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 1                 CHAIRMAN NOBLE:  I think we're ready to
 2  resume our hearing on the Verde River, Mr. Burtell,
 3  Mr. Slade, Jody.
 4                 George, will you call the roll?
 5                 DIRECTOR MEHNERT:  I will.
 6                 Commissioner Allen.
 7                 COMMISSIONER ALLEN:  Here.
 8                 DIRECTOR MEHNERT:  Commissioner Horton.
 9                 COMMISSIONER HORTON:  Here.
10                 DIRECTOR MEHNERT:  Commissioner Henness.
11                 COMMISSIONER HENNESS:  Present.
12                 DIRECTOR MEHNERT:  Chairman Noble.
13                 CHAIRMAN NOBLE:  I am here.
14                 DIRECTOR MEHNERT:  Okay, all four
15  Commissioners are here, and so is our attorney.
16                 CHAIRMAN NOBLE:  Mr. Slade.
17                 MR. SLADE:  Mr. Chairman, good morning.
18  Good morning, Commissioners.
19
20                CONTINUED CROSS-EXAMINATION
21  BY MR. SLADE:
22      Q.    Good morning, Mr. Burtell.
23      A.    Good morning, Mr. Slade.
24      Q.    Again, Eddie Slade representing the State
25  Land Department, here with, again, Cheryl Doyle with
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 1  the State Land Department.
 2            And I want to begin by talking about access.
 3  Mr. Henness had brought up a question when Jerry
 4  Van Gasse, if I'm pronouncing his name correct,
 5  testified in February, and Mr. Henness asked about
 6  access on wilderness lands.  Do you remember that
 7  conversation?
 8      A.    I do.
 9      Q.    Okay.  And so I want to turn to access on the
10  Verde River.
11            Is it your understanding that if a private
12  landowner owns the lands alongside the river, that if
13  the private landowner also owns to the middle of the
14  river on the Verde, they would be able to put up a
15  fence in that area?
16      A.    I guess this hearing is to determine what the
17  ownership is; but under your hypothetical, they own the
18  land.
19      Q.    That's right.
20      A.    That they can put up a fence across the river
21  if it's determined they have title to the middle of the
22  river, yes, I believe that's the case.
23      Q.    So they could prevent access from people
24  coming down the river corridor if they put up a fence
25  across the river?
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 1      A.    A fence perpendicular to the river, would
 2  that block -- I don't know if it would block access to
 3  the river.  It might locally block one's ability to go
 4  down the river.
 5      Q.    Okay.  Right.  And so it would block an
 6  Arizona citizen's ability to move down the Verde River
 7  if there was a fence across the river?
 8      A.    If they were in the river, and depending on,
 9  I guess, the size and extent of the fence, that is a
10  possibility.
11      Q.    And if the State Land Department owned the
12  bed of the river, had title to the bed of the river and
13  determined that navigability was a public interest --
14      A.    I think this is a public trust doctrine.
15      Q.    Public trust doctrine.
16      A.    Okay.
17      Q.    -- they could prevent people from putting
18  fences across the river; is that correct?
19      A.    If they were the owner/manager of the land, I
20  suspect so.
21      Q.    Okay.  You've mentioned the State of Utah
22  case, U.S. v. State of Utah, 283 U.S. 64 (1931) case.
23  And have you reviewed that case?
24      A.    What I've reviewed is the Special Master's
25  report that preceded the U.S. Supreme Court's decision,
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 1  and I've read the Special Master's report more closely,
 2  but I have also read the Supreme Court decision, of
 3  which they referenced the Special Master.
 4      Q.    And I'm going to give you a copy of the --
 5  unless you have a copy yourself.
 6      A.    It would take me a little digging, so --
 7      Q.    Sure, let me give you a copy.
 8      A.    -- this will save us all some time, I'm sure.
 9      Q.    And I'm on 283 U.S. pin site 87.
10      A.    I'm sorry, Mr. Slade, when you say pin
11  site -- oh, that's the little asterisk?
12      Q.    Yes, there's one asterisk.
13      A.    Oh, there it is.  Okay.  Sorry.  That seems
14  like a lawyer notation.
15            Yes, I found it here on this Page 6 of your
16  Westlaw printout, yes.
17      Q.    Okay.  And do you see the paragraph that
18  begins with "The government" right below that?
19      A.    Yes, Paragraph 12.
20      Q.    So I'm going to read that.  Just let me know
21  if I read it correctly.
22      A.    Sure.
23      Q.    "The government invites a comparison with the
24  conditions found to exist on the Rio Grande River in
25  New Mexico, and the Red River and the Arkansas River,
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 1  above the mouth of the Grand River, in Oklahoma, which
 2  were held to be nonnavigable, but the comparison does
 3  not aid the government's contention.  Each
 4  determination as to navigability must stand on its own
 5  facts.  In each of the cases to which the government
 6  refers, it was found that the use of the stream for
 7  purposes of transportation was exceptional, being
 8  practicable only in times of high water."
 9            Did I read that correctly?
10      A.    Yes.
11      Q.    Okay.  And is it your understanding, from
12  what I just read, that each determination as to
13  navigability must stand on its own facts related to
14  that specific river?
15      A.    Sure.  And I guess where I would only add
16  something, Mr. Slade, is if those same facts are
17  similar to the other rivers that have already been
18  decided, then a comparison can be drawn.
19      Q.    And if they are different, then a comparison
20  may not be able to be drawn?
21      A.    Sure.  At the end of the day, I concur,
22  obviously as if anyone cares what I say, that what the
23  Supreme Court is saying is that each river has to be
24  looked at independently of other rivers, sure.
25      Q.    Okay.  And you've read the Special Master's
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 1  report, correct?
 2      A.    In the Utah case.
 3      Q.    In the Utah case.
 4      A.    That's correct.
 5      Q.    And in that case he looked at USGS depths; is
 6  that correct?
 7      A.    USGS depths.
 8            I don't know --
 9      Q.    He came up with the average depths over the
10  course of a year, as you testified to?
11      A.    Yeah, I apologize, when I paused when you
12  said USGS, I don't know if those are USGS gages or who
13  was operating them, the Bureau or somebody.
14      Q.    Okay.
15      A.    But there were gages.  I don't think the word
16  USGS shows up in that report, but --
17      Q.    Sure.
18      A.    But, yes, there was government data that was
19  provided upon which he looked at, among other things,
20  depths.
21      Q.    Okay.  And among other things he looked at,
22  he talked to or deposed boaters who had been on the
23  river; is that correct?
24      A.    Mr. Dimock testified, and I didn't read all
25  of them, but I don't think it would be an


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3032


 1  overestimation to say hundreds --
 2      Q.    Hundreds.
 3      A.    -- of boaters that were -- or people, I
 4  should say, some were boaters, some were not, that
 5  lived on or near the river that he felt were useful to
 6  talk to.
 7      Q.    For the Green, Grand, and San Juan?
 8      A.    Yes.
 9      Q.    Have you talked to any boaters that have been
10  on the Verde?
11      A.    Talked to any -- no.
12      Q.    Not one?
13      A.    I have -- I think what I've done is probably
14  as relevant as to talking to any boater, is I tried to
15  read Mr. Williams' book closely, an experienced boater
16  who went from the top to the bottom, with the point of
17  very carefully outlining what he was seeing.
18            And I was certainly here to see Mr. Lynch's
19  testimony and Mr. Fuller's testimony and Mr. Farmer's
20  testimony, and all of them I would consider to be
21  boaters that want to talk about their experience on the
22  river.  So I think I've been exposed to certainly
23  people that have boated the river.
24      Q.    And just to be clear, when Mr. Lynch,
25  Mr. Farmer, and Mr. Fuller testified, that was after


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3033


 1  you've made your nonnavigability decision; is that
 2  correct?
 3      A.    That is correct.  However, I was able to read
 4  the record in this case prior to this latest round, and
 5  I believe Mr. Slingluff testified, and so I was
 6  familiar with what he was testifying.  I can't remember
 7  if Mr. Farmer testified in the earlier round.
 8            But there was certainly a lot of discussion
 9  in the earlier round, and I read the briefs that your
10  client and others filed.  So I got a pretty good sense
11  of what people/boaters were saying regarding the river
12  prior to my submittal of my report.
13      Q.    Pretty good sense, but you never talked to
14  one boater on your own?
15      A.    No.
16      Q.    Okay.  And did you ever see a boater go down
17  the river?
18      A.    I have.  I've seen, you know, people in
19  duckies floating down the river.
20      Q.    Where is that, exactly?
21      A.    Generally, in the Camp Verde area above
22  Beasley Flats.
23      Q.    Did they have any problems?
24      A.    I didn't interview them.  As you pointed out,
25  I haven't talked to a boater, so...
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 1      Q.    When you were watching them boat down the
 2  river, did they have any problems?
 3      A.    Have any problems.
 4            Not that I saw.
 5      Q.    Okay.  And you've never boated the river
 6  yourself?
 7      A.    As I think I testified, I have not.  The only
 8  river that I have been in a boatable contraption, if
 9  you will, was floating the Salt River in an inner tube
10  downstream.  I believe I testified to that in one of
11  the earlier cases.
12      Q.    In Arizona?
13      A.    In Arizona.
14      Q.    Okay.  But you've boated a fair amount in
15  other places?
16      A.    I would not characterize it as a fair amount,
17  certainly not in comparison to Mr. Fuller.
18      Q.    Okay.  How many times have you boated the
19  Green and the Grand?
20      A.    If I were to count them up, probably, in
21  total, on the order of maybe 15 trips.
22      Q.    Okay.  And you've also boated the Arkansas;
23  is that correct?
24      A.    Yes.  When I lived in Colorado, a group of
25  co-workers and I during the spring runoff did what a
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 1  lot of tourists do.  We went up into the mountains and
 2  took a guided whitewater trip on the Arkansas.
 3      Q.    Why haven't you boated the Verde?
 4      A.    I'm not an avid boater.
 5      Q.    But you took a trip, I think you said you
 6  loved, from what I heard in the Gila, you said you've
 7  done a lot of canoeing down Canyonlands National Park?
 8      A.    That's correct.  Sure.
 9      Q.    So it sounds like you like boating, to some
10  degree?
11      A.    I love the area, and in that area the river
12  provides an access, a corridor, along the Green and the
13  Colorado that really is one of the only ways to get
14  into some of these areas.
15            So, again, Mr. Slade, I'm not an experienced
16  boater.  Anyone who's boated that stretch of -- I think
17  still water was talked about yesterday.  Stillwater
18  Canyon is one of the areas that you float through in
19  Canyonlands.  It's a very gentle, easy float through.
20  So that's the extent of my boating.
21      Q.    So if you had boated the Verde, do you think
22  you would have learned some things about the river when
23  you did that?
24      A.    I think one trip down the Verde by someone
25  who's never done it would not be of much value.
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 1      Q.    How about 50 to 60 trips by someone who's
 2  done it?
 3      A.    I think that's why I value Mr. Williams' book
 4  so much, because I got the impression that he's that
 5  type of person.
 6      Q.    Okay.  Or Mr. Farmer, who testified before
 7  this Commission, who's boated at least 50 to 60 times
 8  down the Verde?
 9      A.    I think Mr. Farmer has a very particular view
10  regarding the river.
11      Q.    Yesterday you talked about what part of the
12  Verde you've seen, and I'm trying to figure out exactly
13  what segments you've seen.
14            Have you seen on foot, in person, by the
15  river, not on a mountaintop, not on an aerial, have you
16  seen Segment 5 in person by the river?
17      A.    Segment 5.  And is that my Segment 5, which
18  used to be your Segment 5, or the new Segment 5 that
19  you guys have?
20      Q.    Let's go with your Segment 5.
21      A.    Okay, which used to be your Segment 5.  Okay.
22      Q.    That's right.
23      A.    And as I recall, your Segment 5 used to begin
24  below Horseshoe.
25      Q.    Yes.
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 1      A.    And I'll look at my map for reference here.
 2            Yes, when I was with Dr. Pearthree, we spent
 3  time, and as I recall, when we did our field trip, we
 4  had to schedule it when the bald eagles weren't nesting
 5  in that lower portion.  So yes.  And it was -- oh, boy,
 6  it's been now some six or seven years ago since I took
 7  the trip, so my recollections are a bit hazy about
 8  exactly where we were.  But we certainly went in the
 9  area below Bartlett Dam and also between Bartlett and
10  Horseshoe.
11      Q.    And were you actually on the river?
12      A.    As I think I indicated, yes.  The purpose of
13  the trip was --
14      Q.    Mr. Burtell, if I could cut you off.
15      A.    Sure.
16      Q.    I've got a lot of questions here.
17      A.    Sure.
18      Q.    And I think for the sake of the Commission's
19  time, if I ask a yes or no question, if you could
20  answer with a yes or no.  If you need a short
21  explanation, I'm sure that would be fine.
22      A.    Sure.
23      Q.    But if you need a longer one, I think you
24  could do that on redirect.
25      A.    Okay.
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 1      Q.    So my question is were you actually by the
 2  river in Segment 5?
 3      A.    Yes.
 4      Q.    Okay.  Let's move to Segment 4.  Were you
 5  actually by the river in Segment 4?
 6      A.    Yes.
 7      Q.    What part?
 8      A.    Near the confluence of Fossil Creek and the
 9  river.
10      Q.    And have you been to Segment 4 by the river?
11  Excuse me, Segment 3.
12      A.    Yes.
13      Q.    What part?
14      A.    The area just below the top of Segment 3 in
15  the Beasley Flats area.
16      Q.    Okay.  So you haven't seen from Beasley Flats
17  down to Childs in person?
18      A.    I've seen it on aerial photography, but not
19  on the ground.
20      Q.    So you've never seen the Verde Falls?
21      A.    In person, no.
22      Q.    And you've never seen any of the, I believe,
23  three or four Class III rapids in that section?
24      A.    I have seen pictures in Mr. Williams' report
25  and many pictures that have been presented during these
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 1  proceedings.
 2      Q.    In person, you've never seen them?
 3      A.    No.
 4      Q.    Segment 2, have you seen Segment 2?
 5      A.    Yes.
 6      Q.    What part?
 7      A.    In the Clarkdale area.
 8      Q.    And that's where Freeport, your client, has
 9  an interest?
10      A.    I don't know the extent of their interest,
11  but certainly in that area is where they used to have a
12  concentrator and a smelter.
13      Q.    Does Freeport still have land next to the
14  river?
15      A.    I believe they do, but I don't know the
16  details of it.
17      Q.    Well, obviously you're here because they have
18  an interest.
19      A.    I'm here because they asked me to eval --
20                 MR. HOOD:  Mr. Chairman, I don't think
21  this is appropriate.  He's here because he's been
22  retained by Freeport, and I don't think it's
23  appropriate for Mr. Slade to be arguing with the
24  witness about why he's here and why he ought to be
25  testifying about the hydrology of the Verde River.
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 1                 MR. SLADE:  Mr. Chairman, a witness's
 2  interest is extremely appropriate for the Commission's
 3  understanding of what the witness is saying.
 4                 CHAIRMAN NOBLE:  Mr. Slade, we'll allow
 5  you just a little bit more latitude and then we'll cut
 6  you off.
 7  BY MR. SLADE:
 8      Q.    So your understanding is Freeport has land
 9  next to the river in the Clarkdale area?
10      A.    I believe that they still own property in
11  that area, but I don't know any details.
12      Q.    Okay.  And Segment 1, what have you seen in
13  Segment 1?
14      A.    Segment 1, as I think I testified to
15  yesterday, and I apologize if I'm being overly
16  descriptive here, but I hiked down from Sullivan Dam
17  down into the canyon and walked down I think a mile or
18  two in that stretch.
19      Q.    Have you seen the Perkinsville area?
20      A.    When I was with the Arizona Geological Survey
21  with Dr. Pearthree, my recollection is we were also in
22  that area.
23      Q.    And I believe I heard you yesterday; you said
24  you've seen the Paulden gage, but from afar?
25      A.    If I did, I misspoke.  It would have been the
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 1  Clarkdale gage --
 2      Q.    Okay.  So you --
 3      A.    -- from afar.
 4      Q.    -- haven't seen the Paulden gage?
 5      A.    In person, on the ground, no; only in photos.
 6      Q.    Are you aware that Supreme Court law
 7  specifically acknowledges that present-day and
 8  recreational use can be used as evidence to prove a
 9  river's navigability?
10      A.    I would answer that by -- and I know you're
11  not going to want me to read it, but my reference in my
12  report to PPL Montana.
13      Q.    Okay.  So you are aware; is that what I heard
14  you say?
15      A.    My awareness is as stated by PPL Montana and
16  I state in my report.
17      Q.    Can we turn to that in your report?
18      A.    Sure.
19      Q.    You let me know what page that is.
20      A.    Okay.
21            I believe this is Freeport 1, but maybe we're
22  way past that.
23      Q.    X009, Freeport 1.
24      A.    Mr. Slade, it's Page 4 of my report,
25  Paragraph 19.
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 1      Q.    And let's just read the paragraph.  I'll read
 2  it for you.
 3      A.    Okay.
 4      Q.    The court noted, quote, may be considered to
 5  the extent it informs the historical determination
 6  whether the river segment was susceptible of use for
 7  commercial navigation at the time of statehood.  For
 8  the susceptibility analysis, it must be determined
 9  whether trade and travel could have been conducted in
10  the customary modes of trade and travel on water over
11  the relevant river segment in its natural and ordinary
12  condition...At a minimum, therefore, the parties
13  seeking to use present-day evidence for title purposes
14  must show...the watercraft are meaningfully similar to
15  those in customary use for trade and travel at the time
16  of statehood.  If modern watercraft permit navigability
17  where the historical watercraft would not...then the
18  evidence of present-day use has little or no bearing on
19  navigability at statehood...Modern recreational fishing
20  boats, including inflatable rafts and lightweight
21  canoes or kayaks may be able to navigate waters much
22  more shallow or with rockier beds than the boats
23  customarily used for trade and travel at statehood.
24            Did I read that correctly?
25      A.    Yes.
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 1      Q.    And you have some ellipsis in there, so you
 2  omitted a few things.  We'll take a look at that later.
 3  But from what you've put in there, I've read that
 4  correctly?
 5      A.    Yes.
 6      Q.    And what research did you do to find out if
 7  the modern boats going down the river today are
 8  meaningfully similar to boats that existed at
 9  statehood?
10      A.    The very boats that PPL Montana indicates in
11  this paragraph is my understanding are the very boats
12  that are being used on the Verde River now for
13  recreational activities.  So that was the extent of my
14  research.
15      Q.    And who told you what boats were being used?
16      A.    The record, as I mentioned -- I'm new to this
17  case, as everybody knows.  The record was replete with
18  information related to what boats were being used along
19  the river back when this case was tried before.
20      Q.    So if the record said a canoe was being used,
21  did it say -- and it didn't say if it was a lightweight
22  canoe, did you assume it was a lightweight canoe?
23      A.    Again, the record did indicate what type of
24  boats were being used.
25      Q.    Where in the record?
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 1      A.    Well, Mr. Slade, I'm not sure I can remember
 2  now the thousands of pages that were written regarding
 3  this; but I remember because many of these same
 4  questions and arguments we're having now occurred
 5  before, and so the questions about the characteristics
 6  of the boats that were being used back then versus now,
 7  this isn't our first go-around on this.
 8            My understanding is, again, reading the
 9  testimony, including even Mr. Fuller's report, talks
10  about the type of boats that are being used now.  I
11  didn't feel like -- and I think I state in my report on
12  Page 5, Paragraph 26, and I know you're not going to
13  want me to read it, because you want me to be precise.
14  So if you want to read it or look at it, that's fine.
15      Q.    Go ahead and read it.
16      A.    "Modern accounts of boating the Verde River
17  are summarized by Fuller (2003, Pages 8-4 and 8-5) and
18  further documented by ASLD in recent supplemental
19  evidence."
20            So there was also much evidence that you and
21  Ms. Hernbrode have submitted that I think also talks
22  about the various crafts that are being used.
23            "The purpose of these trips was (and
24  continues to be) recreational.  Most trips occur in the
25  winter and spring and utilize canoes, kayaks and
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 1  inflatable rafts."
 2      Q.    We've heard a couple of people come before
 3  this Commission, in fact, all of the boaters that have
 4  come before this Commission have testified that, in
 5  fact, the river is boated the vast majority of the
 6  year.  Is that inconsistent with what you've said here,
 7  "most trips occur in the winter and spring"?
 8      A.    I think my words are correct in saying most.
 9  I'm not saying that there are not other times of the
10  river when boating also occurs; but the majority of the
11  boating, and I believe that statement -- I would have
12  to cross-check it to what Mr. Fuller says.  Most folks
13  are on the river, and I think Mr. Lynch even said it,
14  during the springtime, when there's more water in the
15  river.
16            But, please, I'm not in any way suggesting
17  that there's not other times of the river that people
18  have been on -- or other times of the season, I should
19  say, when people have been on the river.
20      Q.    Do you know of a case that says if a river is
21  only boated a certain time of year, that it's
22  nonnavigable?
23            And I don't mean to put you on the spot.
24  You're not the legal expert here.  But did you read a
25  case that gave you the opinion that a river is
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 1  nonnavigable if it's only boated during the winter and
 2  the spring?
 3      A.    Yeah.  You made me read that.  That's what I
 4  read from when you had me read the paragraph starting
 5  with 12.  It says, "In each of these cases which the
 6  government refers, it was found that the use of the
 7  stream for purposes of transportation was exceptional,
 8  being practicable only in times of temporary high
 9  water."
10            So I think all of those cases, so...
11      Q.    And what does temporary high water mean to
12  you?
13      A.    What does it mean to me or what did the
14  Supreme Court mean?
15      Q.    What does it mean to you?
16      A.    What does it mean to me.
17            Well, temporarily, it's almost a Mr. Helm
18  question.  I almost want to break a dictionary out.
19  What does temporary mean?  Well, it's not all the time.
20  It's something less than all the time.  How much less
21  than all the time, you would have to look at the case.
22  I would have to look at each one of these cases to say
23  temporary, to figure out what is being meant there by
24  temporary.
25      Q.    So if you have got in your report that the
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 1  trips are during the winter and the spring, and we've
 2  heard from all of the boating experts that, in fact,
 3  the river is boatable today in its nonnatural condition
 4  the vast majority of the year, is that temporary?
 5                 MR. HOOD:  I would appreciate it if
 6  Mr. Slade would not mischaracterize Mr. Burtell's
 7  testimony and what's already been read.  Most of the
 8  trips.  I think this is an improper attempt to
 9  mischaracterize what he said, and I would appreciate it
10  if you would refer to exactly what he said or quote him
11  correctly.
12                 CHAIRMAN NOBLE:  Thank you, Mr. Hood.
13                 Mr. Slade, please proceed.
14  BY MR. SLADE:
15      Q.    I'm happy to say that.
16            You've said that most trips occur in the
17  water and spring.  We've heard from all of the boaters
18  that, in fact, the river is boatable in its nonnatural
19  condition a vast majority of the year, and those are
20  the words of Mr. Lynch, who runs a commercial
21  operation.
22            So is that temporary?
23      A.    I guess I would argue with you there.  I
24  would have to go back and look at Mr. Lynch's
25  transcript to see whether he said that he's getting a
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 1  lot of business all year around.
 2      Q.    Well, let's go do it.
 3      A.    I don't have his transcript.
 4      Q.    I do.
 5      A.    Okay.
 6      Q.    Okay.  I'm on Verde River transcript
 7  12-16-2014, and I'll give this to you.  Starting on 7,
 8  he's asked the question.
 9      A.    Okay.
10      Q.    Do you want to go ahead and read the question
11  and the answer?
12      A.     "What time of year is most of the boating
13            happening in your operation?"
14                "ANSWER:  March through October, with the
15            heaviest emphasis, say, May through
16            September."
17      Q.    Okay.  Now --
18      A.    Can I continue?
19      Q.    Well, let's pause there.
20            You put "most trips occur in the winter and
21  the spring."
22            He just said most are between what months?
23      A.    He says, "March through October, with the
24  heaviest emphasis, say, May through September."
25      Q.    Okay.  So that is not the winter and the
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 1  spring; is that correct?
 2      A.    If you go further on here, he explains why
 3  what happens past May, but you probably don't want me
 4  to read that.
 5      Q.    Feel free to do that on redirect.
 6                 CHAIRMAN NOBLE:  No, he'll do it now.
 7                 MR. SLADE:  That's fine too.
 8                 CHAIRMAN NOBLE:  Thank you.
 9                 THE WITNESS:  "Once we move into May,
10            when all the irrigation and everybody is
11            watering fields, livestock, and everything's
12            growing, certain parts of that river
13            corridor, especially those that are below the
14            irrigation dams, can get pretty skinny.  Some
15            of them actually completely dry up until you
16            move downstream maybe another seven, 800
17            yards, and then groundwater seeping
18            underneath these dams start coming back in.
19            But it gets pretty hard come May, June.  Once
20            you get monsoon season starting, boom,
21            everything starts flash flooding again,
22            people aren't using as much water, and it
23            goes back into better navigability."
24                 Let me see.
25                 "When you say flash flooding, how many
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 1            times a year is flooding an issue where you
 2            can't run a trip or you need to cancel a
 3            future trip? "
 4                 "Spring runoff, again, spring runoff, if
 5            we get a big winter, boom, you know, that
 6            first part of March can be pretty tricky.  So
 7            we'll always have a couple of days here and
 8            there where we might have to call trips or we
 9            have to go into bigger boats; we have to go
10            into rafts and do these things.  Just depends
11            on the conditions, what skill level
12            everybody's got at that time."
13                 CHAIRMAN NOBLE:  Please proceed,
14  Mr. Slade.
15  BY MR. SLADE:
16      Q.    What Mr. Lynch testified to is different than
17  what you've put in your report; is that correct?
18      A.    Can you refer me again back to my page?
19      Q.    Paragraph 26, Page 5.
20      A.    I don't know if I would change what I have
21  written.  I, again, say "most trips occur in the winter
22  and spring and utilize canoes, kayaks and inflatable
23  rafts."
24            What I heard, what I recalled, and now what
25  I'm reading in Mr. Lynch's testimony seems to support
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 1  this.
 2      Q.    Mr. Lynch runs a commercial operation, and I
 3  believe he testified that he has anywhere between five
 4  to 7,000 people a year in his commercial operation.
 5  Was that generally the number you heard?
 6      A.    I can't remember if it was that high or
 7  higher or less, but I'll take your word for it.
 8      Q.    Okay.  And he says that his heaviest emphasis
 9  is May through September; is that correct?
10      A.    That's right.
11      Q.    Would you agree that there's less water in
12  the river when the irrigation is being used in the
13  summer?
14      A.    My flow reconstruction was an attempt to
15  capture that or, I should say, correct for that
16  decrease.
17      Q.    So the answer is yes?
18      A.    A big yes.
19      Q.    Let's take a look at some historic accounts
20  now, and you did a nice job of compiling a chart that
21  we can use, so if we could pull up your Table 1 in
22  X009.
23            And, Debi, that is Slide 15.  So we are going
24  to use the slide now.
25            Okay, so this is a chart that you've compiled
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 1  which shows, from your understanding, the historic
 2  boating accounts on the Verde River; is that correct?
 3      A.    No.  It's correct as of the time I wrote the
 4  report.
 5      Q.    Okay.
 6      A.    Since that time I believe your client or you
 7  and Ms. Hernbrode have submitted I think two or three
 8  other articles related to boating, at least two.
 9      Q.    And I didn't mean to catch you on that.  This
10  is, from your understanding when you wrote it, the
11  complete record, and a couple things have been
12  submitted since you wrote that; that's what you just
13  told me?
14      A.    A complete record that I was able to find and
15  other people had found.
16      Q.    Okay.  And let's take a look at the first
17  account.  It's an account in 1868.  And we'll try to
18  move relatively quickly through these.  I know we've
19  gone through a lot of these before.  It's a raft
20  account; is that correct?
21      A.    Yes.
22      Q.    And the first raft capsized?
23      A.    Yes.
24      Q.    So not an entirely successful account?  In
25  fact, it doesn't look successful at all; is that
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 1  correct?
 2      A.    I think it speaks for itself.
 3      Q.    Okay.  And it's a raft account.  So I think,
 4  I believe you testified to this either on the Gila or
 5  the Verde.  You don't count rafts as boating accounts;
 6  is that correct?
 7      A.    That's not -- I've never said rafts aren't
 8  boating accounts.
 9      Q.    Okay.  Do you think a raft should be an
10  indication of the navigability of a river?
11      A.    I don't think you can look at any individual
12  craft by itself as an indication of navigability.
13      Q.    Okay.  If you're just moving across the river
14  in a raft, are you going downriver?
15      A.    Again, Mr. Slade, I just want to understand
16  so I don't waste your time and the Commission's.  Are
17  you asking me whether or not a ferry is an indication
18  of navigability, use of a ferry?
19      Q.    Yes.
20      A.    My understanding, and I have testified to the
21  effect, that I don't believe that ferries are an
22  indication, when you are crossing a river, as evidence
23  of navigability.
24      Q.    Okay.  So we won't count this account.
25            Let's move on to 1878, and we've got another
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 1  ferry account; is that right?
 2      A.    That's what it says.
 3      Q.    Okay.  We won't count that account.
 4            Let's go on to 1883.  We have got a canvas
 5  skiff, and they made it from Fort McDowell to Phoenix;
 6  is that right?
 7      A.    That's what it says.
 8      Q.    And do we know what the skiff looks like?
 9      A.    As indicated in my table, we don't even know
10  its length.
11      Q.    We know that they didn't write canoe; is that
12  correct?
13      A.    This was quoted by Mr. Fuller from a
14  newspaper article.  I wasn't able to see that article
15  myself.  Maybe you folks have.  I couldn't find it
16  online with my resources.  So I am taking Mr. Fuller
17  and his team at his word that that's what was in the
18  Arizona Gazette.
19            I bore the Commission's time with this; that
20  I attempted to independently read, when I could, such
21  accounts, but if I couldn't find it myself, with the
22  time constraints I was under, I presented what somebody
23  else said.  In this case you'll see there's a few
24  references to Mr. Fuller's report.
25      Q.    Okay.  So to save a little time from pulling
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 1  it up, can we assume that they said canvas skiff and
 2  not canoe?
 3      A.    I will trust Mr. Fuller, again, that that's
 4  what the article said.
 5      Q.    And did they have any problems going from
 6  Fort McDowell to Phoenix?
 7      A.    I don't -- not having read the article, I --
 8  and I'm trying to -- I think Mr. Fuller had the quote
 9  in his report.  I don't recall that there was any
10  discussion of problems.
11      Q.    Okay.  And you note that it's the high flow
12  season, February; is that correct?
13      A.    That's what it says.
14      Q.    Okay.  And as we looked at yesterday,
15  February can be quite variable, as the hydrographs
16  noted; is that correct?
17      A.    Some years February has a lot of water, some
18  years less.  On average or on median, it's a high flow
19  month.
20      Q.    Okay.  So if you average the big rain on top
21  of snow events, where you get 5,000 cfs, with the
22  baseflow of, I think what we looked at yesterday, we've
23  said was 200, 300, then you get a pretty high average
24  for that month; is that correct?
25      A.    What I would say is the median is also high.
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 1  So 50 percent of the time the flows are quite high in
 2  that month.
 3      Q.    So there might be a little -- there's more
 4  water, potentially, in the river in February?
 5      A.    Yes.
 6      Q.    Okay.  Do you think these boaters would be
 7  boating in a flood?
 8      A.    I don't want to put myself in the mind -- as
 9  Mr. Dimock I think very eloquently put, boaters do some
10  crazy things.  So I really can't surmise what these
11  guys might have been doing.
12      Q.    Then we've got the 1887 collapsible U.S. Army
13  account, and you've characterized that as a ferry; is
14  that correct?
15      A.    I have.
16      Q.    Okay.  And there's been some discussion about
17  that account.  I believe we've seen a picture of a boat
18  and the two soldiers in the boat.  In fact, let's pull
19  up that picture.
20      A.    Sure.
21      Q.    That is Fuller PowerPoint Page 104.  So let's
22  do X011, Part 69.
23            And is that the same account, the photo of
24  the soldiers, is that the same account as the one
25  you've listed here in 1887, or is that a different
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 1  account?
 2      A.    That's the same account.
 3      Q.    So you believe that the boat used by the
 4  soldiers in the picture was being used as a ferry?
 5      A.    It wasn't me who said that.  It was Munson
 6  and/or Mr. Fuller.  I wouldn't have known what the heck
 7  they were doing in that boat.
 8            And I apologize.  Maybe I can bring it
 9  tomorrow, if I can dig it out, but Munson, it's listed
10  in my references.
11            But I wouldn't have known that they were
12  taking couriers across the river during periods of high
13  flood.  So I would have either gotten that from
14  Mr. Fuller's report or from Mr. Munson, 19 -- I can't
15  quite see what that is. -- 81.  Oh, it's right in front
16  of me.  1981.  I think Munson is an Arizona Highways
17  article, which had a picture of the boat, referencing
18  that he got it from the Library of Congress.  And my
19  understanding is, again, if it wasn't Mr. Fuller who
20  said it was being used for couriers, to take couriers
21  across, it was Mr. Munson.
22      Q.    Okay.  Could there, in fact, have been two
23  accounts; one which you've listed in 1887 said the boat
24  was used as a ferry, and then Mr. Munson's account that
25  was 1885, which showed the picture of the boat?  And
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 1  here we are, 1885, picture of the boat.
 2      A.    When you look at the Munson article,
 3  Mr. Slade, it's the identical picture.  And I can't
 4  remember now if Munson references the Fort Verde
 5  Historic Park as where he got it or whether he talks
 6  about the Library of Congress.  So I really can't add
 7  anything more than the two references I've provided.
 8      Q.    So you're not sure if there were actually two
 9  accounts, one in '85, one in '87?  Because this photo
10  says '85.
11      A.    And I don't know if I would characterize that
12  as an account.  It just says it's a photograph circa
13  1885.  You said there's two accounts.
14      Q.    Sure.
15      A.    I think there's just one photo.
16      Q.    Okay.  Would you count a photo of people in a
17  boat with a specified date that says "Fort Verde
18  soldiers in a boat" as an account of people in a boat?
19      A.    I think circa means about, so if you think
20  that's a tight date, then I'll leave that to you then.
21      Q.    Okay.  And were you here for the testimony of
22  Mr. Fuller when he said that is not the Camp Verde
23  area, and, in fact, that's about 10 miles downstream by
24  Beasley Flat?
25      A.    You know, I actually thought that was
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 1  Mr. Hjalmarson that said that, but I will give
 2  Mr. Fuller credit if he said that.
 3      Q.    Could have been both.
 4      A.    It would have been nice if whoever said it
 5  could have taken a picture now, you know, and GPSed it.
 6  So I guess we'll have to just go on their opinion.
 7            Looking as a geologist, looking at those
 8  rocks, you should be able to match it if you can get on
 9  the river.  I've never seen anyone actually take a
10  current photograph, GPS it, and say, "Hey, look," next
11  to each other.
12      Q.    And you didn't do that?
13      A.    And neither did anyone else, as far as I
14  know.
15      Q.    But Mr. Fuller's boated this stretch multiple
16  times, and he testified that he thought that was
17  10 miles downstream, closer to Beasley Flats?
18      A.    Again, I guess we all have to take his word
19  for what he said.
20      Q.    So if it's 10 miles downstream from Camp
21  Verde and it's a boat and we know this stretch is
22  navigable today in nonnatural conditions, do you think
23  it's possible that they boated from Camp Verde down to
24  Beasley Flats?
25      A.    Is it possible?  Under the right flow
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 1  conditions, I suppose it would be possible.
 2            Did it happen?  I don't know.
 3      Q.    So we might count this as a boating account
 4  and not a ferry account; that's possible?
 5      A.    I think the State Land Department would
 6  probably want to count this as a boating, and I will
 7  leave it to the Commission to decide there's enough
 8  evidence to put it into one box or the other.
 9      Q.    Let's go back to Table 1, please, of X009,
10  which is Slide 15.
11            And this is the 1988 -- excuse me, 1888
12  account of a hunting trip from Fort McDowell to
13  Phoenix; is that correct?
14      A.    Yes.
15      Q.    And you characterize this as a hunting
16  expedition; is that correct?
17      A.    When I looked at how Mr. Fuller described it,
18  I believe this is the account where one of the two
19  passengers was shot and killed accidentally.
20      Q.    That's right.  That's my understanding as
21  well.
22      A.    And so I think it was an accidental discharge
23  of his weapon.  Obviously they're not out there
24  battling each other.  So I believe they were on a
25  hunting trip and --
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 1      Q.    Sure.  And do you know where that accidental
 2  discharge happened?
 3      A.    Somewhere between Fort McDowell and Phoenix.
 4  That's all I know.
 5      Q.    Okay.  If I told you it happened at Mesa Dam,
 6  would you would you agree with that?
 7      A.    If you're going to ask me that, I guess I
 8  would want to see the Phoenix Herald article that says
 9  that, but...
10      Q.    And if it happened at Mesa Dam and they had
11  made it to Mesa Dam, would they have traveled on the
12  Verde from Fort McDowell down to Mesa Dam successfully?
13      A.    Do you know where Mesa Dam is?  I don't.
14      Q.    My understanding of Mesa Dam would be on the
15  Salt.
16      A.    Okay.  I don't know that.  But do you know
17  that for a fact?
18      Q.    Do you know that for a fact?
19      A.    I'm asking you, because I just said I don't
20  know where it is, Mr. Slade.
21      Q.    I don't.  So maybe we'll hear from Mr. Fuller
22  later about where that is.
23      A.    Okay.
24      Q.    If it is on the Salt and they had traveled
25  Fort McDowell down to the Salt without any problems and
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 1  then the gun goes off as they're getting out of the
 2  boat, completely unrelated to boating, would you
 3  characterize this as a successful boating account?
 4      A.    Again, I mean no disrespect, Mr. Slade, but
 5  when you say successful, what do you mean?
 6            Because I've heard throughout these
 7  proceedings counsel ask us experts what successful
 8  means.
 9      Q.    Did they make it?
10      A.    And so for me to try to answer whether it
11  meets your definition of successful, I hate to turn the
12  tables on counsel, but can you describe to me, when you
13  say successful, what exactly are you asking me?
14      Q.    Did they make it down the stretch on the
15  Verde with their goods and their boat and their persons
16  intact?
17      A.    Yes.
18      Q.    Let's turn to the -- before we turn to this,
19  I want to ask you something about generally a
20  hypothetical.
21            If you have a newspaper article that tells
22  you there was an unsuccessful boating account and
23  before that the boatmen had tried four other times and
24  were unsuccessful, how many unsuccessful boating
25  accounts is that?
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 1      A.    Five unsuccessful boating accounts.
 2      Q.    Let's turn to the Day brothers, and that was
 3  their trip in 1891, beginning in September, and that
 4  was on the Verde.  You've characterized that as
 5  Segment 2 through 5.  And is September a high flow
 6  month?
 7      A.    No.
 8      Q.    It's not --
 9      A.    Not typically.  Excuse me.  Kind of the tail
10  end of the monsoon, but it's certainly on median,
11  median flow, not a killer month.
12      Q.    And we've seen the article, so I don't think
13  we need to pull it up, but we will if we have to.  They
14  indicated it was their fifth trip down the river; is
15  that correct?
16      A.    Based on the account of one or both of the
17  Day brothers, that's what it says.
18      Q.    Okay.  And so the trip that they were talking
19  about they had, it was a successful trip; is that
20  correct?
21      A.    Again, based on your definition of a
22  successful trip, if the trip, in fact, occurred as they
23  said it did, if we can trust that, yes.
24      Q.    And it was their fifth, so they had had four
25  previous successful trips; persons, goods, boat?
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 1      A.    Unfortunately, we have no evidence that they
 2  completed the four prior trips.  All we have, all any
 3  of us have that everyone has seen is one article that
 4  says that it was their fifth trip.  Following the words
 5  of Mr. Dimock, whether or not those other trips
 6  actually occurred, we don't know.
 7            I, as I'm sure your staff did, we all looked,
 8  didn't we?  And we all tried to see if there was other
 9  articles.  And I didn't find any; and I'm sure if you
10  and your team had, we would be all looking at those
11  other articles.
12      Q.    So you might want to know something about the
13  veracity of the person who was taking that trip; that
14  would be helpful; is that correct?
15      A.    Well, can you -- when you say veracity of the
16  person, with regard to what?
17      Q.    If you understood whether the person was a
18  Mr. White, as Mr. Dimock mentioned yesterday, the
19  controversial Mr. White --
20      A.    Yes.
21      Q.    -- you don't know how he ended up there, or
22  if it was a man of stature, would that change your
23  opinion on the account and its veracity?
24      A.    I guess I would have to see why or how a
25  person is being characterized as of stature.
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 1      Q.    Are you aware that Mr. J.K. Day ended up
 2  being a commissioner for the Arizona Game & Fish?
 3      A.    I am.
 4      Q.    Does that present him as a man of more
 5  veracity than, say, Mr. White?
 6      A.    It may, or it may not.
 7      Q.    If we go back to the chart, so we're back on
 8  Slide 15, and this is, again, Table 1 of X009.
 9            And the next account we have is an 1891 raft
10  of railroad ties; is that correct?
11      A.    That's correct.
12      Q.    And rafts are usually used as sort of a
13  ferry; is that correct?
14      A.    In this situation the raft was being used to
15  cross the river to repair a telegraph line.
16      Q.    Okay.  So that's a ferry-type activity; would
17  you agree with that?
18      A.    I would agree with that.
19      Q.    Okay, so we won't count this.
20            So let's turn to the next account, 1899, and
21  this is the month of June, and that's a low flow month;
22  is that correct?
23      A.    Yes.
24      Q.    And you've characterized it as there's dam
25  building, of an unknown boat being used, and it's near


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3066


 1  Perkinsville; is that correct?
 2      A.    And, again, I didn't characterize it that
 3  way, Mr. Slade.  That's based -- and this is another
 4  case where I have to rely completely on Mr. Fuller's
 5  report, and my comments are it's based on an undated
 6  article by Don Willard.
 7            So I haven't had a chance to see that.  So I
 8  just wanted to -- again, when I put notes like that
 9  into this table, Mr. Slade, it's to let the Commission
10  know that if they're particularly interested in where
11  something's coming from, they might want to -- but
12  what's in here is based on what Mr. Fuller recounted
13  regarding an article I never saw.
14      Q.    Sure.  And Mr. Fuller's report in 2003 was
15  actually a culmination of a lot of work by
16  subcontractors; is that your understanding?
17      A.    It is.
18      Q.    Okay.  And one of those subcontractors was
19  SWCA Environmental Consulting, and they did the
20  historical research; is that your understanding?
21      A.    I believe they authored one of the chapters
22  on history.  So I'll take your word for it.
23      Q.    Is that a pretty reputable environmental
24  consulting group?
25      A.    They are.
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 1      Q.    If we look at the next account in 1903, it's
 2  a steel boat account that you've listed, and it's a
 3  hunting purpose, and you've mentioned it as early 1903.
 4  What did you mean by early?
 5      A.    Yeah, and I'm trying to remember now.  There
 6  was something about that, and I would have to pull up
 7  Mr. Fuller's article or, excuse me, his citation in his
 8  report that led me to believe that it was during -- and
 9  I say possibly taken during the high flow season.
10  There must have been something in that account that
11  gave me that clue.
12            I tried to be very fair here and not, you
13  know, overinterpret what was going on here.  So I would
14  have to pull that up.
15      Q.    Okay.
16      A.    And I didn't know the month, so all I could
17  say was early, so...
18      Q.    If I told you it was December, would you
19  disagree with that, or would you like to see the
20  article?
21      A.    The article would help, yeah.
22      Q.    Okay.  Let's pull up the article.
23      A.    Sure, that might help; or if you have
24  Mr. Fuller's report handy, Mr. Slade, Page 321, because
25  that's what I relied on, so...
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 1      Q.    We'll pull up the direct article, and that
 2  way we have no misinterpretation.  X017, 97, Page 29.
 3  And we're going to look at a few pages to discern the
 4  month.  So let's actually go to Page 24 in that.
 5            And while it's coming up --
 6      A.    Sure.
 7      Q.    -- this was the curious situation of a horse
 8  that pulls the boat up on a buggy or some type of wagon
 9  trailer with it, and then they get in the boat, they
10  come down, the horse is trained to go back down.  Is
11  that your understanding?
12      A.    That's what I indicated in my comments, yes,
13  again, based on Mr. Fuller's description.  I never saw
14  the Palmer article, so...
15      Q.    So this is the Palmer article, and --
16      A.    And I think we need Page 29.
17      Q.    29 doesn't actually say the date, so that's
18  why we have some problems figuring out the date.
19      A.    And yet that's, I believe, how Mr. Fuller
20  referenced it, was Palmer.
21      Q.    That's where the actual account is of
22  boating.
23            So let's first go to 29.  Let's do that.  And
24  as we're going to 29 -- well, we missed it.  We'll come
25  back.
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 1            So it's the top paragraph, and I'll read it
 2  out loud.  "Sunday morning Joe and I borrowed a steel
 3  boat from Dave Wingfield whose father Henry ran the
 4  general store.  This boat was slung on the axle of two
 5  wheels.  The horse that pulled it was accustomed to go
 6  up the river some five miles and, when turned loose,
 7  would take the wheels back to the corral by himself.
 8  We also borrowed a couple of shotguns and bought some
 9  shells.  We launched the boat and had some 16 miles of
10  river to float down.  Between us, we got about a dozen
11  ducks and had a swell time."
12            So we can't tell from that what the date is;
13  is that correct?
14      A.    Based on the page that Mr. Fuller cited for
15  Palmer, you can't.  And I imagine that it must be in
16  the in preceding pages; or, again, I can pull out
17  Mr. Fuller -- I'll say again for the record, Mr. Slade,
18  my indication that it was during the early part of the
19  year was based on what Mr. Fuller said, not based on
20  Palmer, because I didn't have Palmer.
21      Q.    Okay.  So if Mr. Fuller misspoke, then your
22  indication would also be wrong.
23      A.    I was relying on Mr. Fuller, so that would be
24  correct, sure.
25      Q.    Gotcha.
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 1      A.    Sure.
 2      Q.    And what we can tell from this description is
 3  that they borrowed a steel boat that was hanging around
 4  in the general store; is that right?
 5      A.    Yes.
 6      Q.    So they didn't ship one in special for this
 7  trip?
 8      A.    Unlike the Jerome fellas, this boat was at
 9  the general store, sure.
10      Q.    Do you know where that general store is?  Was
11  it in the Camp Verde area?
12      A.    Again, I have not seen this article before or
13  this document, so I suspect maybe in the pages
14  preceding it tells you where the general store was; but
15  I don't know.
16      Q.    Okay.
17      A.    So...
18      Q.    And --
19      A.    Do you know?
20      Q.    We'll see if the article says it.
21                 CHAIRMAN NOBLE:  Mr. Burtell, you're not
22  asking the questions.
23                 THE WITNESS:  Okay.
24  BY MR. SLADE:
25      Q.    We can also tell from this that the horse was
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 1  accustomed, as it says, to doing this?
 2      A.    Yes.
 3      Q.    And I don't know much about horses.  Do you
 4  know anything about horses?
 5      A.    No.
 6      Q.    Okay.  Do you know if you can train a horse
 7  on one occasion to go up and down?
 8      A.    As I just said, I don't know much about
 9  horses, so I'm not going to say anything about how much
10  it takes to train a horse.  I'm just not --
11      Q.    Sure.
12      A.    I don't have any experience with horses,
13  so...
14      Q.    And I understand that.  So we don't know how
15  many trips this horse has made bringing a boat up and
16  going back down.  It could be 2, it could be 20, it
17  could be a lot of different things; we don't know?
18      A.    I certainly don't know.
19      Q.    And let's go now to Page 24.
20            And on 24 we've got, in the second paragraph,
21  that the weather in December is quite cool in the
22  daytime and freezing at night.  The body was quite
23  bloated.  I guess I better give that a little context.
24  The beginning of the sentence, of the paragraph, is
25  that at the cabin the dead man was lying in front of
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 1  the door.  So they're talking about an account.  They
 2  mention it's December.  And if you took my word for it
 3  that between this page and the rest of the pages, until
 4  we get to Page 29, which is the boating account,
 5  they're talking about that same time frame of December;
 6  would you take my word for that?
 7      A.    I wouldn't take your word for it, no.
 8      Q.    Okay.  So we see December here, and we'll go
 9  on December as the date, unless we hear otherwise.
10      A.    I just said that I'm not going to take your
11  word for it without looking at the pages between here
12  and 29, to know how much time may have elapsed.
13      Q.    Sure.
14      A.    So I -- if you want to say it's December, the
15  State Land Department's position, I'll let the
16  Commission consider the data that we all are, so...
17      Q.    Let's go back to your chart.
18      A.    Okay.
19      Q.    Slide 15.
20            And we come to the 1905 two iron boat
21  accounts, and this is a trip that had an issue; is that
22  correct?
23      A.    An issue.  I don't know what you mean by
24  that, Mr. Slade.
25      Q.    Actually, let me back up.
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 1            You listed what you knew about the trip at
 2  the time.  Is it your understanding that the State Land
 3  Department has since submitted a couple of extra
 4  articles about this trip?
 5      A.    Two, I believe.
 6      Q.    And is it your understanding that the trip
 7  had an issue, and what I meant by that was they got to
 8  a place, potentially below Beasley Flats, where they
 9  stopped and they turned around and they went home?
10      A.    As I understand, yes, some, but there was
11  some question about whether all of them turned around.
12  But the more recent articles that you and your team
13  submitted, I do recall that there was some point
14  downstream where at least some of them decided to stop.
15  But as I recall, that's all we know.
16      Q.    Okay.  And so in terms of a successful
17  account, as I've defined it, people, persons, and
18  boat --
19                 MR. SLADE:  Question, Mr. Chairman?
20                 MR. BREEDLOVE:  Keep going.
21  BY MR. SLADE:
22      Q.    In terms of a successful account, people,
23  persons -- or people, equipment, and boat making it all
24  the way down, this would not be a successful account;
25  is that correct?
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 1      A.    Well, first, I don't know if they had any
 2  equipment on their trip, being a recreational trip; but
 3  I would say that it was not -- their intent was to go,
 4  I believe, down to Phoenix.  So if that was the purpose
 5  of their trip, it was not successful in terms of their
 6  destination.
 7      Q.    Okay.  And they said they started in Jerome
 8  or they were coming from Jerome; is that correct?
 9      A.    They were coming from what's referred to as
10  Van Deren's Crossing, and I don't know where that is.
11      Q.    If you're coming from Jerome or Van Deren's
12  Crossing, where would you go to put in a boat?
13      A.    As you know, if you look at a map, Jerome is,
14  I don't know, some 10 miles or so off the river.  So I
15  don't know.  I guess one would have to look back at the
16  old maps of roads.  If these were Jerome businessmen,
17  as the article suggests, they would have come down
18  someplace to launch their boat.  And it says
19  Van Deren's Crossing, so if we could figure out where
20  that is, we would know precisely.
21      Q.    Is Jerome closer to Camp Verde or the
22  Clarkdale/Cottonwood area upstream?
23      A.    The latter.
24      Q.    So if we assume that they started at a point
25  that is closest to them, which would be the
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 1  Clarkdale/Cottonwood area, then they may have made it
 2  from Clarkdale/Cottonwood through what we call
 3  Segment 2, then come to an area below Beasley Flats,
 4  and at that point they turned away or gave up, is that
 5  a probable or possible thing to assume?
 6      A.    If you assume that they started near the
 7  Jerome area, under that assumption, that hypothetical,
 8  then that would be true.
 9            Again, we don't know where they started,
10  other than wherever Van Deren's Crossing is, so...
11      Q.    We wish we had that information.
12      A.    Yes.
13      Q.    And what time of year was this trip?
14      A.    May.
15      Q.    Is the irrigation on in May?
16      A.    Yes, yes.
17      Q.    And is May generally a low water month, even
18  if there were not irrigation?
19      A.    Typically, a median flow for May is going to
20  be a lot less than February or March.
21      Q.    Okay.  And they were using two iron boats;
22  that's what you've quoted here; is that correct?
23      A.    As indicated in the newspaper articles.
24      Q.    So we've got possible recreational men using
25  two iron boats in a low flow month at a time when
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 1  irrigation was probably on and the river was not in its
 2  natural condition.
 3            If you just knew that information, before you
 4  figured out if they were successful or not, do you
 5  think they would be successful?
 6      A.    I apologize, Mr. Slade.  You said a lot
 7  there.  Can you describe that again?
 8      Q.    Sure.
 9      A.    I'll concentrate more closely on what you're
10  saying.
11      Q.    Let me just simplify it.
12      A.    Okay.
13      Q.    They're going in May at a low flow, low water
14  time of year with iron boats.  Do you think that's a
15  good idea?
16      A.    I don't think it's my place to question why
17  somebody would want to take a steel boat in May down
18  the Verde River.
19      Q.    Of all the times to go down the Verde River
20  over the course of a year with iron boats, is May, when
21  the irrigation is on, in a low water month, a good or
22  bad time to do that?
23      A.    I certainly wouldn't consider it an optimal
24  time.
25      Q.    And let's look at the last account we've got.
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 1      A.    Okay.
 2                 CHAIRMAN NOBLE:  Right on time.
 3  BY MR. SLADE:
 4      Q.    It's a 1931 account, and which is after the
 5  time of statehood, and we've got a flat-bottom boat
 6  going from Clarkdale to Fort McDowell; is that correct?
 7      A.    That's what it says, yes.
 8      Q.    And you've got January and February as the
 9  month; is that right?
10      A.    I do.
11      Q.    Do we know if it was successful by my
12  definition; people, equipment, boat?
13      A.    In this case, Mr. Slade, and, again, this was
14  another article where I wasn't able to find the Verde
15  Copper News online, and so I relied on Mr. Fuller's
16  report.  I'm trying to remember whether the article
17  said that they successfully reached their destination.
18  One thing that did strike me as a bit odd is that they
19  said they were trapping beavers and otters, and I don't
20  believe in 1931 there were any beavers still on the
21  Verde.  So I pointed that out.
22            But beyond that, what I have here is an
23  attempt to summarize what Mr. Fuller said about that
24  article, so...
25      Q.    And we could pull up the article, but you


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3078


 1  haven't submitted any evidence that it was an
 2  unsuccessful trip?
 3      A.    Based on your definition of successful, no.
 4      Q.    Okay.  So as we look across your historic
 5  boating accounts, let's count the total number of
 6  boating accounts, and let's exclude ferry and raft that
 7  were used as ferry.
 8      A.    Okay.
 9      Q.    And so I'll have you do that, actually.
10      A.    Okay.
11      Q.    If you want to count the total boating
12  accounts, excluding rafts and ferries.
13      A.    Excluding rafts and ferries.
14      Q.    And let's count the John Day trip as five.
15      A.    Okay, if you want to do that.  I wouldn't
16  necessarily do that, but you're the one calling the
17  shots, so...
18            One, two, three, four, five, six.  So six,
19  and then you add another four if you want to count the
20  other four Day brothers.  So that would get you ten.
21  And, again, if that sounds wrong, I'll count again,
22  but...
23      Q.    Sure.  And if we count the soldiers account
24  as not a ferry account and, in fact, a boating account,
25  how many does that get you?
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 1      A.    If you make that assumption, that would get
 2  you 11.
 3      Q.    Okay.  And now let's count how many were
 4  unsuccessful, according to my definition.
 5      A.    And I can't remember now, Mr. Slade.  Did we
 6  say that the Jerome businessmen, in your mind, that was
 7  a successful trip, even though they were trying to get
 8  to Phoenix?
 9      Q.    Unsuccessful.
10      A.    Oh, then I would drop my 10 to 9 and my 14 to
11  13.
12      Q.    Well, we're first starting with all of the
13  boating accounts, and then we're going to count which
14  ones were successful.
15                 CHAIRMAN NOBLE:  Okay.  My understanding
16  is we are now at 11 boating accounts, and we're going
17  to subtract from that the number of unsuccessful
18  boating accounts?
19                 MR. SLADE:  That's right.
20                 CHAIRMAN NOBLE:  Is that what you're
21  asking?
22                 MR. SLADE:  That's what I'm asking.
23                 THE WITNESS:  Oh, okay.  I'm sorry.
24  BY MR. SLADE:
25      Q.    And I apologize if I wasn't clear.
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 1      A.    No.  We're all just trying to get through
 2  this.  So, okay.
 3      Q.    So we talked about the iron boat account as
 4  not being successful; is that correct?
 5      A.    That would be my -- I would call it
 6  unsuccessful.  So now we're from 11 down to 10.
 7      Q.    Okay.  Are there any other unsuccessful
 8  accounts?
 9      A.    Based on your definition of a successful
10  boating account, that's correct.
11      Q.    Okay.
12      A.    We're on the same page.
13      Q.    So 10 of 11 were successful, based on my
14  definition of a successful boating account?
15      A.    Yes.
16                 MR. SLADE:  Mr. Chairman, this might be
17  a good time for a break.
18                 CHAIRMAN NOBLE:  Thank you, Mr. Slade,
19  we appreciate that.
20                 We'll be in break for 15 minutes.  That
21  means about 11:00.  No.  20 minutes to 11:00 is when
22  we'll reconvene.
23                 (A recess was taken from 10:23 a.m. to
24  10:42 a.m.)
25                 CHAIRMAN NOBLE:  Mr. Slade, please
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 1  proceed.
 2                 MR. SLADE:  Okay, back on the record
 3  here.  Eddie Slade for the Arizona State Land
 4  Department.
 5  BY MR. SLADE:
 6      Q.    Mr. Burtell, do you have an opinion on when
 7  the first white settlers came to the Verde Valley area?
 8      A.    Sometime on or before 1864.
 9      Q.    And before that, there were no settlers, is
10  that what that means, in that area?
11      A.    As I indicated, that's when I know irrigation
12  started.  I would have to think a year or two before
13  that time folks got in, came into the area, assessed
14  the land, and decided this was a place to settle.
15      Q.    And do you know about when Camp Verde or Fort
16  Verde was established?
17      A.    If I can refer to my report.
18      Q.    Please do.
19      A.    On Page 9 of my report, I indicate that Camp
20  Lincoln, later known as Camp Verde, was established
21  January 1864 along the Verde River near the confluence
22  with Beaver Creek.
23      Q.    Okay.  And why was that camp established?
24      A.    My understanding was to deal with the Apache
25  unrest at the time.
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 1      Q.    And is that the same reason that Fort
 2  McDowell was established in 1865?
 3      A.    I believe so.
 4      Q.    And the Apache unrest was taking place in the
 5  Verde River Valley; is that your understanding?
 6      A.    At that time the Verde River Valley was one
 7  of an area of Central Arizona where the Apaches had a
 8  stronghold, if you will, were very active.
 9      Q.    And when we talk about the Native American
10  hostilities, it was really a war, is that a fair
11  characterization; it was a war between the American
12  settlers in the Army and the Native American
13  population?
14      A.    Mr. Slade, I'm not a military historian, so I
15  would be remiss to try to characterize what is a war.
16      Q.    Have you seen it characterized as a war in
17  any of your readings?
18      A.    As a war.
19            If so, I don't recall.
20      Q.    But it was certainly a hostile time?
21      A.    Yes.
22      Q.    And when did that hostility end, from your
23  understanding?
24      A.    Maybe another way of looking at it is the
25  hostilities continued in Arizona, but at least in the
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 1  Verde Valley, as one tracks the increase in irrigated
 2  lands, obviously the area became safe enough for
 3  agricultural activities to continue to increase from
 4  1864 through the 1880s and 1890s.
 5            I'm not a historian.  I wish Mr. August was
 6  still here.  He could help us all.  I believe Geronimo
 7  was captured and then he escaped, and I think he was
 8  captured in the late 1870s.  He escaped and he was
 9  still out with a small band of Apaches even through
10  like the mid 1880s, I think; but by that time it was a
11  very small group, so...
12      Q.    So is it fair to characterize it as ending
13  somewhere in the mid 1870s, in earnest the hostilities
14  ended, but continued to some degree through the 1880s?
15      A.    I think by the 1880s it was much more
16  localized.
17      Q.    And you were here for Mr. Randall's
18  testimony; is that correct?
19      A.    I was.
20      Q.    And did he say something similar; that the
21  hostilities were about between 1860 to 1873,
22  thereabouts?  Do you recall?
23      A.    I would have to look back at his transcript
24  to remember what he said.
25      Q.    And do you recall Mr. Randall talking a
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 1  little bit about those hostilities and saying that we
 2  would have shot them on the river, we would have shot
 3  them on coming; do you remember him saying something
 4  like that?
 5      A.    I don't recall him saying that they would
 6  shoot people, but if you want to show me the
 7  transcript, that's fine.
 8      Q.    We'll take a look at the transcript.
 9            So I'm on Verde River transcript Volume 8,
10  February 20th, 2015, and I'm on Page 1827.  In fact, it
11  starts on 1826, and I'll give you the transcript.  I'm
12  on Line 22, if you want to read the question, and then
13  go on to the next page with the answer.
14      A.    Okay, Line 22, "Would it have been dangerous
15  for white settlers to make their way along that river
16  corridor?"
17                "ANSWER --"
18                 CHAIRMAN NOBLE:  Mr. Burtell, could you
19  read a little louder?
20                 THE WITNESS:  Sorry.
21  BY MR. SLADE:
22      Q.    That microphone I think works.
23      A.    Yes.  I apologize to everyone.
24                "Would it have been dangerous for white
25            settlers to make their way along that river
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 1            corridor?"
 2                "ANSWER:  It would have been unsafe
 3            anywhere, because we were ready to protect
 4            our land.  Just as much as we would have shot
 5            them on the river, we also shot them on
 6            coming, and there's a place called Grief Hill
 7            there just northwest of Camp Verde where we
 8            attacked a wagon train and wiped it out."
 9      Q.    So from reading that, is it a fair
10  characterization to say that it's a hostile area in the
11  Camp Verde area at the time that Mr. Randall was
12  talking about?
13      A.    Wiping out a wagon I would say is a pretty
14  hostile time.
15      Q.    Or shooting at people along the river would
16  also be hostile?
17      A.    I don't believe he said that; that anyone got
18  shot, actually shot along the river.  But if they did,
19  then that would be an indication of it.
20      Q.    If he said "We would have shot them on the
21  river," would that have meant that -- he did say "We
22  would have shot them on the river or on coming."
23            Does that mean if you were going down the
24  river, you may have been shot?
25      A.    What I actually think it means, that he
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 1  didn't see anybody on the river getting shot, but if
 2  there were somebody on the river, he would have.
 3      Q.    Sure.  So he didn't see anyone on the river
 4  getting shot.  And is one of the reasons maybe that
 5  settlers didn't go on the river is because they might
 6  have gotten shot?
 7      A.    I guess that asks the question -- they got
 8  also shot on a wagon or on a road on a wagon.  So I
 9  would say it was equally dangerous whether you were on
10  a river or on a road on a wagon.  I think it's
11  difficult to distinguish whether one would be more
12  dangerous than the other.
13      Q.    And the Stoneman Road that you talked about,
14  that goes around the Verde River Valley; is that
15  correct?
16      A.    Around?  I don't know if I would characterize
17  it as around the Verde River Valley.
18      Q.    Okay, well, let's pull it up.
19            If you have the page, I would love that.
20      A.    Yeah, I have what would help, perhaps,
21  Mr. Slade, is the Figure 4 of my report, 1876, at which
22  time the Verde -- I'm sorry, the Stoneman Wagon Road
23  had been completed.
24            And the reason -- the way you characterized
25  it -- I'm not trying to be a jerk here.  I'm just --
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 1  the way you described it going around, it actually goes
 2  to the Verde Valley.  The lower part of the Verde
 3  Valley is Camp Verde, and so the road goes up and then
 4  branches off, one branch going to Fort Whipple and the
 5  other branch going to Camp Verde.  So it doesn't go
 6  around.  It goes to the Verde Valley.
 7      Q.    Let's take a look.
 8      A.    Sure.
 9      Q.    If we could zoom in on the -- between the
10  green and the blue in the center, that big -- that's
11  good.  Right about -- keep going down.  Yes.  Okay.
12            So we see Camp Verde at the top.
13      A.    Yeah.
14      Q.    We see a road coming in from the west.  Then
15  we see the road going from Camp Verde, goes out west,
16  the road comes down south, and there's a mountain range
17  in between the Verde River Valley and the Stoneman
18  Road; is that correct?
19      A.    Yeah, and I believe the Grief Hill that
20  Mr. Randall referred to is that mountain pass, if you
21  will, to get from Stoneman Road and drop yourself down
22  into the southern extent, the southern end of the Verde
23  Valley.
24      Q.    Okay.  And then the road cuts down and then
25  it cuts east into Fort McDowell; is that right?
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 1      A.    Yes.
 2      Q.    Okay.
 3      A.    Sure.
 4      Q.    And the hostilities that we were talking
 5  about previously are in that Verde River Valley
 6  stretch, according to Mr. Randall; is that correct?
 7      A.    Mr. Slade, when you say the Verde Valley, my
 8  understanding of the Verde Valley, your assistant here
 9  would have to extend the map up to the north.  Camp
10  Verde represents the lower extent of the Verde Valley,
11  so -- and the Camp Verde Indian Reservation is north of
12  that too.  So that's why I was confused.  You said the
13  Verde Valley.  So the Verde Valley is north, and the
14  Camp Verde area, as I understand it at least,
15  represents the southern extent of the valley.
16      Q.    Understood.  Let me clarify.
17      A.    Okay.
18      Q.    This section from Camp Verde, where the river
19  comes down and makes its way down to Fort McDowell --
20      A.    Yeah.
21      Q.    -- was occupied by the Apaches; is that
22  correct?
23      A.    I can't disagree with you.  Whether they had
24  any strongholds in that area, I don't know.
25            Where I was confused, and I apologize, by
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 1  your questions is I thought you were referring to that
 2  as the Verde Valley.  I think that's more the Verde
 3  Canyon area.
 4      Q.    Let's call it the Verde Canyon area.
 5      A.    Okay, yeah.  I don't know, again, the extent
 6  of the number of Apaches that were along that route.
 7      Q.    Okay.
 8      A.    I simply don't know.  Mr. Randall, I think,
 9  was testifying to the area at and north of Camp Verde
10  because that's where his people, their population, was
11  concentrated and the Reservation was established.  So
12  the Reservation was north of my Camp Verde box.
13      Q.    Okay.  If Mr. Randall said that his
14  understanding of the Apache Nation was that it went as
15  far down as Fossil Creek, is this the Fossil Creek area
16  right here?
17      A.    It is.
18      Q.    Okay.  And we don't see any roads around that
19  area, do we?
20      A.    No, we don't.
21      Q.    And if, strategically, you're trying to fight
22  the enemy, which, unfortunately, in this case happened
23  to be the Native American population, does it make
24  sense to you that you would put a Fort above and a Fort
25  below the area that you're trying to fight?
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 1      A.    I think -- well, again, I'll just say I'm not
 2  a military historian, and I would not want to sit here
 3  and testify as to why someone would put a military base
 4  at a particular spot.
 5            I would say, though, that it's just off the
 6  map to the west you have got Fort Whipple there, you've
 7  got Camp Verde where it is, Camp McDowell, and then you
 8  have old Camp Reno to the east.  Obviously this entire
 9  area was considered an area where they thought a
10  military presence was important.
11            But beyond that, as to why they would put a
12  military base at a particular point, I don't think I'm
13  qualified to answer that.
14      Q.    Would it make sense to you that the military
15  would try to transport down the heart of the area where
16  they might be fighting to go from one Fort to the next?
17      A.    As I -- I'm sorry.
18      Q.    Go ahead.
19      A.    As I indicated in my report, the military
20  both led, I think, no less than two surveying
21  expeditions, if you will, from the Camp McDowell area
22  north, and at least one of those was along the river,
23  to try to find a short route between Camp McDowell up
24  to Camp Verde, and then no less than two surveying
25  trips from the Fort Whipple area going in the opposite
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 1  direction to come down.
 2            There was obviously at this period a time or
 3  period of time when the commanders of these military
 4  bases felt the need for a highway for commerce or a
 5  travel route where they could travel and take goods,
 6  supplies, soldiers, communications between those two
 7  military bases.  And then, of course, Camp Verde as
 8  well.
 9            So the need seemed to exist.  I think my
10  contention is there's the river and it wasn't used.
11      Q.    Sure.  And there are the Forts and the road
12  going around the river as well; is that correct?
13      A.    Sure.
14      Q.    You've never traveled by boat on the Verde
15  River; is that right?
16            I believe you testified to that earlier.
17      A.    I believe I testified to that, yes.
18      Q.    So you're not familiar with your
19  vulnerability, as you would travel down a river, to
20  hostile Indians, perhaps?
21      A.    I'll answer that in a couple ways.  I've
22  never been attacked by a Native American, and I hope I
23  never am.  And I don't say that sarcastically.  You're
24  trying to put me back in time on the Verde River,
25  perhaps, and whether or not -- I'm thinking you might
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 1  be asking me this; what I would be fearful of or how I
 2  might consider use of the Verde River at that time.
 3            I'll just fall back again on Mr. Randall's
 4  account of them attacking a wagon train trying to drop
 5  down either from Camp Verde -- needless to say, it was
 6  somewhere on that Grief Hill.  Is that these were
 7  difficult times for everybody, and I think whether you
 8  were on the river or on a road, that you would have
 9  been susceptible to confrontation with Native
10  Americans.
11            And beyond that, I don't know what more I
12  could really say.
13      Q.    Sure.  And if the Apaches were located -- I
14  believe Mr. Randall said the extent of them was the
15  Black Hills, and is your understanding that the Black
16  Hills are about here?
17      A.    I believe that's correct.
18      Q.    Okay.  And is your understanding that the
19  Apaches, the furthest west they went was the Black
20  Hills, and then the rest of their occupation was east,
21  is that your understanding?
22      A.    All I can say with any certainty, Mr. Slade,
23  is that the Apache presence was at least as far east as
24  the other military base on the Salt River, Camp Apache.
25  So we know at least they -- well, and they extended all
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 1  the way into the Safford Valley because Camp Grant was
 2  in that area.  So we know they went that far east or
 3  the military wouldn't have put the resources into the
 4  bases.
 5      Q.    Sure.
 6      A.    What I struggle with, and I'm not trying to
 7  be evasive, I don't know with much certainty how far
 8  west their range was, and I would trust Mr. Randall to
 9  know what their territory was to the west.
10      Q.    So you haven't done any research to find out
11  where the Apache were located, specifically?
12      A.    No.
13      Q.    So you don't know on this map, as you look at
14  it, what areas the Apache occupied before white
15  settlers came in?
16      A.    I think it's safe to assume, with the
17  location of Camp Whipple, which is in that northwest
18  corner, Camp Verde, Camp Reno, and Camp McDowell, that
19  the presence of those four military bases in the 1860s
20  would suggest that much of this entire area there was
21  at least some Apache presence.
22      Q.    Okay.  You could have read an article or a
23  historical account about this, but you didn't read
24  anything like that; is that right?
25      A.    Mr. Slade, there were lots of articles I'm
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 1  sure I could have read that I didn't, but I did not
 2  read one on this issue.
 3      Q.    And you didn't list at all in your report, as
 4  a reason the river was not used, that there was a war
 5  going on in the river corridor area; is that correct?
 6      A.    I do not discuss the fact that the river
 7  would not be used because of the Apache presence.
 8      Q.    Let's turn to one of your impediments to
 9  navigation, rapids.
10      A.    Okay.
11      Q.    And I believe you list those; your section on
12  impediments begins on your Page 12 in your report,
13  X009.
14      A.    And I have a table that summarizes at least
15  the named rapids.
16      Q.    Okay.  Let's go right to that table then.
17      A.    Sure.
18      Q.    That is Table -- let's see, we have --
19      A.    It's Table 4.
20      Q.    Okay.  So that is our Slide 13.
21            And this is a table that you compiled based
22  on Mr. Williams' description of rapids on the Verde
23  River; is that correct?
24      A.    As noted in Footnote (a).
25      Q.    Does this contain any other descriptions
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 1  besides from Mr. Williams?
 2      A.    Let me check.
 3            The only other thing I add, Mr. Slade, is
 4  under Footnote (c), and I apologize for the small
 5  print, I say "Williams describes and locates other
 6  rapids within Segments 3 and 4 but does not specify
 7  their class."
 8      Q.    Did you specify their class other than what
 9  Williams had specified?
10      A.    I think you just asked me what was the basis
11  of this table, and as I said, Footnote (a).
12      Q.    Okay.  So when it says, in Footnote (c), he
13  doesn't specify their class, you didn't go back and
14  attempt to specify that class?
15      A.    No.
16      Q.    And if we look at Segment 1, are there any
17  rapids above the level I or II?
18      A.    No.
19      Q.    And if we look at Segment 2, are there any
20  rapids above the level I?
21      A.    Yeah, if you look at -- or possibly at high
22  water.  If you look at the two on the right, what he
23  refers to as Platform Banks Droppings and the Roller
24  Uno, I think he says I+ to II at high water.
25      Q.    Okay.  But the initial designation that
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 1  stands alone, apart from the parenthetical, is a
 2  Class I; is that correct?
 3      A.    His statement about the I+ to II, that's from
 4  Williams, not me.
 5      Q.    Okay.
 6      A.    Oh, and I should also say, excuse me,
 7  Mr. Slade, that that refers also to the Clay Banks Rock
 8  Garden, because it says "see next."  I didn't have
 9  space to put the text in, so...
10      Q.    Okay.  So Clay Banks through Platform Banks
11  and Roller Uno are I's; they can be I+ to II at high
12  water?
13      A.    According to Mr. Williams.
14      Q.    Okay.  Every other rapid in Segment 2 is
15  noted on your chart as a I+?
16      A.    That's right.
17      Q.    And this is the area where Mr. Lynch runs his
18  commercial operation; is that correct?
19      A.    You know, I'm trying to remember exactly
20  where Mr. Lynch starts, but it would be somewhere
21  within Segment 2.  And the reason I say that,
22  Mr. Slade, is that I can't remember if he also provides
23  any outfitting for folks that proceed downstream of
24  Beasley Flat.
25      Q.    Right.
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 1      A.    But he certainly starts someplace in
 2  Segment 2, but how far down, I don't know.
 3      Q.    This is the stretch with the Verde River
 4  Greenway; is that right?
 5      A.    Yes.
 6      Q.    And this is the stretch where the Town of
 7  Clarkdale has set up a nice system for recreational
 8  boating; is that right?
 9      A.    A nice system.
10      Q.    Or a few access points for boaters?
11      A.    According to that river guide, there are a
12  series of access points, yeah.
13      Q.    And this is also the stretch where Freeport
14  has an interest, a land interest?
15      A.    I believe that in the Clarkdale area, as we
16  discussed earlier this morning, Freeport still owns
17  some property in that area; but I don't know anything
18  more than that.
19      Q.    And let's move on to Segment 3.  According to
20  this Williams Guide, and correct me if I'm wrong, I see
21  three Class III's.  Is that correct?
22      A.    Just give me a second to check here.
23      Q.    Sure.
24      A.    Yes, two Class III's and what Mr. Williams
25  refers to as a III-.  I'm sorry.  Yes, two Class III's
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 1  and a third, and the third, Bushman, he says is a III-.
 2      Q.    Okay.  So of all the ones that have three
 3  hash marks, there are three of those?
 4      A.    Yes.
 5      Q.    Okay.  And then there's also one Class IV,
 6  which we've heard about, and that is The Falls; is that
 7  right?
 8      A.    That's correct.
 9      Q.    Everything else is a I or a II; is that
10  correct?
11      A.    According to Mr. Williams.
12      Q.    Have you ever seen anybody boat down a
13  Class III on the Verde?
14      A.    I have seen photographs in Mr. Williams'
15  report of people going through.  In fact, that might be
16  what's on the cover of his report.  But I believe he
17  has photographs of at least one of these, maybe it was
18  Punk Rock, where he's got somebody in a boat going down
19  through it.
20      Q.    But you've never seen a boat go down a
21  Class III, that you can recall?
22      A.    Are we on the Verde River now?
23      Q.    On the Verde.
24      A.    On the Verde, no.
25      Q.    And you haven't seen anyone boat down The
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 1  Falls, for that matter?
 2      A.    Again, I've seen a photograph, I think, and
 3  that was presented in the numerous pages prior to my
 4  involvement in the case.  I think there's a picture of
 5  somebody kind of doing a daredevil cross of Verde
 6  Falls, yeah, if not more there.  It seems to be a
 7  popular place to get your picture taken.
 8      Q.    You've read the PPL Montana case; is that
 9  right?
10      A.    As we discussed this morning, yes.
11      Q.    And do you remember what the size of some of
12  the waterfalls in the Great Falls reach on the Missouri
13  River were that the court was talking about?
14      A.    You know, I don't recall, and please refresh
15  my memory, if the Supreme Court decision actually
16  provided the class of those rapids; but if they did, I
17  would like to see that, yeah.
18      Q.    And if they didn't provide the class, and I
19  might have misspoke, but if they provided the height of
20  the falls, do you recall the height of those falls?
21      A.    That, I think there was a reference to the
22  height of some, one or more, of the falls, yeah.
23            Again, I was trying to remember if they
24  actually provided these, the international
25  classifications; and I don't think they did, but...
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 1      Q.    I've got the PPL Montana.
 2      A.    Okay.
 3      Q.    And this is PPL Montana, LLC v. Montana,
 4  132 Supreme Court 1215, and let's go to pin site 1223.
 5      A.    Here it is.  Okay.
 6      Q.    And I'm just going to read from the paragraph
 7  that starts "The Great Falls exemplify."  Do you see
 8  that?
 9      A.    Yes.
10      Q.    "The Great Falls exemplify the rocky, rapid
11  character of the Upper Missouri.  They consist of five
12  cascade-like waterfalls located over a stretch of the
13  Upper Missouri leading downstream from the city of
14  Great Falls in midwestern Montana.  The waterfall
15  farthest downstream, and the one first encountered by
16  Meriwether Lewis and William Clark when they led their
17  remarkable expedition through the American West in
18  1805, is the eponymous Great Falls, the tallest of the
19  five falls at 87 feet."
20            And then it goes on to describe with a quote
21  from Lewis.  Do you see that?
22      A.    Yes.
23      Q.    I'm going to skip that quote.  I'm going to
24  go to the next paragraph.
25      A.    I'm following you.
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 1      Q.    And it says "If one."
 2      A.    Yes.
 3      Q.    "If one proceeds alongside the river upstream
 4  from Great Falls, as Lewis did in scouting the river
 5  for the expedition, the other four falls in order are
 6  Crooked Falls (19 feet high); Rainbow Falls (48 feet),
 7  which Lewis called one of the most beautiful objects in
 8  nature; Colter Falls (7 feet), and Black Eagle Falls
 9  (26 feet)."
10            Did I read that correctly?
11      A.    Yes.
12      Q.    Okay.  So the five falls, as they move down
13  the river, are 19 feet, 48 feet, 7 feet, and 26 feet,
14  and I'm not sure where the Great Falls comes in, but
15  that's 87 feet; is that correct?
16      A.    That's what it says.
17      Q.    Okay.  And if I go to the next paragraph that
18  starts "The Upper Missouri River."
19      A.    I'm there.
20      Q.    "The Upper Missouri River, both around and
21  further upstream of the Great Falls, shares the
22  precipitous and fast-moving character of the falls
23  themselves.  As it moves downstream over the Great
24  Falls reach, a 17-mile stretch that begins somewhat
25  above the head of Black Eagle Falls, the river quickly
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 1  descends about 520 feet in elevation."
 2            Is that correct?
 3      A.    You're reading it correctly.
 4      Q.    Okay.  So can we discern from that that The
 5  Falls they're talking about, the biggest of which is
 6  87, and then 48 and 26 and 19 and 7, can we discern
 7  that that is over a 17-mile stretch?
 8      A.    That seems to be what it says, sure.
 9      Q.    Okay.  If we look at the Verde Falls, do you
10  know how high Verde Falls is?
11      A.    I'm trying to remember what I've read.
12  Somewhere between maybe 5 and 10 feet.
13      Q.    5 and 10 feet.  And are there any other
14  falls?
15      A.    At least the way Williams describes it, he
16  has something called the Pre Falls and the Post Falls
17  and then The Falls.  So I guess there's a bit of a
18  gradation of where, you know, a rapid ends and a
19  waterfall begins.
20            Certainly Verde Falls is the feature that
21  most people talk about; but I get the impression that
22  Pre Falls and Post Falls, based on the photographs, are
23  also quite steep, but maybe in his mind doesn't quite
24  fall into the classification of a waterfall.
25      Q.    And let's include the stretch from Pre Falls
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 1  to what you've noted as --
 2      A.    Post Falls.
 3      Q.    -- Post Falls.
 4      A.    Okay.
 5      Q.    How many miles is that?
 6      A.    According to Mr. Williams, it's a stretch of
 7  three-tenths of a mile.
 8      Q.    Okay.  I thought I'm looking at seven-tenths
 9  of a mile, 97.1 to 97.8?
10            Oh, excuse me, I'm reading the wrong side.
11  Three-tenths of a mile?
12            So Pre Falls begins at River Mile 91.2 and
13  Post Falls is at River Mile 91.5?
14      A.    Yes.
15      Q.    Okay.  Three-tenths of a mile with a 5 to
16  10-foot fall, as you've described it.
17            Is that significantly different than a
18  17-mile stretch with the falls heights that we've
19  listed, in your opinion?
20      A.    Certainly the falls described in PPL Montana
21  of are of greater drop than these falls.
22            As to what effect that might have on
23  navigability, my contention would be even these falls
24  would be an obstacle to navigation; both of them would
25  be.
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 1      Q.    And do obstacles or portages defeat
 2  navigability, from your understanding of the case law?
 3      A.    It's more a question -- again, I think
 4  throughout these proceedings, Mr. Slade, it's my
 5  contention that you can't just look at one individual
 6  factor.  Portaging, certainly, in circumstances, can
 7  defeat navigation, depending on how often and frequent
 8  it is; and at the end of the day, does the amount of
 9  portaging result in a river that is not useful as a
10  highway for commerce.
11      Q.    Okay.  And you've heard some testimony from
12  people who have boated the river about that portage.
13  And is it your understanding that people have testified
14  that if you would like to portage Verde Falls, it's a
15  10-minute drag, in fact, not a portage, around the left
16  side of the falls; is that what you heard?
17      A.    Well, I've heard a couple of things.
18  Yesterday's testimony from Mr. Dimock I thought was
19  quite insightful about how it might -- what might be
20  required to get the Edith, his historic boat, around
21  those falls.  That's a very different type of an
22  experience than someone perhaps in a kayak trying to
23  get around those falls.  So --
24      Q.    And what did he describe?
25      A.    Well, he said that due to the weight of the
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 1  boat, that he would -- might have to line it through.
 2  And then the question, as I recall yesterday -- I was
 3  trying to listen as closely as I could.  That it would
 4  be challenging -- I don't know if he said
 5  impossible. -- to line it by himself, but it would
 6  certainly help to have a second or third person.
 7            I didn't get the impression that he thought
 8  it would be a trivial matter of lifting the Edith up
 9  and walking it around the Verde Falls to portage.
10      Q.    Did you get the impression that he would have
11  had to do it for a length that was much more than just
12  right over The Falls?
13      A.    We don't know, do we?  Because he's never,
14  and nobody has, taken a big historic wooden boat down
15  there.
16      Q.    Well, the historic record does talk about
17  different boats.
18      A.    But not the Edith, and nor do we know the
19  level of portaging that other folks may or may not have
20  done.  All we know, and we spent quite a bit of time
21  earlier walking through those boating accounts, is that
22  some were able to get from Point A to Point B, but we
23  don't know the specifics.
24      Q.    Sure.  But when we heard from Mr. Dimock, he
25  said he would not even portage.  He would line his boat
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 1  down the 5 or 10-foot falls, however you want to
 2  characterize them, and he would be on his way.
 3            Did he talk about taking a day or two days or
 4  ten days to do that; do you recall?
 5      A.    I would have to look back at his testimony.
 6  I don't know if he was asked how long it would take.
 7      Q.    If it took -- in the PPL case, do you
 8  remember how long it took Lewis and Clark to go around
 9  that 17-mile stretch?
10      A.    I don't, and it's been a while since I've
11  read the case, and so I can't remember if the court
12  summarized that.
13            Excuse me, Mr. Slade.  To answer your
14  question, it seems like, but I would have to read it,
15  they say "The party proceeded over a more circuitous
16  land route by means of portage, circumventing the Great
17  Falls and their surrounding reach of the river before
18  returning to travel upon the river about a month
19  later."
20            So maybe that's the closest we get.
21      Q.    Okay.  It took them about a month,
22  potentially?
23      A.    Well, it says "See Lewis and Clark Journals,"
24  so I would probably want to read the journals to see.
25  You know, it could be that that month wasn't just to
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 1  get around The Falls; that maybe they were doing some
 2  other exploring, so...
 3      Q.    Sure.  Didn't take them 10 minutes, though;
 4  we know that?
 5      A.    Unless they were more superhuman than they
 6  were -- than we know they were, yeah.
 7      Q.    And let's go back to your chart?
 8      A.    Okay.
 9      Q.    Table 4 of X009.  And Segment 4, how many
10  Class III rapids are there in Segment 4?
11      A.    Give me just a second.
12            There are none that Mr. Williams lists.
13      Q.    And let's turn to your next impediment, which
14  is shallow depth, and we'll start on Table 6 of your
15  report, X009.
16      A.    Okay.
17      Q.    And so you've listed, as three impediments to
18  navigation, beaver dams, rapids, and shallow depths; is
19  that correct?
20      A.    In my report.  That's what I list in my
21  report.  I would add a fourth one.
22      Q.    And what is that?
23      A.    It would be in the lower Verde I would
24  include areas there that were braided.
25      Q.    Did you talk about braiding in your report at
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 1  all?
 2      A.    I did not.
 3      Q.    Okay.  Did you submit anything regarding
 4  braiding in your report?
 5      A.    I didn't.
 6      Q.    So we haven't had a chance to review your
 7  evidence for braiding in the lower Verde; is that
 8  correct?
 9      A.    What I did is, because I -- I didn't present
10  braiding in my report.  I didn't have Dr. Mussetter's
11  report.  I knew, based on the work that he had done in
12  the Gila, that he was going to update Dr. Schumm's
13  report in that area.  And his report came out I believe
14  a few weeks after my report came out.  So I was
15  confident that Mr. Mussetter was going to address that
16  issue.
17            I have since had the opportunity to not only
18  read Dr. Mussetter's report, but to hear his testimony;
19  and I think he makes a compelling case that a fourth
20  impediment to navigation would have been braiding of
21  the channel in that lower reach, which for my
22  segmentation would be in Segments 4 and 5.
23      Q.    And I might not have heard you.  Did you say
24  you considered that before you wrote your report?
25      A.    Because I knew that -- I read Dr. Schumm's
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 1  report before I read -- or before I prepared my report,
 2  because it was available.  It was in the record.
 3            By the time I had written my report,
 4  Dr. Mussetter had not yet released his report.  So it
 5  was my understanding that he was going to address
 6  navigability -- or he was going to address the braiding
 7  issue in the lower Verde.  So I didn't feel that I
 8  needed to go into it on my own.
 9      Q.    Okay.  So you felt that the impediments that
10  you listed were significant enough that you didn't need
11  to address braiding?
12      A.    I think they, in combination with the other
13  lines of evidence that I've presented, made me feel
14  that a reasonable person would include that the river
15  was not navigable.  Adding Dr. Mussetter's analysis of
16  braiding in the lower, in my mind, just further
17  supports the conclusions I made.
18      Q.    So what you did include in your report,
19  again, is beaver dams, rapids, and shallow depths --
20      A.    That's correct.
21      Q.    -- as impediments?
22            Okay, and we've looked as rapids, and we're
23  going to look at your depths.
24      A.    Okay.
25      Q.    And I want to make sure I understood what you
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 1  did.  And I think the first thing you talk about in
 2  your report is you looked at well pumpage from the
 3  period that you chose, which was 1914 to 1940.
 4            Now, let me back up.  I think I skipped a few
 5  steps.  You did a lot before that.  But you came to a
 6  decision where you would look at the data from 1914 to
 7  1940 because that was the best available data and you
 8  thought that would be the best period to try to
 9  reconstruct the river; is that correct?
10      A.    As I discussed starting on Page 15 of my
11  report, Mr. Slade, I considered -- and I say it in
12  Paragraph 16 [sic]; that I considered several factors
13  before I selected a flow period to try to reconstruct.
14      Q.    And ultimately you ended on the period of
15  1914 to 1940?
16      A.    A bit more precisely, the period beginning in
17  the 1910s and ending in 1940.  I believe there's one of
18  my -- I think.  Let me check.
19            The gage at Camp Verde did have some records
20  that went back to 1913, so a year before 1914.
21      Q.    Okay.  So your table should say 1913 to 1940,
22  perhaps, if we're being exactly accurate?
23      A.    You're correct.  That's a mistake on my part.
24  Yes, I can see why there would be a confusion there.  I
25  say 1914, and I should say 1913.
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 1      Q.    And the first depletion you looked at was the
 2  possibility of well pumpage, is that right, whether
 3  there were wells that were pumping that would have
 4  affected the baseflow during that period; is that
 5  right?
 6      A.    When you say it's the -- I'm a little
 7  confused. -- it's the first thing I looked at or --
 8            It's one of the factors that I looked at,
 9  certainly, was during my period of record what may have
10  been the impacts of pumping.
11      Q.    Okay.  And you came up with it would have
12  been less than 1 cfs; is that right?
13      A.    For that period, based on some recent
14  groundwater modeling work by the U.S. Geological
15  Survey, turning the clock back to the period in the
16  early 1900s, that's what I concluded from their work.
17      Q.    And that's a study that you looked at.
18            The 1 cfs that you reported, what area of the
19  river were they talking about, if you recall?
20      A.    My understanding is that study covered the
21  headwaters area all the way down through Camp Verde,
22  through Beasley Flats.  It was a study by Garner and
23  others, 2013.  And if you'll permit me, maybe the
24  reference provides, in the title of it, the extent.
25            Human Effects on the Hydrologic System of the
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 1  Verde Valley, Central Arizona, 1910 through 2005 and
 2  then 2005 through 2010.
 3      Q.    When they say the Verde Valley, does that
 4  include the upper watershed?
 5      A.    You know, my understanding, that the model
 6  that they looked at extended not just in the Verde
 7  Valley, but extended up into the headwaters area.  And
 8  that there is great disagreement, I think, between
 9  Mr. Hjalmarson that the USGS missed pumping in the
10  upper -- in the headwaters area and they didn't include
11  that in the model.  So there seems to be a difference
12  of opinion on his part with the USGS.
13      Q.    Okay.  And did you submit that study as
14  evidence?
15      A.    I provided the reference and I provided, I
16  believe, the page numbers.
17            Yeah.  I provide page numbers in
18  Paragraph 69.  Pages 32 and 33 talk about the amount of
19  well pumpage during that period, and then Pages 34 and
20  35 indicated their estimate of the reduction in
21  baseflow due to that pumping on those pages.
22      Q.    Okay.  And if that study was for the Verde
23  Valley and the 1 cfs or less than 1 cfs that you came
24  up with was not including the upper watershed, does
25  that mean you did not include all of the possible well
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 1  pumping in the upper watershed?
 2      A.    My understanding of that report is they did
 3  include what they thought was the important pumping in
 4  the upper watershed.  And the disagreement, again,
 5  seems to come down to Mr. Hjalmarson is under the
 6  impression that a lot of pumping was occurring in that
 7  headwaters area in the shallow aquifer that the USGS
 8  simply missed.  And I think he takes great pains to
 9  point out the deficiencies in that USGS model; that
10  they missed all that pumpage.
11            I'm not sure, however, that that's an opinion
12  that the USGS and the modelers agree with, who did the
13  work; but that's his opinion as a retired USGS person.
14      Q.    And after you calculated the pumping
15  depletion, your next --
16      A.    Excuse me, Mr. Slade.  I didn't calculate the
17  pumping depletion.
18      Q.    Okay.  After you found what you thought was a
19  reliable number for what was being depleted from the
20  river due to pumping between 1913 and 1940, my
21  understanding of your next step was to turn to the
22  Hayden report; is that correct?
23      A.    In terms of step by step what I did,
24  obviously it wasn't quite as straightforward as one to
25  the next.  It was more step-like in terms of what I say


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3114


 1  in Paragraph 66.  First, I needed -- before I could do
 2  anything, I needed some reliable flow records.  So
 3  that's where I truly started.  And then the next thing
 4  that I looked at in terms of priority or importance was
 5  diversion data.
 6            So that's where, again, I'm not trying to be
 7  nitpicky with you, but you said then next I looked at
 8  Hayden.
 9            I looked for diversion data earlier in the
10  process because I knew that irrigation was the primary
11  cultural depletion for the area.  So that's what I
12  looked for next was some reliable measurements of the
13  amount of water being diverted from the river.  So that
14  led me to the Hayden report and reports that came
15  before.
16      Q.    Okay.  And when you looked at the Hayden
17  report -- and we're back on your table here.
18      A.    Okay.
19      Q.    -- you came up with the diversion from
20  Del Rio and the diversion from Granite Creek as 4 cfs
21  each; is that right?
22      A.    That's right.
23      Q.    And you've got a footnote there that says
24  "From Hancock (1914, Page 32) and Hayden (1940,
25  Page 9)," is that right?
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 1      A.    That's right.
 2      Q.    So --
 3      A.    And then I say "higher rate used if two
 4  values available for same location."
 5      Q.    Okay.  And so that would be where you came up
 6  with the 4 cfs for that Del Rio and Granite Creek?
 7      A.    Either from Hayden or Hancock, yes.
 8      Q.    And that would total the cfs diversion in the
 9  upper watershed, because the next one is upper Verde,
10  which is not the upper watershed; is that correct?
11      A.    Well, what the next general location would
12  be, that area above the mouth of Sycamore Creek.
13      Q.    So the total upper Verde diversion that
14  you came up with is 8 cfs for Del Rio and Granite
15  Creek?
16      A.    As indicated by Hancock and Hayden, yes.
17      Q.    And do you have a copy of Hayden with you?
18      A.    I do.  I do.
19      Q.    Okay.
20      A.    Mr. Slade, are we done with PPL, or should I
21  keep it?
22      Q.    Yes, we're done right now.
23      A.    I just -- I have a tendency of getting stuff
24  mixed up with my stuff, so let me do that.
25      Q.    Me too.
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 1      A.    And I should say, Mr. Slade, I have not
 2  printed out Hayden in its entirety, but I certainly
 3  have the pages that I used and some other pages.  So
 4  certainly if it would help and you have a full copy,
 5  that might be -- if you want me to read something else,
 6  just keep in mind I don't have --
 7      Q.    Yes, we do have a full copy, and we can
 8  provide that to you.
 9      A.    Okay.  Thank you.
10      Q.    And --
11      A.    Excuse me, Mr. Slade.  I just wanted to take
12  a look if his attachments got included in here.
13      Q.    They are included.
14      A.    They are.
15      Q.    Yes.
16      A.    Okay, great.  Or his exhibits.  Okay.
17      Q.    So let's turn to your first cite, which is
18  Page 32 of Hancock (1914), and we are on the Hayden
19  report, which --
20                 MR. SLADE:  Do we have an exhibit number
21  on Hayden?
22                 MS. DEBI LOPEZ:  X053-188.
23                 MR. SLADE:  X053-88.  Is that the
24  complete Hayden?
25                 MS. DEBI LOPEZ:  188.  Yes.
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 1  BY MR. SLADE:
 2      Q.    X053 Part 188.  Okay.  And there's two
 3  different sets of page numbers.  There's a page number
 4  for the exhibit and then there's a complete page number
 5  for the whole thing.  So we are on the complete page
 6  number 317; is that right?
 7      A.    Yes.
 8      Q.    Can we pull that up, actually?
 9            And you calculated the 4 cfs from, from my
10  understanding, the 175 and the 170 maximum capacity,
11  which is miner's inches; is that correct?
12      A.    That's right.
13      Q.    Okay.  And you came up with about 4 for each
14  one of those?
15      A.    Yeah.  And, you know, it's always funny, as
16  an engineer or a scientist, how many significant
17  figures do you show in a table.  And I don't show them
18  all, which is why, when you look at my Clarkdale
19  column, you see 2 plus 2 plus 4 is equal to 9, and you
20  think, wow, this guy can't even add.  The problem,
21  again, is the decimal places I'm not showing.
22            So just keep that in mind if you saw some,
23  what looks like, discrepancies.  It's more of a
24  rounding thing or how many decimals I'm showing in the
25  table.
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 1      Q.    Sure.  So if 175 miner's inches is actually
 2  4.325 cfs, you've shown 4?
 3      A.    Well, it's 4.35.
 4      Q.    Okay, 4.35.
 5      A.    Yeah.
 6      Q.    And did you use anything else to come up with
 7  the diversions at Del Rio and Granite Creek from the
 8  Hayden report?
 9      A.    I didn't use the Hayden report for Del Rio or
10  Granite.  In this case I relied on Hancock, because I
11  don't believe that Hayden had ditches or ordinary
12  capacities or amounts being diverted for that area.
13      Q.    And what year was the Hancock report
14  published?
15      A.    It said that he did his fieldwork, if you
16  look at -- and you're right, these page numbers are
17  crazy.  If you look at Page 289 of the Hayden report,
18  it's his letter submitting -- this is Hancock's letter
19  submitting his report to a superior judge, John
20  Phillips, and he says, "I respectfully submit the
21  following report of my investigations of the Verde
22  River and its tributaries, commencing July 12th, and
23  ending October 31st, 1914."
24            So I read that to suggest that that's when he
25  did his work, 1914, which is the same year the report
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 1  got published.
 2      Q.    Okay.  So the diversions that you have
 3  tabulated for Del Rio and Granite Creek were
 4  established in 1914?
 5      A.    Yes.
 6      Q.    But the period of record that you used was
 7  from 1913 to 1940?
 8      A.    That's correct.
 9      Q.    If there were things that began depleting
10  water after 1914, would those be accounted for in your
11  report?
12      A.    You know, I looked at that and realized that
13  there wasn't.
14      Q.    There was not what?
15      A.    There wasn't any additional effects from 1914
16  to 1940 caused by things going on up there.
17      Q.    Do you have any idea of when the Chino Valley
18  Irrigation District began?
19      A.    Yeah.  In fact, I believe it was 1915 or '16
20  that the reservoir was completed.
21      Q.    Okay.  And is that after 1914?
22      A.    It is.  And, again, I was aware of that, and
23  so I did check independently to see if that, and then
24  later, as you might ask me, Sullivan Dam I think was in
25  the late '30s, whether those structures were having an
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 1  effect on the river.  And so I did examine that.  In
 2  hindsight, I should have put that in the report.  But I
 3  looked at it.
 4      Q.    And how did you look at it?
 5      A.    Two ways.  And one is an incomprehensible,
 6  and I'm the first to admit it, graph that I entered as
 7  an exhibit and will need Mr. Hood to help me out here.
 8  I can give him the Freeport number and let him give you
 9  the rest.
10            This is Freeport 21.  And when you see it,
11  you'll see why I then looked at another reference.
12                 MR. HOOD:  And Freeport 21 is a tab
13  behind X037.
14  BY MR. SLADE:
15      Q.    Okay.  Can you explain what we're looking at
16  here?
17      A.    Sure.  And I apologize, I was -- let me get
18  my own copy of 21.
19            And what's -- and, again, as a scientist, I
20  apologize to all that this is probably one of the most
21  incomprehensible-looking charts that you could create.
22            What I was attempting to show here, and it's
23  much better described by the USGS in a report that
24  Mr. Hjalmarson referenced, was the baseflow at the
25  Clarkdale gage, which, as you know, is downstream of
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 1  those dams that we were just referring to.
 2            And you can see we have, at least here --
 3  boy, if it wasn't always this case -- some data right
 4  when the reservoir started to be operated, 1915 to
 5  1916.  And they operated the Clarkdale gage for a
 6  couple of years, and then they jumped ahead and
 7  looked -- and then it resumed operation in the '60s.
 8            And what I was trying to capture here was
 9  whether or not the baseflows during the time when the
10  irrigation season was occurring had changed.
11            And when I presented this, my counsel
12  certainly was probably as confused as all of you about
13  what this said.  And I should have -- and I apologize
14  to all; that this is much better summarized by the USGS
15  in a report that Mr. Hjalmarson has discussed, and
16  that's the Owen-Joyce and Bell report.
17            I don't know if this has been entered into
18  the record.  So all the heat should be on me for that.
19  Let me give for the record what the title is.  Again,
20  this is a document that Mr. Hjalmarson referred to.
21  It's called the "Appraisal of Water Resources in the
22  Upper Verde Area, Yavapai and Coconino Counties,
23  Arizona."  And this was prepared by the USGS on behalf
24  of the Arizona Department of Water Resources.
25      Q.    Do you know the date of that study?
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 1      A.    It's 1983.
 2            And it might -- and I certainly -- again,
 3  I'll apologize to all.  Maybe during a break we can get
 4  this copied.  All counsel certainly should look at it;
 5  but this is a document that, again, Mr. Hjalmarson
 6  referred to.
 7            And on Page 36, the last paragraph, they make
 8  the following statement:  They say "Records for the
 9  station near Clarkdale" -- that one -- "from June 1915
10  to June 1921 indicate that the baseflow is virtually
11  identical to the baseflow computed for records
12  collected from April 1965 to September 1978.  The lack
13  of change suggests that the groundwater system upstream
14  from Clarkdale still represents equilibrium
15  conditions."
16            So what that suggests to me, Mr. Slade, is
17  that the effect of any of those dams, the dams on
18  Granite Creek are far upstream from the headwaters.
19  Because we're fortunate that we have baseflow data from
20  that period, starting during my period of record and
21  then going into 1978, suggests that I would concur with
22  what Owen-Joyce is saying; "The lack of change suggests
23  the groundwater system upstream...still represents
24  equilibrium conditions."
25            And when I say groundwater system, both the
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 1  regional deeper system, as well as any shallow system
 2  that Mr. Hjalmarson has spent a lot of time discussing.
 3      Q.    So the comparisons were 1915 to 1921 and then
 4  1965 to 1978; is that correct?
 5      A.    Unfortunately, that -- well, and we have some
 6  data from '65 to '68 here.  That's when the gage
 7  resumed.  So they looked at it.
 8      Q.    But what you just told me, 1915 to 1921 was
 9  compared to 1965 to 1978?
10      A.    Yes, and they say that if you compare those
11  two periods, they're not seeing a change in baseflow.
12      Q.    Okay.  And if the Chino Valley Irrigation
13  District starts in 1916, would you expect them to have
14  most of their agriculture up and running by 1916?
15      A.    I don't know how quickly they developed their
16  fields.  There were already fields up there before,
17  that I think were being dryland farmed; and then once
18  the Irrigation District got up and running, I would
19  suspect that once the dam filled and they started to
20  irrigate, they were irrigating right away.
21            So my guess would be in 1916, and I think
22  that's reflected in the Hayden report, that you start
23  getting some more acreage at that time, so...
24      Q.    Do you know when that acreage reached its
25  maximum for the Chino Valley Irrigation District?
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 1      A.    You know, I don't know when it would have
 2  reached its maximum.  I just know that it started at
 3  that period and it continues to this day.
 4      Q.    So if it reached its maximum after 1921, and
 5  then it declined from 1921 to 1965?
 6      A.    I have no data to indicate that it does.  If
 7  you have some data to show me that, that would help.
 8      Q.    Do you have any data on the agriculture
 9  between 1914, when the Hancock report was written, and
10  1940, when you've ended your period that you've looked
11  at?
12      A.    What I have is an indication of what, if any,
13  effect the agriculture in that area during that period
14  would have done to the river; and that is it's no
15  different than April 1965 to 1978.
16      Q.    Okay.  But what we don't have in that study
17  is 1921 to 1940; is that right?
18      A.    That's right, yeah.
19      Q.    So that's 19 years of data we don't have, but
20  6 years of data or 7 years, well, 6, '15 to '21, that
21  we do have?
22      A.    Right, and I have not read anything that
23  indicates that between 1921 and 1940 the Chino Valley
24  Irrigation District substantially increased or
25  decreased its acreage.
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 1                 CHAIRMAN NOBLE:  Mr. Slade.
 2                 THE WITNESS:  Yes.
 3                 CHAIRMAN NOBLE:  Would it be impossible
 4  if we took a lunch break at this time?
 5                 MR. SLADE:  Anything's possible in your
 6  chambers.
 7                 CHAIRMAN NOBLE:  We're going to take our
 8  lunch break.  We will reconvene in the Palo Verde room.
 9  It's the one with the 50-foot table, or is it 75?
10                 MR. BREEDLOVE:  Out the door, north side
11  of the building, right here.  And this is only for the
12  Gila River -- or for the conference.
13                 MR. MCGINNIS:  Salt.
14                 CHAIRMAN NOBLE:  For the scheduling
15  conference that will take place at 1:30 p.m.
16                 (A lunch recess was taken from
17  11:55 a.m. to 2:18 p.m.)
18                 CHAIRMAN NOBLE:  Mr. Mehnert, please
19  call the roll.
20                 DIRECTOR MEHNERT:  Okay.  Commissioner
21  Allen.
22                 COMMISSIONER ALLEN:  Here.
23                 DIRECTOR MEHNERT:  Commissioner Horton.
24                 COMMISSIONER HORTON:  Here.
25                 DIRECTOR MEHNERT:  Chairman Noble.
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 1                 CHAIRMAN NOBLE:  Yes, I am here.
 2                 DIRECTOR MEHNERT:  And Commissioner
 3  Henness is absent this afternoon.
 4                 CHAIRMAN NOBLE:  Thank you.
 5                 Mr. Slade.
 6  BY MR. SLADE:
 7      Q.    Good afternoon.  Again, Eddie Slade with the
 8  Arizona State Land Department.
 9            When we left off, Mr. Burtell, we were
10  talking about the Hancock report and -- excuse me, the
11  Hayden report, which includes both the Hancock and the
12  Turney reports as exhibits, and I would like to pull up
13  the map that Hayden used of the upper Verde watershed,
14  and that is in the Hayden report, Page 23, if we could
15  pull that up, please.
16            Have you looked at this map, Mr. Burtell?
17      A.    Let me catch up to you here.  I want to make
18  sure we're talking about the same.
19            Yes, I did look at this map.
20      Q.    We were talking about the Chino Valley
21  Irrigation District before, and that is the area I'm
22  pointing at in my red, with the red pointer?
23      A.    It says "Chino Valley Irrigation District."
24      Q.    And that is along the Granite Creek area; is
25  that correct?
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 1      A.    Yes.
 2      Q.    And the Del Rio area that we were talking
 3  about is at that area; is that correct?
 4      A.    It is in that township, as I understand, yes.
 5      Q.    Where is the Big Chino Valley on this map?
 6      A.    The Big Chino Valley is to the north and to
 7  the west, I believe.
 8      Q.    Is it captured on this map, would you say?
 9      A.    No.
10      Q.    And where is Walnut Creek on this map?
11      A.    Walnut Creek, as I understand, is to the west
12  and isn't on this map.
13      Q.    Okay.  So it's not captured on this map?
14      A.    Not on this map; but there was also a set of
15  maps at the end of the report that I don't know if
16  those help us out any or not.  If you could just give
17  me a second, I'm looking at those.
18            I don't see those on his map.
19      Q.    So if there were agriculture diversions or if
20  water was being -- well, let me back up.
21            Does the Big Chino feed into the -- does the
22  Big Chino Valley feed into the Verde watershed?
23      A.    Yes.
24      Q.    Does the Walnut Creek Valley or system feed
25  into the Verde watershed?
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 1      A.    It does.
 2      Q.    So if there was agriculture in the Big Chino
 3  area or the Walnut Creek area, then what it looks like
 4  is the Hayden report did not account for that, at least
 5  as we look at this map?
 6      A.    Yeah, as I understand, Mr. Slade, Hayden did
 7  account for the future, if not the present, irrigation
 8  in the Big Chino from deep artesian wells as opposed to
 9  surface water diversions; and he discusses in some
10  length.  I think he has a whole section in his report
11  related to development, proposed and existing
12  development, in the Big Chino area in his report.
13            So I guess what I'm trying to say is that he
14  was aware of agricultural activities in that area, and
15  not being supplied by surface water diversions, but by
16  deep wells.
17      Q.    And would deep wells affect the water that
18  makes it to the Verde River?
19      A.    Yeah, and I would fall back on the Owen-Joyce
20  document, where my understanding of the development of
21  the Big Chino was in that period between the 1915 and
22  1940, versus certainly by the time then you jump to
23  1960s, the Big Chino area was being irrigated, and any
24  effect on baseflow would be reflected, again, by
25  comparing the earlier period to the later period.
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 1      Q.    I appreciate this Exhibit X037, Part 21, but
 2  I've got to say it's incredibly difficult to read.
 3      A.    And, again, and that's why I -- unless I'm
 4  mistaken, I tried to point out repeatedly how difficult
 5  this is to read, and that's why I read the quote from
 6  the Owen-Joyce and Bell, where they discuss both the
 7  flow in this early period, as well as the flow
 8  beginning in '65.
 9      Q.    Okay.
10      A.    And their analysis of -- this is the actual
11  record of flow during those years versus they looked at
12  the flows focusing on the baseflow, which would be most
13  affected by such pumping like in the Big Chino.
14      Q.    Okay.  And it looks like you put a cap of
15  90 cfs at the top of X037.  Did the baseflows go higher
16  than that?
17      A.    Yeah.  As you can see the top of these, some
18  of the lines, yes, they go up higher; but you can see
19  they don't go any lower.  So I tried to create a graph
20  where I was capturing the low flows, but I wasn't
21  trying to capture flood events.
22      Q.    So this isn't representative of baseflow
23  years; this is representative of the flow during that
24  year, over the course of the year?
25      A.    Yes, and because I show all the months and
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 1  there are times --
 2                 COMMISSIONER ALLEN:  That's okay.  I
 3  just want to see what the colors are.
 4                 THE WITNESS:  And there are times during
 5  the year when, because of monsoonal events or summer --
 6  or I should say spring snowmelt, that it's not in
 7  baseflow conditions.
 8                 So I didn't do a great job of what the
 9  title of that was.  It really should be Historic Verde
10  River Flows Measured at the USGS Gage, and then
11  probably a note saying that I capped the discharge at
12  90, but some flows are higher than that.
13                 Baseflow being, I think Mr. Hjalmarson
14  calculated, on the order of maybe 60 cfs or so as his
15  baseflow at the Paulden gage.  So I'm trying to capture
16  that lower range of the hydrograph.
17  BY MR. SLADE:
18      Q.    Sure.  So if we look, actually, on the far
19  right side, and I'm over here in April, May, and June,
20  and the pink is 1915 and '16; is that right?
21      A.    That's correct.
22      Q.    Okay.  And that is somewhere between 75 and
23  80 cfs?
24      A.    Yes.
25      Q.    Okay.  Generally speaking?
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 1      A.    Yes.
 2      Q.    If we go down from the pink, that blue is the
 3  years '67 to '68; is that correct?
 4      A.    Yes.
 5      Q.    And that is somewhere between 70 and 75 cfs?
 6      A.    That's right.
 7      Q.    Okay.  So that's a year, if we're comparing
 8  '67, '68 to '15, '16, we would say that '67, '68 is
 9  about 10 cfs lower than the pink?
10      A.    Yeah, and the problem with looking at April,
11  May, and June is that the plants are starting to
12  transpire, and so you also have that effect to be
13  considering.  And so from a baseflow perspective,
14  probably when the trees aren't transpiring and folks
15  are not irrigating, in my mind it would make better
16  sense to perhaps look in the December, January type of
17  time frame.
18      Q.    Well, no matter the year, plants are
19  transpiring; is that right?
20      A.    I'm sorry, say that again.
21      Q.    No matter the year, '67, '68 or '15, '16,
22  plants are going to transpire in the spring; is that
23  right?
24      A.    That's right.
25      Q.    Okay.  So I didn't quite understand why we
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 1  can't look at that time period, if we can kind of throw
 2  out transpiration as something that occurs over the
 3  course of all years?
 4      A.    Yeah, and, again, I think that's the benefit
 5  of looking at the Owen-Joyce and Bell, where they
 6  didn't just look at '65 through '68.  They looked at, I
 7  think, a period up through the '70s, where any
 8  year-to-year variability in baseflow and runoff, even
 9  during the springtime, they were able to look at a
10  longer period of record and, again, come to their
11  conclusion that the baseflow in the earlier period, in
12  the 19-teens, was not substantially different, in their
13  opinion, than during the later period.
14      Q.    Okay.  But this is what you put together
15  regarding baseflow after you realized that the Hancock
16  report in 1914 did not consider any irrigation
17  depletions after 1914; is that correct?
18      A.    I'm sorry, could you say that again?  I need
19  to listen more closely.
20      Q.    The Hancock report in 1914 does not consider
21  depletions after 1914, because it was written in 1914?
22      A.    Okay.
23      Q.    Okay.  And your period was from 1913 to 1940;
24  is that correct?
25      A.    Yes.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3133


 1      Q.    And you put this together to try to make the
 2  argument that baseflow did not change all that much
 3  from 1914 to 1940; is that correct?
 4      A.    That's correct.
 5      Q.    Okay.  And what we've just seen, based on
 6  what I pointed out, is that in April, May, and June,
 7  according to this graph, there's a 10 cfs difference
 8  from 1915 to 1967?
 9      A.    For comparing those two years.
10            If you were to compare 1915 to 1967 through
11  '68, it would be more on the order of a 5 cfs
12  difference; the red line versus the light blue line.
13      Q.    Okay.  I'm sorry, I thought we did the light
14  blue and the red line before?
15      A.    I don't think we've done any line-to-line
16  comparisons yet.
17      Q.    Okay.  Light blue in the middle?
18      A.    Yeah.
19      Q.    And what's your estimate about that middle
20  range; what is that cfs?
21      A.    Looks like on the order of, I don't now,
22  70 maybe 2, maybe 73, if I was to average it.
23      Q.    Okay.  And your estimate of this range?
24      A.    Would be maybe on the order of 78.
25      Q.    Okay.  So --
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 1      A.    I think that's the 5 or 6 cfs I just said.
 2      Q.    So let me make sure the record reflects that.
 3  From '67, '68, comparing that to '15, '16, you said on
 4  the order of 5 cfs difference?
 5      A.    Yeah.
 6      Q.    And then if we go lower to '65, '66 and
 7  compare that to '15, '16, what's the average that you
 8  would call the black line, '65, '66?
 9      A.    I would say the black line is probably on the
10  order of maybe 68 or so.
11      Q.    Okay.  And, again, the pink line you said was
12  78; is that --
13      A.    Yeah, I think I said 78.
14      Q.    So that's a 10 cfs difference?
15      A.    Yes.
16      Q.    And that all happened after the 8 cfs that
17  was accounted in Mr. Hancock's report in 1914; is that
18  correct?
19      A.    What we don't know, unfortunately, Mr. Slade,
20  is that what happened after 1940 to 1960s, which was
21  outside the period that I looked at.
22      Q.    Sure.  But for your purposes we're looking at
23  1913 to 1940.
24      A.    Okay.
25      Q.    Okay.  And there is a 10 cfs or -- yeah,
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 1  10 cfs difference that happened after 1914, when the
 2  Hancock report was written?
 3      A.    Again, Mr. Slade, that 10 cfs that you're
 4  depicting is when you choose to compare one set of
 5  years to another set of years, and then there's -- when
 6  you do another comparison, it's 5.
 7            So for that comparison it's 10.  For the
 8  other comparison it's 5.
 9      Q.    Okay.  Either 5 or 10, depends which year?
10      A.    Okay.
11      Q.    Okay.  Where is that accounted for in your
12  report?
13      A.    Well, again, not knowing that the difference
14  may have been caused for the years that you want me to
15  compare after 1940, I had no reason to believe that
16  that difference was caused by something outside of the
17  period that I reconstructed.
18      Q.    The study you looked at is what you based
19  this on; is that correct?
20      A.    I didn't base this on anything.  I mean this
21  is data from the USGS.  I don't understand your
22  question.
23      Q.    Let me rephrase.
24      A.    Okay.
25      Q.    You told us that the study you looked at
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 1  compared the time period of '65 to '78.
 2      A.    Are we back to the Owen-Joyce study?
 3      Q.    That's right, we're back to the Owen-Joyce.
 4      A.    Okay.
 5      Q.    Compared the period from '65 to '78 to 1915
 6  to '21; is that correct?
 7      A.    If I can, I'll try to get the page number
 8  again.
 9            Page 36 compared June '15 to June '21
10  compared to April 1965 to September 1978.
11      Q.    Okay.  So we've got 1965 on here, actual USGS
12  gage data at Clarkdale?
13      A.    We have the beginning of the second period
14  that the USGS looked at, yes.
15      Q.    And it tells us that compared to 1915 there's
16  about a 10 cfs difference?
17      A.    If you were going to limit it to comparing
18  those direct years, that's what the data is saying.
19      Q.    Okay.  And I'll ask you again, because I'm
20  not sure I understood your response.
21      A.    Okay.
22      Q.    Where did you account for that in your
23  report?
24      A.    Again, I didn't account for something which I
25  feel could be explained by cultural impacts to the
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 1  river that occurred after the period that I analyzed.
 2  So I did not account for something that I didn't have
 3  evidence definitely occurred within my period of
 4  record.
 5      Q.    Okay.  But the study that you referenced
 6  which told you about baseflow used the period of '65 to
 7  '78, which is after the period of your study?
 8      A.    That's right.  And '65 to '78, they
 9  reactivated the gage in '65, so we're limited to the
10  data that we have.
11      Q.    So that's a study that is accounting for
12  things that happened outside of the period that you
13  looked at, but you relied upon that?
14      A.    It provided me further evidence that anything
15  that might have been happening in the headwaters area
16  after Hancock was in that area would not have caused a
17  substantial change in the flow of the river, baseflow
18  of the river, by making that comparison.
19      Q.    And is that study, as according to your
20  understanding of it -- and it's not in evidence, so I
21  don't think it's been reviewed.  I haven't reviewed it.
22  But according to your understanding of it, is that
23  study consistent with what we're seeing on this
24  hydrograph here with the 10 cfs difference?
25      A.    It is when you consider that they didn't just
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 1  look at, as I've presented, '65 to '68.  They looked at
 2  a longer period, April '65 to September 1978.  So they
 3  looked at a roughly 13-year period of more recent
 4  record, compared that to 1915 to 1921, of which I only
 5  have a couple of the earlier years here.
 6            So they looked at a longer period early on
 7  and a longer period more recently and drew their
 8  conclusion, again I'll read, the baseflow was virtually
 9  identical between those two periods.
10            And, again, this is a report that
11  Mr. Hjalmarson cited several times, the Owen-Joyce and
12  Bell report.  So it's a USGS document.  It is what it
13  is.  I'm not sure what more I can say.
14      Q.    That's fine.  And, again, I haven't read it;
15  but if it turns out that that document was only
16  addressing the Verde Valley and not the upper
17  watershed, could we rely on that document?
18      A.    Again, it's somewhat nonsensical to me, that
19  question, because the gage is reflective of what's
20  happening in everything above it.  I mean it's the
21  Clarkdale gage.  So any substantial effect to the
22  hydrograph would be reflected by things that are
23  happening upstream of it.
24            So when they say then "The lack of change
25  suggests that the ground-water system upstream from
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 1  Clarkdale," and that's the groundwater system that
 2  would include everything upstream of Clarkdale that
 3  might be affecting that gage, "still represents
 4  equilibrium conditions," it says what it says.  I'm not
 5  sure how else to interpret the clear language of what
 6  the USGS said.
 7      Q.    Do you know if Hayden visited the Big Chino
 8  or the Walnut Creek area?
 9      A.    If Hayden did.
10      Q.    Or Turney or Hancock.
11      A.    I believe that they were tasked with looking
12  at the watershed of the Verde River above, Hayden was,
13  above, at this time, I believe, Horseshoe, because
14  Horseshoe, as I understand, was completed in the mid
15  1940s.  Hayden's report was 1940.  So as I understand,
16  he was tasked with looking at that area in its
17  entirety.
18            And, actually, if you look at the first page
19  of -- I'm sorry, Page 3 of the Hayden report, you'll
20  see that there is a map, and he actually shows the
21  irrigated lands on Page 3.  And if you take a look at
22  that, you'll see Walnut Creek is included on that map.
23  In fact, he even plots what looks like it says
24  "Drainage Diversion Line Damsite" from Williamson
25  Valley.
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 1            And as I understand, he has a section in here
 2  about future development in the Big Chino.  So my
 3  impression is that he did get up into that neck of the
 4  woods.
 5      Q.    And Mr. Hjalmarson would disagree with you on
 6  that point?
 7      A.    I'm not surprised.
 8      Q.    Does SRP have a gage at Walnut Creek; do you
 9  know?
10      A.    Walnut Creek?  If they do, I'm not familiar
11  with it.
12      Q.    I'm going to jump around a little bit and
13  move off the Hayden report.
14      A.    Are we done with it?
15      Q.    For now, yes.
16      A.    Oh, for now.
17      Q.    Yes.
18            You mentioned yesterday that you can say for
19  sure that below the depths that you have put on your
20  reconstructed depth chart, downriver, just immediately
21  downriver from those would be shallower; is that
22  accurate?
23      A.    I apologize, Mr. Slade.  Let me get my report
24  out again.  So we're referring back now to --
25      Q.    We're talking about a conversation we had
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 1  yesterday.
 2      A.    Okay.
 3      Q.    And when I asked you what would be the depth
 4  downstream of the depth that you have reconstructed for
 5  the readings at the site where the USGS did their
 6  readings --
 7      A.    Okay.
 8      Q.    Okay.  You said the depth, I can say for
 9  certain, would be shallower; is that correct?
10      A.    I would say that the depths that I present as
11  reconstructed using the USGS rating curves, since those
12  rating curves were not established at a riffle, that
13  the depths that I reconstructed are at least as deep,
14  if not deeper, than what's at the riffle.
15      Q.    Okay.  And is it true that the -- so the site
16  where the current meter measurement is taken is upsite,
17  upriver from the control; is that an accurate
18  statement, and downriver from the gage height or the
19  gage?
20      A.    It would be located in the vicinity of the
21  gage.  It could be upstream of the gage.  It could be
22  downstream of the gage.
23      Q.    And it could be upstream of the gage?
24      A.    Not substantially up.  It's the same issue
25  with being downstream of the gage.  You don't want to
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 1  get very far away from the gage, with the concern that
 2  there might be an increase or decrease in flow adjacent
 3  to the gage.
 4      Q.    And so the current meter is measured at a
 5  place where there is adequate velocity?  I think you
 6  mentioned that yesterday.  Is that correct?
 7      A.    To get a current reading of accuracy, yes.
 8      Q.    Okay.  And velocity can be created by two
 9  types of controls, a channel control and a section
10  control; is that right?
11      A.    Can you say that again?
12      Q.    Are there two types of controls that would
13  increase velocity downstream of where the current meter
14  measurement is taken?
15      A.    Well, certainly at a section control you're
16  going to have a more limiting elevation of the channel,
17  where you likely will get riffles to form.
18            When you're at the higher flows and channel
19  controls kick in, then it's the overall dimensions of
20  the river valley or the floodplain that's controlling
21  the velocity and the distribution of flow.
22      Q.    Sure.
23      A.    But those are levels that are typically much
24  higher and much beyond what I would consider ordinary
25  and natural.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3143


 1      Q.    So channel controls are not generally used as
 2  a place to measure the current meter just upstream?
 3      A.    Oh, no, that's not what I said.  I said that
 4  most gages, not all, have two controls.  At lower flow
 5  the stage at the gage is affected, controlled, if you
 6  will, by the section control; but at higher flows the
 7  stage at the gage site is going to be affected by the
 8  channel control.
 9      Q.    And that's a place where the width is
10  potentially narrowed or widened a bit, depending on the
11  circumstance; but if we're talking about a control,
12  usually narrowed downstream?
13      A.    Yes.
14      Q.    Okay.
15      A.    That certainly is a -- yes.
16      Q.    And if you have the same amount of water
17  coming in the river and it's narrowed, what happens to
18  depth?
19      A.    The depths will increase.
20      Q.    Okay.
21      A.    Yeah.
22      Q.    So have you done any research to figure out
23  which gages here are affected by channel controls or
24  section controls?
25      A.    My understanding, in light of the pool and
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 1  riffle sequence out here, that all of these gages would
 2  have a section control, and at higher flows they will
 3  all have a channel control.
 4      Q.    Okay.  So at higher flows, if there's a
 5  channel control, depths may be greater than the depths
 6  you've put in your report?
 7      A.    Well, certainly under higher flows, we've now
 8  moved past what I was trying to evaluate, which was the
 9  median flow conditions or the 25th percentile.
10      Q.    So your contention is that a channel control
11  is only a factor at flows above median?
12      A.    No, I didn't say that.  I said that, again,
13  at lower flows section controls are governing.  One of
14  the benefits of using the direct streamflow
15  measurements is that you don't have to try to model or
16  simulate where the river transfers from section control
17  to channel control.  You let the measurements, if you
18  will, speak for themselves.  That is, they are
19  reflective of the depth of the river and the flow
20  conditions at various discharges.
21            And no river is unique.  No river is always
22  going to plot as a perfect line.  Things are very
23  dynamic.  So that's one of the benefits of rather than,
24  as Mr. Hjalmarson did, just take one cross-section in
25  time and simulate what the maximum depth is, when you
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 1  look at repeated measurements of discharge and depth
 2  and velocity, width over time, you're able to capture
 3  more of the ephemeral nature of the channel conditions
 4  over time.
 5            And if you were to extend a rating curve far
 6  enough, you might be able to see the jump, if you will,
 7  in the curve where the section control converts to a
 8  channel control.  And I didn't do that exercise.  My
 9  task more was looking, after reconstructing flows and
10  using actual measurements rather than simulated depths,
11  what types of on-the-ground measurements were the USGS
12  coming up with for the very depths that I'm
13  reconstructing.
14      Q.    Okay.  But they could have made a measurement
15  that was greater at a higher flow or potentially
16  greater at a lower flow if it was downstream in a
17  channel control area?
18      A.    Well, I don't know if I would characterize it
19  that way, Mr. Slade.  What I plotted in the rating
20  curves that I constructed was the data that the USGS
21  collected starting from the lowest flows all the way up
22  to 100 or 200 cfs beyond the highest flow that I
23  constructed.
24            So I wasn't selective in -- I looked at all
25  of the data that they -- all of the field measurements
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 1  that they made related to that gage.  So I wasn't using
 2  or not using any data.  I just used the data; I used
 3  all the measurements that they took, again, within a
 4  range of discharges that cover at least a couple
 5  100 cfs beyond the highest discharge that I was trying
 6  to reconstruct the depth for.
 7      Q.    So let me wrap up this by asking you, can you
 8  say with a hundred percent certainty that below the
 9  measurement of the gage site that you have put down in
10  your report, it would be shallower?
11      A.    A hundred percent certainty.
12            I'll say again, I say with -- a hundred
13  percent -- with very high certainty that the depths at
14  a riffle would be equal to or less than the depths that
15  I reconstructed.
16      Q.    Okay.
17      A.    So if you were to put --
18      Q.    I didn't ask you --
19                 MR. HOOD:  Let him finish.  Excuse me,
20  Mr. Chairman.  Could the witness be allowed to finish
21  his answers, please?
22  BY MR. SLADE:
23      Q.    Go ahead, Mr. Burtell.
24      A.    If you were to reconstruct the flows and pass
25  those flows over a riffle that was in the vicinity of
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 1  one of these gages, then it is my opinion that the
 2  reconstructed depths at that riffle would be equal to
 3  or less than what I put in my report.
 4      Q.    I didn't ask you about riffles, specifically,
 5  because that's a certain type of control.
 6            My question is, just downstream, if it's a
 7  channel control or a section control, can you also say
 8  with a hundred percent certainty that the depths would
 9  be less?
10      A.    I apologize, Mr. Slade, I don't understand.
11  I don't understand what you're asking.  So maybe I need
12  to listen again, and maybe if you can rephrase it.  I
13  just --
14      Q.    We'll come back to it.
15      A.    Okay.
16      Q.    So I want to continue on with your analysis.
17  And you reconstructed flow based on the Hayden report,
18  and we've talked about the upper watershed; and you've
19  also used the Hayden report for the areas below the
20  upper watershed, is that correct, to reconstruct flow?
21      A.    I guess I need to repeat myself.
22            I used the Hancock and the Hayden report to
23  get an indication of the typical surface water
24  diversions along the Verde River.
25      Q.    And my question is, I'm looking at your
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 1  Table 6, X009, Cultural Depletion of Verde River
 2  Streamflows, and just want to make sure.  We talked
 3  about Del Rio and Granite Creek, and are the rest of
 4  those diversion rates from Hayden and Hancock footnotes
 5  that you put at the base there?
 6      A.    Yeah, I'm not sure how more descriptive I
 7  could have been.
 8      Q.    That's fine.  We talked about earlier the
 9  study that you had not included as a footnote that you
10  looked at, so I just want to make sure that we have all
11  the information here.
12      A.    Okay.
13      Q.    And that's column two, and the way you got
14  from column two to column three is by using the Ross
15  report; is that correct?
16      A.    That's correct.
17      Q.    And we have heard a lot about the Ross
18  report.  I want to ask you about the conversation that
19  you had with Ross that you talked about in your direct
20  testimony.
21      A.    Yes.
22      Q.    Was that by phone or by e-mail?
23      A.    Both.
24      Q.    Have you submitted the conversation you had
25  by e-mail as evidence?
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 1      A.    We have those documents, and, Mr. Hood, if
 2  you want to present those, we can.
 3                 MR. HOOD:  If Mr. Slade would like a
 4  copy, I would be happy to give them to him.
 5                 MR. SLADE:  I would.
 6                 THE WITNESS:  Unfortunately, we don't
 7  have Mr. Hjalmarson's e-mail transmissions, but I kept
 8  a record of mine and have those for the benefit of the
 9  Commission.
10                 MR. HOOD:  Rich, do you need one?
11                 THE WITNESS:  I have one, thank you.
12                 Mr. Slade, if it would help, but
13  obviously you need to look at this yourself, the first
14  three pages were a futile attempt on my part to get to
15  Mr. Ross Mr. Hjalmarson's documents, which he didn't
16  have.
17                 He didn't have any of Mr. Hjalmarson's
18  documents and, thus, you'll see my attempts to send him
19  pages of Hjalmarson's report related to what I did and
20  then trying to send him the entire report, which is the
21  next couple of e-mails.  It's a very large document,
22  his addendum, second addendum, and so --
23  BY MR. SLADE:
24      Q.    Mr. Burtell --
25                 MR. HOOD:  I apologize, Mr. Chairman.
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 1  Mr. Slade is continually cutting off Mr. Burtell.  I
 2  think it's inappropriate.  I've tried to stay seated as
 3  much as I can.  Mr. Burtell needs to be allowed to
 4  finish his answers.
 5                 MR. SLADE:  I didn't --
 6                 MR. HOOD:  He asked about the e-mail
 7  chain.  He needs to be allowed to finish.
 8                 MR. SLADE:  Mr. Chairman, I hadn't even
 9  asked Mr. Burtell a question before he started talking.
10  If that's how we're going to proceed, it's going to be
11  a long time.
12                 MR. HOOD:  I disagree that he didn't ask
13  him a question.  He asked him about this e-mail chain.
14                 CHAIRMAN NOBLE:  Please proceed,
15  Mr. Slade.
16  BY MR. SLADE:
17      Q.    Did Mr. Hjalmarson use the Ross study at all?
18      A.    I don't believe he did, no.
19      Q.    So if Mr. Hjalmarson presented Mr. Ross with
20  his documents, there would be no evidence of Mr. Ross's
21  work in Mr. Hjalmarson's documents that he would
22  present?
23      A.    Could you state that again?  I didn't follow
24  you.
25      Q.    Another way of saying it is there's no reason
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 1  for Mr. Hjalmarson to present Mr. Ross with his own
 2  documents when he didn't use the Ross study.
 3      A.    Oh.  The reason I thought it was valuable to
 4  get Mr. Ross Mr. Hjalmarson's study was not all of what
 5  Mr. Hjalmarson did, but specifically the addendum that
 6  critiqued my use of Ross's work; that is,
 7  Mr. Hjalmarson's critique of the value of Ross's data
 8  Mr. Ross never saw.
 9      Q.    And if we go to Mr. Hjalmarson Exhibit X059,
10  second addendum, Page 95, we just encapsulate the
11  essence of what Mr. Hjalmarson said in his direct about
12  why he did not submit more e-mails, and I just wanted
13  to make sure that was clear to the Commission.
14            Mr. Hjalmarson's e-mail is as follows:  "Very
15  helpful.  Can I quote you on this?  Please respond."
16            And, Mr. Burtell, I'll give you a chance to
17  get there.  Page 95.
18      A.    Oh.  Thank you.
19      Q.    And Mr. Ross's response is, "As long as it is
20  clear that you are quoting me as a former NAU student
21  who wrote the thesis used, and not in my official
22  current capacity, then you may quote me as such:  Open
23  quote, I feel that the data gathered for four large
24  ditches from 2008 to 2010 are neither temporally or
25  spatially adequate to model historic flows for the
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 1  Verde River, end quote.
 2            Did I read that correctly?
 3      A.    You did.
 4      Q.    So from my understanding of that, Mr. Ross
 5  was very clear in what he wanted to be quoted about.
 6  Did you get that understanding?
 7      A.    That's what those words say.
 8      Q.    Okay.  So when Mr. Hjalmarson says he won't
 9  present other e-mails, could it be because Mr. Ross was
10  very clear about what he wanted to be quoted on?
11      A.    When I talked to Mr. Ross, I had found out,
12  according to him, that there were numerous e-mails that
13  Mr. Hjalmarson sent to him, and I didn't ask him what
14  those were.  But apparently Mr. Ross indicated that it
15  was a bit overwhelming the amount of e-mail traffic
16  that Mr. Hjalmarson was sending to him.
17            So when Mr. Hjalmarson was cross-examined and
18  was asked the nature of those e-mails and indicated he
19  would not present them, I'll leave it to the Commission
20  to wonder itself what, if anything, was in those
21  e-mails, many of which Mr. Ross said Mr. Hjalmarson was
22  sending to him, that may or may not be relevant to
23  this.
24            And one thing in particular, I think,
25  Mr. Slade, that is telling in Mr. Ross's quote is
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 1  "neither temporally or spatially adequate to model
 2  historic flows."
 3            When I talked to Mr. Ross, Mr. Ross indicated
 4  to me that he was under the impression that what I had
 5  done was or I was characterizing what I had done as a
 6  hydrologic model.  And I think I repeatedly said in my
 7  report that what I was trying to do is not develop a
 8  detailed hydrologic model, but it was an accounting
 9  procedure to try to determine an upper end, an upper
10  estimate of what the ordinary and natural flows were.
11            So when I talked to Mr. Ross, he appreciated
12  my side of the story, if you will, which, again, I
13  think those e-mails might be valuable to see; and that
14  is, exactly how did Mr. Hjalmarson characterize what I
15  did.
16            But I guess we won't know how he
17  characterized what I did.
18      Q.    We've got some differences in depth across
19  the board between depths that you've represented,
20  depths that Mr. Hjalmarson has represented, and depths
21  that we've heard from boaters that have come before the
22  Commission and Jon Fuller; is that correct?  Is that a
23  fair --
24      A.    Boy, the way you character -- I don't know
25  how -- you say differences in depths.  You've got to
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 1  be -- I can't answer that, Mr. Slade.  You have to be
 2  specific about who is saying a depth and where.  A
 3  general statement like that, I don't even know how to
 4  answer it.
 5      Q.    Sure.  It was meant to be general.  We don't
 6  all agree, potentially, on the depths, all the experts
 7  don't agree; is that a fair statement?
 8      A.    The depths of what?
 9      Q.    Mr. Hjalmarson does not agree with the depths
10  that you have presented?
11      A.    Mr. Hjalmarson focused on maximum depths.  I
12  focused on average depths.
13      Q.    And if we converted Mr. Hjalmarson's depths
14  to average depths, are they in agreement with your
15  average depths?
16      A.    I don't know, because I didn't do that, and I
17  don't think he did that.
18      Q.    And if there is disagreement between depths,
19  is there a case that you know that has relied solely on
20  depth?
21      A.    A case --
22      Q.    Have you read a case that has made a
23  determination of navigability solely on depth?
24      A.    Solely on depth.
25            No.  I would say, again, as I've testified
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 1  earlier, Mr. Slade, this is one of several factors that
 2  I think the Commission and prior courts should
 3  consider.  Is it the only one?  Certainly not.  An
 4  important one?  Yes, I believe, yes.
 5      Q.    Is another factor how a boat travels down the
 6  river today?
 7      A.    You have to be more specific when you say how
 8  a boat travels down the river.  What do you mean by
 9  that?
10      Q.    So if there's disagreement about depths, the
11  ultimate question is are the depths too shallow for
12  boating; is that a fair statement?
13            You've said that shallow depth is an
14  impediment to navigability.  So the question is, is the
15  depth too shallow for boating?
16      A.    I would say, based on my attempt to
17  reconstruct flows and reconstruct depths associated
18  with those flows, that there would be numerous areas at
19  the riffles and near the riffles where the depths would
20  be limiting and would cause an obstacle or an
21  obstruction for travel.
22      Q.    And you've never done anything to test that
23  theory out using a boat, watching someone go over a
24  riffle in a boat, or talking to anyone that has gone
25  over a riffle in a boat; is that correct?


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3156


 1      A.    What was probably most telling to me early on
 2  when I got involved in this case, Mr. Slade, is when I
 3  looked at the Utah decision, the Special Master listed
 4  a series of boats that he said were, quote, light draft
 5  boats that were being used at the time for commerce,
 6  and he listed those boats.  And it was quite a variety,
 7  and those boats commonly had drafts that were not
 8  3 feet, which is what everyone says is all I care
 9  about, but drafts that were less than that.
10            And yet what was very telling to me was, at
11  the end of the day he relied on not only those boats,
12  but the report by the War Commission, where they also
13  looked at commerce on the Green and the Colorado River
14  or the Grand River, and indicated for the purpose of
15  commerce 3 feet was a limiting depth needed for
16  commercial navigation on those rivers.
17            That, to me, in combination with the boats,
18  the light draft boats that he said were being in use at
19  the time, was, to me, telling and should then, then
20  provide a further guide -- not the only guide -- as to
21  why depth is important and that depths less than
22  2 feet, which is what we have in my reconstructions,
23  are relevant.
24            If you need, for light draft boats, in the
25  opinion of the War Commission and the Special Master,
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 1  light draft boats -- and Utah became a state I believe
 2  in the late 1890s.  If you need that much water for
 3  light draft boats used for commerce at that time, then
 4  I don't think that's something to ignore.
 5            I understand every river has to be taken by
 6  itself, but what it provides us is a guidepost to ask
 7  ourselves then what type of depths are needed for
 8  commercial navigation.
 9      Q.    When you were making a decision, were you
10  aware that the Supreme Court has stated that small
11  boats, and other courts like the Ninth Circuit have
12  stated that canoes, can be counted as evidence of
13  navigability?
14      A.    I'm certainly aware that cases among all of
15  the evidence that I think that these various courts
16  have looked at, that that is one thing to include; not
17  the only thing.  I think I'm at a loss of any river
18  case that I've read, but please correct me, where the
19  deciding factor was by itself the use of a canoe.
20      Q.    We'll be happy to put that in the brief, so
21  you can find that in there.
22            And would you agree that canoe use, if used
23  for fur trapping on a river repeatedly for commerce,
24  would that constitute evidence of use of the river as a
25  highway for commerce?
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 1      A.    You know, I don't think that your
 2  hypothetical, based on that alone, I would make that
 3  determination.  Whether or not the Commission will, I
 4  don't know; but I believe that if that was all you had,
 5  that that would not be enough.
 6      Q.    Is that different than what you've testified
 7  to before?
 8      A.    I don't -- I don't recall.
 9      Q.    Do you recall testifying on the Gila that
10  canoe use was, in fact, potentially a commercial
11  activity if done in a repeated fashion?
12      A.    As I said, again, Mr. Slade, it certainly is
13  one factor.  But I thought the question was by itself,
14  would that be enough to tip the scales, if you will, as
15  to whether a river as navigable; and I don't think I
16  said that in the Gila case.  But if I did, I certainly
17  would like to see that.
18      Q.    Okay, we'll pull it out.
19            And this is the Gila River transcript,
20  June 20th, 2014, Pages 1175 and 1176, and I'll let
21  you --
22            I can read it or you can.  If you want to
23  read the question and then your answer through to
24  Line 18.  The question starting on Line 12 of 1175, and
25  it's a little longer, but if we want to get his
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 1  complete answer and the question, then we'll read the
 2  whole thing.
 3            And, Debi, if you want to pull that up as
 4  well.
 5            So the question is on Line 12 of 1175.
 6      A.    Do you want me to read this, Mr. Slade?
 7      Q.    Yes, or I can read it.
 8      A.    Oh, no, that's fine.  I was just -- I was
 9  reading it, but not on behalf of the --
10      Q.    How about I read it, since it's up here.
11  Then you don't have to read it.
12      A.    Okay.
13      Q.    Okay.
14                The question is:  "And when you talked
15            about commercial, what did you mean by -- you
16            talked about sustained, and then commercial.
17            What do you mean by commercial use?  At
18            least, what's your understanding of how that
19            term is used by you in your report?"
20                And you say:  "Yeah, and that's a fair
21            question.  Certainly trade, and I know there
22            was some discussion this morning about -- or
23            this week about is it trade or travel, and
24            trade and travel.  I will maybe go on what
25            PPL Montana said, and I think in there it's
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 1            trade and travel in that case.  I think when
 2            it comes to commercial, and I certainly
 3            understand the arguments that attorneys have
 4            had over this issue about does it have to be
 5            profitable or not.  I think it comes down to
 6            if it's not for profit or somebody benefiting
 7            from the practice, then it has to be part of
 8            their livelihood, perhaps.  And, again, I'll
 9            try my best to distinguish it from a, let's
10            say, personal recreation.  Maybe it's almost
11            easier for me to say what it's not.
12            Sometimes it's easier to do that.  I would
13            say that a personal use of a recreational
14            craft in my mind would not be what I consider
15            commercial.  And obviously your expert and I
16            differ perhaps on that.  So it wouldn't
17            include a personal recreational craft.  But
18            conversely, it's certainly, if you've got a
19            trapper who's got a canoe loaded up with
20            pelts and it's being used, and not just one
21            isolated event, but is being used
22            consistently, and there's a record of it.  It
23            has become a highway -- when I hear the
24            phrase highway for commerce, I kind of get
25            the impression that this is something that is
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 1            a reliable, recognizable use."
 2            And do you still agree with that statement?
 3      A.    Then can you restate then?  I think it was a
 4  hypothetical that you were asking me regarding canoe
 5  use.
 6      Q.    Sure.  If you have canoes that are reliably
 7  and consistently used, traveling down the Verde for the
 8  purpose --
 9      A.    Use -- oh, I'm sorry.  I'll let you finish.
10      Q.    -- for the purpose of trapping, canoes or a
11  small boat for the purpose of trapping, are they using
12  the river as a highway for commerce?
13      A.    In that circumstance, that would support a
14  determination.  However, I would again say that there
15  are other factors that should be considered.  But under
16  your hypothetical, that would be something that the
17  Commission should look at.
18      Q.    Okay.  That's all I have on that.  Thank you.
19      A.    Okay.
20      Q.    I want to turn back to your report, and we
21  are moving along.  I am on Page 20 in your report.
22  Actually, let's go to Page 21.  Excuse me.  And I'm at
23  Paragraph 92.  And in 92 you compare the depths from
24  the State of Washington's navigability potential study
25  to the depths of the Verde River; is that correct?
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 1      A.    Yes.
 2      Q.    And you're aware that the State Land
 3  Department did a study for ANSAC of a similar nature
 4  where they had criteria for small watercourses in
 5  Arizona?
 6      A.    I am familiar with your small watercourse
 7  criteria document, yeah.
 8      Q.    And that study was particular to Arizona and
 9  not another state, like Washington?
10      A.    Yes.
11      Q.    Nonetheless, you've looked at Washington; and
12  have you had the chance to read the entire study?
13      A.    What study are we referring to?
14      Q.    The Washington study on navigability
15  potential.
16      A.    I have read sections of it and scanned it
17  all.  I focused, obviously, on an early table on
18  Page 2, where they present those criteria.
19      Q.    Okay.  And do you remember, when you looked
20  at that study, if they are using median or mean flows
21  when they're calculating their depths?
22      A.    I believe they're using mean flows, average
23  flows.
24      Q.    And what flows do you use when you calculate
25  your depths?
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 1      A.    I look at medians.
 2      Q.    So you're comparing the median flow, which is
 3  going to be less than the mean flow on the Verde River?
 4      A.    Yes.
 5      Q.    And you've made the comparison in 92, but did
 6  you mention at all that Washington is using mean and
 7  you are using median?
 8      A.    In terms of the flows?
 9      Q.    Yes.
10      A.    No.
11      Q.    If you used mean flows on the Verde, would
12  your depths be greater than the median flows that you
13  used?
14      A.    It would be realistic to consider that the
15  mean flows would be greater than the median flows,
16  sure.
17      Q.    And did you mention that at all in
18  Paragraph 92?
19      A.    I think I just answered that, your question
20  before.  No, I didn't make that distinction.
21      Q.    So you're comparing apples to oranges, not
22  apples to apples?
23      A.    Again, I think what they're saying here is
24  that whether it's the mean depth or the median depth,
25  when you're getting a depth, an average depth, in the
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 1  river that's less than 2 feet, that there are obviously
 2  some impediments to navigation; probably not.
 3      Q.    But are they saying median or are they saying
 4  mean?
 5      A.    Well, what I'm saying is that using average
 6  flows, they are saying when the mean depth of the
 7  stream is less than 2 feet, it's probably not
 8  navigable.
 9      Q.    Okay.  And you've done the median, which is a
10  smaller flow on a relative basis, and you've compared
11  those depths to the Washington mean depths, which are
12  more flow?
13      A.    But as you recall, Mr. Slade, I also did the
14  25th percentile flows.
15      Q.    Okay.  So let's look at your 25th percentile
16  flows, because in 92 you make the statement "The Verde
17  River is also nonnavigable in its ordinary and natural
18  condition using these criteria," and my understanding
19  is Washington said if it's less than 2 feet, it's
20  probably not navigable.  So you've used that criteria?
21      A.    Yes.
22      Q.    Okay.  And none of your median 50 percent
23  flow reconstructed depths came above 2 feet, according
24  to you; is that correct?
25      A.    Yes.
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 1      Q.    And when we look at the 25 percent -- let's
 2  put that up, Table 5. -- would you say that the
 3  25 percent is more similar to a mean?
 4      A.    Yes.
 5      Q.    Okay.  Do any of those depths go between or
 6  above or equal to 2 feet?
 7      A.    At the East Verde River I have 2.2 feet.
 8      Q.    And, therefore, Washington, if your
 9  25 percent is comparable to a mean, Washington would
10  consider at least two segments here in the 2 foot to
11  3 and a half foot range, and what they say is 2 foot to
12  3 and a half feet may be navigable depending on the
13  balance of factors; is that correct?
14      A.    That's what it says, sure.
15      Q.    And that's different than what you've listed
16  as the Verde River is also nonnavigable using the
17  Washington criteria?
18      A.    To me, the Washington criteria are consistent
19  with the other factors that I looked at to indicate
20  that, again, not looking at any individual factor by
21  itself, but using a balance of factors -- I'll use the
22  words that the State of Washington did. -- that these
23  depths and the other factors in their totality, if you
24  will, would lead one to that conclusion.
25      Q.    But Washington, in their study, they didn't
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 1  look at a whole bunch of other factors.  They said
 2  depth is what we think is a good factor, and we think
 3  if it's between 2 and 3 and a half feet, then it may be
 4  navigable.
 5      A.    And, again, I guess I would emphasize to the
 6  Commission the "may be navigable."
 7      Q.    Sure.
 8      A.    So it may be or it may not be, and, again,
 9  depending on the balance of factors.
10      Q.    Sure.  But it certainly is not nonnavigable,
11  depending on the balance of factors?
12      A.    Oh, no, that's not what it says at all.  It
13  doesn't say it's not nonnavigable.
14      Q.    Let me rephrase.
15            It comes in between the 2 to 3 and a half
16  feet, at least two segments, according to you, not the
17  less than 2 feet, which is what you put in your report?
18      A.    Again, Mr. Slade, as I understand, if it's
19  less than 2, for a threshold or a screening criteria,
20  the State of Washington says probably not navigable.
21  So a greater certainty that it's not navigable.  And
22  then when it's between 2 and 3.5, the probability that
23  it is navigable goes up.  But it's not until you get
24  over 3.5 that Washington -- the probability swings over
25  to the probably navigable.
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 1            So I don't think, again, this by itself is
 2  determinative of whether a stream is or isn't.
 3      Q.    Sure.
 4      A.    But I certainly think it helps support the
 5  various factors that I looked at.
 6      Q.    But when you listed this study, you listed it
 7  by itself and you said according to these criteria, the
 8  depth criteria, the Verde is nonnavigable.
 9            And the problem with that was you were using
10  a different flow than the Washington study.  And when
11  we use a flow that's potentially more comparable to the
12  Washington study, then the Verde River may be navigable
13  depending on a balance of factors?
14      A.    And it may not be navigable.
15                 CHAIRMAN NOBLE:  Mr. Slade, was that a
16  question?
17                 MR. SLADE:  Yes.
18                 CHAIRMAN NOBLE:  Okay.  Would you
19  rephrase it?
20                 THE WITNESS:  Okay.
21  BY MR. SLADE:
22      Q.    Is what I'm saying correct; and that is, you
23  used this study as a specific study related to depth,
24  and you found that the Verde was nonnavigable,
25  according to this study, but you didn't use the right
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 1  flow that is used in the State of Washington study?
 2      A.    As I indicated, I don't state here that I'm
 3  just using the median flow, and I looked at both the
 4  median and the 25th percentile.  I don't see
 5  anywhere -- do I state in Paragraph -- I don't believe
 6  I state in Paragraph 92 that I'm looking at the median.
 7      Q.    But you do state "The Verde River is also
 8  nonnavigable in its ordinary and natural condition
 9  using these criteria."
10            The criteria for nonnavigability is less than
11  2 feet.  If we use your median flow reconstruction, all
12  of those are less than 2 feet.  That's where you came
13  up with nonnavigable.
14            If we use a more comparable flow, which is
15  what we pointed out is the 25 percent, two of the
16  segments, according to you, move into the 2 to 3 and a
17  half feet, may be navigable depending on a balance of
18  factors.  But that's not represented in your
19  Paragraph 92, is it?
20      A.    Again, it would --
21      Q.    That's a yes or no question.
22                 MR. HOOD:  No, it's not.
23                 CHAIRMAN NOBLE:  Excuse me.
24                 MR. HOOD:  Mr. Chairman, that was a --
25                 CHAIRMAN NOBLE:  Please sit down.
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 1                 MR. HOOD:  -- five-minute diatribe.  He
 2  needs to be able to answer.
 3  BY MR. SLADE:
 4      Q.    Yes or no?
 5      A.    Could you restate the question, please,
 6  Mr. Slade?
 7      Q.    Is the fact that the Verde is navigable,
 8  potentially, may be navigable, according to the
 9  Washington criteria, if you use a similar flow rate
10  that Washington used, is that represented in your
11  Paragraph 92?
12      A.    Because the 2 to 3.5 feet -- and I'll read it
13  again -- says "may be navigable depending on the
14  balance of factors," that 2 to 3.5 feet suggests that
15  the State is telling the user of their threshold to not
16  just look at depth by itself; that you want to look at
17  the balance of factors.
18            So I am now taking that criteria and trying
19  to apply it, and by applying it, I'm being told by the
20  State of Washington to look at the balance of factors.
21  So I am now following their instruction to not just
22  look at depth, but to look at other factors.  And I
23  looked at other factors.
24            And so at the instruction of the State, I
25  looked at the depth.  The depth fell within that range.
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 1  I followed their instruction to look at the other
 2  factors.  I looked at those other factors, which we've
 3  spent a lot of time talking about, and came to the
 4  conclusion that when you're asked to look at the
 5  balance of other factors, you come to the conclusion
 6  that it's not navigable.
 7      Q.    If you look at just the factor of depth,
 8  which the study ended up only adopting as the factor
 9  that they would propose the State use, according to the
10  factor of depth, which was the primary part of that
11  study, does the Verde River come in in the may be
12  navigable aspect of their determination?
13                 CHAIRMAN NOBLE:  Mr. Slade, I guess I'm
14  not understanding.  Are you suggesting that the
15  Washington decision says that we should rely solely on
16  depth of water in making a determination of
17  navigability?  Is that what you're asking him?
18                 MR. SLADE:  I'm suggesting that the
19  criteria that they proposed was a depth criteria with a
20  balance of other factors.
21                 CHAIRMAN NOBLE:  Are you suggesting that
22  they propose that we use only a depth criteria?
23                 MR. SLADE:  I'm not suggesting that.
24  What I'm suggesting is when Mr. Burtell listed the
25  criteria, he was looking at that study as a depth
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 1  study, because that's what it was.  It didn't have a
 2  balance of other factors.  It did not have historical
 3  works.
 4                 CHAIRMAN NOBLE:  I'm up here, Mr. Slade.
 5                 MR. SLADE:  Excuse me, Mr. Chairman.
 6                 And he's now saying that he included,
 7  beyond depth, these balance of other factors.  But if
 8  we look at what that study was about, which was depth,
 9  Mr. Burtell has misrepresented where the Verde River
10  comes in in that study.
11                 CHAIRMAN NOBLE:  Do you have any other
12  questions about the Washington decision?
13                 MR. SLADE:  I don't.
14                 CHAIRMAN NOBLE:  We're moving on.
15                 Would now be a good time to take a
16  break?
17                 MR. BREEDLOVE:  I have an announcement
18  about the fire drill.  This is off the record.
19                 (A recess was taken from 3:36 p.m. to
20  3:56 p.m.)
21                 CHAIRMAN NOBLE:  We're back on.
22  Proceed, Mr. Slade.
23  BY MR. SLADE:
24      Q.    I've only got one question left and that
25  question is, Mr. Burtell, can you rank the segments as
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 1  ASLD has segmented them; or, rather, I guess as you've
 2  segmented them, can you rank those?  And I understand
 3  you've determined that all segments are nonnavigable;
 4  is that correct?
 5      A.    That is my determination.
 6      Q.    Would you be able to rank those in order of
 7  which segment is the least nonnavigable going down to
 8  which segment is the most nonnavigable?
 9            There's no easy way to say double negatives.
10      A.    Yeah, it's a double negative.
11      Q.    But if you want to write it down, it's the
12  least nonnavigable.
13      A.    Okay.
14      Q.    So that would be the most navigable.
15      A.    Even though I'm saying that all of the
16  segments are nonnavigable.
17      Q.    That's right.
18            I'm wondering, in your opinion, which segment
19  that you have found is nonnavigable is the least
20  nonnavigable, and then order down to the most
21  nonnavigable, which, to the contrary, would be the
22  least navigable.
23      A.    So the most nonnavigable in a crazy
24  hypothetical would be, just so that we're ranking these
25  similar, most nonnavigable, let's say, might be a
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 1  stream with no water in it at all.  I mean that is the
 2  most nonnavigable, would be a stream with no water.
 3      Q.    Okay.  Are you starting from the bottom or
 4  the top of the ranking?
 5      A.    I was told that I'm supposed to look at the
 6  least nonnavigable to the most nonnavigable.
 7      Q.    Okay.
 8      A.    And I just wanted, for super-extreme sides of
 9  things, most nonnavigable -- I'm not saying this is the
10  case. -- would, let's say, be a dry stream; and least
11  nonnavigable would be a stream that if you added one
12  more drop of water, you tip the scales and now it's
13  navigable.  Is that a fair -- I just want to make sure
14  that we're saying the same thing.
15      Q.    That's right.  Yes, that's correct.
16      A.    Okay.
17      Q.    And now we want to apply that to the Verde
18  River.
19      A.    Yes, okay.  I just wanted to make sure that
20  I'm answering your question as best I can.
21            And to answer your question, I can look at --
22  I can refer to my segmentation, which was the State
23  Land Department's original segmentation?
24      Q.    Yes.
25      A.    Okay.
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 1      Q.    Or if you want to refer to the State Land
 2  Department current segmentation, that's fine too.
 3  Let's just be clear about which it is.
 4      A.    Sure.  If I can, I would prefer to use the
 5  State Land Department's original segmentation.
 6      Q.    Okay.
 7      A.    I always get barked at when I ask more
 8  questions of anybody.  Can there be ties?
 9      Q.    No.
10      A.    No ties.  Okay.
11            If the Commission and Mr. Slade would mind,
12  can I take a minute to look at the segments?
13                 CHAIRMAN NOBLE:  Since this is the last
14  question, we certainly want you to take your time.
15                 THE WITNESS:  Okay.
16                 CHAIRMAN NOBLE:  And thank you, Eddie.
17                 THE WITNESS:  I will say for the record
18  this is not easy, but I'm trying, particularly because
19  I can't have ties, but that's the rules of this game,
20  so okay.
21                 Just about done.  I appreciate people's
22  patience.
23                 Okay, Mr. Slade, I am done.
24  BY MR. SLADE:
25      Q.    Okay.  What do you have.
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 1      A.    Well, I have to preface by saying it's kind
 2  of like the question if you have two children and
 3  you're in an accident and which one are you going to
 4  let die.
 5      Q.    I'm sorry that it was like that.
 6      A.    Again, using this criteria of most
 7  nonnavigable taken to its absurd extreme that there's
 8  no water in the stream at all, to the least
 9  nonnavigable, where just one more drop would tip the
10  scales to it becoming navigable, I would say the most
11  nonnavigable, and then I'll work my way through, would
12  be Segment 1, followed by Segment 3, followed by
13  Segment 2, followed by Segment 5, with the least
14  nonnavigable Segment 4.
15                 CHAIRMAN NOBLE:  And so the headline is
16  Burtell says Segment 4 is almost navigable.
17                 THE WITNESS:  Which the way the
18  question's posed to me, I'm sure it will end up in a
19  State Land Department brief like that.  But I would
20  like to say on the record that I feel very strongly
21  that any and all of these segments are not navigable
22  based on my analysis.
23                 MR. SLADE:  Thank you Mr. Burtell.
24  Thank you, Mr. Commissioner or Mr. Chairman and the
25  Commission.  Appreciate your time.
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 1                 CHAIRMAN NOBLE:  Thank you, Mr. Slade.
 2  We appreciate what you've done.
 3                 Is there anyone else who wishes to
 4  question Mr. Burtell?
 5                 Mr. Helm, we welcome you back.
 6                 MR. HELM:  It's always a pleasure.
 7                 CHAIRMAN NOBLE:  And following Mr. Helm,
 8  is there someone else we can look forward to
 9  questioning Mr. Burtell?
10                 MS. MONTGOMERY:  I may have just a few
11  questions, but I would like to go after Mr. Helm.
12                 CHAIRMAN NOBLE:  Okay.
13                 MR. HELM:  I know she would, but in the
14  order of things and the way we've been doing it, you
15  get to go before me.
16                 MS. MONTGOMERY:  Well, the problem with
17  that is that they're points of clarification,
18  Mr. Chairman, and so I would very much like to go after
19  Mr. Helm.
20                 MR. HELM:  She's going to clarify me;
21  that seems cute.
22                 MS. MONTGOMERY:  I might have to,
23  actually.
24                 MR. HELM:  I don't necessarily accept
25  that she can read my mind.
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 1                 CHAIRMAN NOBLE:  Would it be okay if we
 2  asked you to go now?
 3                 MR. HELM:  It would be okay if you
 4  asked.
 5                 CHAIRMAN NOBLE:  We do.
 6                 MS. MONTGOMERY:  I doubt I would have to
 7  clarify anything you would do, Mr. Helm.
 8                 MR. HELM:  I bet you will.
 9                 CHAIRMAN NOBLE:  Now, do you have
10  additional questions?
11                 MR. HOOD:  As of right now, it would be
12  only a couple, so very brief.
13                 CHAIRMAN NOBLE:  And then following
14  Mr. Burtell, what is the next step in this hearing?
15                 MS. HERNBRODE:  Mr. Fuller.
16                 DIRECTOR MEHNERT:  Rebuttal case.
17                 CHAIRMAN NOBLE:  And as to rebuttal from
18  the State Land Department, is there anything else that
19  we could be looking for by way of witnesses other than
20  Mr. Fuller, which I believe is all you're expecting to
21  do, Joy?
22                 MS. HERNBRODE:  That's all I'm expecting
23  to do.
24                 CHAIRMAN NOBLE:  Mr. Helm.
25                 MR. HELM:  Yes, sir.
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 1                 CHAIRMAN NOBLE:  I am very worried.
 2                 MR. HELM:  I'm terrified.  I've got to
 3  run this thing.
 4                 CHAIRMAN NOBLE:  I am very worried for
 5  you.  Is someone going to sit next to him and hold his
 6  hand or something?  What happened to the yellow pad?
 7                 MR. HELM:  Oh, no, don't panic.  We have
 8  that.
 9                 CHAIRMAN NOBLE:  Oh, okay.  Oh, I just
10  couldn't see.  Okay, we're back in business.
11                 MR. HELM:  And we have the book.  I'm
12  going to start with the book.  I just wanted to get the
13  one thing in here first, because the book is the stuff
14  I actually did before I got here.
15
16                     CROSS-EXAMINATION
17  BY MR. HELM:
18      Q.    Mr. Burtell, John Helm for Maricopa County
19  and Maricopa County Flood Control District.
20      A.    Good afternoon, Mr. Helm.
21      Q.    How are you?  Pleasure to see you again.
22            And let's start off, briefly, have you
23  reviewed your CV that you've got here, your CV, and is
24  it up-to-date and accurate?
25      A.    There are a few projects, Mr. Helm, that I've


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3179


 1  worked on since September --
 2                 CHAIRMAN NOBLE:  Mr. Burtell, you're a
 3  little soft.
 4                 THE WITNESS:  There are a few projects
 5  that I would add to it, but other than that, it is
 6  pretty up-to-date.
 7  BY MR. HELM:
 8      Q.    Okay.  Add away.
 9      A.    In addition to continuing to work on the
10  projects that are listed there, the two new projects
11  that I would add would be an evaluation of a spring
12  study in Oak Creek Canyon that I did recently and,
13  also, another project related to water rights in the
14  Agua Fria area.
15      Q.    And when did you do those studies?
16      A.    Both studies have been between when I did
17  this in September 2014 to now.  Both were earlier this
18  calendar year.
19      Q.    Okay.  Did they result in any published
20  papers?
21      A.    They were -- one is attorney-client
22  privileged, and the other was not a report, but working
23  with a counsel, who's actually in another state.
24      Q.    I am somewhat overwhelmed by the breadth of
25  expertise that you express in these hearings.  I mean
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 1  if I understand it, from what I've heard here, you
 2  claim to at least be an expert in some parts of the
 3  history of Arizona or the history of watercourses or
 4  what have you; fair enough?
 5      A.    Oh, I don't think I've ever said, Mr. Helm,
 6  that I'm a historical expert.  I'm not a historian.
 7      Q.    Then I misheard you in your earlier testimony
 8  here, because I recall hearing something about I'm a
 9  self-taught historian, and I get that from having to
10  write history about various things when I do reports.
11      A.    Mr. Helm, you must be confusing me with
12  somebody else.  I don't think I've ever -- and, please,
13  we can go back to the transcript.  I don't think I've
14  ever called myself a self-taught historian.
15      Q.    Well, my recollection is you did.  I do have
16  a note on it.  But I'll just wait and leave that until
17  it's time to write something up.
18      A.    Sure.
19      Q.    And you will agree now that you don't claim
20  to have any particular expertise in history or the
21  analysis that historians do when they're looking at
22  something to try and render an opinion on; is that
23  fair?
24      A.    What is fair, Mr. Helm, is, as Mr. Fuller and
25  other hydrologists that have testified in these
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 1  proceedings, I have used historical accounts to help
 2  further my analysis of the task at hand.
 3      Q.    But they're historical accounts written by
 4  somebody else?
 5      A.    Sometimes reading a newspaper article that is
 6  of a historical nature.
 7      Q.    We'll go a lot faster if you'll answer my
 8  question.
 9            My question was they were written by somebody
10  else, true or false?
11      A.    What was written by somebody else?
12      Q.    The accounts, the historical accounts you're
13  referring to.
14      A.    Yes.
15      Q.    Good enough.  See how fast that goes when
16  you --
17      A.    But, Mr. Helm, I'm going to ask you questions
18  if I don't understand what you're asking.
19      Q.    That's perfectly acceptable, and I'll try and
20  explain it to you.
21      A.    That's great.
22      Q.    Okay.  Then let me just straighten some other
23  things along in this breadth of things.
24            You have stated that one of the big obstacles
25  to being able to boat on the Verde River are beavers.
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 1  So my question to you in that respect is are you a
 2  zoologist?
 3      A.    I am not a zoologist.
 4      Q.    Are you an expert in beavers of any form?
 5      A.    I am not an expert in beavers in any form.
 6      Q.    Are you an expert in wildlife?
 7      A.    I'm not a biologist.
 8      Q.    Okay.  So your observations regarding beavers
 9  then, again, are either from you reading some book that
10  you're relying on or it's just your opinion as John Q.
11  Citizen, not an expert?
12      A.    I would not characterize it that way.
13      Q.    How would you character it?
14      A.    I would characterize it similar to
15  Mr. Fuller, who I don't believe is a biologist, who
16  also talks about historic boats.  Is he a historian?  I
17  don't believe so.  And yet his PowerPoints include
18  discussions of historic boats.
19      Q.    Okay.  Let's talk just a minute about this.
20            Did you have any other experts that worked
21  for you or worked on your studies?
22      A.    No.
23      Q.    So you didn't have any wildlife people who
24  worked on your studies to give you opinions on beavers,
25  right?
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 1      A.    That's correct.
 2      Q.    You didn't have any historians who worked on
 3  your studies to give you opinions on history?
 4      A.    I had the benefit of reading other
 5  historians' reports.
 6      Q.    Nobody that worked under you?
 7      A.    No.
 8      Q.    Okay.  You're aware that Mr. Fuller is the
 9  chief witness for the State here, right?
10      A.    Yes, he is.
11      Q.    You're aware that a number of other experts
12  participated in drafting the State's positions; fair
13  enough?
14      A.    I disagree with that.
15      Q.    How about Mr. Pearthree?  He didn't work for
16  the State?
17      A.    He did work for the State.
18      Q.    Okay.  So he's another expert, right?
19      A.    That's correct.
20      Q.    Okay.  So how do you disagree with
21  Mr. Pearthree working for the State?
22      A.    No, that's not what I disagree with.
23      Q.    What do you disagree with?
24      A.    Well, Mr. Fuller had in his PowerPoint
25  presentation additional documents that he said that he
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 1  was presenting above and beyond his report; but he
 2  didn't provide us the ability of knowing whether that
 3  was based on a historian doing that analysis.  We don't
 4  know where that additional information came.  So you
 5  just asked me --
 6      Q.    You, as the we, are represented here -- or
 7  you were employed by an attorney to come here and
 8  speak, right?
 9      A.    That's correct.
10      Q.    And that attorney has had the privilege to
11  cross-examine Mr. Fuller, hasn't he?
12      A.    Yes.
13      Q.    Did you point out to that attorney that
14  Mr. Fuller hadn't told you who did a topic?
15      A.    We certainly discussed, when we received his
16  PowerPoint before his presentation, that it was unclear
17  to us where certain pieces of information were coming
18  from.
19      Q.    And at least as we stand here today, the
20  attorney that represents your client had an opportunity
21  to ask Mr. Fuller where that information came from if
22  he wanted to know it, didn't he?
23      A.    And I believe he did.
24      Q.    Okay.  Well, then so what's our problem here?
25  You know where the information came and you know that
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 1  there were a number of other sources who worked for the
 2  State of Arizona in preparing those reports; fair?
 3      A.    Again, I don't know if we know where some of
 4  those sources of information came.
 5      Q.    Well, you could have had the attorney ask,
 6  and you would have known if he had; fair enough?
 7      A.    Is -- fair enough.
 8      Q.    You have said any number of times that you
 9  don't know where something's coming from.  I understand
10  that.
11      A.    Sure.
12      Q.    And my problem with that is if you didn't
13  know and it was something you needed to know, you had a
14  methodology to find out about it right here; fair
15  enough?
16      A.    Fair enough.
17      Q.    Okay.  Okay, so now I think we've eliminated
18  historian and wildlife biologist or beaver expert; fair
19  enough?
20      A.    Those are all characterizations that you said
21  that I may or may not be.
22      Q.    Well, I understand that.  I just want to make
23  sure that you will admit that you're not an expert in
24  beaver habitat, in how beavers build their habitat on a
25  stream, how beavers lived, whether a beaver dam can
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 1  really clog up a big river or not?
 2      A.    I am not a biologist.
 3      Q.    Okay.  And you're not an expert on habitat?
 4      A.    I'm not an expert on habitat.
 5      Q.    Okay.  Good enough.
 6            And, in fact, have you ever personally gone
 7  onto the Verde River and found a beaver hutch?
 8      A.    I have not.
 9      Q.    Okay.  So you've never physically witnessed
10  the way beavers might clog up the Verde River?
11      A.    I have seen pictures.
12      Q.    Okay.  You've never personally seen one?
13      A.    Personally, no.  Pictures, yes.
14      Q.    I understand.  When were the pictures taken?
15      A.    I have a document that was prepared and
16  entered into evidence.  Mr. Hjalmarson, I believe,
17  spent a great deal of time discussing this.
18            It's Freeport 40, Mr. Hood.
19                 MR. HOOD:  Freeport 40, for the record,
20  is a tab behind X054.
21                 THE WITNESS:  If you give me a second,
22  Mr. Helm.
23  BY MR. HELM:
24      Q.    Sure.
25      A.    I will -- I'm assuming you're continuing to
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 1  cross-examine me tomorrow.
 2      Q.    That's a fair assumption.
 3      A.    I will get the page where there was a
 4  photograph taken and included in this report, which was
 5  included in this USDA report, where there was a beaver
 6  dam along the river.  I thought I had it flagged, and I
 7  apologize, and I see that I don't, so...
 8      Q.    Okay.  And what report is that in?
 9      A.    Again, Freeport 40.
10      Q.    I get that.  What's the name of it I mean?
11      A.    "Synthesis of Upper Verde River Research and
12  Monitoring."
13      Q.    By whom?
14      A.    USDA.
15      Q.    Written when?
16      A.    December 2012.
17            Excuse me.  Let me write down that as a
18  homework assignment.
19      Q.    Now, when you make comments about, and we'll
20  stick with beavers for a second here, in your report
21  and how they clog up the river so people can't travel
22  down it, do you have those comments specifically
23  referenced to the document, the historical document,
24  that you read that indicated that?
25      A.    Yes.  In my -- I'm sorry, Mr. Helm.  My mind
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 1  was wandering.  I apologize.
 2            In my Table -- I should have this down better
 3  by now.  In my Table 3 of my report, I list the
 4  following pieces of information:  The date, the
 5  description of the account of a beaver dam, the source,
 6  that is, who said or who made the account.  Sometimes
 7  it's the same person, sometimes it's not, as the
 8  reference.  And then I have a reference column and then
 9  some comments that I added regarding the source.
10            I think your question was do I provide a
11  clear indication of where I found the information.
12      Q.    In other words, just as a general statement,
13  somewhere in there you say that beaver dams clogged the
14  upper Verde and, therefore, made it impassable and not
15  boatable, or something to that effect.
16      A.    You are, I believe, mischaracterizing what I
17  said.
18      Q.    Okay.  Did you not say that beaver dams were
19  an obstacle to navigation in the upper Verde?
20      A.    If you would like, I could turn to the
21  paragraph where I provide conclusory remarks regarding
22  beaver dams, if that would be of help.
23      Q.    Fire away.
24      A.    Paragraph 57.
25                 CHAIRMAN NOBLE:  Page?
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 1                 THE WITNESS:  Oh, excuse me, Page 13,
 2  Paragraph 57.
 3                 Should I read it, Mr. --
 4  BY MR. HELM:
 5      Q.    Oh, absolutely, because it will take me a
 6  long time to get to it, the way I run these things.
 7      A.    Sure.
 8            "Given the occurrence of beaver dams along
 9  the Verde River both historically and recently and how
10  quickly beavers can repair their dams following floods,
11  such conditions would have posed an ongoing impediment
12  to boat travel prior to stream development.  The
13  occurrence of these dams may also explain, at least in
14  part, the lagoons noted by early travelers and settlers
15  in the region.  Removal of beaver from the river
16  through trapping would eventually have caused the pools
17  formed behind their dams to drain and locally lowered
18  stream levels."
19      Q.    Okay.  I didn't hear one reference to any
20  citation in there.  Do you have a footnote and you just
21  didn't mention it as you were going through it?
22      A.    That was Paragraph 57 that proceeded
23  Paragraphs 55 and 56.  55 was the Table 3 that we just
24  went through that had, for every one of the accounts by
25  segment, where I got the information.  Paragraph 56,
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 1  which came before what I just read, is an occurrence of
 2  recent beaver dams, and I provide two sources of
 3  information there, Mr. Helm; a quote from a journalist
 4  who lives in the Camp Verde area, Steve Ayers, and his
 5  citation is provided there and a full reference in my
 6  references as to the occurrence of active beaver dams
 7  in Segment 1; and then I also include additional
 8  information regarding the professor, one Walt Anderson,
 9  and what he saw regarding a beaver survey he completed,
10  and that's in Appendix E of my report.
11            So I believe I've tried to do a pretty fair
12  job in the two paragraphs immediately preceding what I
13  read.  That is -- maybe that's the question.  I don't
14  know what your question is, but the basis of my
15  Paragraph 57 is Paragraphs 55 and 56.
16      Q.    My question is simply this:  You've obviously
17  read several things in here, and I don't know which
18  item that you have listed in your Table 3 applies to
19  which statement in Paragraph 57, which is the paragraph
20  that you're referring to me as your principal paragraph
21  on beavers.
22            So either what you're telling me is, Helm, go
23  read all of this and somewhere in there you'll find
24  this, or you could give me a reference to which one of
25  the ten or so references you have in here that applies
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 1  to Page 57.
 2      A.    Mr. Helm, in this situation I did not look at
 3  any single account in Table 3 as the basis of
 4  Paragraph 57.
 5      Q.    Okay.  So that's your synthesis of what you
 6  think these ten historical documents say; is that
 7  right?
 8      A.    If that's a question --
 9      Q.    Yes.
10      A.    -- should I respond?
11            Paragraph 57 is my conclusion based on
12  Paragraph 55, which is a listing of historic accounts,
13  and Paragraph 56, which is more recent accounts of
14  beavers.
15      Q.    And that's your conclusion as a
16  hydrologist/geologist?
17      A.    Yes.
18      Q.    Not as a historian?
19      A.    No.
20      Q.    Not as a zoologist or somebody who works with
21  beavers?
22      A.    And I'm not sure, Mr. Helm, a zoologist is
23  going to tell you whether or not a beaver dam is going
24  to be an impediment to a boat.
25      Q.    Okay.  We've heard some testimony here that
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 1  it's not, haven't we?
 2      A.    By hydrologists, who are not -- I mean by
 3  hydrologists that are not biologists.  So I guess it's
 4  left to the Commission where you've got a bunch of
 5  hydrologists making comments about beavers and none of
 6  us are biologists.
 7      Q.    But some of them are boaters, aren't they?
 8      A.    Not historic boaters.  They're current
 9  recreational boaters.
10      Q.    Okay.  Would you consider -- and, I'm sorry,
11  I've forgotten the fellow's name that was here just
12  before you and testified.
13      A.    Mr. Dimock.
14      Q.    Yes.  You don't consider the fact that he's
15  gone through these things with a reconstructed boat?
16      A.    But he's never gone on the Verde River with a
17  reconstructed boat.  He went on the Verde River with
18  kayaks and canoes.
19      Q.    Okay.  So at any rate, it's your synthesis,
20  as a person who has no actual experience dealing with
21  beavers; is that fair?
22      A.    No actual experience with beavers.
23            I am not a biologist.  I have seen beaver
24  dams.  I have seen beaver.  I'm not sure how else to
25  respond.
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 1      Q.    On the Verde River?  Unless I specify
 2  something else, when I make these questions to you,
 3  I'll be asking you in the context of the Verde River,
 4  all right?
 5      A.    Okay.
 6      Q.    Do you understand that when we start out?
 7      A.    That would help.
 8      Q.    Okay.  So you haven't seen a beaver house on
 9  the Verde River?
10      A.    I've seen a photograph of a beaver, as
11  indicated in this USDA document that I have as homework
12  tonight.
13      Q.    At least you're going to attempt to show us
14  one?
15      A.    A photograph of one.
16      Q.    Yes.
17      A.    Yes.
18      Q.    But in real life, you haven't been out there
19  and saw a beaver swimming in the Verde, have you?
20      A.    I will let you and the Commission look at the
21  photograph and see if it's of value.
22      Q.    Okay.  And does that photograph show the
23  beaver and a beaver dam?
24      A.    As I recall, it is a beaver dam and impounded
25  water upstream of it.
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 1      Q.    Do you recall what segment it's in?
 2      A.    Segment 1.
 3            And, Mr. Helm, if I could interrupt, if it
 4  helps you, since you seem to be confused as to how I
 5  wrote Paragraph 57, to be clear, I'm only talking about
 6  the occurrence of beaver that I found historical
 7  evidence in in Segments 1, 2 and 5, and my Table 3 has
 8  headers that says Segment 1, Segment 2, and Segment 5.
 9  So if it would help alleviate this confusion that I
10  seem to have caused you, I did not find evidence of
11  beavers in Segments 3 or 4.
12      Q.    So can we say for at least Segment 3 or 4
13  beavers are not an impediment to navigation?
14      A.    I did not find evidence of beaver dams in
15  that area.  Maybe such evidence exists and I didn't
16  find it.
17      Q.    From what you found, would you say that
18  beavers are not an impediment to navigation in
19  Segments 3 and 4?
20      A.    Based on the evidence I looked at, yes.
21      Q.    Is there anywhere in your report where you
22  specifically state that, other than by the very fact
23  that Segment 3 and 4 are not mentioned in your table?
24      A.    I guess we need to go back and talk about
25  what I wrote again.
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 1      Q.    Oh, we're going to talk a lot about what you
 2  wrote, so don't get depressed now or you'll really be
 3  depressed by the time I get done.
 4      A.    I wouldn't get depressed, Mr. Helm.
 5            Again, Paragraph 55 refers to Table 3.  I say
 6  on that paragraph that, at the end of that first
 7  sentence, "beaver dams were common along Segments 1, 2
 8  and 5."  I don't know quite how more clear I could have
 9  said that.
10      Q.    You didn't say that they weren't common or
11  that they did not exist on 3 and 4, did you?
12      A.    I did not.
13            In Paragraph 56, I then proceed to say
14  "Beaver dams are still frequent along Segment 1 today."
15  And, no, but perhaps it would triple the length of my
16  document if, every time I say something that is, I have
17  to then proceed to say everything that it's not.
18      Q.    Sure.  How do you know --
19      A.    Which becomes a bit ludicrous.
20      Q.    How do you know they're still frequent on 1?
21      A.    Because -- I'm assuming you have read my
22  report closely, and if you would like, we can spend the
23  time going through.  As I think I previously indicated,
24  a reporter, Steve Ayers, wrote an article about a
25  professor who did a survey of beaver in Segment 1; and,
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 1  in addition to that, I include pages from Professor
 2  Anderson's survey in Attachment E.  I'm not sure what
 3  more I can say to be responsive to your question.
 4      Q.    Okay.  I just asked you how you did it, and
 5  you've responded.  We'll do a lot of that, okay.
 6      A.    I'm looking forward to it, Mr. Helm.
 7      Q.    Trust me, I went through every section, and
 8  I've got little questions, if I can operate this thing,
 9  on almost every section of your report, but I want
10  to --
11      A.    I would expect nothing less from you,
12  Mr. Helm.
13      Q.    Thank you.
14            Now, you do claim to be an expert in
15  hydrology?
16      A.    I am trained as a hydrologist.
17      Q.    Are you an expert?  Yes or no?
18      A.    I am being -- I'm serving in this capacity as
19  an expert hydrologist.
20      Q.    Do you claim to be an expert geologist also?
21      A.    I am a registered geologist.
22      Q.    Do you claim to be an expert geologist?
23      A.    In this situation my geologic background
24  really wasn't being called into play, but I do consider
25  myself to be an expert in the field of geology.
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 1      Q.    Thank you.  A simple yes would have worked,
 2  right?
 3      A.    But, again, your questions sometimes lead me
 4  to wonder.  I don't always understand what you're
 5  asking.
 6      Q.    And it's perfectly fair to tell me, if you
 7  don't understand, please rephrase it or I don't
 8  understand what you're saying.  But I thought, you
 9  know, are you an expert in geology was a pretty
10  straightforward, not misleading question, and I'm sorry
11  you didn't get it.
12      A.    Fair enough.  Fair enough.
13      Q.    So what professional licenses do you hold?
14      A.    I'm a registered geologist.
15      Q.    State of Arizona?
16      A.    State of Arizona.
17      Q.    Anywhere else?
18      A.    No.
19      Q.    You're not a P.E.?
20      A.    I'm not a registered engineer, no.
21      Q.    Do you claim to have any particular expertise
22  in the field of law?
23      A.    Oh, certainly not, Mr. Helm.
24      Q.    You're not a lawyer, obviously, right?
25      A.    Never would proclaim to be one.
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 1      Q.    Surprisingly, lawyers I think will admit that
 2  there are some people who can be an expert in areas of
 3  the law who aren't lawyers, all right, and I just want
 4  to establish that you don't claim to be one of those
 5  folks either?
 6      A.    I'm not one of those people.
 7      Q.    Okay.  Do you claim to be an expert in
 8  determining whether a stream or river is navigable for
 9  title purposes under the standards set forth by the
10  federal judiciary?
11      A.    I believe in this proceedings I would say
12  yes.
13      Q.    Okay.  Tell me each case you have read
14  authored by one of the courts in the federal judiciary
15  that give you this expertise.
16      A.    As I indicate in the beginning of my report,
17  Mr. Helm, for the purpose of preparing my declaration,
18  I focused on two court cases.  I focused on -- and I
19  state this in Paragraph 5.  I read PPL Montana and
20  State v. Arizona.  Those are the two cases that I
21  studied and used, and I think I state that as clearly
22  as I thought I could in Paragraph 5.
23      Q.    And having studied those two cases, you now
24  claim to be an expert on how the federal judiciary goes
25  about determining navigability?
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 1      A.    Based on those cases, I believe I was given
 2  criteria in those cases that were useful for me in
 3  preparing my declaration.
 4      Q.    Do you think that those two cases set out all
 5  of the criteria the federal judiciary uses?
 6      A.    That's not the task that was given to me.
 7      Q.    What task was given to you?
 8      A.    Can I read Paragraph 5?  Would that help to
 9  answer?
10      Q.    I don't have any idea whether -- I just want
11  you to answer my question.  What task was given to you?
12      A.    Paragraph 5 is a response to your question.
13      Q.    Very good.
14      A.    "In evaluating the navigability of the Verde
15  River, I am mindful that ANSAC intends to receive,
16  review, and consider evidence on two issues:  The
17  navigability or nonnavigability of the Verde River in
18  its ordinary and natural condition, quote/unquote,
19  prior to the State of Arizona's admission to the United
20  States on February 14th, 1912, consistent with the
21  Arizona Court of Appeals decision in State v. Arizona
22  Navigable Stream Adjudication Commission," and then the
23  citation, which I won't bore us all with; "and (b)
24  segmentation of the Verde River consistent with the
25  United States Supreme Court's decision in PPL Montana."
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 1      Q.    Okay, you studied those two cases.  And for
 2  purposes of your testimony here, based on those two
 3  cases, you claim to be an expert in federal judicial
 4  determinations of navigability for title purposes in
 5  the United States?
 6      A.    I claim to be an expert in providing
 7  information that would be relevant to these two tasks
 8  before me.  So perhaps I should restate, and when you
 9  say federal judiciary, perhaps I need to ask you what
10  exact -- are you asking me if I'm an expert on all
11  navigability case law?  I would say no.  But I'm not
12  sure what you're asking me.
13      Q.    Well, you know, you are claiming to be an
14  expert in the law that governs, for title purposes,
15  navigability.
16      A.    Mr. Helm, no disrespect.  I just said that I
17  am an expert, in my opinion, on providing the
18  Commission the information necessary related to those
19  two court cases.
20      Q.    And if those two court cases are not all the
21  information that the Commission needs to make its
22  determination, then your report is simply restricted to
23  those two cases, and we should not pay any attention to
24  it for any of the criteria set out in any other case?
25      A.    Mr. Helm, I will leave that for you to brief
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 1  and for the Commission to take the benefit or the lack
 2  thereof of the information that's in my report.
 3      Q.    You didn't write your report for any
 4  compliance with anything but those two cases; is that
 5  fair?
 6      A.    I believe that's what I just said.
 7      Q.    I just want to make sure I understand.
 8            Within that context, tell me what the
 9  standard for a navigability determination is as set out
10  in those two cases.
11      A.    There are a series of factors.
12      Q.    All right.  I asked you to tell me what they
13  were.  Would you tell me?
14      A.    Okay.  One is a temporal factor, if you will,
15  and that is on or before statehood.  Also is temporal,
16  if you will, in that streamflow conditions should be
17  looked at in their ordinary and natural condition.
18            Another factor to consider is the boats that
19  are being used, if they are used, should be
20  meaningfully similar to the boats that were available
21  for commerce at the time of statehood.
22            Another factor that comes to mind is that one
23  is to look at both the actual occurrence of the river
24  in its use as a highway for commerce or, lacking that,
25  its susceptibility for commerce.  So both actual use,
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 1  which I believe the court has indicated is most
 2  persuasive, versus, lacking that, its susceptibility.
 3            So I'm trying to -- I apologize, Mr. Helm.
 4  Try to put yourself in my shoes.  I'm trying to
 5  consider all of the factors.
 6            Also, the person using the river, again, is
 7  using it as a highway for commerce.
 8      Q.    Okay.  So with regard to that last item --
 9      A.    Oh, and, I'm sorry, one more --
10      Q.    Sure.
11      A.    -- to complete, is a spatial factor, and that
12  is we are to look at that segment of the river that is
13  relevant for the proceedings; thus, the segmentation
14  factor.  So I believe I've got them all.
15      Q.    Is commerce a requirement?
16      A.    The river is to be looked at, I believe,
17  based on The Daniel Ball test, as a highway for
18  commerce.
19      Q.    If we have massive number of boats using a
20  river, but none of it's for commerce, would that
21  eliminate the use of that river for a navigability
22  determination, to not consider those boats?
23      A.    I would need to know a lot more about all
24  these massive boats of which you're referring.
25            So you're posing a hypothetical to me.
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 1      Q.    Absolutely.  I'm trying to find out what your
 2  standard is to make a determination of navigability for
 3  title purposes.  And you've told me that commerce, in
 4  some form or other, is a requirement.  Have I got that
 5  right?
 6      A.    That's correct.
 7      Q.    And so now I want to know what constitutes
 8  commerce in your mind.  Maybe that's an easier way of
 9  putting it.
10      A.    Use for trade and travel.  And I know that
11  you disagree, I believe, with at least what's stated in
12  PPL Montana where it's trade and travel.  Use of the
13  river for trade and travel related to someone's
14  livelihood.
15            I certainly am cognizant of the fact that
16  someone using a river for personal business might also
17  constitute commerce, but it would still be for their
18  livelihood.  As I view it, Mr. Helm, and I'm sure you
19  disagree vehemently, someone on a hunting trip, I don't
20  consider that necessarily is for their livelihood.  So
21  a hunting trip would be outside the realm of what I
22  would consider the use of the river for commerce.
23      Q.    It has to be something more than somebody
24  getting in a boat at Point A and going to Point B,
25  traveling down the river?
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 1      A.    I'm not sure if there was a question there,
 2  but I'll again say the use of the river as a highway
 3  for commerce means that the person using it is using it
 4  for their livelihood.  And, again, that is one of many
 5  factors that would be considered.
 6      Q.    So the travel on the river must be related to
 7  the person's livelihood who's doing the traveling?
 8      A.    I believe that's -- yes, that would be an
 9  important factor for a Commission to consider.  Not by
10  itself, but a factor.
11      Q.    And that's a factor that you considered in
12  making your determination?
13      A.    And I'll let you and the Commission decide
14  whether I made the right call or not.
15      Q.    I understand that.  But you do admit to
16  having used that specific factor in making your
17  determination?
18      A.    I think I just said that, yes.
19      Q.    I didn't think you did, but that might be
20  just my hearing.  I'm getting old.
21            All right.  Now, you mentioned, also, that
22  you need to make a determination based on the ordinary
23  and natural condition of the stream, right, or the
24  river?
25      A.    Yes.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3205


 1      Q.    Okay.  So the first thing I need you to do
 2  for me is to define what you understand the term
 3  ordinary means.
 4      A.    Ordinary would be -- and I will use the words
 5  of State v. Arizona, and they are actually --
 6      Q.    Let me stop you just for one second.
 7  Ordinary as you applied it in making your determination
 8  in this matter.
 9      A.    Yes.
10      Q.    Fair enough.
11      A.    That's what I was -- that's where I was
12  heading.
13      Q.    Just wanted to make sure.
14      A.    If you look at Footnote (a), I prepared my
15  report with that definition of ordinary and natural.  I
16  can read it or you can refer to it, whatever you would
17  prefer.
18      Q.    Takes me a while to get back up to the top of
19  your report.  I'm trying to do it.  So maybe why don't
20  you read it to me.
21      A.    Sure, sure.
22            "The Arizona Court of Appeals characterized
23  ordinary flow conditions as, quote, usual, absent major
24  flooding or drought, and natural flow conditions as
25  without manmade dams, canals or other diversions."
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 1      Q.    Okay.  Did they indicate that they must be
 2  considered as separate elements?
 3      A.    I believe in this decision it's an and, but
 4  you're probably going to tell me it's an or.
 5            I do know that PPL Montana is and; and I
 6  believe the governing legislation, the ARS, it says
 7  and.
 8      Q.    Okay.  And it says and in here.  But in
 9  reading this, is there any doubt in your mind that the
10  court in Winkleman required the Commission to make a
11  separate determination for ordinary and a separate
12  determination for natural, and they could not equate
13  one to the other?
14      A.    Mr. Helm, I'm not a lawyer, so I'm not even
15  going to try to guess what the Winkleman court was
16  suggesting or anything else.
17      Q.    Good enough.  Then this will be fairly simple
18  for me.
19      A.    Sure.
20      Q.    You did not make a separate determination of
21  what the Verde River would look like as ordinary as
22  defined by the Winkleman court; fair enough?
23      A.    I characterized it based on the Court of
24  Appeals' definitions that I read.
25      Q.    You did not make a separate determination for
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 1  ordinary?
 2      A.    I considered both ordinary conditions and
 3  natural conditions.
 4      Q.    Together?
 5      A.    Together, yes.
 6      Q.    I can't find a place in your report where you
 7  go, heading, "Ordinary Condition of the Verde River,"
 8  and then you write that up as that is defined by
 9  Winkleman; fair enough?
10      A.    Okay.
11      Q.    Okay?
12            I also can't find the same deal for natural,
13  right?  You didn't do a section where you describe what
14  the natural conditions of the Verde River?
15      A.    I would disagree with you there.
16      Q.    Okay.  Where do we define or find the section
17  where you did the natural conditions as opposed to
18  natural and ordinary?
19      A.    In one of my tables, at least with regard to
20  the flow reconstruction, I did both.
21      Q.    Together?
22      A.    Together.
23      Q.    Right.  I'm looking for separate.  If you
24  didn't do --
25      A.    Looking for separate.


Coash & Coash, Inc.







VERDE RIVER     VOLUME 14     04/01/2015 Page 3208


 1      Q.    -- them separate, I don't want to know about
 2  it.
 3      A.    With regard to separate, the analysis that I
 4  made of irrigation diversions, that would be an attempt
 5  to assess the ordinary conditions of the river, and
 6  that was done and tabulated by itself, and one could
 7  look at that by itself.
 8      Q.    Do you tell us anywhere in your report that
 9  that's what that is?
10      A.    I think the table is explanatory, and the
11  text that goes with it; that it's an attempt to
12  tabulate the occurrence of historic agriculture for the
13  purposes of determining if that has an effect on the
14  navigability of the river.
15      Q.    Which table is that?
16      A.    That is Table 2.
17            Since one of the factors, as we've just
18  discussed, is ordinary, and that is without manmade
19  diversions, Table 2 is titled "Historic Irrigation
20  Along and Near the Verde River above Fort McDowell."
21  So I list the irrigated acres there, and so if you're
22  looking for a case where I have information that I'm
23  presenting that independently provides an assessment of
24  one of the two, ordinary or natural, this would be an
25  example of that.
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 1      Q.    Okay.  And where in Table 2 do you tell us
 2  that is this an assessment of the ordinary condition of
 3  the stream?
 4      A.    Give me a second.
 5            In Paragraph 29 I summarize the findings from
 6  Table 2, and I say towards the end of that paragraph,
 7  and this is on Page 6 --
 8      Q.    Okay.  If I go back up there from Table 2 to
 9  Page 6, it will be another 10 minutes, so tell me what
10  it says.
11      A.    Sure, sure.  I would like to help.
12            "As discussed further in Section VII, it is
13  unlikely that even this level of stream depletion would
14  have substantially changed the depth of the stream and
15  impacted its susceptibility to navigation."
16      Q.    Okay.  So that doesn't say anything about or
17  use the word ordinary, does it?
18      A.    The susceptibility to navigation should be
19  considered under ordinary and natural conditions.
20      Q.    Do you say that anywhere in your report; that
21  when you're talking about the susceptibility, it means
22  susceptibility under ordinary conditions?
23      A.    Again, Mr. Helm, going back to the task that
24  was before me, my task was to review the conditions of
25  the Verde River consistent with those two court cases.
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 1  And the one court case, again, talked about
 2  characterizing the ordinary flow conditions and the
 3  natural flow conditions.
 4            So I believe the task that the Commission
 5  gave me and gave all of us here, including counsel, was
 6  to look at the evidence, receive, review and consider
 7  evidence on those two issues, and that first issue is
 8  ordinary and natural.  And I will leave it to you as to
 9  whether I did that fairly or not.
10      Q.    All right.  Well, let me just ask you a
11  question or two about Table 2 that you're telling me is
12  the ordinary reconstruction, and you have it assessed
13  by year; is that fair?
14      A.    This is a table that is attempting to look at
15  what type of irrigation was occurring and associated
16  streamflow depletions.
17      Q.    I get that.  But you say it reflects the
18  ordinary condition?
19      A.    It is useful in determining what the ordinary
20  flow condition is.  It's a table that's trying to
21  figure out how much streamflow depletion is associated
22  with so many irrigated acres, so...
23      Q.    Okay.  And during the years that you have set
24  out there, did any floods take place?
25      A.    Did any floods take place.
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 1            I would believe that there would have been
 2  floods, sure.
 3      Q.    Okay.  And is there anywhere in Table 2 where
 4  you show me where you eliminated the impact of the
 5  flood in your calculations regarding surface water
 6  diversions?
 7      A.    Again, these were diversions related to
 8  irrigation.  This wasn't an attempt to try to evaluate
 9  flood conditions.  I do that elsewhere in my report.
10      Q.    Okay, well, they don't stop irrigating just
11  because there's high flow going down the river, do
12  they?
13      A.    Well, if it was associated with a rain event,
14  they might cut back on their irrigation at the time.
15  If it was a monsoonal storm and they just got a bunch
16  of rain dumped on their field, perhaps they wouldn't
17  irrigate as much.  I certainly didn't evaluate that.
18      Q.    All right.  So this table doesn't make any
19  distinguishing assessment of drought or flood as it
20  would impact irrigation; is that fair?
21      A.    This table does not.  Elsewhere I do.
22      Q.    Now, as part of the natural part of
23  evaluating a river, floods and droughts are part of it,
24  right?
25      A.    Sure.  That's correct, yeah.
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 1      Q.    And in order to be ordinary, you've got to
 2  take floods and drought out, right?
 3      A.    Yes, that's correct.  Sure.
 4      Q.    And this table doesn't take the impact of
 5  floods and drought out of your assessment?
 6      A.    Again, this table, you wanted an example
 7  where I just looked at one or the other.  So this was a
 8  table that addressed one of the two, which is the
 9  natural side.
10      Q.    It includes the other side.  Oh, no, this
11  table -- maybe I misunderstood you.  I thought you were
12  telling me this table addresses the ordinary side?
13      A.    No, natural, because it's related to
14  irrigation.  So we're looking at something -- I mean
15  natural meaning absent the effects of man or his
16  diversions.
17      Q.    Right.
18      A.    So if I did, I misspoke.
19      Q.    I'm sorry.  I understood it to be just the
20  opposite.  One of us goofed up.
21      A.    Yeah, and I apologize.  It's probably me.
22            But, again, historic irrigation is definitely
23  under the header of a cultural depletion, which, based
24  on that definition, and I'll just read it again for --
25      Q.    You don't need to read it again.
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 1            The thing that's clear now, and just let me
 2  reverse the question --
 3      A.    Okay.  Yeah, sure.
 4      Q.    -- is that this Table 2 includes the impacts
 5  of flood and drought?
 6      A.    This table was not intended to look at the
 7  conditions of floods and droughts.  So I would
 8  disagree, because it simply has nothing to do with
 9  floods and droughts.
10            It was an attempt to try to capture potential
11  nonnatural flow conditions; that is, natural flow
12  conditions are defined without manmade dams, canals or
13  other diversions.  This is a table of historic
14  irrigated acres and associated diversions.  So this was
15  an attempt to try to characterize the degree of manmade
16  diversions, which is one of the two things you asked me
17  to look at.
18      Q.    Sure.  And let me flip it a little because we
19  talk about floods a lot.
20      A.    Sure.
21      Q.    But the other hooker in that is drought,
22  isn't it?
23      A.    And as I think I indicated, I separately
24  addressed drought elsewhere, floods and drought.
25      Q.    But would they irrigate more in a drought?
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 1      A.    Would they irrigate more in a drought.
 2            That would be reasonable to conclude.
 3      Q.    And you don't have any assessment of whether
 4  there was a drought that occurred between 1864 and
 5  1883, correct?
 6      A.    What this is, Mr. Helm, is an estimate of
 7  diversions for irrigation based on irrigated acres.
 8  So, yes, there could be times when these diversions
 9  could be quite a bit less, actually, if it was a wet
10  year.  You might recall, what I used was what I
11  considered to be more typical diversions.  So, again,
12  there could be some very wet years where they would be
13  diverting less and maybe some very dry years where they
14  would be diverting more, but I tried to avoid those
15  extremes and was trying to capture something more
16  typical.
17      Q.    How did you do that?
18      A.    The sources that I got this from, Hayden
19  provided me the acreage, but the diversions came from,
20  and I indicate there, both Hancock and Hayden.
21            And when you go to the Hancock and Hayden
22  report, they had maximum diversions of these ditches,
23  and I believe they used the word ordinary or typical
24  diversions in the ditches.  So I tried to focus in on
25  the ordinary diversions, again, thinking that that was
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 1  the task before me.
 2      Q.    Okay.  So if it's the ordinary diversions,
 3  that would not be a natural condition, would it?
 4  Wouldn't that be an ordinary condition?
 5      A.    Any diversions are -- any diversions are a
 6  nonnatural condition.
 7      Q.    I don't understand.
 8            In the context of ordinary and natural, what
 9  you're saying is any diversion is a nonnatural
10  diversion?
11      A.    Again, I apologize, Mr. Helm.  Maybe I'm
12  getting tired.  But Arizona Court of Appeals defined
13  natural flow conditions as without manmade dams, canals
14  or other diversions.
15      Q.    Right.
16      A.    So I'm saying that diversions are evidence of
17  nonnatural -- or conditions that would result in
18  nonnatural flow.
19            I apologize.  I don't know how else to say
20  it.
21      Q.    I'm lost.  I mean if these are natural, they
22  didn't have anything to divert them with, right?
23      A.    I don't think diversions by their nature are
24  natural.
25      Q.    Oh, no, I -- well, sure they are.  If you
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 1  build a structure out at the river to shove the water
 2  off onto your land, that's not a natural condition, is
 3  it?
 4      A.    No.
 5      Q.    Okay.
 6      A.    Okay.  All right, I apologize.  I must -- we
 7  must -- I must be misunderstanding.
 8      Q.    Both of us are very confused, I can see that
 9  much.
10      A.    And I'm surprised, because I don't know how
11  clearer the title of my table could be, "Historic
12  Irrigation Along and Near the River Above Fort
13  McDowell."
14      Q.    And that irrigation comes from a diversion;
15  fair?
16      A.    Yes.
17      Q.    Wouldn't have it without it?
18      A.    Yes.
19      Q.    Okay.  So these are not natural diversions?
20      A.    I think any diversion --
21      Q.    Is not natural?
22      A.    -- is not natural.
23      Q.    Right.  Just bear with me.  I'm trying to get
24  it figured out.
25            So this does not represent the ordinary
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 1  condition prior to man coming along and changing the
 2  situation?
 3      A.    Right, Mr. Helm.  I indicated that I used
 4  this data to help evaluate what the conditions were in
 5  their natural state, and --
 6      Q.    How do you do that?  Explain how you take
 7  conditions that are not natural --
 8      A.    Sure.
 9      Q.    -- and evaluate conditions natural.
10      A.    Sure.
11            What I did, Mr. Helm, is when you look at the
12  estimated streamflow depletion associated with that,
13  which is the fourth column, that's an attempt, in my
14  opinion, to come up with a high estimate of the effect
15  or the impact of irrigating those lands, as to water
16  that would have been taken away from the river.
17            So let's just use, as an example, 1872.  I'm
18  saying based on the irrigated acreage that we have, how
19  much water could have been diverted out of the river.
20  If you count for some of that water coming back, I'm
21  suggesting that the water was taking a hit of almost
22  40 cubic feet per second.
23      Q.    Okay.  So it took 68 out and it put 39 back,
24  is that what I get?
25      A.    No, it's not putting 39 -- well, 39, in my
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 1  opinion, would -- in my way of trying to overestimate
 2  the potential impacts from diversion, that 39 would
 3  have to be put back in the river to try to reconstruct
 4  the flows as if the diversion did not happen.
 5      Q.    That's what I just said, I thought.
 6            Why, when you're figuring out the amount of
 7  water being diverted, don't you just use that number to
 8  calculate the diversion, instead of adding back this
 9  return flow?
10            In other words, if I know all the -- the
11  amount of water that's being diverted, I add it up, I
12  get the amount of water going down the river, don't I?
13      A.    Mr. Helm, again, maybe I misspoke and, again,
14  I apologize if I'm getting tired.  But this 39 is the
15  amount that I'm saying I'm estimating as an upper limit
16  of what was depleted from the stream that would need to
17  be added back to the stream to reconstruct its flow.
18            And I think I -- estimated streamflow
19  depletion below irrigated areas.  So using my 1872 as
20  an example, the 39 cfs I am saying is otherwise not
21  going to get back to the river.  So if we want to try
22  to look at the river in its natural condition, assuming
23  that such a diversion did not occur, you would put that
24  39 cubic feet per second back into the river.
25      Q.    Why isn't it a sum of all of the numbers in
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 1  your Estimated Surface Water Diversion For Irrigation,
 2  Table 3?
 3      A.    I'm sorry, Table 3 is the beaver dams.
 4      Q.    No, I mean in Table 2, Line 3, whatever you
 5  want to call it.
 6      A.    I'm sorry, could you state the question,
 7  please?
 8      Q.    Sure.  Why isn't the amount of water just the
 9  sum of all the water that they diverted?  Why do I have
10  to add it back?  Aren't you overstating it?
11      A.    Oh.  Well, as I think -- and I believe you
12  were here, Mr. Helm.  The amount of water that's being
13  diverted from the Verde River, based on the records I
14  looked at, are considerably more than the crops need,
15  and I attempted to -- and I could direct you to
16  analyses, including one that was done by Hayden, where
17  he talks about the fact that a considerable larger
18  amount of water is diverted out of the river than could
19  in any way be needed by the crops in their consumptive
20  use.
21      Q.    Well, I got all that.  But I'm just saying
22  why isn't the sum of all the water being diverted, all
23  right, added to what didn't get diverted, the total
24  amount of water in the stream?
25      A.    Yeah, and I think -- I thought I --
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 1      Q.    Before people started growing things.
 2      A.    Well, the water that was diverted out of the
 3  stream for agricultural purposes, and I spent, I think,
 4  quite a bit of time on direct trying to explain, that
 5  the Verde Valley was unusual and the amount of water
 6  that was being diverted was quite a bit higher than
 7  certainly what would be needed by the crops.
 8            So when you divert all that water out, if you
 9  actually look at the ditches in the Verde area, the
10  majority of the ditches, those ditches run all the
11  time; that is, outside of the few months, usually in
12  the winter, when they don't -- they do maintenance on
13  the ditches, the water is running continuously in the
14  ditches.
15            And so when you look at the actual geometry
16  and the dynamics of those irrigation systems, they then
17  turn water out from the ditches onto the lands.
18      Q.    Let me just stop you there.
19                 CHAIRMAN NOBLE:  That's a good place,
20  that's a good line.
21                 MR. HELM:  I've got to ask him just one
22  question, because I don't understand it, and I need to
23  understand it, and if we break until tomorrow, it will
24  go away.
25                 CHAIRMAN NOBLE:  Are you sure?
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 1                 MR. HELM:  No.
 2                 CHAIRMAN NOBLE:  9:15 in the morning.
 3                 Go ahead, John, one more question.
 4  BY MR. HELM:
 5      Q.    You're analyzing this Verde Valley, where the
 6  river, is with crops growing on it, right?
 7      A.    Yes.
 8      Q.    And they're using up part of that water,
 9  right?
10      A.    Yes.
11      Q.    So aren't you shortchanging the river the
12  water that was used for those crops if you're out to
13  determine how much water would have been there if
14  nobody was growing crops?
15      A.    No, Mr. Helm, I don't believe that I did
16  that.
17      Q.    Well, and that's what I'm looking for you to
18  explain to me, how that -- you're saying that we've got
19  a diversion out here.  We put 4 -- the top one says we
20  divert 7, we put 4 back in.  That's after somebody used
21  up that 3 cfs, right?
22      A.    Mr. Helm, I'm not saying that -- I'm saying
23  that 7 is taken out, if you want to use 1864, and in my
24  conservative approach, 4 out of the 7 would not have
25  otherwise come back into the river and would have been
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 1  lost.
 2      Q.    That's only if somebody took it out.
 3                 CHAIRMAN NOBLE:  John, you keep asking
 4  questions.
 5                 MR. HELM:  I know it, but that's what
 6  I'm confused with.
 7                 MR. HOOD:  He's also not letting him
 8  answer the questions, which I have a problem with.
 9                 THE WITNESS:  I'm just struggling.  The
10  Verde --
11                 MR. HELM:  Think about it overnight.
12  What I'm looking --
13                 CHAIRMAN NOBLE:  Thank you.  Thank you.
14  BY MR. HELM:
15      Q.    What I'm looking at -- let me tell you what
16  I'm thinking about.  What I'm thinking is the 7 is what
17  was in the river, all right --
18      A.    No.
19      Q.    -- before man showed up and needed 3 of it to
20  grow corn.
21      A.    No, the 7 is not the flow in the river.  It's
22  how much was diverted in the ditch from the river.  It
23  says "Estimated Surface Water Diversions For
24  Irrigation."  So that column is not the flow in the
25  river.  It's the diversions.
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 1                 CHAIRMAN NOBLE:  Mr. Burtell, we will
 2  take the unusual step of beginning tomorrow morning's
 3  testimony with an answer, rather than a question.
 4                 MR. HELM:  Great idea.
 5                 THE WITNESS:  Okay.
 6                 MS. HERNBRODE:  At 9:15.
 7                 CHAIRMAN NOBLE:  9:15, if you can get up
 8  here.
 9                 (The proceedings adjourned at 5:06 p.m.)
10
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 1      CHAIRMAN NOBLE: I think we're ready to
 2  resume our hearing on the Verde River, Mr. Burtell,
 3  Mr. Slade, Jody.
 4      George, will you call the roll?
 5      DIRECTOR MEHNERT: I will.
 6      Commissioner Allen.
 7      COMMISSIONER ALLEN: Here.
 8      DIRECTOR MEHNERT: Commissioner Horton.
 9      COMMISSIONER HORTON: Here.
10      DIRECTOR MEHNERT: Commissioner Henness.
11      COMMISSIONER HENNESS: Present.
12      DIRECTOR MEHNERT: Chairman Noble.
13      CHAIRMAN NOBLE: I am here.
14      DIRECTOR MEHNERT: Okay, all four
15  Commissioners are here, and so is our attorney.
16      CHAIRMAN NOBLE: Mr. Slade.
17      MR. SLADE: Mr. Chairman, good morning.
18  Good morning, Commissioners.
19  
20      CONTINUED CROSS-EXAMINATION
21      BY MR. SLADE: 
22  Q.   Good morning, Mr. Burtell.
23  A.   Good morning, Mr. Slade.
24  Q.   Again, Eddie Slade representing the State
25    Land Department, here with, again, Cheryl Doyle with
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 1    the State Land Department.
 2        And I want to begin by talking about access.
 3    Mr. Henness had brought up a question when Jerry
 4    Van Gasse, if I'm pronouncing his name correct,
 5    testified in February, and Mr. Henness asked about
 6    access on wilderness lands.  Do you remember that
 7    conversation?
 8  A.   I do.
 9  Q.   Okay.  And so I want to turn to access on the
10    Verde River.
11        Is it your understanding that if a private
12    landowner owns the lands alongside the river, that if
13    the private landowner also owns to the middle of the
14    river on the Verde, they would be able to put up a
15    fence in that area?
16  A.   I guess this hearing is to determine what the
17    ownership is; but under your hypothetical, they own the
18    land.
19  Q.   That's right.
20  A.   That they can put up a fence across the river
21    if it's determined they have title to the middle of the
22    river, yes, I believe that's the case.
23  Q.   So they could prevent access from people
24    coming down the river corridor if they put up a fence
25    across the river?
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 1  A.   A fence perpendicular to the river, would
 2    that block -- I don't know if it would block access to
 3    the river.  It might locally block one's ability to go
 4    down the river.
 5  Q.   Okay.  Right.  And so it would block an
 6    Arizona citizen's ability to move down the Verde River
 7    if there was a fence across the river?
 8  A.   If they were in the river, and depending on,
 9    I guess, the size and extent of the fence, that is a
10    possibility.
11  Q.   And if the State Land Department owned the
12    bed of the river, had title to the bed of the river and
13    determined that navigability was a public interest --
14  A.   I think this is a public trust doctrine.
15  Q.   Public trust doctrine.
16  A.   Okay.
17  Q.   -- they could prevent people from putting
18    fences across the river; is that correct?
19  A.   If they were the owner/manager of the land, I
20    suspect so.
21  Q.   Okay.  You've mentioned the State of Utah
22    case, U.S. v. State of Utah, 283 U.S. 64 (1931) case.
23    And have you reviewed that case?
24  A.   What I've reviewed is the Special Master's
25    report that preceded the U.S. Supreme Court's decision,
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 1    and I've read the Special Master's report more closely,
 2    but I have also read the Supreme Court decision, of
 3    which they referenced the Special Master.
 4  Q.   And I'm going to give you a copy of the --
 5    unless you have a copy yourself.
 6  A.   It would take me a little digging, so --
 7  Q.   Sure, let me give you a copy.
 8  A.   -- this will save us all some time, I'm sure.
 9  Q.   And I'm on 283 U.S. pin site 87.
10  A.   I'm sorry, Mr. Slade, when you say pin
11    site -- oh, that's the little asterisk?
12  Q.   Yes, there's one asterisk.
13  A.   Oh, there it is.  Okay.  Sorry.  That seems
14    like a lawyer notation.
15        Yes, I found it here on this Page 6 of your
16    Westlaw printout, yes.
17  Q.   Okay.  And do you see the paragraph that
18    begins with "The government" right below that?
19  A.   Yes, Paragraph 12.
20  Q.   So I'm going to read that.  Just let me know
21    if I read it correctly.
22  A.   Sure.
23  Q.   "The government invites a comparison with the
24    conditions found to exist on the Rio Grande River in
25    New Mexico, and the Red River and the Arkansas River,
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 1    above the mouth of the Grand River, in Oklahoma, which
 2    were held to be nonnavigable, but the comparison does
 3    not aid the government's contention.  Each
 4    determination as to navigability must stand on its own
 5    facts.  In each of the cases to which the government
 6    refers, it was found that the use of the stream for
 7    purposes of transportation was exceptional, being
 8    practicable only in times of high water."
 9        Did I read that correctly?
10  A.   Yes.
11  Q.   Okay.  And is it your understanding, from
12    what I just read, that each determination as to
13    navigability must stand on its own facts related to
14    that specific river?
15  A.   Sure.  And I guess where I would only add
16    something, Mr. Slade, is if those same facts are
17    similar to the other rivers that have already been
18    decided, then a comparison can be drawn.
19  Q.   And if they are different, then a comparison
20    may not be able to be drawn?
21  A.   Sure.  At the end of the day, I concur,
22    obviously as if anyone cares what I say, that what the
23    Supreme Court is saying is that each river has to be
24    looked at independently of other rivers, sure.
25  Q.   Okay.  And you've read the Special Master's
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 1    report, correct?
 2  A.   In the Utah case.
 3  Q.   In the Utah case.
 4  A.   That's correct.
 5  Q.   And in that case he looked at USGS depths; is
 6    that correct?
 7  A.   USGS depths.
 8        I don't know --
 9  Q.   He came up with the average depths over the
10    course of a year, as you testified to?
11  A.   Yeah, I apologize, when I paused when you
12    said USGS, I don't know if those are USGS gages or who
13    was operating them, the Bureau or somebody.
14  Q.   Okay.
15  A.   But there were gages.  I don't think the word
16    USGS shows up in that report, but --
17  Q.   Sure.
18  A.   But, yes, there was government data that was
19    provided upon which he looked at, among other things,
20    depths.
21  Q.   Okay.  And among other things he looked at,
22    he talked to or deposed boaters who had been on the
23    river; is that correct?
24  A.   Mr. Dimock testified, and I didn't read all
25    of them, but I don't think it would be an
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 1    overestimation to say hundreds --
 2  Q.   Hundreds.
 3  A.   -- of boaters that were -- or people, I
 4    should say, some were boaters, some were not, that
 5    lived on or near the river that he felt were useful to
 6    talk to.
 7  Q.   For the Green, Grand, and San Juan?
 8  A.   Yes.
 9  Q.   Have you talked to any boaters that have been
10    on the Verde?
11  A.   Talked to any -- no.
12  Q.   Not one?
13  A.   I have -- I think what I've done is probably
14    as relevant as to talking to any boater, is I tried to
15    read Mr. Williams' book closely, an experienced boater
16    who went from the top to the bottom, with the point of
17    very carefully outlining what he was seeing.
18        And I was certainly here to see Mr. Lynch's
19    testimony and Mr. Fuller's testimony and Mr. Farmer's
20    testimony, and all of them I would consider to be
21    boaters that want to talk about their experience on the
22    river.  So I think I've been exposed to certainly
23    people that have boated the river.
24  Q.   And just to be clear, when Mr. Lynch,
25    Mr. Farmer, and Mr. Fuller testified, that was after
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 1    you've made your nonnavigability decision; is that
 2    correct?
 3  A.   That is correct.  However, I was able to read
 4    the record in this case prior to this latest round, and
 5    I believe Mr. Slingluff testified, and so I was
 6    familiar with what he was testifying.  I can't remember
 7    if Mr. Farmer testified in the earlier round.
 8        But there was certainly a lot of discussion
 9    in the earlier round, and I read the briefs that your
10    client and others filed.  So I got a pretty good sense
11    of what people/boaters were saying regarding the river
12    prior to my submittal of my report.
13  Q.   Pretty good sense, but you never talked to
14    one boater on your own?
15  A.   No.
16  Q.   Okay.  And did you ever see a boater go down
17    the river?
18  A.   I have.  I've seen, you know, people in
19    duckies floating down the river.
20  Q.   Where is that, exactly?
21  A.   Generally, in the Camp Verde area above
22    Beasley Flats.
23  Q.   Did they have any problems?
24  A.   I didn't interview them.  As you pointed out,
25    I haven't talked to a boater, so...
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 1  Q.   When you were watching them boat down the
 2    river, did they have any problems?
 3  A.   Have any problems.
 4        Not that I saw.
 5  Q.   Okay.  And you've never boated the river
 6    yourself?
 7  A.   As I think I testified, I have not.  The only
 8    river that I have been in a boatable contraption, if
 9    you will, was floating the Salt River in an inner tube
10    downstream.  I believe I testified to that in one of
11    the earlier cases.
12  Q.   In Arizona?
13  A.   In Arizona.
14  Q.   Okay.  But you've boated a fair amount in
15    other places?
16  A.   I would not characterize it as a fair amount,
17    certainly not in comparison to Mr. Fuller.
18  Q.   Okay.  How many times have you boated the
19    Green and the Grand?
20  A.   If I were to count them up, probably, in
21    total, on the order of maybe 15 trips.
22  Q.   Okay.  And you've also boated the Arkansas;
23    is that correct?
24  A.   Yes.  When I lived in Colorado, a group of
25    co-workers and I during the spring runoff did what a
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 1    lot of tourists do.  We went up into the mountains and
 2    took a guided whitewater trip on the Arkansas.
 3  Q.   Why haven't you boated the Verde?
 4  A.   I'm not an avid boater.
 5  Q.   But you took a trip, I think you said you
 6    loved, from what I heard in the Gila, you said you've
 7    done a lot of canoeing down Canyonlands National Park?
 8  A.   That's correct.  Sure.
 9  Q.   So it sounds like you like boating, to some
10    degree?
11  A.   I love the area, and in that area the river
12    provides an access, a corridor, along the Green and the
13    Colorado that really is one of the only ways to get
14    into some of these areas.
15        So, again, Mr. Slade, I'm not an experienced
16    boater.  Anyone who's boated that stretch of -- I think
17    still water was talked about yesterday.  Stillwater
18    Canyon is one of the areas that you float through in
19    Canyonlands.  It's a very gentle, easy float through.
20    So that's the extent of my boating.
21  Q.   So if you had boated the Verde, do you think
22    you would have learned some things about the river when
23    you did that?
24  A.   I think one trip down the Verde by someone
25    who's never done it would not be of much value.
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 1  Q.   How about 50 to 60 trips by someone who's
 2    done it?
 3  A.   I think that's why I value Mr. Williams' book
 4    so much, because I got the impression that he's that
 5    type of person.
 6  Q.   Okay.  Or Mr. Farmer, who testified before
 7    this Commission, who's boated at least 50 to 60 times
 8    down the Verde?
 9  A.   I think Mr. Farmer has a very particular view
10    regarding the river.
11  Q.   Yesterday you talked about what part of the
12    Verde you've seen, and I'm trying to figure out exactly
13    what segments you've seen.
14        Have you seen on foot, in person, by the
15    river, not on a mountaintop, not on an aerial, have you
16    seen Segment 5 in person by the river?
17  A.   Segment 5.  And is that my Segment 5, which
18    used to be your Segment 5, or the new Segment 5 that
19    you guys have?
20  Q.   Let's go with your Segment 5.
21  A.   Okay, which used to be your Segment 5.  Okay.
22  Q.   That's right.
23  A.   And as I recall, your Segment 5 used to begin
24    below Horseshoe.
25  Q.   Yes.
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 1  A.   And I'll look at my map for reference here.
 2        Yes, when I was with Dr. Pearthree, we spent
 3    time, and as I recall, when we did our field trip, we
 4    had to schedule it when the bald eagles weren't nesting
 5    in that lower portion.  So yes.  And it was -- oh, boy,
 6    it's been now some six or seven years ago since I took
 7    the trip, so my recollections are a bit hazy about
 8    exactly where we were.  But we certainly went in the
 9    area below Bartlett Dam and also between Bartlett and
10    Horseshoe.
11  Q.   And were you actually on the river?
12  A.   As I think I indicated, yes.  The purpose of
13    the trip was --
14  Q.   Mr. Burtell, if I could cut you off.
15  A.   Sure.
16  Q.   I've got a lot of questions here.
17  A.   Sure.
18  Q.   And I think for the sake of the Commission's
19    time, if I ask a yes or no question, if you could
20    answer with a yes or no.  If you need a short
21    explanation, I'm sure that would be fine.
22  A.   Sure.
23  Q.   But if you need a longer one, I think you
24    could do that on redirect.
25  A.   Okay.
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 1  Q.   So my question is were you actually by the
 2    river in Segment 5?
 3  A.   Yes.
 4  Q.   Okay.  Let's move to Segment 4.  Were you
 5    actually by the river in Segment 4?
 6  A.   Yes.
 7  Q.   What part?
 8  A.   Near the confluence of Fossil Creek and the
 9    river.
10  Q.   And have you been to Segment 4 by the river?
11    Excuse me, Segment 3.
12  A.   Yes.
13  Q.   What part?
14  A.   The area just below the top of Segment 3 in
15    the Beasley Flats area.
16  Q.   Okay.  So you haven't seen from Beasley Flats
17    down to Childs in person?
18  A.   I've seen it on aerial photography, but not
19    on the ground.
20  Q.   So you've never seen the Verde Falls?
21  A.   In person, no.
22  Q.   And you've never seen any of the, I believe,
23    three or four Class III rapids in that section?
24  A.   I have seen pictures in Mr. Williams' report
25    and many pictures that have been presented during these
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 1    proceedings.
 2  Q.   In person, you've never seen them?
 3  A.   No.
 4  Q.   Segment 2, have you seen Segment 2?
 5  A.   Yes.
 6  Q.   What part?
 7  A.   In the Clarkdale area.
 8  Q.   And that's where Freeport, your client, has
 9    an interest?
10  A.   I don't know the extent of their interest,
11    but certainly in that area is where they used to have a
12    concentrator and a smelter.
13  Q.   Does Freeport still have land next to the
14    river?
15  A.   I believe they do, but I don't know the
16    details of it.
17  Q.   Well, obviously you're here because they have
18    an interest.
19  A.   I'm here because they asked me to eval --
20        MR. HOOD: Mr. Chairman, I don't think
21    this is appropriate.  He's here because he's been
22    retained by Freeport, and I don't think it's
23    appropriate for Mr. Slade to be arguing with the
24    witness about why he's here and why he ought to be
25    testifying about the hydrology of the Verde River.
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 1        MR. SLADE: Mr. Chairman, a witness's
 2    interest is extremely appropriate for the Commission's
 3    understanding of what the witness is saying.
 4        CHAIRMAN NOBLE: Mr. Slade, we'll allow
 5    you just a little bit more latitude and then we'll cut
 6    you off.
 7        BY MR. SLADE: 
 8  Q.   So your understanding is Freeport has land
 9    next to the river in the Clarkdale area?
10  A.   I believe that they still own property in
11    that area, but I don't know any details.
12  Q.   Okay.  And Segment 1, what have you seen in
13    Segment 1?
14  A.   Segment 1, as I think I testified to
15    yesterday, and I apologize if I'm being overly
16    descriptive here, but I hiked down from Sullivan Dam
17    down into the canyon and walked down I think a mile or
18    two in that stretch.
19  Q.   Have you seen the Perkinsville area?
20  A.   When I was with the Arizona Geological Survey
21    with Dr. Pearthree, my recollection is we were also in
22    that area.
23  Q.   And I believe I heard you yesterday; you said
24    you've seen the Paulden gage, but from afar?
25  A.   If I did, I misspoke.  It would have been the
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 1    Clarkdale gage --
 2  Q.   Okay.  So you --
 3  A.   -- from afar.
 4  Q.   -- haven't seen the Paulden gage?
 5  A.   In person, on the ground, no; only in photos.
 6  Q.   Are you aware that Supreme Court law
 7    specifically acknowledges that present-day and
 8    recreational use can be used as evidence to prove a
 9    river's navigability?
10  A.   I would answer that by -- and I know you're
11    not going to want me to read it, but my reference in my
12    report to PPL Montana.
13  Q.   Okay.  So you are aware; is that what I heard
14    you say?
15  A.   My awareness is as stated by PPL Montana and
16    I state in my report.
17  Q.   Can we turn to that in your report?
18  A.   Sure.
19  Q.   You let me know what page that is.
20  A.   Okay.
21        I believe this is Freeport 1, but maybe we're
22    way past that.
23  Q.   X009, Freeport 1.
24  A.   Mr. Slade, it's Page 4 of my report,
25    Paragraph 19.
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 1  Q.   And let's just read the paragraph.  I'll read
 2    it for you.
 3  A.   Okay.
 4  Q.   The court noted, quote, may be considered to
 5    the extent it informs the historical determination
 6    whether the river segment was susceptible of use for
 7    commercial navigation at the time of statehood.  For
 8    the susceptibility analysis, it must be determined
 9    whether trade and travel could have been conducted in
10    the customary modes of trade and travel on water over
11    the relevant river segment in its natural and ordinary
12    condition...At a minimum, therefore, the parties
13    seeking to use present-day evidence for title purposes
14    must show...the watercraft are meaningfully similar to
15    those in customary use for trade and travel at the time
16    of statehood.  If modern watercraft permit navigability
17    where the historical watercraft would not...then the
18    evidence of present-day use has little or no bearing on
19    navigability at statehood...Modern recreational fishing
20    boats, including inflatable rafts and lightweight
21    canoes or kayaks may be able to navigate waters much
22    more shallow or with rockier beds than the boats
23    customarily used for trade and travel at statehood.
24        Did I read that correctly?
25  A.   Yes.
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 1  Q.   And you have some ellipsis in there, so you
 2    omitted a few things.  We'll take a look at that later.
 3    But from what you've put in there, I've read that
 4    correctly?
 5  A.   Yes.
 6  Q.   And what research did you do to find out if
 7    the modern boats going down the river today are
 8    meaningfully similar to boats that existed at
 9    statehood?
10  A.   The very boats that PPL Montana indicates in
11    this paragraph is my understanding are the very boats
12    that are being used on the Verde River now for
13    recreational activities.  So that was the extent of my
14    research.
15  Q.   And who told you what boats were being used?
16  A.   The record, as I mentioned -- I'm new to this
17    case, as everybody knows.  The record was replete with
18    information related to what boats were being used along
19    the river back when this case was tried before.
20  Q.   So if the record said a canoe was being used,
21    did it say -- and it didn't say if it was a lightweight
22    canoe, did you assume it was a lightweight canoe?
23  A.   Again, the record did indicate what type of
24    boats were being used.
25  Q.   Where in the record?
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 1  A.   Well, Mr. Slade, I'm not sure I can remember
 2    now the thousands of pages that were written regarding
 3    this; but I remember because many of these same
 4    questions and arguments we're having now occurred
 5    before, and so the questions about the characteristics
 6    of the boats that were being used back then versus now,
 7    this isn't our first go-around on this.
 8        My understanding is, again, reading the
 9    testimony, including even Mr. Fuller's report, talks
10    about the type of boats that are being used now.  I
11    didn't feel like -- and I think I state in my report on
12    Page 5, Paragraph 26, and I know you're not going to
13    want me to read it, because you want me to be precise.
14    So if you want to read it or look at it, that's fine.
15  Q.   Go ahead and read it.
16  A.   "Modern accounts of boating the Verde River
17    are summarized by Fuller (2003, Pages 8-4 and 8-5) and
18    further documented by ASLD in recent supplemental
19    evidence."
20        So there was also much evidence that you and
21    Ms. Hernbrode have submitted that I think also talks
22    about the various crafts that are being used.
23        "The purpose of these trips was (and
24    continues to be) recreational.  Most trips occur in the
25    winter and spring and utilize canoes, kayaks and
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 1    inflatable rafts."
 2  Q.   We've heard a couple of people come before
 3    this Commission, in fact, all of the boaters that have
 4    come before this Commission have testified that, in
 5    fact, the river is boated the vast majority of the
 6    year.  Is that inconsistent with what you've said here,
 7    "most trips occur in the winter and spring"?
 8  A.   I think my words are correct in saying most.
 9    I'm not saying that there are not other times of the
10    river when boating also occurs; but the majority of the
11    boating, and I believe that statement -- I would have
12    to cross-check it to what Mr. Fuller says.  Most folks
13    are on the river, and I think Mr. Lynch even said it,
14    during the springtime, when there's more water in the
15    river.
16        But, please, I'm not in any way suggesting
17    that there's not other times of the river that people
18    have been on -- or other times of the season, I should
19    say, when people have been on the river.
20  Q.   Do you know of a case that says if a river is
21    only boated a certain time of year, that it's
22    nonnavigable?
23        And I don't mean to put you on the spot.
24    You're not the legal expert here.  But did you read a
25    case that gave you the opinion that a river is
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 1    nonnavigable if it's only boated during the winter and
 2    the spring?
 3  A.   Yeah.  You made me read that.  That's what I
 4    read from when you had me read the paragraph starting
 5    with 12.  It says, "In each of these cases which the
 6    government refers, it was found that the use of the
 7    stream for purposes of transportation was exceptional,
 8    being practicable only in times of temporary high
 9    water."
10        So I think all of those cases, so...
11  Q.   And what does temporary high water mean to
12    you?
13  A.   What does it mean to me or what did the
14    Supreme Court mean?
15  Q.   What does it mean to you?
16  A.   What does it mean to me.
17        Well, temporarily, it's almost a Mr. Helm
18    question.  I almost want to break a dictionary out.
19    What does temporary mean?  Well, it's not all the time.
20    It's something less than all the time.  How much less
21    than all the time, you would have to look at the case.
22    I would have to look at each one of these cases to say
23    temporary, to figure out what is being meant there by
24    temporary.
25  Q.   So if you have got in your report that the
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 1    trips are during the winter and the spring, and we've
 2    heard from all of the boating experts that, in fact,
 3    the river is boatable today in its nonnatural condition
 4    the vast majority of the year, is that temporary?
 5        MR. HOOD: I would appreciate it if
 6    Mr. Slade would not mischaracterize Mr. Burtell's
 7    testimony and what's already been read.  Most of the
 8    trips.  I think this is an improper attempt to
 9    mischaracterize what he said, and I would appreciate it
10    if you would refer to exactly what he said or quote him
11    correctly.
12        CHAIRMAN NOBLE: Thank you, Mr. Hood.
13        Mr. Slade, please proceed.
14        BY MR. SLADE: 
15  Q.   I'm happy to say that.
16        You've said that most trips occur in the
17    water and spring.  We've heard from all of the boaters
18    that, in fact, the river is boatable in its nonnatural
19    condition a vast majority of the year, and those are
20    the words of Mr. Lynch, who runs a commercial
21    operation.
22        So is that temporary?
23  A.   I guess I would argue with you there.  I
24    would have to go back and look at Mr. Lynch's
25    transcript to see whether he said that he's getting a
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 1    lot of business all year around.
 2  Q.   Well, let's go do it.
 3  A.   I don't have his transcript.
 4  Q.   I do.
 5  A.   Okay.
 6  Q.   Okay.  I'm on Verde River transcript
 7    12-16-2014, and I'll give this to you.  Starting on 7,
 8    he's asked the question.
 9  A.   Okay.
10  Q.   Do you want to go ahead and read the question
11    and the answer?
12  A.   "What time of year is most of the boating
13        happening in your operation?"
14        "ANSWER: March through October, with the
15        heaviest emphasis, say, May through
16        September."
17  Q.   Okay.  Now --
18  A.   Can I continue?
19  Q.   Well, let's pause there.
20        You put "most trips occur in the winter and
21    the spring."
22        He just said most are between what months?
23  A.   He says, "March through October, with the
24    heaviest emphasis, say, May through September."
25  Q.   Okay.  So that is not the winter and the
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 1    spring; is that correct?
 2  A.   If you go further on here, he explains why
 3    what happens past May, but you probably don't want me
 4    to read that.
 5  Q.   Feel free to do that on redirect.
 6        CHAIRMAN NOBLE: No, he'll do it now.
 7        MR. SLADE: That's fine too.
 8        CHAIRMAN NOBLE: Thank you.
 9        THE WITNESS: "Once we move into May,
10        when all the irrigation and everybody is
11        watering fields, livestock, and everything's
12        growing, certain parts of that river
13        corridor, especially those that are below the
14        irrigation dams, can get pretty skinny.  Some
15        of them actually completely dry up until you
16        move downstream maybe another seven, 800
17        yards, and then groundwater seeping
18        underneath these dams start coming back in.
19        But it gets pretty hard come May, June.  Once
20        you get monsoon season starting, boom,
21        everything starts flash flooding again,
22        people aren't using as much water, and it
23        goes back into better navigability."
24        Let me see.
25        "When you say flash flooding, how many
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 1        times a year is flooding an issue where you
 2        can't run a trip or you need to cancel a
 3        future trip? "
 4        "Spring runoff, again, spring runoff, if
 5        we get a big winter, boom, you know, that
 6        first part of March can be pretty tricky.  So
 7        we'll always have a couple of days here and
 8        there where we might have to call trips or we
 9        have to go into bigger boats; we have to go
10        into rafts and do these things.  Just depends
11        on the conditions, what skill level
12        everybody's got at that time."
13        CHAIRMAN NOBLE: Please proceed,
14    Mr. Slade.
15        BY MR. SLADE: 
16  Q.   What Mr. Lynch testified to is different than
17    what you've put in your report; is that correct?
18  A.   Can you refer me again back to my page?
19  Q.   Paragraph 26, Page 5.
20  A.   I don't know if I would change what I have
21    written.  I, again, say "most trips occur in the winter
22    and spring and utilize canoes, kayaks and inflatable
23    rafts."
24        What I heard, what I recalled, and now what
25    I'm reading in Mr. Lynch's testimony seems to support
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 1    this.
 2  Q.   Mr. Lynch runs a commercial operation, and I
 3    believe he testified that he has anywhere between five
 4    to 7,000 people a year in his commercial operation.
 5    Was that generally the number you heard?
 6  A.   I can't remember if it was that high or
 7    higher or less, but I'll take your word for it.
 8  Q.   Okay.  And he says that his heaviest emphasis
 9    is May through September; is that correct?
10  A.   That's right.
11  Q.   Would you agree that there's less water in
12    the river when the irrigation is being used in the
13    summer?
14  A.   My flow reconstruction was an attempt to
15    capture that or, I should say, correct for that
16    decrease.
17  Q.   So the answer is yes?
18  A.   A big yes.
19  Q.   Let's take a look at some historic accounts
20    now, and you did a nice job of compiling a chart that
21    we can use, so if we could pull up your Table 1 in
22    X009.
23        And, Debi, that is Slide 15.  So we are going
24    to use the slide now.
25        Okay, so this is a chart that you've compiled
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 1    which shows, from your understanding, the historic
 2    boating accounts on the Verde River; is that correct?
 3  A.   No.  It's correct as of the time I wrote the
 4    report.
 5  Q.   Okay.
 6  A.   Since that time I believe your client or you
 7    and Ms. Hernbrode have submitted I think two or three
 8    other articles related to boating, at least two.
 9  Q.   And I didn't mean to catch you on that.  This
10    is, from your understanding when you wrote it, the
11    complete record, and a couple things have been
12    submitted since you wrote that; that's what you just
13    told me?
14  A.   A complete record that I was able to find and
15    other people had found.
16  Q.   Okay.  And let's take a look at the first
17    account.  It's an account in 1868.  And we'll try to
18    move relatively quickly through these.  I know we've
19    gone through a lot of these before.  It's a raft
20    account; is that correct?
21  A.   Yes.
22  Q.   And the first raft capsized?
23  A.   Yes.
24  Q.   So not an entirely successful account?  In
25    fact, it doesn't look successful at all; is that
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 1    correct?
 2  A.   I think it speaks for itself.
 3  Q.   Okay.  And it's a raft account.  So I think,
 4    I believe you testified to this either on the Gila or
 5    the Verde.  You don't count rafts as boating accounts;
 6    is that correct?
 7  A.   That's not -- I've never said rafts aren't
 8    boating accounts.
 9  Q.   Okay.  Do you think a raft should be an
10    indication of the navigability of a river?
11  A.   I don't think you can look at any individual
12    craft by itself as an indication of navigability.
13  Q.   Okay.  If you're just moving across the river
14    in a raft, are you going downriver?
15  A.   Again, Mr. Slade, I just want to understand
16    so I don't waste your time and the Commission's.  Are
17    you asking me whether or not a ferry is an indication
18    of navigability, use of a ferry?
19  Q.   Yes.
20  A.   My understanding, and I have testified to the
21    effect, that I don't believe that ferries are an
22    indication, when you are crossing a river, as evidence
23    of navigability.
24  Q.   Okay.  So we won't count this account.
25        Let's move on to 1878, and we've got another
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 1    ferry account; is that right?
 2  A.   That's what it says.
 3  Q.   Okay.  We won't count that account.
 4        Let's go on to 1883.  We have got a canvas
 5    skiff, and they made it from Fort McDowell to Phoenix;
 6    is that right?
 7  A.   That's what it says.
 8  Q.   And do we know what the skiff looks like?
 9  A.   As indicated in my table, we don't even know
10    its length.
11  Q.   We know that they didn't write canoe; is that
12    correct?
13  A.   This was quoted by Mr. Fuller from a
14    newspaper article.  I wasn't able to see that article
15    myself.  Maybe you folks have.  I couldn't find it
16    online with my resources.  So I am taking Mr. Fuller
17    and his team at his word that that's what was in the
18    Arizona Gazette.
19        I bore the Commission's time with this; that
20    I attempted to independently read, when I could, such
21    accounts, but if I couldn't find it myself, with the
22    time constraints I was under, I presented what somebody
23    else said.  In this case you'll see there's a few
24    references to Mr. Fuller's report.
25  Q.   Okay.  So to save a little time from pulling
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 1    it up, can we assume that they said canvas skiff and
 2    not canoe?
 3  A.   I will trust Mr. Fuller, again, that that's
 4    what the article said.
 5  Q.   And did they have any problems going from
 6    Fort McDowell to Phoenix?
 7  A.   I don't -- not having read the article, I --
 8    and I'm trying to -- I think Mr. Fuller had the quote
 9    in his report.  I don't recall that there was any
10    discussion of problems.
11  Q.   Okay.  And you note that it's the high flow
12    season, February; is that correct?
13  A.   That's what it says.
14  Q.   Okay.  And as we looked at yesterday,
15    February can be quite variable, as the hydrographs
16    noted; is that correct?
17  A.   Some years February has a lot of water, some
18    years less.  On average or on median, it's a high flow
19    month.
20  Q.   Okay.  So if you average the big rain on top
21    of snow events, where you get 5,000 cfs, with the
22    baseflow of, I think what we looked at yesterday, we've
23    said was 200, 300, then you get a pretty high average
24    for that month; is that correct?
25  A.   What I would say is the median is also high.
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 1    So 50 percent of the time the flows are quite high in
 2    that month.
 3  Q.   So there might be a little -- there's more
 4    water, potentially, in the river in February?
 5  A.   Yes.
 6  Q.   Okay.  Do you think these boaters would be
 7    boating in a flood?
 8  A.   I don't want to put myself in the mind -- as
 9    Mr. Dimock I think very eloquently put, boaters do some
10    crazy things.  So I really can't surmise what these
11    guys might have been doing.
12  Q.   Then we've got the 1887 collapsible U.S. Army
13    account, and you've characterized that as a ferry; is
14    that correct?
15  A.   I have.
16  Q.   Okay.  And there's been some discussion about
17    that account.  I believe we've seen a picture of a boat
18    and the two soldiers in the boat.  In fact, let's pull
19    up that picture.
20  A.   Sure.
21  Q.   That is Fuller PowerPoint Page 104.  So let's
22    do X011, Part 69.
23        And is that the same account, the photo of
24    the soldiers, is that the same account as the one
25    you've listed here in 1887, or is that a different
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 1    account?
 2  A.   That's the same account.
 3  Q.   So you believe that the boat used by the
 4    soldiers in the picture was being used as a ferry?
 5  A.   It wasn't me who said that.  It was Munson
 6    and/or Mr. Fuller.  I wouldn't have known what the heck
 7    they were doing in that boat.
 8        And I apologize.  Maybe I can bring it
 9    tomorrow, if I can dig it out, but Munson, it's listed
10    in my references.
11        But I wouldn't have known that they were
12    taking couriers across the river during periods of high
13    flood.  So I would have either gotten that from
14    Mr. Fuller's report or from Mr. Munson, 19 -- I can't
15    quite see what that is. -- 81.  Oh, it's right in front
16    of me.  1981.  I think Munson is an Arizona Highways
17    article, which had a picture of the boat, referencing
18    that he got it from the Library of Congress.  And my
19    understanding is, again, if it wasn't Mr. Fuller who
20    said it was being used for couriers, to take couriers
21    across, it was Mr. Munson.
22  Q.   Okay.  Could there, in fact, have been two
23    accounts; one which you've listed in 1887 said the boat
24    was used as a ferry, and then Mr. Munson's account that
25    was 1885, which showed the picture of the boat?  And
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 1    here we are, 1885, picture of the boat.
 2  A.   When you look at the Munson article,
 3    Mr. Slade, it's the identical picture.  And I can't
 4    remember now if Munson references the Fort Verde
 5    Historic Park as where he got it or whether he talks
 6    about the Library of Congress.  So I really can't add
 7    anything more than the two references I've provided.
 8  Q.   So you're not sure if there were actually two
 9    accounts, one in '85, one in '87?  Because this photo
10    says '85.
11  A.   And I don't know if I would characterize that
12    as an account.  It just says it's a photograph circa
13    1885.  You said there's two accounts.
14  Q.   Sure.
15  A.   I think there's just one photo.
16  Q.   Okay.  Would you count a photo of people in a
17    boat with a specified date that says "Fort Verde
18    soldiers in a boat" as an account of people in a boat?
19  A.   I think circa means about, so if you think
20    that's a tight date, then I'll leave that to you then.
21  Q.   Okay.  And were you here for the testimony of
22    Mr. Fuller when he said that is not the Camp Verde
23    area, and, in fact, that's about 10 miles downstream by
24    Beasley Flat?
25  A.   You know, I actually thought that was
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 1    Mr. Hjalmarson that said that, but I will give
 2    Mr. Fuller credit if he said that.
 3  Q.   Could have been both.
 4  A.   It would have been nice if whoever said it
 5    could have taken a picture now, you know, and GPSed it.
 6    So I guess we'll have to just go on their opinion.
 7        Looking as a geologist, looking at those
 8    rocks, you should be able to match it if you can get on
 9    the river.  I've never seen anyone actually take a
10    current photograph, GPS it, and say, "Hey, look," next
11    to each other.
12  Q.   And you didn't do that?
13  A.   And neither did anyone else, as far as I
14    know.
15  Q.   But Mr. Fuller's boated this stretch multiple
16    times, and he testified that he thought that was
17    10 miles downstream, closer to Beasley Flats?
18  A.   Again, I guess we all have to take his word
19    for what he said.
20  Q.   So if it's 10 miles downstream from Camp
21    Verde and it's a boat and we know this stretch is
22    navigable today in nonnatural conditions, do you think
23    it's possible that they boated from Camp Verde down to
24    Beasley Flats?
25  A.   Is it possible?  Under the right flow
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 1    conditions, I suppose it would be possible.
 2        Did it happen?  I don't know.
 3  Q.   So we might count this as a boating account
 4    and not a ferry account; that's possible?
 5  A.   I think the State Land Department would
 6    probably want to count this as a boating, and I will
 7    leave it to the Commission to decide there's enough
 8    evidence to put it into one box or the other.
 9  Q.   Let's go back to Table 1, please, of X009,
10    which is Slide 15.
11        And this is the 1988 -- excuse me, 1888
12    account of a hunting trip from Fort McDowell to
13    Phoenix; is that correct?
14  A.   Yes.
15  Q.   And you characterize this as a hunting
16    expedition; is that correct?
17  A.   When I looked at how Mr. Fuller described it,
18    I believe this is the account where one of the two
19    passengers was shot and killed accidentally.
20  Q.   That's right.  That's my understanding as
21    well.
22  A.   And so I think it was an accidental discharge
23    of his weapon.  Obviously they're not out there
24    battling each other.  So I believe they were on a
25    hunting trip and --
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 1  Q.   Sure.  And do you know where that accidental
 2    discharge happened?
 3  A.   Somewhere between Fort McDowell and Phoenix.
 4    That's all I know.
 5  Q.   Okay.  If I told you it happened at Mesa Dam,
 6    would you would you agree with that?
 7  A.   If you're going to ask me that, I guess I
 8    would want to see the Phoenix Herald article that says
 9    that, but...
10  Q.   And if it happened at Mesa Dam and they had
11    made it to Mesa Dam, would they have traveled on the
12    Verde from Fort McDowell down to Mesa Dam successfully?
13  A.   Do you know where Mesa Dam is?  I don't.
14  Q.   My understanding of Mesa Dam would be on the
15    Salt.
16  A.   Okay.  I don't know that.  But do you know
17    that for a fact?
18  Q.   Do you know that for a fact?
19  A.   I'm asking you, because I just said I don't
20    know where it is, Mr. Slade.
21  Q.   I don't.  So maybe we'll hear from Mr. Fuller
22    later about where that is.
23  A.   Okay.
24  Q.   If it is on the Salt and they had traveled
25    Fort McDowell down to the Salt without any problems and
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 1    then the gun goes off as they're getting out of the
 2    boat, completely unrelated to boating, would you
 3    characterize this as a successful boating account?
 4  A.   Again, I mean no disrespect, Mr. Slade, but
 5    when you say successful, what do you mean?
 6        Because I've heard throughout these
 7    proceedings counsel ask us experts what successful
 8    means.
 9  Q.   Did they make it?
10  A.   And so for me to try to answer whether it
11    meets your definition of successful, I hate to turn the
12    tables on counsel, but can you describe to me, when you
13    say successful, what exactly are you asking me?
14  Q.   Did they make it down the stretch on the
15    Verde with their goods and their boat and their persons
16    intact?
17  A.   Yes.
18  Q.   Let's turn to the -- before we turn to this,
19    I want to ask you something about generally a
20    hypothetical.
21        If you have a newspaper article that tells
22    you there was an unsuccessful boating account and
23    before that the boatmen had tried four other times and
24    were unsuccessful, how many unsuccessful boating
25    accounts is that?
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 1  A.   Five unsuccessful boating accounts.
 2  Q.   Let's turn to the Day brothers, and that was
 3    their trip in 1891, beginning in September, and that
 4    was on the Verde.  You've characterized that as
 5    Segment 2 through 5.  And is September a high flow
 6    month?
 7  A.   No.
 8  Q.   It's not --
 9  A.   Not typically.  Excuse me.  Kind of the tail
10    end of the monsoon, but it's certainly on median,
11    median flow, not a killer month.
12  Q.   And we've seen the article, so I don't think
13    we need to pull it up, but we will if we have to.  They
14    indicated it was their fifth trip down the river; is
15    that correct?
16  A.   Based on the account of one or both of the
17    Day brothers, that's what it says.
18  Q.   Okay.  And so the trip that they were talking
19    about they had, it was a successful trip; is that
20    correct?
21  A.   Again, based on your definition of a
22    successful trip, if the trip, in fact, occurred as they
23    said it did, if we can trust that, yes.
24  Q.   And it was their fifth, so they had had four
25    previous successful trips; persons, goods, boat?
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 1  A.   Unfortunately, we have no evidence that they
 2    completed the four prior trips.  All we have, all any
 3    of us have that everyone has seen is one article that
 4    says that it was their fifth trip.  Following the words
 5    of Mr. Dimock, whether or not those other trips
 6    actually occurred, we don't know.
 7        I, as I'm sure your staff did, we all looked,
 8    didn't we?  And we all tried to see if there was other
 9    articles.  And I didn't find any; and I'm sure if you
10    and your team had, we would be all looking at those
11    other articles.
12  Q.   So you might want to know something about the
13    veracity of the person who was taking that trip; that
14    would be helpful; is that correct?
15  A.   Well, can you -- when you say veracity of the
16    person, with regard to what?
17  Q.   If you understood whether the person was a
18    Mr. White, as Mr. Dimock mentioned yesterday, the
19    controversial Mr. White --
20  A.   Yes.
21  Q.   -- you don't know how he ended up there, or
22    if it was a man of stature, would that change your
23    opinion on the account and its veracity?
24  A.   I guess I would have to see why or how a
25    person is being characterized as of stature.
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 1  Q.   Are you aware that Mr. J.K. Day ended up
 2    being a commissioner for the Arizona Game & Fish?
 3  A.   I am.
 4  Q.   Does that present him as a man of more
 5    veracity than, say, Mr. White?
 6  A.   It may, or it may not.
 7  Q.   If we go back to the chart, so we're back on
 8    Slide 15, and this is, again, Table 1 of X009.
 9        And the next account we have is an 1891 raft
10    of railroad ties; is that correct?
11  A.   That's correct.
12  Q.   And rafts are usually used as sort of a
13    ferry; is that correct?
14  A.   In this situation the raft was being used to
15    cross the river to repair a telegraph line.
16  Q.   Okay.  So that's a ferry-type activity; would
17    you agree with that?
18  A.   I would agree with that.
19  Q.   Okay, so we won't count this.
20        So let's turn to the next account, 1899, and
21    this is the month of June, and that's a low flow month;
22    is that correct?
23  A.   Yes.
24  Q.   And you've characterized it as there's dam
25    building, of an unknown boat being used, and it's near
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 1    Perkinsville; is that correct?
 2  A.   And, again, I didn't characterize it that
 3    way, Mr. Slade.  That's based -- and this is another
 4    case where I have to rely completely on Mr. Fuller's
 5    report, and my comments are it's based on an undated
 6    article by Don Willard.
 7        So I haven't had a chance to see that.  So I
 8    just wanted to -- again, when I put notes like that
 9    into this table, Mr. Slade, it's to let the Commission
10    know that if they're particularly interested in where
11    something's coming from, they might want to -- but
12    what's in here is based on what Mr. Fuller recounted
13    regarding an article I never saw.
14  Q.   Sure.  And Mr. Fuller's report in 2003 was
15    actually a culmination of a lot of work by
16    subcontractors; is that your understanding?
17  A.   It is.
18  Q.   Okay.  And one of those subcontractors was
19    SWCA Environmental Consulting, and they did the
20    historical research; is that your understanding?
21  A.   I believe they authored one of the chapters
22    on history.  So I'll take your word for it.
23  Q.   Is that a pretty reputable environmental
24    consulting group?
25  A.   They are.
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 1  Q.   If we look at the next account in 1903, it's
 2    a steel boat account that you've listed, and it's a
 3    hunting purpose, and you've mentioned it as early 1903.
 4    What did you mean by early?
 5  A.   Yeah, and I'm trying to remember now.  There
 6    was something about that, and I would have to pull up
 7    Mr. Fuller's article or, excuse me, his citation in his
 8    report that led me to believe that it was during -- and
 9    I say possibly taken during the high flow season.
10    There must have been something in that account that
11    gave me that clue.
12        I tried to be very fair here and not, you
13    know, overinterpret what was going on here.  So I would
14    have to pull that up.
15  Q.   Okay.
16  A.   And I didn't know the month, so all I could
17    say was early, so...
18  Q.   If I told you it was December, would you
19    disagree with that, or would you like to see the
20    article?
21  A.   The article would help, yeah.
22  Q.   Okay.  Let's pull up the article.
23  A.   Sure, that might help; or if you have
24    Mr. Fuller's report handy, Mr. Slade, Page 321, because
25    that's what I relied on, so...
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 1  Q.   We'll pull up the direct article, and that
 2    way we have no misinterpretation.  X017, 97, Page 29.
 3    And we're going to look at a few pages to discern the
 4    month.  So let's actually go to Page 24 in that.
 5        And while it's coming up --
 6  A.   Sure.
 7  Q.   -- this was the curious situation of a horse
 8    that pulls the boat up on a buggy or some type of wagon
 9    trailer with it, and then they get in the boat, they
10    come down, the horse is trained to go back down.  Is
11    that your understanding?
12  A.   That's what I indicated in my comments, yes,
13    again, based on Mr. Fuller's description.  I never saw
14    the Palmer article, so...
15  Q.   So this is the Palmer article, and --
16  A.   And I think we need Page 29.
17  Q.   29 doesn't actually say the date, so that's
18    why we have some problems figuring out the date.
19  A.   And yet that's, I believe, how Mr. Fuller
20    referenced it, was Palmer.
21  Q.   That's where the actual account is of
22    boating.
23        So let's first go to 29.  Let's do that.  And
24    as we're going to 29 -- well, we missed it.  We'll come
25    back.
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 1        So it's the top paragraph, and I'll read it
 2    out loud.  "Sunday morning Joe and I borrowed a steel
 3    boat from Dave Wingfield whose father Henry ran the
 4    general store.  This boat was slung on the axle of two
 5    wheels.  The horse that pulled it was accustomed to go
 6    up the river some five miles and, when turned loose,
 7    would take the wheels back to the corral by himself.
 8    We also borrowed a couple of shotguns and bought some
 9    shells.  We launched the boat and had some 16 miles of
10    river to float down.  Between us, we got about a dozen
11    ducks and had a swell time."
12        So we can't tell from that what the date is;
13    is that correct?
14  A.   Based on the page that Mr. Fuller cited for
15    Palmer, you can't.  And I imagine that it must be in
16    the in preceding pages; or, again, I can pull out
17    Mr. Fuller -- I'll say again for the record, Mr. Slade,
18    my indication that it was during the early part of the
19    year was based on what Mr. Fuller said, not based on
20    Palmer, because I didn't have Palmer.
21  Q.   Okay.  So if Mr. Fuller misspoke, then your
22    indication would also be wrong.
23  A.   I was relying on Mr. Fuller, so that would be
24    correct, sure.
25  Q.   Gotcha.
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 1  A.   Sure.
 2  Q.   And what we can tell from this description is
 3    that they borrowed a steel boat that was hanging around
 4    in the general store; is that right?
 5  A.   Yes.
 6  Q.   So they didn't ship one in special for this
 7    trip?
 8  A.   Unlike the Jerome fellas, this boat was at
 9    the general store, sure.
10  Q.   Do you know where that general store is?  Was
11    it in the Camp Verde area?
12  A.   Again, I have not seen this article before or
13    this document, so I suspect maybe in the pages
14    preceding it tells you where the general store was; but
15    I don't know.
16  Q.   Okay.
17  A.   So...
18  Q.   And --
19  A.   Do you know?
20  Q.   We'll see if the article says it.
21        CHAIRMAN NOBLE: Mr. Burtell, you're not
22    asking the questions.
23        THE WITNESS: Okay.
24        BY MR. SLADE: 
25  Q.   We can also tell from this that the horse was
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 1    accustomed, as it says, to doing this?
 2  A.   Yes.
 3  Q.   And I don't know much about horses.  Do you
 4    know anything about horses?
 5  A.   No.
 6  Q.   Okay.  Do you know if you can train a horse
 7    on one occasion to go up and down?
 8  A.   As I just said, I don't know much about
 9    horses, so I'm not going to say anything about how much
10    it takes to train a horse.  I'm just not --
11  Q.   Sure.
12  A.   I don't have any experience with horses,
13    so...
14  Q.   And I understand that.  So we don't know how
15    many trips this horse has made bringing a boat up and
16    going back down.  It could be 2, it could be 20, it
17    could be a lot of different things; we don't know?
18  A.   I certainly don't know.
19  Q.   And let's go now to Page 24.
20        And on 24 we've got, in the second paragraph,
21    that the weather in December is quite cool in the
22    daytime and freezing at night.  The body was quite
23    bloated.  I guess I better give that a little context.
24    The beginning of the sentence, of the paragraph, is
25    that at the cabin the dead man was lying in front of
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 1    the door.  So they're talking about an account.  They
 2    mention it's December.  And if you took my word for it
 3    that between this page and the rest of the pages, until
 4    we get to Page 29, which is the boating account,
 5    they're talking about that same time frame of December;
 6    would you take my word for that?
 7  A.   I wouldn't take your word for it, no.
 8  Q.   Okay.  So we see December here, and we'll go
 9    on December as the date, unless we hear otherwise.
10  A.   I just said that I'm not going to take your
11    word for it without looking at the pages between here
12    and 29, to know how much time may have elapsed.
13  Q.   Sure.
14  A.   So I -- if you want to say it's December, the
15    State Land Department's position, I'll let the
16    Commission consider the data that we all are, so...
17  Q.   Let's go back to your chart.
18  A.   Okay.
19  Q.   Slide 15.
20        And we come to the 1905 two iron boat
21    accounts, and this is a trip that had an issue; is that
22    correct?
23  A.   An issue.  I don't know what you mean by
24    that, Mr. Slade.
25  Q.   Actually, let me back up.
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 1        You listed what you knew about the trip at
 2    the time.  Is it your understanding that the State Land
 3    Department has since submitted a couple of extra
 4    articles about this trip?
 5  A.   Two, I believe.
 6  Q.   And is it your understanding that the trip
 7    had an issue, and what I meant by that was they got to
 8    a place, potentially below Beasley Flats, where they
 9    stopped and they turned around and they went home?
10  A.   As I understand, yes, some, but there was
11    some question about whether all of them turned around.
12    But the more recent articles that you and your team
13    submitted, I do recall that there was some point
14    downstream where at least some of them decided to stop.
15    But as I recall, that's all we know.
16  Q.   Okay.  And so in terms of a successful
17    account, as I've defined it, people, persons, and
18    boat --
19        MR. SLADE: Question, Mr. Chairman?
20        MR. BREEDLOVE: Keep going.
21        BY MR. SLADE: 
22  Q.   In terms of a successful account, people,
23    persons -- or people, equipment, and boat making it all
24    the way down, this would not be a successful account;
25    is that correct?
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 1  A.   Well, first, I don't know if they had any
 2    equipment on their trip, being a recreational trip; but
 3    I would say that it was not -- their intent was to go,
 4    I believe, down to Phoenix.  So if that was the purpose
 5    of their trip, it was not successful in terms of their
 6    destination.
 7  Q.   Okay.  And they said they started in Jerome
 8    or they were coming from Jerome; is that correct?
 9  A.   They were coming from what's referred to as
10    Van Deren's Crossing, and I don't know where that is.
11  Q.   If you're coming from Jerome or Van Deren's
12    Crossing, where would you go to put in a boat?
13  A.   As you know, if you look at a map, Jerome is,
14    I don't know, some 10 miles or so off the river.  So I
15    don't know.  I guess one would have to look back at the
16    old maps of roads.  If these were Jerome businessmen,
17    as the article suggests, they would have come down
18    someplace to launch their boat.  And it says
19    Van Deren's Crossing, so if we could figure out where
20    that is, we would know precisely.
21  Q.   Is Jerome closer to Camp Verde or the
22    Clarkdale/Cottonwood area upstream?
23  A.   The latter.
24  Q.   So if we assume that they started at a point
25    that is closest to them, which would be the
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 1    Clarkdale/Cottonwood area, then they may have made it
 2    from Clarkdale/Cottonwood through what we call
 3    Segment 2, then come to an area below Beasley Flats,
 4    and at that point they turned away or gave up, is that
 5    a probable or possible thing to assume?
 6  A.   If you assume that they started near the
 7    Jerome area, under that assumption, that hypothetical,
 8    then that would be true.
 9        Again, we don't know where they started,
10    other than wherever Van Deren's Crossing is, so...
11  Q.   We wish we had that information.
12  A.   Yes.
13  Q.   And what time of year was this trip?
14  A.   May.
15  Q.   Is the irrigation on in May?
16  A.   Yes, yes.
17  Q.   And is May generally a low water month, even
18    if there were not irrigation?
19  A.   Typically, a median flow for May is going to
20    be a lot less than February or March.
21  Q.   Okay.  And they were using two iron boats;
22    that's what you've quoted here; is that correct?
23  A.   As indicated in the newspaper articles.
24  Q.   So we've got possible recreational men using
25    two iron boats in a low flow month at a time when
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 1    irrigation was probably on and the river was not in its
 2    natural condition.
 3        If you just knew that information, before you
 4    figured out if they were successful or not, do you
 5    think they would be successful?
 6  A.   I apologize, Mr. Slade.  You said a lot
 7    there.  Can you describe that again?
 8  Q.   Sure.
 9  A.   I'll concentrate more closely on what you're
10    saying.
11  Q.   Let me just simplify it.
12  A.   Okay.
13  Q.   They're going in May at a low flow, low water
14    time of year with iron boats.  Do you think that's a
15    good idea?
16  A.   I don't think it's my place to question why
17    somebody would want to take a steel boat in May down
18    the Verde River.
19  Q.   Of all the times to go down the Verde River
20    over the course of a year with iron boats, is May, when
21    the irrigation is on, in a low water month, a good or
22    bad time to do that?
23  A.   I certainly wouldn't consider it an optimal
24    time.
25  Q.   And let's look at the last account we've got.
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 1  A.   Okay.
 2        CHAIRMAN NOBLE: Right on time.
 3        BY MR. SLADE: 
 4  Q.   It's a 1931 account, and which is after the
 5    time of statehood, and we've got a flat-bottom boat
 6    going from Clarkdale to Fort McDowell; is that correct?
 7  A.   That's what it says, yes.
 8  Q.   And you've got January and February as the
 9    month; is that right?
10  A.   I do.
11  Q.   Do we know if it was successful by my
12    definition; people, equipment, boat?
13  A.   In this case, Mr. Slade, and, again, this was
14    another article where I wasn't able to find the Verde
15    Copper News online, and so I relied on Mr. Fuller's
16    report.  I'm trying to remember whether the article
17    said that they successfully reached their destination.
18    One thing that did strike me as a bit odd is that they
19    said they were trapping beavers and otters, and I don't
20    believe in 1931 there were any beavers still on the
21    Verde.  So I pointed that out.
22        But beyond that, what I have here is an
23    attempt to summarize what Mr. Fuller said about that
24    article, so...
25  Q.   And we could pull up the article, but you


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® (14) Pages 3074 - 3077







In the Matter of the Navigability of the Verde River 
NO. 04-009-NAV


Administrative Hearing, Volume 14
April 1, 2015


Page 3078


 1    haven't submitted any evidence that it was an
 2    unsuccessful trip?
 3  A.   Based on your definition of successful, no.
 4  Q.   Okay.  So as we look across your historic
 5    boating accounts, let's count the total number of
 6    boating accounts, and let's exclude ferry and raft that
 7    were used as ferry.
 8  A.   Okay.
 9  Q.   And so I'll have you do that, actually.
10  A.   Okay.
11  Q.   If you want to count the total boating
12    accounts, excluding rafts and ferries.
13  A.   Excluding rafts and ferries.
14  Q.   And let's count the John Day trip as five.
15  A.   Okay, if you want to do that.  I wouldn't
16    necessarily do that, but you're the one calling the
17    shots, so...
18        One, two, three, four, five, six.  So six,
19    and then you add another four if you want to count the
20    other four Day brothers.  So that would get you ten.
21    And, again, if that sounds wrong, I'll count again,
22    but...
23  Q.   Sure.  And if we count the soldiers account
24    as not a ferry account and, in fact, a boating account,
25    how many does that get you?
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 1  A.   If you make that assumption, that would get
 2    you 11.
 3  Q.   Okay.  And now let's count how many were
 4    unsuccessful, according to my definition.
 5  A.   And I can't remember now, Mr. Slade.  Did we
 6    say that the Jerome businessmen, in your mind, that was
 7    a successful trip, even though they were trying to get
 8    to Phoenix?
 9  Q.   Unsuccessful.
10  A.   Oh, then I would drop my 10 to 9 and my 14 to
11    13.
12  Q.   Well, we're first starting with all of the
13    boating accounts, and then we're going to count which
14    ones were successful.
15        CHAIRMAN NOBLE: Okay.  My understanding
16    is we are now at 11 boating accounts, and we're going
17    to subtract from that the number of unsuccessful
18    boating accounts?
19        MR. SLADE: That's right.
20        CHAIRMAN NOBLE: Is that what you're
21    asking?
22        MR. SLADE: That's what I'm asking.
23        THE WITNESS: Oh, okay.  I'm sorry.
24        BY MR. SLADE: 
25  Q.   And I apologize if I wasn't clear.
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 1  A.   No.  We're all just trying to get through
 2    this.  So, okay.
 3  Q.   So we talked about the iron boat account as
 4    not being successful; is that correct?
 5  A.   That would be my -- I would call it
 6    unsuccessful.  So now we're from 11 down to 10.
 7  Q.   Okay.  Are there any other unsuccessful
 8    accounts?
 9  A.   Based on your definition of a successful
10    boating account, that's correct.
11  Q.   Okay.
12  A.   We're on the same page.
13  Q.   So 10 of 11 were successful, based on my
14    definition of a successful boating account?
15  A.   Yes.
16        MR. SLADE: Mr. Chairman, this might be
17    a good time for a break.
18        CHAIRMAN NOBLE: Thank you, Mr. Slade,
19    we appreciate that.
20        We'll be in break for 15 minutes.  That
21    means about 11:00.  No.  20 minutes to 11:00 is when
22    we'll reconvene.
23        (A recess was taken from 10:23 a.m. to
24        10:42 a.m.)
25        CHAIRMAN NOBLE: Mr. Slade, please
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 1    proceed.
 2        MR. SLADE: Okay, back on the record
 3    here.  Eddie Slade for the Arizona State Land
 4    Department.
 5        BY MR. SLADE: 
 6  Q.   Mr. Burtell, do you have an opinion on when
 7    the first white settlers came to the Verde Valley area?
 8  A.   Sometime on or before 1864.
 9  Q.   And before that, there were no settlers, is
10    that what that means, in that area?
11  A.   As I indicated, that's when I know irrigation
12    started.  I would have to think a year or two before
13    that time folks got in, came into the area, assessed
14    the land, and decided this was a place to settle.
15  Q.   And do you know about when Camp Verde or Fort
16    Verde was established?
17  A.   If I can refer to my report.
18  Q.   Please do.
19  A.   On Page 9 of my report, I indicate that Camp
20    Lincoln, later known as Camp Verde, was established
21    January 1864 along the Verde River near the confluence
22    with Beaver Creek.
23  Q.   Okay.  And why was that camp established?
24  A.   My understanding was to deal with the Apache
25    unrest at the time.
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 1  Q.   And is that the same reason that Fort
 2    McDowell was established in 1865?
 3  A.   I believe so.
 4  Q.   And the Apache unrest was taking place in the
 5    Verde River Valley; is that your understanding?
 6  A.   At that time the Verde River Valley was one
 7    of an area of Central Arizona where the Apaches had a
 8    stronghold, if you will, were very active.
 9  Q.   And when we talk about the Native American
10    hostilities, it was really a war, is that a fair
11    characterization; it was a war between the American
12    settlers in the Army and the Native American
13    population?
14  A.   Mr. Slade, I'm not a military historian, so I
15    would be remiss to try to characterize what is a war.
16  Q.   Have you seen it characterized as a war in
17    any of your readings?
18  A.   As a war.
19        If so, I don't recall.
20  Q.   But it was certainly a hostile time?
21  A.   Yes.
22  Q.   And when did that hostility end, from your
23    understanding?
24  A.   Maybe another way of looking at it is the
25    hostilities continued in Arizona, but at least in the
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 1    Verde Valley, as one tracks the increase in irrigated
 2    lands, obviously the area became safe enough for
 3    agricultural activities to continue to increase from
 4    1864 through the 1880s and 1890s.
 5        I'm not a historian.  I wish Mr. August was
 6    still here.  He could help us all.  I believe Geronimo
 7    was captured and then he escaped, and I think he was
 8    captured in the late 1870s.  He escaped and he was
 9    still out with a small band of Apaches even through
10    like the mid 1880s, I think; but by that time it was a
11    very small group, so...
12  Q.   So is it fair to characterize it as ending
13    somewhere in the mid 1870s, in earnest the hostilities
14    ended, but continued to some degree through the 1880s?
15  A.   I think by the 1880s it was much more
16    localized.
17  Q.   And you were here for Mr. Randall's
18    testimony; is that correct?
19  A.   I was.
20  Q.   And did he say something similar; that the
21    hostilities were about between 1860 to 1873,
22    thereabouts?  Do you recall?
23  A.   I would have to look back at his transcript
24    to remember what he said.
25  Q.   And do you recall Mr. Randall talking a
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 1    little bit about those hostilities and saying that we
 2    would have shot them on the river, we would have shot
 3    them on coming; do you remember him saying something
 4    like that?
 5  A.   I don't recall him saying that they would
 6    shoot people, but if you want to show me the
 7    transcript, that's fine.
 8  Q.   We'll take a look at the transcript.
 9        So I'm on Verde River transcript Volume 8,
10    February 20th, 2015, and I'm on Page 1827.  In fact, it
11    starts on 1826, and I'll give you the transcript.  I'm
12    on Line 22, if you want to read the question, and then
13    go on to the next page with the answer.
14  A.   Okay, Line 22, "Would it have been dangerous
15    for white settlers to make their way along that river
16    corridor?"
17        "ANSWER --"
18        CHAIRMAN NOBLE: Mr. Burtell, could you
19    read a little louder?
20        THE WITNESS: Sorry.
21        BY MR. SLADE: 
22  Q.   That microphone I think works.
23  A.   Yes.  I apologize to everyone.
24        "Would it have been dangerous for white
25        settlers to make their way along that river
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 1        corridor?"
 2        "ANSWER: It would have been unsafe
 3        anywhere, because we were ready to protect
 4        our land.  Just as much as we would have shot
 5        them on the river, we also shot them on
 6        coming, and there's a place called Grief Hill
 7        there just northwest of Camp Verde where we
 8        attacked a wagon train and wiped it out."
 9  Q.   So from reading that, is it a fair
10    characterization to say that it's a hostile area in the
11    Camp Verde area at the time that Mr. Randall was
12    talking about?
13  A.   Wiping out a wagon I would say is a pretty
14    hostile time.
15  Q.   Or shooting at people along the river would
16    also be hostile?
17  A.   I don't believe he said that; that anyone got
18    shot, actually shot along the river.  But if they did,
19    then that would be an indication of it.
20  Q.   If he said "We would have shot them on the
21    river," would that have meant that -- he did say "We
22    would have shot them on the river or on coming."
23        Does that mean if you were going down the
24    river, you may have been shot?
25  A.   What I actually think it means, that he
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 1    didn't see anybody on the river getting shot, but if
 2    there were somebody on the river, he would have.
 3  Q.   Sure.  So he didn't see anyone on the river
 4    getting shot.  And is one of the reasons maybe that
 5    settlers didn't go on the river is because they might
 6    have gotten shot?
 7  A.   I guess that asks the question -- they got
 8    also shot on a wagon or on a road on a wagon.  So I
 9    would say it was equally dangerous whether you were on
10    a river or on a road on a wagon.  I think it's
11    difficult to distinguish whether one would be more
12    dangerous than the other.
13  Q.   And the Stoneman Road that you talked about,
14    that goes around the Verde River Valley; is that
15    correct?
16  A.   Around?  I don't know if I would characterize
17    it as around the Verde River Valley.
18  Q.   Okay, well, let's pull it up.
19        If you have the page, I would love that.
20  A.   Yeah, I have what would help, perhaps,
21    Mr. Slade, is the Figure 4 of my report, 1876, at which
22    time the Verde -- I'm sorry, the Stoneman Wagon Road
23    had been completed.
24        And the reason -- the way you characterized
25    it -- I'm not trying to be a jerk here.  I'm just --
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 1    the way you described it going around, it actually goes
 2    to the Verde Valley.  The lower part of the Verde
 3    Valley is Camp Verde, and so the road goes up and then
 4    branches off, one branch going to Fort Whipple and the
 5    other branch going to Camp Verde.  So it doesn't go
 6    around.  It goes to the Verde Valley.
 7  Q.   Let's take a look.
 8  A.   Sure.
 9  Q.   If we could zoom in on the -- between the
10    green and the blue in the center, that big -- that's
11    good.  Right about -- keep going down.  Yes.  Okay.
12        So we see Camp Verde at the top.
13  A.   Yeah.
14  Q.   We see a road coming in from the west.  Then
15    we see the road going from Camp Verde, goes out west,
16    the road comes down south, and there's a mountain range
17    in between the Verde River Valley and the Stoneman
18    Road; is that correct?
19  A.   Yeah, and I believe the Grief Hill that
20    Mr. Randall referred to is that mountain pass, if you
21    will, to get from Stoneman Road and drop yourself down
22    into the southern extent, the southern end of the Verde
23    Valley.
24  Q.   Okay.  And then the road cuts down and then
25    it cuts east into Fort McDowell; is that right?
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 1  A.   Yes.
 2  Q.   Okay.
 3  A.   Sure.
 4  Q.   And the hostilities that we were talking
 5    about previously are in that Verde River Valley
 6    stretch, according to Mr. Randall; is that correct?
 7  A.   Mr. Slade, when you say the Verde Valley, my
 8    understanding of the Verde Valley, your assistant here
 9    would have to extend the map up to the north.  Camp
10    Verde represents the lower extent of the Verde Valley,
11    so -- and the Camp Verde Indian Reservation is north of
12    that too.  So that's why I was confused.  You said the
13    Verde Valley.  So the Verde Valley is north, and the
14    Camp Verde area, as I understand it at least,
15    represents the southern extent of the valley.
16  Q.   Understood.  Let me clarify.
17  A.   Okay.
18  Q.   This section from Camp Verde, where the river
19    comes down and makes its way down to Fort McDowell --
20  A.   Yeah.
21  Q.   -- was occupied by the Apaches; is that
22    correct?
23  A.   I can't disagree with you.  Whether they had
24    any strongholds in that area, I don't know.
25        Where I was confused, and I apologize, by
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 1    your questions is I thought you were referring to that
 2    as the Verde Valley.  I think that's more the Verde
 3    Canyon area.
 4  Q.   Let's call it the Verde Canyon area.
 5  A.   Okay, yeah.  I don't know, again, the extent
 6    of the number of Apaches that were along that route.
 7  Q.   Okay.
 8  A.   I simply don't know.  Mr. Randall, I think,
 9    was testifying to the area at and north of Camp Verde
10    because that's where his people, their population, was
11    concentrated and the Reservation was established.  So
12    the Reservation was north of my Camp Verde box.
13  Q.   Okay.  If Mr. Randall said that his
14    understanding of the Apache Nation was that it went as
15    far down as Fossil Creek, is this the Fossil Creek area
16    right here?
17  A.   It is.
18  Q.   Okay.  And we don't see any roads around that
19    area, do we?
20  A.   No, we don't.
21  Q.   And if, strategically, you're trying to fight
22    the enemy, which, unfortunately, in this case happened
23    to be the Native American population, does it make
24    sense to you that you would put a Fort above and a Fort
25    below the area that you're trying to fight?
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 1  A.   I think -- well, again, I'll just say I'm not
 2    a military historian, and I would not want to sit here
 3    and testify as to why someone would put a military base
 4    at a particular spot.
 5        I would say, though, that it's just off the
 6    map to the west you have got Fort Whipple there, you've
 7    got Camp Verde where it is, Camp McDowell, and then you
 8    have old Camp Reno to the east.  Obviously this entire
 9    area was considered an area where they thought a
10    military presence was important.
11        But beyond that, as to why they would put a
12    military base at a particular point, I don't think I'm
13    qualified to answer that.
14  Q.   Would it make sense to you that the military
15    would try to transport down the heart of the area where
16    they might be fighting to go from one Fort to the next?
17  A.   As I -- I'm sorry.
18  Q.   Go ahead.
19  A.   As I indicated in my report, the military
20    both led, I think, no less than two surveying
21    expeditions, if you will, from the Camp McDowell area
22    north, and at least one of those was along the river,
23    to try to find a short route between Camp McDowell up
24    to Camp Verde, and then no less than two surveying
25    trips from the Fort Whipple area going in the opposite
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 1    direction to come down.
 2        There was obviously at this period a time or
 3    period of time when the commanders of these military
 4    bases felt the need for a highway for commerce or a
 5    travel route where they could travel and take goods,
 6    supplies, soldiers, communications between those two
 7    military bases.  And then, of course, Camp Verde as
 8    well.
 9        So the need seemed to exist.  I think my
10    contention is there's the river and it wasn't used.
11  Q.   Sure.  And there are the Forts and the road
12    going around the river as well; is that correct?
13  A.   Sure.
14  Q.   You've never traveled by boat on the Verde
15    River; is that right?
16        I believe you testified to that earlier.
17  A.   I believe I testified to that, yes.
18  Q.   So you're not familiar with your
19    vulnerability, as you would travel down a river, to
20    hostile Indians, perhaps?
21  A.   I'll answer that in a couple ways.  I've
22    never been attacked by a Native American, and I hope I
23    never am.  And I don't say that sarcastically.  You're
24    trying to put me back in time on the Verde River,
25    perhaps, and whether or not -- I'm thinking you might
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 1    be asking me this; what I would be fearful of or how I
 2    might consider use of the Verde River at that time.
 3        I'll just fall back again on Mr. Randall's
 4    account of them attacking a wagon train trying to drop
 5    down either from Camp Verde -- needless to say, it was
 6    somewhere on that Grief Hill.  Is that these were
 7    difficult times for everybody, and I think whether you
 8    were on the river or on a road, that you would have
 9    been susceptible to confrontation with Native
10    Americans.
11        And beyond that, I don't know what more I
12    could really say.
13  Q.   Sure.  And if the Apaches were located -- I
14    believe Mr. Randall said the extent of them was the
15    Black Hills, and is your understanding that the Black
16    Hills are about here?
17  A.   I believe that's correct.
18  Q.   Okay.  And is your understanding that the
19    Apaches, the furthest west they went was the Black
20    Hills, and then the rest of their occupation was east,
21    is that your understanding?
22  A.   All I can say with any certainty, Mr. Slade,
23    is that the Apache presence was at least as far east as
24    the other military base on the Salt River, Camp Apache.
25    So we know at least they -- well, and they extended all


www.coashandcoash.com                 Phoenix, AZ


Page 3093


 1    the way into the Safford Valley because Camp Grant was
 2    in that area.  So we know they went that far east or
 3    the military wouldn't have put the resources into the
 4    bases.
 5  Q.   Sure.
 6  A.   What I struggle with, and I'm not trying to
 7    be evasive, I don't know with much certainty how far
 8    west their range was, and I would trust Mr. Randall to
 9    know what their territory was to the west.
10  Q.   So you haven't done any research to find out
11    where the Apache were located, specifically?
12  A.   No.
13  Q.   So you don't know on this map, as you look at
14    it, what areas the Apache occupied before white
15    settlers came in?
16  A.   I think it's safe to assume, with the
17    location of Camp Whipple, which is in that northwest
18    corner, Camp Verde, Camp Reno, and Camp McDowell, that
19    the presence of those four military bases in the 1860s
20    would suggest that much of this entire area there was
21    at least some Apache presence.
22  Q.   Okay.  You could have read an article or a
23    historical account about this, but you didn't read
24    anything like that; is that right?
25  A.   Mr. Slade, there were lots of articles I'm
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 1    sure I could have read that I didn't, but I did not
 2    read one on this issue.
 3  Q.   And you didn't list at all in your report, as
 4    a reason the river was not used, that there was a war
 5    going on in the river corridor area; is that correct?
 6  A.   I do not discuss the fact that the river
 7    would not be used because of the Apache presence.
 8  Q.   Let's turn to one of your impediments to
 9    navigation, rapids.
10  A.   Okay.
11  Q.   And I believe you list those; your section on
12    impediments begins on your Page 12 in your report,
13    X009.
14  A.   And I have a table that summarizes at least
15    the named rapids.
16  Q.   Okay.  Let's go right to that table then.
17  A.   Sure.
18  Q.   That is Table -- let's see, we have --
19  A.   It's Table 4.
20  Q.   Okay.  So that is our Slide 13.
21        And this is a table that you compiled based
22    on Mr. Williams' description of rapids on the Verde
23    River; is that correct?
24  A.   As noted in Footnote (a).
25  Q.   Does this contain any other descriptions
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 1    besides from Mr. Williams?
 2  A.   Let me check.
 3        The only other thing I add, Mr. Slade, is
 4    under Footnote (c), and I apologize for the small
 5    print, I say "Williams describes and locates other
 6    rapids within Segments 3 and 4 but does not specify
 7    their class."
 8  Q.   Did you specify their class other than what
 9    Williams had specified?
10  A.   I think you just asked me what was the basis
11    of this table, and as I said, Footnote (a).
12  Q.   Okay.  So when it says, in Footnote (c), he
13    doesn't specify their class, you didn't go back and
14    attempt to specify that class?
15  A.   No.
16  Q.   And if we look at Segment 1, are there any
17    rapids above the level I or II?
18  A.   No.
19  Q.   And if we look at Segment 2, are there any
20    rapids above the level I?
21  A.   Yeah, if you look at -- or possibly at high
22    water.  If you look at the two on the right, what he
23    refers to as Platform Banks Droppings and the Roller
24    Uno, I think he says I+ to II at high water.
25  Q.   Okay.  But the initial designation that
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 1    stands alone, apart from the parenthetical, is a
 2    Class I; is that correct?
 3  A.   His statement about the I+ to II, that's from
 4    Williams, not me.
 5  Q.   Okay.
 6  A.   Oh, and I should also say, excuse me,
 7    Mr. Slade, that that refers also to the Clay Banks Rock
 8    Garden, because it says "see next."  I didn't have
 9    space to put the text in, so...
10  Q.   Okay.  So Clay Banks through Platform Banks
11    and Roller Uno are I's; they can be I+ to II at high
12    water?
13  A.   According to Mr. Williams.
14  Q.   Okay.  Every other rapid in Segment 2 is
15    noted on your chart as a I+?
16  A.   That's right.
17  Q.   And this is the area where Mr. Lynch runs his
18    commercial operation; is that correct?
19  A.   You know, I'm trying to remember exactly
20    where Mr. Lynch starts, but it would be somewhere
21    within Segment 2.  And the reason I say that,
22    Mr. Slade, is that I can't remember if he also provides
23    any outfitting for folks that proceed downstream of
24    Beasley Flat.
25  Q.   Right.
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 1  A.   But he certainly starts someplace in
 2    Segment 2, but how far down, I don't know.
 3  Q.   This is the stretch with the Verde River
 4    Greenway; is that right?
 5  A.   Yes.
 6  Q.   And this is the stretch where the Town of
 7    Clarkdale has set up a nice system for recreational
 8    boating; is that right?
 9  A.   A nice system.
10  Q.   Or a few access points for boaters?
11  A.   According to that river guide, there are a
12    series of access points, yeah.
13  Q.   And this is also the stretch where Freeport
14    has an interest, a land interest?
15  A.   I believe that in the Clarkdale area, as we
16    discussed earlier this morning, Freeport still owns
17    some property in that area; but I don't know anything
18    more than that.
19  Q.   And let's move on to Segment 3.  According to
20    this Williams Guide, and correct me if I'm wrong, I see
21    three Class III's.  Is that correct?
22  A.   Just give me a second to check here.
23  Q.   Sure.
24  A.   Yes, two Class III's and what Mr. Williams
25    refers to as a III-.  I'm sorry.  Yes, two Class III's
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 1    and a third, and the third, Bushman, he says is a III-.
 2  Q.   Okay.  So of all the ones that have three
 3    hash marks, there are three of those?
 4  A.   Yes.
 5  Q.   Okay.  And then there's also one Class IV,
 6    which we've heard about, and that is The Falls; is that
 7    right?
 8  A.   That's correct.
 9  Q.   Everything else is a I or a II; is that
10    correct?
11  A.   According to Mr. Williams.
12  Q.   Have you ever seen anybody boat down a
13    Class III on the Verde?
14  A.   I have seen photographs in Mr. Williams'
15    report of people going through.  In fact, that might be
16    what's on the cover of his report.  But I believe he
17    has photographs of at least one of these, maybe it was
18    Punk Rock, where he's got somebody in a boat going down
19    through it.
20  Q.   But you've never seen a boat go down a
21    Class III, that you can recall?
22  A.   Are we on the Verde River now?
23  Q.   On the Verde.
24  A.   On the Verde, no.
25  Q.   And you haven't seen anyone boat down The
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 1    Falls, for that matter?
 2  A.   Again, I've seen a photograph, I think, and
 3    that was presented in the numerous pages prior to my
 4    involvement in the case.  I think there's a picture of
 5    somebody kind of doing a daredevil cross of Verde
 6    Falls, yeah, if not more there.  It seems to be a
 7    popular place to get your picture taken.
 8  Q.   You've read the PPL Montana case; is that
 9    right?
10  A.   As we discussed this morning, yes.
11  Q.   And do you remember what the size of some of
12    the waterfalls in the Great Falls reach on the Missouri
13    River were that the court was talking about?
14  A.   You know, I don't recall, and please refresh
15    my memory, if the Supreme Court decision actually
16    provided the class of those rapids; but if they did, I
17    would like to see that, yeah.
18  Q.   And if they didn't provide the class, and I
19    might have misspoke, but if they provided the height of
20    the falls, do you recall the height of those falls?
21  A.   That, I think there was a reference to the
22    height of some, one or more, of the falls, yeah.
23        Again, I was trying to remember if they
24    actually provided these, the international
25    classifications; and I don't think they did, but...
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 1  Q.   I've got the PPL Montana.
 2  A.   Okay.
 3  Q.   And this is PPL Montana, LLC v. Montana,
 4    132 Supreme Court 1215, and let's go to pin site 1223.
 5  A.   Here it is.  Okay.
 6  Q.   And I'm just going to read from the paragraph
 7    that starts "The Great Falls exemplify."  Do you see
 8    that?
 9  A.   Yes.
10  Q.   "The Great Falls exemplify the rocky, rapid
11    character of the Upper Missouri.  They consist of five
12    cascade-like waterfalls located over a stretch of the
13    Upper Missouri leading downstream from the city of
14    Great Falls in midwestern Montana.  The waterfall
15    farthest downstream, and the one first encountered by
16    Meriwether Lewis and William Clark when they led their
17    remarkable expedition through the American West in
18    1805, is the eponymous Great Falls, the tallest of the
19    five falls at 87 feet."
20        And then it goes on to describe with a quote
21    from Lewis.  Do you see that?
22  A.   Yes.
23  Q.   I'm going to skip that quote.  I'm going to
24    go to the next paragraph.
25  A.   I'm following you.
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 1  Q.   And it says "If one."
 2  A.   Yes.
 3  Q.   "If one proceeds alongside the river upstream
 4    from Great Falls, as Lewis did in scouting the river
 5    for the expedition, the other four falls in order are
 6    Crooked Falls (19 feet high); Rainbow Falls (48 feet),
 7    which Lewis called one of the most beautiful objects in
 8    nature; Colter Falls (7 feet), and Black Eagle Falls
 9    (26 feet)."
10        Did I read that correctly?
11  A.   Yes.
12  Q.   Okay.  So the five falls, as they move down
13    the river, are 19 feet, 48 feet, 7 feet, and 26 feet,
14    and I'm not sure where the Great Falls comes in, but
15    that's 87 feet; is that correct?
16  A.   That's what it says.
17  Q.   Okay.  And if I go to the next paragraph that
18    starts "The Upper Missouri River."
19  A.   I'm there.
20  Q.   "The Upper Missouri River, both around and
21    further upstream of the Great Falls, shares the
22    precipitous and fast-moving character of the falls
23    themselves.  As it moves downstream over the Great
24    Falls reach, a 17-mile stretch that begins somewhat
25    above the head of Black Eagle Falls, the river quickly
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 1    descends about 520 feet in elevation."
 2        Is that correct?
 3  A.   You're reading it correctly.
 4  Q.   Okay.  So can we discern from that that The
 5    Falls they're talking about, the biggest of which is
 6    87, and then 48 and 26 and 19 and 7, can we discern
 7    that that is over a 17-mile stretch?
 8  A.   That seems to be what it says, sure.
 9  Q.   Okay.  If we look at the Verde Falls, do you
10    know how high Verde Falls is?
11  A.   I'm trying to remember what I've read.
12    Somewhere between maybe 5 and 10 feet.
13  Q.   5 and 10 feet.  And are there any other
14    falls?
15  A.   At least the way Williams describes it, he
16    has something called the Pre Falls and the Post Falls
17    and then The Falls.  So I guess there's a bit of a
18    gradation of where, you know, a rapid ends and a
19    waterfall begins.
20        Certainly Verde Falls is the feature that
21    most people talk about; but I get the impression that
22    Pre Falls and Post Falls, based on the photographs, are
23    also quite steep, but maybe in his mind doesn't quite
24    fall into the classification of a waterfall.
25  Q.   And let's include the stretch from Pre Falls
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 1    to what you've noted as --
 2  A.   Post Falls.
 3  Q.   -- Post Falls.
 4  A.   Okay.
 5  Q.   How many miles is that?
 6  A.   According to Mr. Williams, it's a stretch of
 7    three-tenths of a mile.
 8  Q.   Okay.  I thought I'm looking at seven-tenths
 9    of a mile, 97.1 to 97.8?
10        Oh, excuse me, I'm reading the wrong side.
11    Three-tenths of a mile?
12        So Pre Falls begins at River Mile 91.2 and
13    Post Falls is at River Mile 91.5?
14  A.   Yes.
15  Q.   Okay.  Three-tenths of a mile with a 5 to
16    10-foot fall, as you've described it.
17        Is that significantly different than a
18    17-mile stretch with the falls heights that we've
19    listed, in your opinion?
20  A.   Certainly the falls described in PPL Montana
21    of are of greater drop than these falls.
22        As to what effect that might have on
23    navigability, my contention would be even these falls
24    would be an obstacle to navigation; both of them would
25    be.
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 1  Q.   And do obstacles or portages defeat
 2    navigability, from your understanding of the case law?
 3  A.   It's more a question -- again, I think
 4    throughout these proceedings, Mr. Slade, it's my
 5    contention that you can't just look at one individual
 6    factor.  Portaging, certainly, in circumstances, can
 7    defeat navigation, depending on how often and frequent
 8    it is; and at the end of the day, does the amount of
 9    portaging result in a river that is not useful as a
10    highway for commerce.
11  Q.   Okay.  And you've heard some testimony from
12    people who have boated the river about that portage.
13    And is it your understanding that people have testified
14    that if you would like to portage Verde Falls, it's a
15    10-minute drag, in fact, not a portage, around the left
16    side of the falls; is that what you heard?
17  A.   Well, I've heard a couple of things.
18    Yesterday's testimony from Mr. Dimock I thought was
19    quite insightful about how it might -- what might be
20    required to get the Edith, his historic boat, around
21    those falls.  That's a very different type of an
22    experience than someone perhaps in a kayak trying to
23    get around those falls.  So --
24  Q.   And what did he describe?
25  A.   Well, he said that due to the weight of the
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 1    boat, that he would -- might have to line it through.
 2    And then the question, as I recall yesterday -- I was
 3    trying to listen as closely as I could.  That it would
 4    be challenging -- I don't know if he said
 5    impossible. -- to line it by himself, but it would
 6    certainly help to have a second or third person.
 7        I didn't get the impression that he thought
 8    it would be a trivial matter of lifting the Edith up
 9    and walking it around the Verde Falls to portage.
10  Q.   Did you get the impression that he would have
11    had to do it for a length that was much more than just
12    right over The Falls?
13  A.   We don't know, do we?  Because he's never,
14    and nobody has, taken a big historic wooden boat down
15    there.
16  Q.   Well, the historic record does talk about
17    different boats.
18  A.   But not the Edith, and nor do we know the
19    level of portaging that other folks may or may not have
20    done.  All we know, and we spent quite a bit of time
21    earlier walking through those boating accounts, is that
22    some were able to get from Point A to Point B, but we
23    don't know the specifics.
24  Q.   Sure.  But when we heard from Mr. Dimock, he
25    said he would not even portage.  He would line his boat
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 1    down the 5 or 10-foot falls, however you want to
 2    characterize them, and he would be on his way.
 3        Did he talk about taking a day or two days or
 4    ten days to do that; do you recall?
 5  A.   I would have to look back at his testimony.
 6    I don't know if he was asked how long it would take.
 7  Q.   If it took -- in the PPL case, do you
 8    remember how long it took Lewis and Clark to go around
 9    that 17-mile stretch?
10  A.   I don't, and it's been a while since I've
11    read the case, and so I can't remember if the court
12    summarized that.
13        Excuse me, Mr. Slade.  To answer your
14    question, it seems like, but I would have to read it,
15    they say "The party proceeded over a more circuitous
16    land route by means of portage, circumventing the Great
17    Falls and their surrounding reach of the river before
18    returning to travel upon the river about a month
19    later."
20        So maybe that's the closest we get.
21  Q.   Okay.  It took them about a month,
22    potentially?
23  A.   Well, it says "See Lewis and Clark Journals,"
24    so I would probably want to read the journals to see.
25    You know, it could be that that month wasn't just to
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 1    get around The Falls; that maybe they were doing some
 2    other exploring, so...
 3  Q.   Sure.  Didn't take them 10 minutes, though;
 4    we know that?
 5  A.   Unless they were more superhuman than they
 6    were -- than we know they were, yeah.
 7  Q.   And let's go back to your chart?
 8  A.   Okay.
 9  Q.   Table 4 of X009.  And Segment 4, how many
10    Class III rapids are there in Segment 4?
11  A.   Give me just a second.
12        There are none that Mr. Williams lists.
13  Q.   And let's turn to your next impediment, which
14    is shallow depth, and we'll start on Table 6 of your
15    report, X009.
16  A.   Okay.
17  Q.   And so you've listed, as three impediments to
18    navigation, beaver dams, rapids, and shallow depths; is
19    that correct?
20  A.   In my report.  That's what I list in my
21    report.  I would add a fourth one.
22  Q.   And what is that?
23  A.   It would be in the lower Verde I would
24    include areas there that were braided.
25  Q.   Did you talk about braiding in your report at
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 1    all?
 2  A.   I did not.
 3  Q.   Okay.  Did you submit anything regarding
 4    braiding in your report?
 5  A.   I didn't.
 6  Q.   So we haven't had a chance to review your
 7    evidence for braiding in the lower Verde; is that
 8    correct?
 9  A.   What I did is, because I -- I didn't present
10    braiding in my report.  I didn't have Dr. Mussetter's
11    report.  I knew, based on the work that he had done in
12    the Gila, that he was going to update Dr. Schumm's
13    report in that area.  And his report came out I believe
14    a few weeks after my report came out.  So I was
15    confident that Mr. Mussetter was going to address that
16    issue.
17        I have since had the opportunity to not only
18    read Dr. Mussetter's report, but to hear his testimony;
19    and I think he makes a compelling case that a fourth
20    impediment to navigation would have been braiding of
21    the channel in that lower reach, which for my
22    segmentation would be in Segments 4 and 5.
23  Q.   And I might not have heard you.  Did you say
24    you considered that before you wrote your report?
25  A.   Because I knew that -- I read Dr. Schumm's
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 1    report before I read -- or before I prepared my report,
 2    because it was available.  It was in the record.
 3        By the time I had written my report,
 4    Dr. Mussetter had not yet released his report.  So it
 5    was my understanding that he was going to address
 6    navigability -- or he was going to address the braiding
 7    issue in the lower Verde.  So I didn't feel that I
 8    needed to go into it on my own.
 9  Q.   Okay.  So you felt that the impediments that
10    you listed were significant enough that you didn't need
11    to address braiding?
12  A.   I think they, in combination with the other
13    lines of evidence that I've presented, made me feel
14    that a reasonable person would include that the river
15    was not navigable.  Adding Dr. Mussetter's analysis of
16    braiding in the lower, in my mind, just further
17    supports the conclusions I made.
18  Q.   So what you did include in your report,
19    again, is beaver dams, rapids, and shallow depths --
20  A.   That's correct.
21  Q.   -- as impediments?
22        Okay, and we've looked as rapids, and we're
23    going to look at your depths.
24  A.   Okay.
25  Q.   And I want to make sure I understood what you


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® (22) Pages 3106 - 3109







In the Matter of the Navigability of the Verde River 
NO. 04-009-NAV


Administrative Hearing, Volume 14
April 1, 2015


Page 3110


 1    did.  And I think the first thing you talk about in
 2    your report is you looked at well pumpage from the
 3    period that you chose, which was 1914 to 1940.
 4        Now, let me back up.  I think I skipped a few
 5    steps.  You did a lot before that.  But you came to a
 6    decision where you would look at the data from 1914 to
 7    1940 because that was the best available data and you
 8    thought that would be the best period to try to
 9    reconstruct the river; is that correct?
10  A.   As I discussed starting on Page 15 of my
11    report, Mr. Slade, I considered -- and I say it in
12    Paragraph 16 [sic]; that I considered several factors
13    before I selected a flow period to try to reconstruct.
14  Q.   And ultimately you ended on the period of
15    1914 to 1940?
16  A.   A bit more precisely, the period beginning in
17    the 1910s and ending in 1940.  I believe there's one of
18    my -- I think.  Let me check.
19        The gage at Camp Verde did have some records
20    that went back to 1913, so a year before 1914.
21  Q.   Okay.  So your table should say 1913 to 1940,
22    perhaps, if we're being exactly accurate?
23  A.   You're correct.  That's a mistake on my part.
24    Yes, I can see why there would be a confusion there.  I
25    say 1914, and I should say 1913.
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 1  Q.   And the first depletion you looked at was the
 2    possibility of well pumpage, is that right, whether
 3    there were wells that were pumping that would have
 4    affected the baseflow during that period; is that
 5    right?
 6  A.   When you say it's the -- I'm a little
 7    confused. -- it's the first thing I looked at or --
 8        It's one of the factors that I looked at,
 9    certainly, was during my period of record what may have
10    been the impacts of pumping.
11  Q.   Okay.  And you came up with it would have
12    been less than 1 cfs; is that right?
13  A.   For that period, based on some recent
14    groundwater modeling work by the U.S. Geological
15    Survey, turning the clock back to the period in the
16    early 1900s, that's what I concluded from their work.
17  Q.   And that's a study that you looked at.
18        The 1 cfs that you reported, what area of the
19    river were they talking about, if you recall?
20  A.   My understanding is that study covered the
21    headwaters area all the way down through Camp Verde,
22    through Beasley Flats.  It was a study by Garner and
23    others, 2013.  And if you'll permit me, maybe the
24    reference provides, in the title of it, the extent.
25        Human Effects on the Hydrologic System of the
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 1    Verde Valley, Central Arizona, 1910 through 2005 and
 2    then 2005 through 2010.
 3  Q.   When they say the Verde Valley, does that
 4    include the upper watershed?
 5  A.   You know, my understanding, that the model
 6    that they looked at extended not just in the Verde
 7    Valley, but extended up into the headwaters area.  And
 8    that there is great disagreement, I think, between
 9    Mr. Hjalmarson that the USGS missed pumping in the
10    upper -- in the headwaters area and they didn't include
11    that in the model.  So there seems to be a difference
12    of opinion on his part with the USGS.
13  Q.   Okay.  And did you submit that study as
14    evidence?
15  A.   I provided the reference and I provided, I
16    believe, the page numbers.
17        Yeah.  I provide page numbers in
18    Paragraph 69.  Pages 32 and 33 talk about the amount of
19    well pumpage during that period, and then Pages 34 and
20    35 indicated their estimate of the reduction in
21    baseflow due to that pumping on those pages.
22  Q.   Okay.  And if that study was for the Verde
23    Valley and the 1 cfs or less than 1 cfs that you came
24    up with was not including the upper watershed, does
25    that mean you did not include all of the possible well
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 1    pumping in the upper watershed?
 2  A.   My understanding of that report is they did
 3    include what they thought was the important pumping in
 4    the upper watershed.  And the disagreement, again,
 5    seems to come down to Mr. Hjalmarson is under the
 6    impression that a lot of pumping was occurring in that
 7    headwaters area in the shallow aquifer that the USGS
 8    simply missed.  And I think he takes great pains to
 9    point out the deficiencies in that USGS model; that
10    they missed all that pumpage.
11        I'm not sure, however, that that's an opinion
12    that the USGS and the modelers agree with, who did the
13    work; but that's his opinion as a retired USGS person.
14  Q.   And after you calculated the pumping
15    depletion, your next --
16  A.   Excuse me, Mr. Slade.  I didn't calculate the
17    pumping depletion.
18  Q.   Okay.  After you found what you thought was a
19    reliable number for what was being depleted from the
20    river due to pumping between 1913 and 1940, my
21    understanding of your next step was to turn to the
22    Hayden report; is that correct?
23  A.   In terms of step by step what I did,
24    obviously it wasn't quite as straightforward as one to
25    the next.  It was more step-like in terms of what I say
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 1    in Paragraph 66.  First, I needed -- before I could do
 2    anything, I needed some reliable flow records.  So
 3    that's where I truly started.  And then the next thing
 4    that I looked at in terms of priority or importance was
 5    diversion data.
 6        So that's where, again, I'm not trying to be
 7    nitpicky with you, but you said then next I looked at
 8    Hayden.
 9        I looked for diversion data earlier in the
10    process because I knew that irrigation was the primary
11    cultural depletion for the area.  So that's what I
12    looked for next was some reliable measurements of the
13    amount of water being diverted from the river.  So that
14    led me to the Hayden report and reports that came
15    before.
16  Q.   Okay.  And when you looked at the Hayden
17    report -- and we're back on your table here.
18  A.   Okay.
19  Q.   -- you came up with the diversion from
20    Del Rio and the diversion from Granite Creek as 4 cfs
21    each; is that right?
22  A.   That's right.
23  Q.   And you've got a footnote there that says
24    "From Hancock (1914, Page 32) and Hayden (1940,
25    Page 9)," is that right?
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 1  A.   That's right.
 2  Q.   So --
 3  A.   And then I say "higher rate used if two
 4    values available for same location."
 5  Q.   Okay.  And so that would be where you came up
 6    with the 4 cfs for that Del Rio and Granite Creek?
 7  A.   Either from Hayden or Hancock, yes.
 8  Q.   And that would total the cfs diversion in the
 9    upper watershed, because the next one is upper Verde,
10    which is not the upper watershed; is that correct?
11  A.   Well, what the next general location would
12    be, that area above the mouth of Sycamore Creek.
13  Q.   So the total upper Verde diversion that
14    you came up with is 8 cfs for Del Rio and Granite
15    Creek?
16  A.   As indicated by Hancock and Hayden, yes.
17  Q.   And do you have a copy of Hayden with you?
18  A.   I do.  I do.
19  Q.   Okay.
20  A.   Mr. Slade, are we done with PPL, or should I
21    keep it?
22  Q.   Yes, we're done right now.
23  A.   I just -- I have a tendency of getting stuff
24    mixed up with my stuff, so let me do that.
25  Q.   Me too.
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 1  A.   And I should say, Mr. Slade, I have not
 2    printed out Hayden in its entirety, but I certainly
 3    have the pages that I used and some other pages.  So
 4    certainly if it would help and you have a full copy,
 5    that might be -- if you want me to read something else,
 6    just keep in mind I don't have --
 7  Q.   Yes, we do have a full copy, and we can
 8    provide that to you.
 9  A.   Okay.  Thank you.
10  Q.   And --
11  A.   Excuse me, Mr. Slade.  I just wanted to take
12    a look if his attachments got included in here.
13  Q.   They are included.
14  A.   They are.
15  Q.   Yes.
16  A.   Okay, great.  Or his exhibits.  Okay.
17  Q.   So let's turn to your first cite, which is
18    Page 32 of Hancock (1914), and we are on the Hayden
19    report, which --
20        MR. SLADE: Do we have an exhibit number
21    on Hayden?
22        MS. DEBI LOPEZ: X053-188.
23        MR. SLADE: X053-88.  Is that the
24    complete Hayden?
25        MS. DEBI LOPEZ: 188.  Yes.
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 1        BY MR. SLADE: 
 2  Q.   X053 Part 188.  Okay.  And there's two
 3    different sets of page numbers.  There's a page number
 4    for the exhibit and then there's a complete page number
 5    for the whole thing.  So we are on the complete page
 6    number 317; is that right?
 7  A.   Yes.
 8  Q.   Can we pull that up, actually?
 9        And you calculated the 4 cfs from, from my
10    understanding, the 175 and the 170 maximum capacity,
11    which is miner's inches; is that correct?
12  A.   That's right.
13  Q.   Okay.  And you came up with about 4 for each
14    one of those?
15  A.   Yeah.  And, you know, it's always funny, as
16    an engineer or a scientist, how many significant
17    figures do you show in a table.  And I don't show them
18    all, which is why, when you look at my Clarkdale
19    column, you see 2 plus 2 plus 4 is equal to 9, and you
20    think, wow, this guy can't even add.  The problem,
21    again, is the decimal places I'm not showing.
22        So just keep that in mind if you saw some,
23    what looks like, discrepancies.  It's more of a
24    rounding thing or how many decimals I'm showing in the
25    table.
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 1  Q.   Sure.  So if 175 miner's inches is actually
 2    4.325 cfs, you've shown 4?
 3  A.   Well, it's 4.35.
 4  Q.   Okay, 4.35.
 5  A.   Yeah.
 6  Q.   And did you use anything else to come up with
 7    the diversions at Del Rio and Granite Creek from the
 8    Hayden report?
 9  A.   I didn't use the Hayden report for Del Rio or
10    Granite.  In this case I relied on Hancock, because I
11    don't believe that Hayden had ditches or ordinary
12    capacities or amounts being diverted for that area.
13  Q.   And what year was the Hancock report
14    published?
15  A.   It said that he did his fieldwork, if you
16    look at -- and you're right, these page numbers are
17    crazy.  If you look at Page 289 of the Hayden report,
18    it's his letter submitting -- this is Hancock's letter
19    submitting his report to a superior judge, John
20    Phillips, and he says, "I respectfully submit the
21    following report of my investigations of the Verde
22    River and its tributaries, commencing July 12th, and
23    ending October 31st, 1914."
24        So I read that to suggest that that's when he
25    did his work, 1914, which is the same year the report
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 1    got published.
 2  Q.   Okay.  So the diversions that you have
 3    tabulated for Del Rio and Granite Creek were
 4    established in 1914?
 5  A.   Yes.
 6  Q.   But the period of record that you used was
 7    from 1913 to 1940?
 8  A.   That's correct.
 9  Q.   If there were things that began depleting
10    water after 1914, would those be accounted for in your
11    report?
12  A.   You know, I looked at that and realized that
13    there wasn't.
14  Q.   There was not what?
15  A.   There wasn't any additional effects from 1914
16    to 1940 caused by things going on up there.
17  Q.   Do you have any idea of when the Chino Valley
18    Irrigation District began?
19  A.   Yeah.  In fact, I believe it was 1915 or '16
20    that the reservoir was completed.
21  Q.   Okay.  And is that after 1914?
22  A.   It is.  And, again, I was aware of that, and
23    so I did check independently to see if that, and then
24    later, as you might ask me, Sullivan Dam I think was in
25    the late '30s, whether those structures were having an
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 1    effect on the river.  And so I did examine that.  In
 2    hindsight, I should have put that in the report.  But I
 3    looked at it.
 4  Q.   And how did you look at it?
 5  A.   Two ways.  And one is an incomprehensible,
 6    and I'm the first to admit it, graph that I entered as
 7    an exhibit and will need Mr. Hood to help me out here.
 8    I can give him the Freeport number and let him give you
 9    the rest.
10        This is Freeport 21.  And when you see it,
11    you'll see why I then looked at another reference.
12        MR. HOOD: And Freeport 21 is a tab
13    behind X037.
14        BY MR. SLADE: 
15  Q.   Okay.  Can you explain what we're looking at
16    here?
17  A.   Sure.  And I apologize, I was -- let me get
18    my own copy of 21.
19        And what's -- and, again, as a scientist, I
20    apologize to all that this is probably one of the most
21    incomprehensible-looking charts that you could create.
22        What I was attempting to show here, and it's
23    much better described by the USGS in a report that
24    Mr. Hjalmarson referenced, was the baseflow at the
25    Clarkdale gage, which, as you know, is downstream of
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 1    those dams that we were just referring to.
 2        And you can see we have, at least here --
 3    boy, if it wasn't always this case -- some data right
 4    when the reservoir started to be operated, 1915 to
 5    1916.  And they operated the Clarkdale gage for a
 6    couple of years, and then they jumped ahead and
 7    looked -- and then it resumed operation in the '60s.
 8        And what I was trying to capture here was
 9    whether or not the baseflows during the time when the
10    irrigation season was occurring had changed.
11        And when I presented this, my counsel
12    certainly was probably as confused as all of you about
13    what this said.  And I should have -- and I apologize
14    to all; that this is much better summarized by the USGS
15    in a report that Mr. Hjalmarson has discussed, and
16    that's the Owen-Joyce and Bell report.
17        I don't know if this has been entered into
18    the record.  So all the heat should be on me for that.
19    Let me give for the record what the title is.  Again,
20    this is a document that Mr. Hjalmarson referred to.
21    It's called the "Appraisal of Water Resources in the
22    Upper Verde Area, Yavapai and Coconino Counties,
23    Arizona."  And this was prepared by the USGS on behalf
24    of the Arizona Department of Water Resources.
25  Q.   Do you know the date of that study?
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 1  A.   It's 1983.
 2        And it might -- and I certainly -- again,
 3    I'll apologize to all.  Maybe during a break we can get
 4    this copied.  All counsel certainly should look at it;
 5    but this is a document that, again, Mr. Hjalmarson
 6    referred to.
 7        And on Page 36, the last paragraph, they make
 8    the following statement:  They say "Records for the
 9    station near Clarkdale" -- that one -- "from June 1915
10    to June 1921 indicate that the baseflow is virtually
11    identical to the baseflow computed for records
12    collected from April 1965 to September 1978.  The lack
13    of change suggests that the groundwater system upstream
14    from Clarkdale still represents equilibrium
15    conditions."
16        So what that suggests to me, Mr. Slade, is
17    that the effect of any of those dams, the dams on
18    Granite Creek are far upstream from the headwaters.
19    Because we're fortunate that we have baseflow data from
20    that period, starting during my period of record and
21    then going into 1978, suggests that I would concur with
22    what Owen-Joyce is saying; "The lack of change suggests
23    the groundwater system upstream...still represents
24    equilibrium conditions."
25        And when I say groundwater system, both the
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 1    regional deeper system, as well as any shallow system
 2    that Mr. Hjalmarson has spent a lot of time discussing.
 3  Q.   So the comparisons were 1915 to 1921 and then
 4    1965 to 1978; is that correct?
 5  A.   Unfortunately, that -- well, and we have some
 6    data from '65 to '68 here.  That's when the gage
 7    resumed.  So they looked at it.
 8  Q.   But what you just told me, 1915 to 1921 was
 9    compared to 1965 to 1978?
10  A.   Yes, and they say that if you compare those
11    two periods, they're not seeing a change in baseflow.
12  Q.   Okay.  And if the Chino Valley Irrigation
13    District starts in 1916, would you expect them to have
14    most of their agriculture up and running by 1916?
15  A.   I don't know how quickly they developed their
16    fields.  There were already fields up there before,
17    that I think were being dryland farmed; and then once
18    the Irrigation District got up and running, I would
19    suspect that once the dam filled and they started to
20    irrigate, they were irrigating right away.
21        So my guess would be in 1916, and I think
22    that's reflected in the Hayden report, that you start
23    getting some more acreage at that time, so...
24  Q.   Do you know when that acreage reached its
25    maximum for the Chino Valley Irrigation District?
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 1  A.   You know, I don't know when it would have
 2    reached its maximum.  I just know that it started at
 3    that period and it continues to this day.
 4  Q.   So if it reached its maximum after 1921, and
 5    then it declined from 1921 to 1965?
 6  A.   I have no data to indicate that it does.  If
 7    you have some data to show me that, that would help.
 8  Q.   Do you have any data on the agriculture
 9    between 1914, when the Hancock report was written, and
10    1940, when you've ended your period that you've looked
11    at?
12  A.   What I have is an indication of what, if any,
13    effect the agriculture in that area during that period
14    would have done to the river; and that is it's no
15    different than April 1965 to 1978.
16  Q.   Okay.  But what we don't have in that study
17    is 1921 to 1940; is that right?
18  A.   That's right, yeah.
19  Q.   So that's 19 years of data we don't have, but
20    6 years of data or 7 years, well, 6, '15 to '21, that
21    we do have?
22  A.   Right, and I have not read anything that
23    indicates that between 1921 and 1940 the Chino Valley
24    Irrigation District substantially increased or
25    decreased its acreage.
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 1        CHAIRMAN NOBLE: Mr. Slade.
 2        THE WITNESS: Yes.
 3        CHAIRMAN NOBLE: Would it be impossible
 4    if we took a lunch break at this time?
 5        MR. SLADE: Anything's possible in your
 6    chambers.
 7        CHAIRMAN NOBLE: We're going to take our
 8    lunch break.  We will reconvene in the Palo Verde room.
 9    It's the one with the 50-foot table, or is it 75?
10        MR. BREEDLOVE: Out the door, north side
11    of the building, right here.  And this is only for the
12    Gila River -- or for the conference.
13        MR. MCGINNIS: Salt.
14        CHAIRMAN NOBLE: For the scheduling
15    conference that will take place at 1:30 p.m.
16        (A lunch recess was taken from
17        11:55 a.m. to 2:18 p.m.)
18        CHAIRMAN NOBLE: Mr. Mehnert, please
19    call the roll.
20        DIRECTOR MEHNERT: Okay.  Commissioner
21    Allen.
22        COMMISSIONER ALLEN: Here.
23        DIRECTOR MEHNERT: Commissioner Horton.
24        COMMISSIONER HORTON: Here.
25        DIRECTOR MEHNERT: Chairman Noble.
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 1        CHAIRMAN NOBLE: Yes, I am here.
 2        DIRECTOR MEHNERT: And Commissioner
 3    Henness is absent this afternoon.
 4        CHAIRMAN NOBLE: Thank you.
 5        Mr. Slade.
 6        BY MR. SLADE: 
 7  Q.   Good afternoon.  Again, Eddie Slade with the
 8    Arizona State Land Department.
 9        When we left off, Mr. Burtell, we were
10    talking about the Hancock report and -- excuse me, the
11    Hayden report, which includes both the Hancock and the
12    Turney reports as exhibits, and I would like to pull up
13    the map that Hayden used of the upper Verde watershed,
14    and that is in the Hayden report, Page 23, if we could
15    pull that up, please.
16        Have you looked at this map, Mr. Burtell?
17  A.   Let me catch up to you here.  I want to make
18    sure we're talking about the same.
19        Yes, I did look at this map.
20  Q.   We were talking about the Chino Valley
21    Irrigation District before, and that is the area I'm
22    pointing at in my red, with the red pointer?
23  A.   It says "Chino Valley Irrigation District."
24  Q.   And that is along the Granite Creek area; is
25    that correct?
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 1  A.   Yes.
 2  Q.   And the Del Rio area that we were talking
 3    about is at that area; is that correct?
 4  A.   It is in that township, as I understand, yes.
 5  Q.   Where is the Big Chino Valley on this map?
 6  A.   The Big Chino Valley is to the north and to
 7    the west, I believe.
 8  Q.   Is it captured on this map, would you say?
 9  A.   No.
10  Q.   And where is Walnut Creek on this map?
11  A.   Walnut Creek, as I understand, is to the west
12    and isn't on this map.
13  Q.   Okay.  So it's not captured on this map?
14  A.   Not on this map; but there was also a set of
15    maps at the end of the report that I don't know if
16    those help us out any or not.  If you could just give
17    me a second, I'm looking at those.
18        I don't see those on his map.
19  Q.   So if there were agriculture diversions or if
20    water was being -- well, let me back up.
21        Does the Big Chino feed into the -- does the
22    Big Chino Valley feed into the Verde watershed?
23  A.   Yes.
24  Q.   Does the Walnut Creek Valley or system feed
25    into the Verde watershed?
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 1  A.   It does.
 2  Q.   So if there was agriculture in the Big Chino
 3    area or the Walnut Creek area, then what it looks like
 4    is the Hayden report did not account for that, at least
 5    as we look at this map?
 6  A.   Yeah, as I understand, Mr. Slade, Hayden did
 7    account for the future, if not the present, irrigation
 8    in the Big Chino from deep artesian wells as opposed to
 9    surface water diversions; and he discusses in some
10    length.  I think he has a whole section in his report
11    related to development, proposed and existing
12    development, in the Big Chino area in his report.
13        So I guess what I'm trying to say is that he
14    was aware of agricultural activities in that area, and
15    not being supplied by surface water diversions, but by
16    deep wells.
17  Q.   And would deep wells affect the water that
18    makes it to the Verde River?
19  A.   Yeah, and I would fall back on the Owen-Joyce
20    document, where my understanding of the development of
21    the Big Chino was in that period between the 1915 and
22    1940, versus certainly by the time then you jump to
23    1960s, the Big Chino area was being irrigated, and any
24    effect on baseflow would be reflected, again, by
25    comparing the earlier period to the later period.
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 1  Q.   I appreciate this Exhibit X037, Part 21, but
 2    I've got to say it's incredibly difficult to read.
 3  A.   And, again, and that's why I -- unless I'm
 4    mistaken, I tried to point out repeatedly how difficult
 5    this is to read, and that's why I read the quote from
 6    the Owen-Joyce and Bell, where they discuss both the
 7    flow in this early period, as well as the flow
 8    beginning in '65.
 9  Q.   Okay.
10  A.   And their analysis of -- this is the actual
11    record of flow during those years versus they looked at
12    the flows focusing on the baseflow, which would be most
13    affected by such pumping like in the Big Chino.
14  Q.   Okay.  And it looks like you put a cap of
15    90 cfs at the top of X037.  Did the baseflows go higher
16    than that?
17  A.   Yeah.  As you can see the top of these, some
18    of the lines, yes, they go up higher; but you can see
19    they don't go any lower.  So I tried to create a graph
20    where I was capturing the low flows, but I wasn't
21    trying to capture flood events.
22  Q.   So this isn't representative of baseflow
23    years; this is representative of the flow during that
24    year, over the course of the year?
25  A.   Yes, and because I show all the months and
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 1    there are times --
 2        COMMISSIONER ALLEN: That's okay.  I
 3    just want to see what the colors are.
 4        THE WITNESS: And there are times during
 5    the year when, because of monsoonal events or summer --
 6    or I should say spring snowmelt, that it's not in
 7    baseflow conditions.
 8        So I didn't do a great job of what the
 9    title of that was.  It really should be Historic Verde
10    River Flows Measured at the USGS Gage, and then
11    probably a note saying that I capped the discharge at
12    90, but some flows are higher than that.
13        Baseflow being, I think Mr. Hjalmarson
14    calculated, on the order of maybe 60 cfs or so as his
15    baseflow at the Paulden gage.  So I'm trying to capture
16    that lower range of the hydrograph.
17        BY MR. SLADE: 
18  Q.   Sure.  So if we look, actually, on the far
19    right side, and I'm over here in April, May, and June,
20    and the pink is 1915 and '16; is that right?
21  A.   That's correct.
22  Q.   Okay.  And that is somewhere between 75 and
23    80 cfs?
24  A.   Yes.
25  Q.   Okay.  Generally speaking?
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 1  A.   Yes.
 2  Q.   If we go down from the pink, that blue is the
 3    years '67 to '68; is that correct?
 4  A.   Yes.
 5  Q.   And that is somewhere between 70 and 75 cfs?
 6  A.   That's right.
 7  Q.   Okay.  So that's a year, if we're comparing
 8    '67, '68 to '15, '16, we would say that '67, '68 is
 9    about 10 cfs lower than the pink?
10  A.   Yeah, and the problem with looking at April,
11    May, and June is that the plants are starting to
12    transpire, and so you also have that effect to be
13    considering.  And so from a baseflow perspective,
14    probably when the trees aren't transpiring and folks
15    are not irrigating, in my mind it would make better
16    sense to perhaps look in the December, January type of
17    time frame.
18  Q.   Well, no matter the year, plants are
19    transpiring; is that right?
20  A.   I'm sorry, say that again.
21  Q.   No matter the year, '67, '68 or '15, '16,
22    plants are going to transpire in the spring; is that
23    right?
24  A.   That's right.
25  Q.   Okay.  So I didn't quite understand why we
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 1    can't look at that time period, if we can kind of throw
 2    out transpiration as something that occurs over the
 3    course of all years?
 4  A.   Yeah, and, again, I think that's the benefit
 5    of looking at the Owen-Joyce and Bell, where they
 6    didn't just look at '65 through '68.  They looked at, I
 7    think, a period up through the '70s, where any
 8    year-to-year variability in baseflow and runoff, even
 9    during the springtime, they were able to look at a
10    longer period of record and, again, come to their
11    conclusion that the baseflow in the earlier period, in
12    the 19-teens, was not substantially different, in their
13    opinion, than during the later period.
14  Q.   Okay.  But this is what you put together
15    regarding baseflow after you realized that the Hancock
16    report in 1914 did not consider any irrigation
17    depletions after 1914; is that correct?
18  A.   I'm sorry, could you say that again?  I need
19    to listen more closely.
20  Q.   The Hancock report in 1914 does not consider
21    depletions after 1914, because it was written in 1914?
22  A.   Okay.
23  Q.   Okay.  And your period was from 1913 to 1940;
24    is that correct?
25  A.   Yes.


www.coashandcoash.com                 Phoenix, AZ


Page 3133


 1  Q.   And you put this together to try to make the
 2    argument that baseflow did not change all that much
 3    from 1914 to 1940; is that correct?
 4  A.   That's correct.
 5  Q.   Okay.  And what we've just seen, based on
 6    what I pointed out, is that in April, May, and June,
 7    according to this graph, there's a 10 cfs difference
 8    from 1915 to 1967?
 9  A.   For comparing those two years.
10        If you were to compare 1915 to 1967 through
11    '68, it would be more on the order of a 5 cfs
12    difference; the red line versus the light blue line.
13  Q.   Okay.  I'm sorry, I thought we did the light
14    blue and the red line before?
15  A.   I don't think we've done any line-to-line
16    comparisons yet.
17  Q.   Okay.  Light blue in the middle?
18  A.   Yeah.
19  Q.   And what's your estimate about that middle
20    range; what is that cfs?
21  A.   Looks like on the order of, I don't now,
22    70 maybe 2, maybe 73, if I was to average it.
23  Q.   Okay.  And your estimate of this range?
24  A.   Would be maybe on the order of 78.
25  Q.   Okay.  So --
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 1  A.   I think that's the 5 or 6 cfs I just said.
 2  Q.   So let me make sure the record reflects that.
 3    From '67, '68, comparing that to '15, '16, you said on
 4    the order of 5 cfs difference?
 5  A.   Yeah.
 6  Q.   And then if we go lower to '65, '66 and
 7    compare that to '15, '16, what's the average that you
 8    would call the black line, '65, '66?
 9  A.   I would say the black line is probably on the
10    order of maybe 68 or so.
11  Q.   Okay.  And, again, the pink line you said was
12    78; is that --
13  A.   Yeah, I think I said 78.
14  Q.   So that's a 10 cfs difference?
15  A.   Yes.
16  Q.   And that all happened after the 8 cfs that
17    was accounted in Mr. Hancock's report in 1914; is that
18    correct?
19  A.   What we don't know, unfortunately, Mr. Slade,
20    is that what happened after 1940 to 1960s, which was
21    outside the period that I looked at.
22  Q.   Sure.  But for your purposes we're looking at
23    1913 to 1940.
24  A.   Okay.
25  Q.   Okay.  And there is a 10 cfs or -- yeah,
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 1    10 cfs difference that happened after 1914, when the
 2    Hancock report was written?
 3  A.   Again, Mr. Slade, that 10 cfs that you're
 4    depicting is when you choose to compare one set of
 5    years to another set of years, and then there's -- when
 6    you do another comparison, it's 5.
 7        So for that comparison it's 10.  For the
 8    other comparison it's 5.
 9  Q.   Okay.  Either 5 or 10, depends which year?
10  A.   Okay.
11  Q.   Okay.  Where is that accounted for in your
12    report?
13  A.   Well, again, not knowing that the difference
14    may have been caused for the years that you want me to
15    compare after 1940, I had no reason to believe that
16    that difference was caused by something outside of the
17    period that I reconstructed.
18  Q.   The study you looked at is what you based
19    this on; is that correct?
20  A.   I didn't base this on anything.  I mean this
21    is data from the USGS.  I don't understand your
22    question.
23  Q.   Let me rephrase.
24  A.   Okay.
25  Q.   You told us that the study you looked at
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 1    compared the time period of '65 to '78.
 2  A.   Are we back to the Owen-Joyce study?
 3  Q.   That's right, we're back to the Owen-Joyce.
 4  A.   Okay.
 5  Q.   Compared the period from '65 to '78 to 1915
 6    to '21; is that correct?
 7  A.   If I can, I'll try to get the page number
 8    again.
 9        Page 36 compared June '15 to June '21
10    compared to April 1965 to September 1978.
11  Q.   Okay.  So we've got 1965 on here, actual USGS
12    gage data at Clarkdale?
13  A.   We have the beginning of the second period
14    that the USGS looked at, yes.
15  Q.   And it tells us that compared to 1915 there's
16    about a 10 cfs difference?
17  A.   If you were going to limit it to comparing
18    those direct years, that's what the data is saying.
19  Q.   Okay.  And I'll ask you again, because I'm
20    not sure I understood your response.
21  A.   Okay.
22  Q.   Where did you account for that in your
23    report?
24  A.   Again, I didn't account for something which I
25    feel could be explained by cultural impacts to the
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 1    river that occurred after the period that I analyzed.
 2    So I did not account for something that I didn't have
 3    evidence definitely occurred within my period of
 4    record.
 5  Q.   Okay.  But the study that you referenced
 6    which told you about baseflow used the period of '65 to
 7    '78, which is after the period of your study?
 8  A.   That's right.  And '65 to '78, they
 9    reactivated the gage in '65, so we're limited to the
10    data that we have.
11  Q.   So that's a study that is accounting for
12    things that happened outside of the period that you
13    looked at, but you relied upon that?
14  A.   It provided me further evidence that anything
15    that might have been happening in the headwaters area
16    after Hancock was in that area would not have caused a
17    substantial change in the flow of the river, baseflow
18    of the river, by making that comparison.
19  Q.   And is that study, as according to your
20    understanding of it -- and it's not in evidence, so I
21    don't think it's been reviewed.  I haven't reviewed it.
22    But according to your understanding of it, is that
23    study consistent with what we're seeing on this
24    hydrograph here with the 10 cfs difference?
25  A.   It is when you consider that they didn't just
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 1    look at, as I've presented, '65 to '68.  They looked at
 2    a longer period, April '65 to September 1978.  So they
 3    looked at a roughly 13-year period of more recent
 4    record, compared that to 1915 to 1921, of which I only
 5    have a couple of the earlier years here.
 6        So they looked at a longer period early on
 7    and a longer period more recently and drew their
 8    conclusion, again I'll read, the baseflow was virtually
 9    identical between those two periods.
10        And, again, this is a report that
11    Mr. Hjalmarson cited several times, the Owen-Joyce and
12    Bell report.  So it's a USGS document.  It is what it
13    is.  I'm not sure what more I can say.
14  Q.   That's fine.  And, again, I haven't read it;
15    but if it turns out that that document was only
16    addressing the Verde Valley and not the upper
17    watershed, could we rely on that document?
18  A.   Again, it's somewhat nonsensical to me, that
19    question, because the gage is reflective of what's
20    happening in everything above it.  I mean it's the
21    Clarkdale gage.  So any substantial effect to the
22    hydrograph would be reflected by things that are
23    happening upstream of it.
24        So when they say then "The lack of change
25    suggests that the ground-water system upstream from
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 1    Clarkdale," and that's the groundwater system that
 2    would include everything upstream of Clarkdale that
 3    might be affecting that gage, "still represents
 4    equilibrium conditions," it says what it says.  I'm not
 5    sure how else to interpret the clear language of what
 6    the USGS said.
 7  Q.   Do you know if Hayden visited the Big Chino
 8    or the Walnut Creek area?
 9  A.   If Hayden did.
10  Q.   Or Turney or Hancock.
11  A.   I believe that they were tasked with looking
12    at the watershed of the Verde River above, Hayden was,
13    above, at this time, I believe, Horseshoe, because
14    Horseshoe, as I understand, was completed in the mid
15    1940s.  Hayden's report was 1940.  So as I understand,
16    he was tasked with looking at that area in its
17    entirety.
18        And, actually, if you look at the first page
19    of -- I'm sorry, Page 3 of the Hayden report, you'll
20    see that there is a map, and he actually shows the
21    irrigated lands on Page 3.  And if you take a look at
22    that, you'll see Walnut Creek is included on that map.
23    In fact, he even plots what looks like it says
24    "Drainage Diversion Line Damsite" from Williamson
25    Valley.
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 1        And as I understand, he has a section in here
 2    about future development in the Big Chino.  So my
 3    impression is that he did get up into that neck of the
 4    woods.
 5  Q.   And Mr. Hjalmarson would disagree with you on
 6    that point?
 7  A.   I'm not surprised.
 8  Q.   Does SRP have a gage at Walnut Creek; do you
 9    know?
10  A.   Walnut Creek?  If they do, I'm not familiar
11    with it.
12  Q.   I'm going to jump around a little bit and
13    move off the Hayden report.
14  A.   Are we done with it?
15  Q.   For now, yes.
16  A.   Oh, for now.
17  Q.   Yes.
18        You mentioned yesterday that you can say for
19    sure that below the depths that you have put on your
20    reconstructed depth chart, downriver, just immediately
21    downriver from those would be shallower; is that
22    accurate?
23  A.   I apologize, Mr. Slade.  Let me get my report
24    out again.  So we're referring back now to --
25  Q.   We're talking about a conversation we had
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 1    yesterday.
 2  A.   Okay.
 3  Q.   And when I asked you what would be the depth
 4    downstream of the depth that you have reconstructed for
 5    the readings at the site where the USGS did their
 6    readings --
 7  A.   Okay.
 8  Q.   Okay.  You said the depth, I can say for
 9    certain, would be shallower; is that correct?
10  A.   I would say that the depths that I present as
11    reconstructed using the USGS rating curves, since those
12    rating curves were not established at a riffle, that
13    the depths that I reconstructed are at least as deep,
14    if not deeper, than what's at the riffle.
15  Q.   Okay.  And is it true that the -- so the site
16    where the current meter measurement is taken is upsite,
17    upriver from the control; is that an accurate
18    statement, and downriver from the gage height or the
19    gage?
20  A.   It would be located in the vicinity of the
21    gage.  It could be upstream of the gage.  It could be
22    downstream of the gage.
23  Q.   And it could be upstream of the gage?
24  A.   Not substantially up.  It's the same issue
25    with being downstream of the gage.  You don't want to
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 1    get very far away from the gage, with the concern that
 2    there might be an increase or decrease in flow adjacent
 3    to the gage.
 4  Q.   And so the current meter is measured at a
 5    place where there is adequate velocity?  I think you
 6    mentioned that yesterday.  Is that correct?
 7  A.   To get a current reading of accuracy, yes.
 8  Q.   Okay.  And velocity can be created by two
 9    types of controls, a channel control and a section
10    control; is that right?
11  A.   Can you say that again?
12  Q.   Are there two types of controls that would
13    increase velocity downstream of where the current meter
14    measurement is taken?
15  A.   Well, certainly at a section control you're
16    going to have a more limiting elevation of the channel,
17    where you likely will get riffles to form.
18        When you're at the higher flows and channel
19    controls kick in, then it's the overall dimensions of
20    the river valley or the floodplain that's controlling
21    the velocity and the distribution of flow.
22  Q.   Sure.
23  A.   But those are levels that are typically much
24    higher and much beyond what I would consider ordinary
25    and natural.
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 1  Q.   So channel controls are not generally used as
 2    a place to measure the current meter just upstream?
 3  A.   Oh, no, that's not what I said.  I said that
 4    most gages, not all, have two controls.  At lower flow
 5    the stage at the gage is affected, controlled, if you
 6    will, by the section control; but at higher flows the
 7    stage at the gage site is going to be affected by the
 8    channel control.
 9  Q.   And that's a place where the width is
10    potentially narrowed or widened a bit, depending on the
11    circumstance; but if we're talking about a control,
12    usually narrowed downstream?
13  A.   Yes.
14  Q.   Okay.
15  A.   That certainly is a -- yes.
16  Q.   And if you have the same amount of water
17    coming in the river and it's narrowed, what happens to
18    depth?
19  A.   The depths will increase.
20  Q.   Okay.
21  A.   Yeah.
22  Q.   So have you done any research to figure out
23    which gages here are affected by channel controls or
24    section controls?
25  A.   My understanding, in light of the pool and
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 1    riffle sequence out here, that all of these gages would
 2    have a section control, and at higher flows they will
 3    all have a channel control.
 4  Q.   Okay.  So at higher flows, if there's a
 5    channel control, depths may be greater than the depths
 6    you've put in your report?
 7  A.   Well, certainly under higher flows, we've now
 8    moved past what I was trying to evaluate, which was the
 9    median flow conditions or the 25th percentile.
10  Q.   So your contention is that a channel control
11    is only a factor at flows above median?
12  A.   No, I didn't say that.  I said that, again,
13    at lower flows section controls are governing.  One of
14    the benefits of using the direct streamflow
15    measurements is that you don't have to try to model or
16    simulate where the river transfers from section control
17    to channel control.  You let the measurements, if you
18    will, speak for themselves.  That is, they are
19    reflective of the depth of the river and the flow
20    conditions at various discharges.
21        And no river is unique.  No river is always
22    going to plot as a perfect line.  Things are very
23    dynamic.  So that's one of the benefits of rather than,
24    as Mr. Hjalmarson did, just take one cross-section in
25    time and simulate what the maximum depth is, when you
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 1    look at repeated measurements of discharge and depth
 2    and velocity, width over time, you're able to capture
 3    more of the ephemeral nature of the channel conditions
 4    over time.
 5        And if you were to extend a rating curve far
 6    enough, you might be able to see the jump, if you will,
 7    in the curve where the section control converts to a
 8    channel control.  And I didn't do that exercise.  My
 9    task more was looking, after reconstructing flows and
10    using actual measurements rather than simulated depths,
11    what types of on-the-ground measurements were the USGS
12    coming up with for the very depths that I'm
13    reconstructing.
14  Q.   Okay.  But they could have made a measurement
15    that was greater at a higher flow or potentially
16    greater at a lower flow if it was downstream in a
17    channel control area?
18  A.   Well, I don't know if I would characterize it
19    that way, Mr. Slade.  What I plotted in the rating
20    curves that I constructed was the data that the USGS
21    collected starting from the lowest flows all the way up
22    to 100 or 200 cfs beyond the highest flow that I
23    constructed.
24        So I wasn't selective in -- I looked at all
25    of the data that they -- all of the field measurements
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 1    that they made related to that gage.  So I wasn't using
 2    or not using any data.  I just used the data; I used
 3    all the measurements that they took, again, within a
 4    range of discharges that cover at least a couple
 5    100 cfs beyond the highest discharge that I was trying
 6    to reconstruct the depth for.
 7  Q.   So let me wrap up this by asking you, can you
 8    say with a hundred percent certainty that below the
 9    measurement of the gage site that you have put down in
10    your report, it would be shallower?
11  A.   A hundred percent certainty.
12        I'll say again, I say with -- a hundred
13    percent -- with very high certainty that the depths at
14    a riffle would be equal to or less than the depths that
15    I reconstructed.
16  Q.   Okay.
17  A.   So if you were to put --
18  Q.   I didn't ask you --
19        MR. HOOD: Let him finish.  Excuse me,
20    Mr. Chairman.  Could the witness be allowed to finish
21    his answers, please?
22        BY MR. SLADE: 
23  Q.   Go ahead, Mr. Burtell.
24  A.   If you were to reconstruct the flows and pass
25    those flows over a riffle that was in the vicinity of
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 1    one of these gages, then it is my opinion that the
 2    reconstructed depths at that riffle would be equal to
 3    or less than what I put in my report.
 4  Q.   I didn't ask you about riffles, specifically,
 5    because that's a certain type of control.
 6        My question is, just downstream, if it's a
 7    channel control or a section control, can you also say
 8    with a hundred percent certainty that the depths would
 9    be less?
10  A.   I apologize, Mr. Slade, I don't understand.
11    I don't understand what you're asking.  So maybe I need
12    to listen again, and maybe if you can rephrase it.  I
13    just --
14  Q.   We'll come back to it.
15  A.   Okay.
16  Q.   So I want to continue on with your analysis.
17    And you reconstructed flow based on the Hayden report,
18    and we've talked about the upper watershed; and you've
19    also used the Hayden report for the areas below the
20    upper watershed, is that correct, to reconstruct flow?
21  A.   I guess I need to repeat myself.
22        I used the Hancock and the Hayden report to
23    get an indication of the typical surface water
24    diversions along the Verde River.
25  Q.   And my question is, I'm looking at your


www.coashandcoash.com                 Phoenix, AZ


Page 3148


 1    Table 6, X009, Cultural Depletion of Verde River
 2    Streamflows, and just want to make sure.  We talked
 3    about Del Rio and Granite Creek, and are the rest of
 4    those diversion rates from Hayden and Hancock footnotes
 5    that you put at the base there?
 6  A.   Yeah, I'm not sure how more descriptive I
 7    could have been.
 8  Q.   That's fine.  We talked about earlier the
 9    study that you had not included as a footnote that you
10    looked at, so I just want to make sure that we have all
11    the information here.
12  A.   Okay.
13  Q.   And that's column two, and the way you got
14    from column two to column three is by using the Ross
15    report; is that correct?
16  A.   That's correct.
17  Q.   And we have heard a lot about the Ross
18    report.  I want to ask you about the conversation that
19    you had with Ross that you talked about in your direct
20    testimony.
21  A.   Yes.
22  Q.   Was that by phone or by e-mail?
23  A.   Both.
24  Q.   Have you submitted the conversation you had
25    by e-mail as evidence?
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 1  A.   We have those documents, and, Mr. Hood, if
 2    you want to present those, we can.
 3        MR. HOOD: If Mr. Slade would like a
 4    copy, I would be happy to give them to him.
 5        MR. SLADE: I would.
 6        THE WITNESS: Unfortunately, we don't
 7    have Mr. Hjalmarson's e-mail transmissions, but I kept
 8    a record of mine and have those for the benefit of the
 9    Commission.
10        MR. HOOD: Rich, do you need one?
11        THE WITNESS: I have one, thank you.
12        Mr. Slade, if it would help, but
13    obviously you need to look at this yourself, the first
14    three pages were a futile attempt on my part to get to
15    Mr. Ross Mr. Hjalmarson's documents, which he didn't
16    have.
17        He didn't have any of Mr. Hjalmarson's
18    documents and, thus, you'll see my attempts to send him
19    pages of Hjalmarson's report related to what I did and
20    then trying to send him the entire report, which is the
21    next couple of e-mails.  It's a very large document,
22    his addendum, second addendum, and so --
23        BY MR. SLADE: 
24  Q.   Mr. Burtell --
25        MR. HOOD: I apologize, Mr. Chairman.
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 1    Mr. Slade is continually cutting off Mr. Burtell.  I
 2    think it's inappropriate.  I've tried to stay seated as
 3    much as I can.  Mr. Burtell needs to be allowed to
 4    finish his answers.
 5        MR. SLADE: I didn't --
 6        MR. HOOD: He asked about the e-mail
 7    chain.  He needs to be allowed to finish.
 8        MR. SLADE: Mr. Chairman, I hadn't even
 9    asked Mr. Burtell a question before he started talking.
10    If that's how we're going to proceed, it's going to be
11    a long time.
12        MR. HOOD: I disagree that he didn't ask
13    him a question.  He asked him about this e-mail chain.
14        CHAIRMAN NOBLE: Please proceed,
15    Mr. Slade.
16        BY MR. SLADE: 
17  Q.   Did Mr. Hjalmarson use the Ross study at all?
18  A.   I don't believe he did, no.
19  Q.   So if Mr. Hjalmarson presented Mr. Ross with
20    his documents, there would be no evidence of Mr. Ross's
21    work in Mr. Hjalmarson's documents that he would
22    present?
23  A.   Could you state that again?  I didn't follow
24    you.
25  Q.   Another way of saying it is there's no reason
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 1    for Mr. Hjalmarson to present Mr. Ross with his own
 2    documents when he didn't use the Ross study.
 3  A.   Oh.  The reason I thought it was valuable to
 4    get Mr. Ross Mr. Hjalmarson's study was not all of what
 5    Mr. Hjalmarson did, but specifically the addendum that
 6    critiqued my use of Ross's work; that is,
 7    Mr. Hjalmarson's critique of the value of Ross's data
 8    Mr. Ross never saw.
 9  Q.   And if we go to Mr. Hjalmarson Exhibit X059,
10    second addendum, Page 95, we just encapsulate the
11    essence of what Mr. Hjalmarson said in his direct about
12    why he did not submit more e-mails, and I just wanted
13    to make sure that was clear to the Commission.
14        Mr. Hjalmarson's e-mail is as follows:  "Very
15    helpful.  Can I quote you on this?  Please respond."
16        And, Mr. Burtell, I'll give you a chance to
17    get there.  Page 95.
18  A.   Oh.  Thank you.
19  Q.   And Mr. Ross's response is, "As long as it is
20    clear that you are quoting me as a former NAU student
21    who wrote the thesis used, and not in my official
22    current capacity, then you may quote me as such:  Open
23    quote, I feel that the data gathered for four large
24    ditches from 2008 to 2010 are neither temporally or
25    spatially adequate to model historic flows for the
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 1    Verde River, end quote.
 2        Did I read that correctly?
 3  A.   You did.
 4  Q.   So from my understanding of that, Mr. Ross
 5    was very clear in what he wanted to be quoted about.
 6    Did you get that understanding?
 7  A.   That's what those words say.
 8  Q.   Okay.  So when Mr. Hjalmarson says he won't
 9    present other e-mails, could it be because Mr. Ross was
10    very clear about what he wanted to be quoted on?
11  A.   When I talked to Mr. Ross, I had found out,
12    according to him, that there were numerous e-mails that
13    Mr. Hjalmarson sent to him, and I didn't ask him what
14    those were.  But apparently Mr. Ross indicated that it
15    was a bit overwhelming the amount of e-mail traffic
16    that Mr. Hjalmarson was sending to him.
17        So when Mr. Hjalmarson was cross-examined and
18    was asked the nature of those e-mails and indicated he
19    would not present them, I'll leave it to the Commission
20    to wonder itself what, if anything, was in those
21    e-mails, many of which Mr. Ross said Mr. Hjalmarson was
22    sending to him, that may or may not be relevant to
23    this.
24        And one thing in particular, I think,
25    Mr. Slade, that is telling in Mr. Ross's quote is


www.coashandcoash.com                 Phoenix, AZ


Page 3153


 1    "neither temporally or spatially adequate to model
 2    historic flows."
 3        When I talked to Mr. Ross, Mr. Ross indicated
 4    to me that he was under the impression that what I had
 5    done was or I was characterizing what I had done as a
 6    hydrologic model.  And I think I repeatedly said in my
 7    report that what I was trying to do is not develop a
 8    detailed hydrologic model, but it was an accounting
 9    procedure to try to determine an upper end, an upper
10    estimate of what the ordinary and natural flows were.
11        So when I talked to Mr. Ross, he appreciated
12    my side of the story, if you will, which, again, I
13    think those e-mails might be valuable to see; and that
14    is, exactly how did Mr. Hjalmarson characterize what I
15    did.
16        But I guess we won't know how he
17    characterized what I did.
18  Q.   We've got some differences in depth across
19    the board between depths that you've represented,
20    depths that Mr. Hjalmarson has represented, and depths
21    that we've heard from boaters that have come before the
22    Commission and Jon Fuller; is that correct?  Is that a
23    fair --
24  A.   Boy, the way you character -- I don't know
25    how -- you say differences in depths.  You've got to
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 1    be -- I can't answer that, Mr. Slade.  You have to be
 2    specific about who is saying a depth and where.  A
 3    general statement like that, I don't even know how to
 4    answer it.
 5  Q.   Sure.  It was meant to be general.  We don't
 6    all agree, potentially, on the depths, all the experts
 7    don't agree; is that a fair statement?
 8  A.   The depths of what?
 9  Q.   Mr. Hjalmarson does not agree with the depths
10    that you have presented?
11  A.   Mr. Hjalmarson focused on maximum depths.  I
12    focused on average depths.
13  Q.   And if we converted Mr. Hjalmarson's depths
14    to average depths, are they in agreement with your
15    average depths?
16  A.   I don't know, because I didn't do that, and I
17    don't think he did that.
18  Q.   And if there is disagreement between depths,
19    is there a case that you know that has relied solely on
20    depth?
21  A.   A case --
22  Q.   Have you read a case that has made a
23    determination of navigability solely on depth?
24  A.   Solely on depth.
25        No.  I would say, again, as I've testified
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 1    earlier, Mr. Slade, this is one of several factors that
 2    I think the Commission and prior courts should
 3    consider.  Is it the only one?  Certainly not.  An
 4    important one?  Yes, I believe, yes.
 5  Q.   Is another factor how a boat travels down the
 6    river today?
 7  A.   You have to be more specific when you say how
 8    a boat travels down the river.  What do you mean by
 9    that?
10  Q.   So if there's disagreement about depths, the
11    ultimate question is are the depths too shallow for
12    boating; is that a fair statement?
13        You've said that shallow depth is an
14    impediment to navigability.  So the question is, is the
15    depth too shallow for boating?
16  A.   I would say, based on my attempt to
17    reconstruct flows and reconstruct depths associated
18    with those flows, that there would be numerous areas at
19    the riffles and near the riffles where the depths would
20    be limiting and would cause an obstacle or an
21    obstruction for travel.
22  Q.   And you've never done anything to test that
23    theory out using a boat, watching someone go over a
24    riffle in a boat, or talking to anyone that has gone
25    over a riffle in a boat; is that correct?
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 1  A.   What was probably most telling to me early on
 2    when I got involved in this case, Mr. Slade, is when I
 3    looked at the Utah decision, the Special Master listed
 4    a series of boats that he said were, quote, light draft
 5    boats that were being used at the time for commerce,
 6    and he listed those boats.  And it was quite a variety,
 7    and those boats commonly had drafts that were not
 8    3 feet, which is what everyone says is all I care
 9    about, but drafts that were less than that.
10        And yet what was very telling to me was, at
11    the end of the day he relied on not only those boats,
12    but the report by the War Commission, where they also
13    looked at commerce on the Green and the Colorado River
14    or the Grand River, and indicated for the purpose of
15    commerce 3 feet was a limiting depth needed for
16    commercial navigation on those rivers.
17        That, to me, in combination with the boats,
18    the light draft boats that he said were being in use at
19    the time, was, to me, telling and should then, then
20    provide a further guide -- not the only guide -- as to
21    why depth is important and that depths less than
22    2 feet, which is what we have in my reconstructions,
23    are relevant.
24        If you need, for light draft boats, in the
25    opinion of the War Commission and the Special Master,


www.coashandcoash.com                 Phoenix, AZ


Page 3157


 1    light draft boats -- and Utah became a state I believe
 2    in the late 1890s.  If you need that much water for
 3    light draft boats used for commerce at that time, then
 4    I don't think that's something to ignore.
 5        I understand every river has to be taken by
 6    itself, but what it provides us is a guidepost to ask
 7    ourselves then what type of depths are needed for
 8    commercial navigation.
 9  Q.   When you were making a decision, were you
10    aware that the Supreme Court has stated that small
11    boats, and other courts like the Ninth Circuit have
12    stated that canoes, can be counted as evidence of
13    navigability?
14  A.   I'm certainly aware that cases among all of
15    the evidence that I think that these various courts
16    have looked at, that that is one thing to include; not
17    the only thing.  I think I'm at a loss of any river
18    case that I've read, but please correct me, where the
19    deciding factor was by itself the use of a canoe.
20  Q.   We'll be happy to put that in the brief, so
21    you can find that in there.
22        And would you agree that canoe use, if used
23    for fur trapping on a river repeatedly for commerce,
24    would that constitute evidence of use of the river as a
25    highway for commerce?
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 1  A.   You know, I don't think that your
 2    hypothetical, based on that alone, I would make that
 3    determination.  Whether or not the Commission will, I
 4    don't know; but I believe that if that was all you had,
 5    that that would not be enough.
 6  Q.   Is that different than what you've testified
 7    to before?
 8  A.   I don't -- I don't recall.
 9  Q.   Do you recall testifying on the Gila that
10    canoe use was, in fact, potentially a commercial
11    activity if done in a repeated fashion?
12  A.   As I said, again, Mr. Slade, it certainly is
13    one factor.  But I thought the question was by itself,
14    would that be enough to tip the scales, if you will, as
15    to whether a river as navigable; and I don't think I
16    said that in the Gila case.  But if I did, I certainly
17    would like to see that.
18  Q.   Okay, we'll pull it out.
19        And this is the Gila River transcript,
20    June 20th, 2014, Pages 1175 and 1176, and I'll let
21    you --
22        I can read it or you can.  If you want to
23    read the question and then your answer through to
24    Line 18.  The question starting on Line 12 of 1175, and
25    it's a little longer, but if we want to get his
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 1    complete answer and the question, then we'll read the
 2    whole thing.
 3        And, Debi, if you want to pull that up as
 4    well.
 5        So the question is on Line 12 of 1175.
 6  A.   Do you want me to read this, Mr. Slade?
 7  Q.   Yes, or I can read it.
 8  A.   Oh, no, that's fine.  I was just -- I was
 9    reading it, but not on behalf of the --
10  Q.   How about I read it, since it's up here.
11    Then you don't have to read it.
12  A.   Okay.
13  Q.   Okay.
14        The question is:  "And when you talked
15        about commercial, what did you mean by -- you
16        talked about sustained, and then commercial.
17        What do you mean by commercial use?  At
18        least, what's your understanding of how that
19        term is used by you in your report?"
20        And you say:  "Yeah, and that's a fair
21        question.  Certainly trade, and I know there
22        was some discussion this morning about -- or
23        this week about is it trade or travel, and
24        trade and travel.  I will maybe go on what
25        PPL Montana said, and I think in there it's
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 1        trade and travel in that case.  I think when
 2        it comes to commercial, and I certainly
 3        understand the arguments that attorneys have
 4        had over this issue about does it have to be
 5        profitable or not.  I think it comes down to
 6        if it's not for profit or somebody benefiting
 7        from the practice, then it has to be part of
 8        their livelihood, perhaps.  And, again, I'll
 9        try my best to distinguish it from a, let's
10        say, personal recreation.  Maybe it's almost
11        easier for me to say what it's not.
12        Sometimes it's easier to do that.  I would
13        say that a personal use of a recreational
14        craft in my mind would not be what I consider
15        commercial.  And obviously your expert and I
16        differ perhaps on that.  So it wouldn't
17        include a personal recreational craft.  But
18        conversely, it's certainly, if you've got a
19        trapper who's got a canoe loaded up with
20        pelts and it's being used, and not just one
21        isolated event, but is being used
22        consistently, and there's a record of it.  It
23        has become a highway -- when I hear the
24        phrase highway for commerce, I kind of get
25        the impression that this is something that is
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 1        a reliable, recognizable use."
 2        And do you still agree with that statement?
 3  A.   Then can you restate then?  I think it was a
 4    hypothetical that you were asking me regarding canoe
 5    use.
 6  Q.   Sure.  If you have canoes that are reliably
 7    and consistently used, traveling down the Verde for the
 8    purpose --
 9  A.   Use -- oh, I'm sorry.  I'll let you finish.
10  Q.   -- for the purpose of trapping, canoes or a
11    small boat for the purpose of trapping, are they using
12    the river as a highway for commerce?
13  A.   In that circumstance, that would support a
14    determination.  However, I would again say that there
15    are other factors that should be considered.  But under
16    your hypothetical, that would be something that the
17    Commission should look at.
18  Q.   Okay.  That's all I have on that.  Thank you.
19  A.   Okay.
20  Q.   I want to turn back to your report, and we
21    are moving along.  I am on Page 20 in your report.
22    Actually, let's go to Page 21.  Excuse me.  And I'm at
23    Paragraph 92.  And in 92 you compare the depths from
24    the State of Washington's navigability potential study
25    to the depths of the Verde River; is that correct?
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 1  A.   Yes.
 2  Q.   And you're aware that the State Land
 3    Department did a study for ANSAC of a similar nature
 4    where they had criteria for small watercourses in
 5    Arizona?
 6  A.   I am familiar with your small watercourse
 7    criteria document, yeah.
 8  Q.   And that study was particular to Arizona and
 9    not another state, like Washington?
10  A.   Yes.
11  Q.   Nonetheless, you've looked at Washington; and
12    have you had the chance to read the entire study?
13  A.   What study are we referring to?
14  Q.   The Washington study on navigability
15    potential.
16  A.   I have read sections of it and scanned it
17    all.  I focused, obviously, on an early table on
18    Page 2, where they present those criteria.
19  Q.   Okay.  And do you remember, when you looked
20    at that study, if they are using median or mean flows
21    when they're calculating their depths?
22  A.   I believe they're using mean flows, average
23    flows.
24  Q.   And what flows do you use when you calculate
25    your depths?
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 1  A.   I look at medians.
 2  Q.   So you're comparing the median flow, which is
 3    going to be less than the mean flow on the Verde River?
 4  A.   Yes.
 5  Q.   And you've made the comparison in 92, but did
 6    you mention at all that Washington is using mean and
 7    you are using median?
 8  A.   In terms of the flows?
 9  Q.   Yes.
10  A.   No.
11  Q.   If you used mean flows on the Verde, would
12    your depths be greater than the median flows that you
13    used?
14  A.   It would be realistic to consider that the
15    mean flows would be greater than the median flows,
16    sure.
17  Q.   And did you mention that at all in
18    Paragraph 92?
19  A.   I think I just answered that, your question
20    before.  No, I didn't make that distinction.
21  Q.   So you're comparing apples to oranges, not
22    apples to apples?
23  A.   Again, I think what they're saying here is
24    that whether it's the mean depth or the median depth,
25    when you're getting a depth, an average depth, in the
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 1    river that's less than 2 feet, that there are obviously
 2    some impediments to navigation; probably not.
 3  Q.   But are they saying median or are they saying
 4    mean?
 5  A.   Well, what I'm saying is that using average
 6    flows, they are saying when the mean depth of the
 7    stream is less than 2 feet, it's probably not
 8    navigable.
 9  Q.   Okay.  And you've done the median, which is a
10    smaller flow on a relative basis, and you've compared
11    those depths to the Washington mean depths, which are
12    more flow?
13  A.   But as you recall, Mr. Slade, I also did the
14    25th percentile flows.
15  Q.   Okay.  So let's look at your 25th percentile
16    flows, because in 92 you make the statement "The Verde
17    River is also nonnavigable in its ordinary and natural
18    condition using these criteria," and my understanding
19    is Washington said if it's less than 2 feet, it's
20    probably not navigable.  So you've used that criteria?
21  A.   Yes.
22  Q.   Okay.  And none of your median 50 percent
23    flow reconstructed depths came above 2 feet, according
24    to you; is that correct?
25  A.   Yes.
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 1  Q.   And when we look at the 25 percent -- let's
 2    put that up, Table 5. -- would you say that the
 3    25 percent is more similar to a mean?
 4  A.   Yes.
 5  Q.   Okay.  Do any of those depths go between or
 6    above or equal to 2 feet?
 7  A.   At the East Verde River I have 2.2 feet.
 8  Q.   And, therefore, Washington, if your
 9    25 percent is comparable to a mean, Washington would
10    consider at least two segments here in the 2 foot to
11    3 and a half foot range, and what they say is 2 foot to
12    3 and a half feet may be navigable depending on the
13    balance of factors; is that correct?
14  A.   That's what it says, sure.
15  Q.   And that's different than what you've listed
16    as the Verde River is also nonnavigable using the
17    Washington criteria?
18  A.   To me, the Washington criteria are consistent
19    with the other factors that I looked at to indicate
20    that, again, not looking at any individual factor by
21    itself, but using a balance of factors -- I'll use the
22    words that the State of Washington did. -- that these
23    depths and the other factors in their totality, if you
24    will, would lead one to that conclusion.
25  Q.   But Washington, in their study, they didn't
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 1    look at a whole bunch of other factors.  They said
 2    depth is what we think is a good factor, and we think
 3    if it's between 2 and 3 and a half feet, then it may be
 4    navigable.
 5  A.   And, again, I guess I would emphasize to the
 6    Commission the "may be navigable."
 7  Q.   Sure.
 8  A.   So it may be or it may not be, and, again,
 9    depending on the balance of factors.
10  Q.   Sure.  But it certainly is not nonnavigable,
11    depending on the balance of factors?
12  A.   Oh, no, that's not what it says at all.  It
13    doesn't say it's not nonnavigable.
14  Q.   Let me rephrase.
15        It comes in between the 2 to 3 and a half
16    feet, at least two segments, according to you, not the
17    less than 2 feet, which is what you put in your report?
18  A.   Again, Mr. Slade, as I understand, if it's
19    less than 2, for a threshold or a screening criteria,
20    the State of Washington says probably not navigable.
21    So a greater certainty that it's not navigable.  And
22    then when it's between 2 and 3.5, the probability that
23    it is navigable goes up.  But it's not until you get
24    over 3.5 that Washington -- the probability swings over
25    to the probably navigable.


www.coashandcoash.com                 Phoenix, AZ


Page 3167


 1        So I don't think, again, this by itself is
 2    determinative of whether a stream is or isn't.
 3  Q.   Sure.
 4  A.   But I certainly think it helps support the
 5    various factors that I looked at.
 6  Q.   But when you listed this study, you listed it
 7    by itself and you said according to these criteria, the
 8    depth criteria, the Verde is nonnavigable.
 9        And the problem with that was you were using
10    a different flow than the Washington study.  And when
11    we use a flow that's potentially more comparable to the
12    Washington study, then the Verde River may be navigable
13    depending on a balance of factors?
14  A.   And it may not be navigable.
15        CHAIRMAN NOBLE: Mr. Slade, was that a
16    question?
17        MR. SLADE: Yes.
18        CHAIRMAN NOBLE: Okay.  Would you
19    rephrase it?
20        THE WITNESS: Okay.
21        BY MR. SLADE: 
22  Q.   Is what I'm saying correct; and that is, you
23    used this study as a specific study related to depth,
24    and you found that the Verde was nonnavigable,
25    according to this study, but you didn't use the right
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 1    flow that is used in the State of Washington study?
 2  A.   As I indicated, I don't state here that I'm
 3    just using the median flow, and I looked at both the
 4    median and the 25th percentile.  I don't see
 5    anywhere -- do I state in Paragraph -- I don't believe
 6    I state in Paragraph 92 that I'm looking at the median.
 7  Q.   But you do state "The Verde River is also
 8    nonnavigable in its ordinary and natural condition
 9    using these criteria."
10        The criteria for nonnavigability is less than
11    2 feet.  If we use your median flow reconstruction, all
12    of those are less than 2 feet.  That's where you came
13    up with nonnavigable.
14        If we use a more comparable flow, which is
15    what we pointed out is the 25 percent, two of the
16    segments, according to you, move into the 2 to 3 and a
17    half feet, may be navigable depending on a balance of
18    factors.  But that's not represented in your
19    Paragraph 92, is it?
20  A.   Again, it would --
21  Q.   That's a yes or no question.
22        MR. HOOD: No, it's not.
23        CHAIRMAN NOBLE: Excuse me.
24        MR. HOOD: Mr. Chairman, that was a --
25        CHAIRMAN NOBLE: Please sit down.
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 1        MR. HOOD: -- five-minute diatribe.  He
 2    needs to be able to answer.
 3        BY MR. SLADE: 
 4  Q.   Yes or no?
 5  A.   Could you restate the question, please,
 6    Mr. Slade?
 7  Q.   Is the fact that the Verde is navigable,
 8    potentially, may be navigable, according to the
 9    Washington criteria, if you use a similar flow rate
10    that Washington used, is that represented in your
11    Paragraph 92?
12  A.   Because the 2 to 3.5 feet -- and I'll read it
13    again -- says "may be navigable depending on the
14    balance of factors," that 2 to 3.5 feet suggests that
15    the State is telling the user of their threshold to not
16    just look at depth by itself; that you want to look at
17    the balance of factors.
18        So I am now taking that criteria and trying
19    to apply it, and by applying it, I'm being told by the
20    State of Washington to look at the balance of factors.
21    So I am now following their instruction to not just
22    look at depth, but to look at other factors.  And I
23    looked at other factors.
24        And so at the instruction of the State, I
25    looked at the depth.  The depth fell within that range.


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® (37) Pages 3166 - 3169







In the Matter of the Navigability of the Verde River 
NO. 04-009-NAV


Administrative Hearing, Volume 14
April 1, 2015


Page 3170


 1    I followed their instruction to look at the other
 2    factors.  I looked at those other factors, which we've
 3    spent a lot of time talking about, and came to the
 4    conclusion that when you're asked to look at the
 5    balance of other factors, you come to the conclusion
 6    that it's not navigable.
 7  Q.   If you look at just the factor of depth,
 8    which the study ended up only adopting as the factor
 9    that they would propose the State use, according to the
10    factor of depth, which was the primary part of that
11    study, does the Verde River come in in the may be
12    navigable aspect of their determination?
13        CHAIRMAN NOBLE: Mr. Slade, I guess I'm
14    not understanding.  Are you suggesting that the
15    Washington decision says that we should rely solely on
16    depth of water in making a determination of
17    navigability?  Is that what you're asking him?
18        MR. SLADE: I'm suggesting that the
19    criteria that they proposed was a depth criteria with a
20    balance of other factors.
21        CHAIRMAN NOBLE: Are you suggesting that
22    they propose that we use only a depth criteria?
23        MR. SLADE: I'm not suggesting that.
24    What I'm suggesting is when Mr. Burtell listed the
25    criteria, he was looking at that study as a depth
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 1    study, because that's what it was.  It didn't have a
 2    balance of other factors.  It did not have historical
 3    works.
 4        CHAIRMAN NOBLE: I'm up here, Mr. Slade.
 5        MR. SLADE: Excuse me, Mr. Chairman.
 6        And he's now saying that he included,
 7    beyond depth, these balance of other factors.  But if
 8    we look at what that study was about, which was depth,
 9    Mr. Burtell has misrepresented where the Verde River
10    comes in in that study.
11        CHAIRMAN NOBLE: Do you have any other
12    questions about the Washington decision?
13        MR. SLADE: I don't.
14        CHAIRMAN NOBLE: We're moving on.
15        Would now be a good time to take a
16    break?
17        MR. BREEDLOVE: I have an announcement
18    about the fire drill.  This is off the record.
19        (A recess was taken from 3:36 p.m. to
20        3:56 p.m.)
21        CHAIRMAN NOBLE: We're back on.
22    Proceed, Mr. Slade.
23        BY MR. SLADE: 
24  Q.   I've only got one question left and that
25    question is, Mr. Burtell, can you rank the segments as
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 1    ASLD has segmented them; or, rather, I guess as you've
 2    segmented them, can you rank those?  And I understand
 3    you've determined that all segments are nonnavigable;
 4    is that correct?
 5  A.   That is my determination.
 6  Q.   Would you be able to rank those in order of
 7    which segment is the least nonnavigable going down to
 8    which segment is the most nonnavigable?
 9        There's no easy way to say double negatives.
10  A.   Yeah, it's a double negative.
11  Q.   But if you want to write it down, it's the
12    least nonnavigable.
13  A.   Okay.
14  Q.   So that would be the most navigable.
15  A.   Even though I'm saying that all of the
16    segments are nonnavigable.
17  Q.   That's right.
18        I'm wondering, in your opinion, which segment
19    that you have found is nonnavigable is the least
20    nonnavigable, and then order down to the most
21    nonnavigable, which, to the contrary, would be the
22    least navigable.
23  A.   So the most nonnavigable in a crazy
24    hypothetical would be, just so that we're ranking these
25    similar, most nonnavigable, let's say, might be a
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 1    stream with no water in it at all.  I mean that is the
 2    most nonnavigable, would be a stream with no water.
 3  Q.   Okay.  Are you starting from the bottom or
 4    the top of the ranking?
 5  A.   I was told that I'm supposed to look at the
 6    least nonnavigable to the most nonnavigable.
 7  Q.   Okay.
 8  A.   And I just wanted, for super-extreme sides of
 9    things, most nonnavigable -- I'm not saying this is the
10    case. -- would, let's say, be a dry stream; and least
11    nonnavigable would be a stream that if you added one
12    more drop of water, you tip the scales and now it's
13    navigable.  Is that a fair -- I just want to make sure
14    that we're saying the same thing.
15  Q.   That's right.  Yes, that's correct.
16  A.   Okay.
17  Q.   And now we want to apply that to the Verde
18    River.
19  A.   Yes, okay.  I just wanted to make sure that
20    I'm answering your question as best I can.
21        And to answer your question, I can look at --
22    I can refer to my segmentation, which was the State
23    Land Department's original segmentation?
24  Q.   Yes.
25  A.   Okay.
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 1  Q.   Or if you want to refer to the State Land
 2    Department current segmentation, that's fine too.
 3    Let's just be clear about which it is.
 4  A.   Sure.  If I can, I would prefer to use the
 5    State Land Department's original segmentation.
 6  Q.   Okay.
 7  A.   I always get barked at when I ask more
 8    questions of anybody.  Can there be ties?
 9  Q.   No.
10  A.   No ties.  Okay.
11        If the Commission and Mr. Slade would mind,
12    can I take a minute to look at the segments?
13        CHAIRMAN NOBLE: Since this is the last
14    question, we certainly want you to take your time.
15        THE WITNESS: Okay.
16        CHAIRMAN NOBLE: And thank you, Eddie.
17        THE WITNESS: I will say for the record
18    this is not easy, but I'm trying, particularly because
19    I can't have ties, but that's the rules of this game,
20    so okay.
21        Just about done.  I appreciate people's
22    patience.
23        Okay, Mr. Slade, I am done.
24        BY MR. SLADE: 
25  Q.   Okay.  What do you have.
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 1  A.   Well, I have to preface by saying it's kind
 2    of like the question if you have two children and
 3    you're in an accident and which one are you going to
 4    let die.
 5  Q.   I'm sorry that it was like that.
 6  A.   Again, using this criteria of most
 7    nonnavigable taken to its absurd extreme that there's
 8    no water in the stream at all, to the least
 9    nonnavigable, where just one more drop would tip the
10    scales to it becoming navigable, I would say the most
11    nonnavigable, and then I'll work my way through, would
12    be Segment 1, followed by Segment 3, followed by
13    Segment 2, followed by Segment 5, with the least
14    nonnavigable Segment 4.
15        CHAIRMAN NOBLE: And so the headline is
16    Burtell says Segment 4 is almost navigable.
17        THE WITNESS: Which the way the
18    question's posed to me, I'm sure it will end up in a
19    State Land Department brief like that.  But I would
20    like to say on the record that I feel very strongly
21    that any and all of these segments are not navigable
22    based on my analysis.
23        MR. SLADE: Thank you Mr. Burtell.
24    Thank you, Mr. Commissioner or Mr. Chairman and the
25    Commission.  Appreciate your time.
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 1        CHAIRMAN NOBLE: Thank you, Mr. Slade.
 2    We appreciate what you've done.
 3        Is there anyone else who wishes to
 4    question Mr. Burtell?
 5        Mr. Helm, we welcome you back.
 6        MR. HELM: It's always a pleasure.
 7        CHAIRMAN NOBLE: And following Mr. Helm,
 8    is there someone else we can look forward to
 9    questioning Mr. Burtell?
10        MS. MONTGOMERY: I may have just a few
11    questions, but I would like to go after Mr. Helm.
12        CHAIRMAN NOBLE: Okay.
13        MR. HELM: I know she would, but in the
14    order of things and the way we've been doing it, you
15    get to go before me.
16        MS. MONTGOMERY: Well, the problem with
17    that is that they're points of clarification,
18    Mr. Chairman, and so I would very much like to go after
19    Mr. Helm.
20        MR. HELM: She's going to clarify me;
21    that seems cute.
22        MS. MONTGOMERY: I might have to,
23    actually.
24        MR. HELM: I don't necessarily accept
25    that she can read my mind.
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 1        CHAIRMAN NOBLE: Would it be okay if we
 2    asked you to go now?
 3        MR. HELM: It would be okay if you
 4    asked.
 5        CHAIRMAN NOBLE: We do.
 6        MS. MONTGOMERY: I doubt I would have to
 7    clarify anything you would do, Mr. Helm.
 8        MR. HELM: I bet you will.
 9        CHAIRMAN NOBLE: Now, do you have
10    additional questions?
11        MR. HOOD: As of right now, it would be
12    only a couple, so very brief.
13        CHAIRMAN NOBLE: And then following
14    Mr. Burtell, what is the next step in this hearing?
15        MS. HERNBRODE: Mr. Fuller.
16        DIRECTOR MEHNERT: Rebuttal case.
17        CHAIRMAN NOBLE: And as to rebuttal from
18    the State Land Department, is there anything else that
19    we could be looking for by way of witnesses other than
20    Mr. Fuller, which I believe is all you're expecting to
21    do, Joy?
22        MS. HERNBRODE: That's all I'm expecting
23    to do.
24        CHAIRMAN NOBLE: Mr. Helm.
25        MR. HELM: Yes, sir.
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 1        CHAIRMAN NOBLE: I am very worried.
 2        MR. HELM: I'm terrified.  I've got to
 3    run this thing.
 4        CHAIRMAN NOBLE: I am very worried for
 5    you.  Is someone going to sit next to him and hold his
 6    hand or something?  What happened to the yellow pad?
 7        MR. HELM: Oh, no, don't panic.  We have
 8    that.
 9        CHAIRMAN NOBLE: Oh, okay.  Oh, I just
10    couldn't see.  Okay, we're back in business.
11        MR. HELM: And we have the book.  I'm
12    going to start with the book.  I just wanted to get the
13    one thing in here first, because the book is the stuff
14    I actually did before I got here.
15    
16        CROSS-EXAMINATION
17        BY MR. HELM: 
18  Q.   Mr. Burtell, John Helm for Maricopa County
19    and Maricopa County Flood Control District.
20  A.   Good afternoon, Mr. Helm.
21  Q.   How are you?  Pleasure to see you again.
22        And let's start off, briefly, have you
23    reviewed your CV that you've got here, your CV, and is
24    it up-to-date and accurate?
25  A.   There are a few projects, Mr. Helm, that I've
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 1    worked on since September --
 2        CHAIRMAN NOBLE: Mr. Burtell, you're a
 3    little soft.
 4        THE WITNESS: There are a few projects
 5    that I would add to it, but other than that, it is
 6    pretty up-to-date.
 7        BY MR. HELM: 
 8  Q.   Okay.  Add away.
 9  A.   In addition to continuing to work on the
10    projects that are listed there, the two new projects
11    that I would add would be an evaluation of a spring
12    study in Oak Creek Canyon that I did recently and,
13    also, another project related to water rights in the
14    Agua Fria area.
15  Q.   And when did you do those studies?
16  A.   Both studies have been between when I did
17    this in September 2014 to now.  Both were earlier this
18    calendar year.
19  Q.   Okay.  Did they result in any published
20    papers?
21  A.   They were -- one is attorney-client
22    privileged, and the other was not a report, but working
23    with a counsel, who's actually in another state.
24  Q.   I am somewhat overwhelmed by the breadth of
25    expertise that you express in these hearings.  I mean
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 1    if I understand it, from what I've heard here, you
 2    claim to at least be an expert in some parts of the
 3    history of Arizona or the history of watercourses or
 4    what have you; fair enough?
 5  A.   Oh, I don't think I've ever said, Mr. Helm,
 6    that I'm a historical expert.  I'm not a historian.
 7  Q.   Then I misheard you in your earlier testimony
 8    here, because I recall hearing something about I'm a
 9    self-taught historian, and I get that from having to
10    write history about various things when I do reports.
11  A.   Mr. Helm, you must be confusing me with
12    somebody else.  I don't think I've ever -- and, please,
13    we can go back to the transcript.  I don't think I've
14    ever called myself a self-taught historian.
15  Q.   Well, my recollection is you did.  I do have
16    a note on it.  But I'll just wait and leave that until
17    it's time to write something up.
18  A.   Sure.
19  Q.   And you will agree now that you don't claim
20    to have any particular expertise in history or the
21    analysis that historians do when they're looking at
22    something to try and render an opinion on; is that
23    fair?
24  A.   What is fair, Mr. Helm, is, as Mr. Fuller and
25    other hydrologists that have testified in these
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 1    proceedings, I have used historical accounts to help
 2    further my analysis of the task at hand.
 3  Q.   But they're historical accounts written by
 4    somebody else?
 5  A.   Sometimes reading a newspaper article that is
 6    of a historical nature.
 7  Q.   We'll go a lot faster if you'll answer my
 8    question.
 9        My question was they were written by somebody
10    else, true or false?
11  A.   What was written by somebody else?
12  Q.   The accounts, the historical accounts you're
13    referring to.
14  A.   Yes.
15  Q.   Good enough.  See how fast that goes when
16    you --
17  A.   But, Mr. Helm, I'm going to ask you questions
18    if I don't understand what you're asking.
19  Q.   That's perfectly acceptable, and I'll try and
20    explain it to you.
21  A.   That's great.
22  Q.   Okay.  Then let me just straighten some other
23    things along in this breadth of things.
24        You have stated that one of the big obstacles
25    to being able to boat on the Verde River are beavers.
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 1    So my question to you in that respect is are you a
 2    zoologist?
 3  A.   I am not a zoologist.
 4  Q.   Are you an expert in beavers of any form?
 5  A.   I am not an expert in beavers in any form.
 6  Q.   Are you an expert in wildlife?
 7  A.   I'm not a biologist.
 8  Q.   Okay.  So your observations regarding beavers
 9    then, again, are either from you reading some book that
10    you're relying on or it's just your opinion as John Q.
11    Citizen, not an expert?
12  A.   I would not characterize it that way.
13  Q.   How would you character it?
14  A.   I would characterize it similar to
15    Mr. Fuller, who I don't believe is a biologist, who
16    also talks about historic boats.  Is he a historian?  I
17    don't believe so.  And yet his PowerPoints include
18    discussions of historic boats.
19  Q.   Okay.  Let's talk just a minute about this.
20        Did you have any other experts that worked
21    for you or worked on your studies?
22  A.   No.
23  Q.   So you didn't have any wildlife people who
24    worked on your studies to give you opinions on beavers,
25    right?
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 1  A.   That's correct.
 2  Q.   You didn't have any historians who worked on
 3    your studies to give you opinions on history?
 4  A.   I had the benefit of reading other
 5    historians' reports.
 6  Q.   Nobody that worked under you?
 7  A.   No.
 8  Q.   Okay.  You're aware that Mr. Fuller is the
 9    chief witness for the State here, right?
10  A.   Yes, he is.
11  Q.   You're aware that a number of other experts
12    participated in drafting the State's positions; fair
13    enough?
14  A.   I disagree with that.
15  Q.   How about Mr. Pearthree?  He didn't work for
16    the State?
17  A.   He did work for the State.
18  Q.   Okay.  So he's another expert, right?
19  A.   That's correct.
20  Q.   Okay.  So how do you disagree with
21    Mr. Pearthree working for the State?
22  A.   No, that's not what I disagree with.
23  Q.   What do you disagree with?
24  A.   Well, Mr. Fuller had in his PowerPoint
25    presentation additional documents that he said that he
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 1    was presenting above and beyond his report; but he
 2    didn't provide us the ability of knowing whether that
 3    was based on a historian doing that analysis.  We don't
 4    know where that additional information came.  So you
 5    just asked me --
 6  Q.   You, as the we, are represented here -- or
 7    you were employed by an attorney to come here and
 8    speak, right?
 9  A.   That's correct.
10  Q.   And that attorney has had the privilege to
11    cross-examine Mr. Fuller, hasn't he?
12  A.   Yes.
13  Q.   Did you point out to that attorney that
14    Mr. Fuller hadn't told you who did a topic?
15  A.   We certainly discussed, when we received his
16    PowerPoint before his presentation, that it was unclear
17    to us where certain pieces of information were coming
18    from.
19  Q.   And at least as we stand here today, the
20    attorney that represents your client had an opportunity
21    to ask Mr. Fuller where that information came from if
22    he wanted to know it, didn't he?
23  A.   And I believe he did.
24  Q.   Okay.  Well, then so what's our problem here?
25    You know where the information came and you know that
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 1    there were a number of other sources who worked for the
 2    State of Arizona in preparing those reports; fair?
 3  A.   Again, I don't know if we know where some of
 4    those sources of information came.
 5  Q.   Well, you could have had the attorney ask,
 6    and you would have known if he had; fair enough?
 7  A.   Is -- fair enough.
 8  Q.   You have said any number of times that you
 9    don't know where something's coming from.  I understand
10    that.
11  A.   Sure.
12  Q.   And my problem with that is if you didn't
13    know and it was something you needed to know, you had a
14    methodology to find out about it right here; fair
15    enough?
16  A.   Fair enough.
17  Q.   Okay.  Okay, so now I think we've eliminated
18    historian and wildlife biologist or beaver expert; fair
19    enough?
20  A.   Those are all characterizations that you said
21    that I may or may not be.
22  Q.   Well, I understand that.  I just want to make
23    sure that you will admit that you're not an expert in
24    beaver habitat, in how beavers build their habitat on a
25    stream, how beavers lived, whether a beaver dam can
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 1    really clog up a big river or not?
 2  A.   I am not a biologist.
 3  Q.   Okay.  And you're not an expert on habitat?
 4  A.   I'm not an expert on habitat.
 5  Q.   Okay.  Good enough.
 6        And, in fact, have you ever personally gone
 7    onto the Verde River and found a beaver hutch?
 8  A.   I have not.
 9  Q.   Okay.  So you've never physically witnessed
10    the way beavers might clog up the Verde River?
11  A.   I have seen pictures.
12  Q.   Okay.  You've never personally seen one?
13  A.   Personally, no.  Pictures, yes.
14  Q.   I understand.  When were the pictures taken?
15  A.   I have a document that was prepared and
16    entered into evidence.  Mr. Hjalmarson, I believe,
17    spent a great deal of time discussing this.
18        It's Freeport 40, Mr. Hood.
19        MR. HOOD: Freeport 40, for the record,
20    is a tab behind X054.
21        THE WITNESS: If you give me a second,
22    Mr. Helm.
23        BY MR. HELM: 
24  Q.   Sure.
25  A.   I will -- I'm assuming you're continuing to
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 1    cross-examine me tomorrow.
 2  Q.   That's a fair assumption.
 3  A.   I will get the page where there was a
 4    photograph taken and included in this report, which was
 5    included in this USDA report, where there was a beaver
 6    dam along the river.  I thought I had it flagged, and I
 7    apologize, and I see that I don't, so...
 8  Q.   Okay.  And what report is that in?
 9  A.   Again, Freeport 40.
10  Q.   I get that.  What's the name of it I mean?
11  A.   "Synthesis of Upper Verde River Research and
12    Monitoring."
13  Q.   By whom?
14  A.   USDA.
15  Q.   Written when?
16  A.   December 2012.
17        Excuse me.  Let me write down that as a
18    homework assignment.
19  Q.   Now, when you make comments about, and we'll
20    stick with beavers for a second here, in your report
21    and how they clog up the river so people can't travel
22    down it, do you have those comments specifically
23    referenced to the document, the historical document,
24    that you read that indicated that?
25  A.   Yes.  In my -- I'm sorry, Mr. Helm.  My mind
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 1    was wandering.  I apologize.
 2        In my Table -- I should have this down better
 3    by now.  In my Table 3 of my report, I list the
 4    following pieces of information:  The date, the
 5    description of the account of a beaver dam, the source,
 6    that is, who said or who made the account.  Sometimes
 7    it's the same person, sometimes it's not, as the
 8    reference.  And then I have a reference column and then
 9    some comments that I added regarding the source.
10        I think your question was do I provide a
11    clear indication of where I found the information.
12  Q.   In other words, just as a general statement,
13    somewhere in there you say that beaver dams clogged the
14    upper Verde and, therefore, made it impassable and not
15    boatable, or something to that effect.
16  A.   You are, I believe, mischaracterizing what I
17    said.
18  Q.   Okay.  Did you not say that beaver dams were
19    an obstacle to navigation in the upper Verde?
20  A.   If you would like, I could turn to the
21    paragraph where I provide conclusory remarks regarding
22    beaver dams, if that would be of help.
23  Q.   Fire away.
24  A.   Paragraph 57.
25        CHAIRMAN NOBLE: Page?
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 1        THE WITNESS: Oh, excuse me, Page 13,
 2    Paragraph 57.
 3        Should I read it, Mr. --
 4        BY MR. HELM: 
 5  Q.   Oh, absolutely, because it will take me a
 6    long time to get to it, the way I run these things.
 7  A.   Sure.
 8        "Given the occurrence of beaver dams along
 9    the Verde River both historically and recently and how
10    quickly beavers can repair their dams following floods,
11    such conditions would have posed an ongoing impediment
12    to boat travel prior to stream development.  The
13    occurrence of these dams may also explain, at least in
14    part, the lagoons noted by early travelers and settlers
15    in the region.  Removal of beaver from the river
16    through trapping would eventually have caused the pools
17    formed behind their dams to drain and locally lowered
18    stream levels."
19  Q.   Okay.  I didn't hear one reference to any
20    citation in there.  Do you have a footnote and you just
21    didn't mention it as you were going through it?
22  A.   That was Paragraph 57 that proceeded
23    Paragraphs 55 and 56.  55 was the Table 3 that we just
24    went through that had, for every one of the accounts by
25    segment, where I got the information.  Paragraph 56,
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 1    which came before what I just read, is an occurrence of
 2    recent beaver dams, and I provide two sources of
 3    information there, Mr. Helm; a quote from a journalist
 4    who lives in the Camp Verde area, Steve Ayers, and his
 5    citation is provided there and a full reference in my
 6    references as to the occurrence of active beaver dams
 7    in Segment 1; and then I also include additional
 8    information regarding the professor, one Walt Anderson,
 9    and what he saw regarding a beaver survey he completed,
10    and that's in Appendix E of my report.
11        So I believe I've tried to do a pretty fair
12    job in the two paragraphs immediately preceding what I
13    read.  That is -- maybe that's the question.  I don't
14    know what your question is, but the basis of my
15    Paragraph 57 is Paragraphs 55 and 56.
16  Q.   My question is simply this:  You've obviously
17    read several things in here, and I don't know which
18    item that you have listed in your Table 3 applies to
19    which statement in Paragraph 57, which is the paragraph
20    that you're referring to me as your principal paragraph
21    on beavers.
22        So either what you're telling me is, Helm, go
23    read all of this and somewhere in there you'll find
24    this, or you could give me a reference to which one of
25    the ten or so references you have in here that applies
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 1    to Page 57.
 2  A.   Mr. Helm, in this situation I did not look at
 3    any single account in Table 3 as the basis of
 4    Paragraph 57.
 5  Q.   Okay.  So that's your synthesis of what you
 6    think these ten historical documents say; is that
 7    right?
 8  A.   If that's a question --
 9  Q.   Yes.
10  A.   -- should I respond?
11        Paragraph 57 is my conclusion based on
12    Paragraph 55, which is a listing of historic accounts,
13    and Paragraph 56, which is more recent accounts of
14    beavers.
15  Q.   And that's your conclusion as a
16    hydrologist/geologist?
17  A.   Yes.
18  Q.   Not as a historian?
19  A.   No.
20  Q.   Not as a zoologist or somebody who works with
21    beavers?
22  A.   And I'm not sure, Mr. Helm, a zoologist is
23    going to tell you whether or not a beaver dam is going
24    to be an impediment to a boat.
25  Q.   Okay.  We've heard some testimony here that
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 1    it's not, haven't we?
 2  A.   By hydrologists, who are not -- I mean by
 3    hydrologists that are not biologists.  So I guess it's
 4    left to the Commission where you've got a bunch of
 5    hydrologists making comments about beavers and none of
 6    us are biologists.
 7  Q.   But some of them are boaters, aren't they?
 8  A.   Not historic boaters.  They're current
 9    recreational boaters.
10  Q.   Okay.  Would you consider -- and, I'm sorry,
11    I've forgotten the fellow's name that was here just
12    before you and testified.
13  A.   Mr. Dimock.
14  Q.   Yes.  You don't consider the fact that he's
15    gone through these things with a reconstructed boat?
16  A.   But he's never gone on the Verde River with a
17    reconstructed boat.  He went on the Verde River with
18    kayaks and canoes.
19  Q.   Okay.  So at any rate, it's your synthesis,
20    as a person who has no actual experience dealing with
21    beavers; is that fair?
22  A.   No actual experience with beavers.
23        I am not a biologist.  I have seen beaver
24    dams.  I have seen beaver.  I'm not sure how else to
25    respond.


www.coashandcoash.com                 Phoenix, AZ


Page 3193


 1  Q.   On the Verde River?  Unless I specify
 2    something else, when I make these questions to you,
 3    I'll be asking you in the context of the Verde River,
 4    all right?
 5  A.   Okay.
 6  Q.   Do you understand that when we start out?
 7  A.   That would help.
 8  Q.   Okay.  So you haven't seen a beaver house on
 9    the Verde River?
10  A.   I've seen a photograph of a beaver, as
11    indicated in this USDA document that I have as homework
12    tonight.
13  Q.   At least you're going to attempt to show us
14    one?
15  A.   A photograph of one.
16  Q.   Yes.
17  A.   Yes.
18  Q.   But in real life, you haven't been out there
19    and saw a beaver swimming in the Verde, have you?
20  A.   I will let you and the Commission look at the
21    photograph and see if it's of value.
22  Q.   Okay.  And does that photograph show the
23    beaver and a beaver dam?
24  A.   As I recall, it is a beaver dam and impounded
25    water upstream of it.
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 1  Q.   Do you recall what segment it's in?
 2  A.   Segment 1.
 3        And, Mr. Helm, if I could interrupt, if it
 4    helps you, since you seem to be confused as to how I
 5    wrote Paragraph 57, to be clear, I'm only talking about
 6    the occurrence of beaver that I found historical
 7    evidence in in Segments 1, 2 and 5, and my Table 3 has
 8    headers that says Segment 1, Segment 2, and Segment 5.
 9    So if it would help alleviate this confusion that I
10    seem to have caused you, I did not find evidence of
11    beavers in Segments 3 or 4.
12  Q.   So can we say for at least Segment 3 or 4
13    beavers are not an impediment to navigation?
14  A.   I did not find evidence of beaver dams in
15    that area.  Maybe such evidence exists and I didn't
16    find it.
17  Q.   From what you found, would you say that
18    beavers are not an impediment to navigation in
19    Segments 3 and 4?
20  A.   Based on the evidence I looked at, yes.
21  Q.   Is there anywhere in your report where you
22    specifically state that, other than by the very fact
23    that Segment 3 and 4 are not mentioned in your table?
24  A.   I guess we need to go back and talk about
25    what I wrote again.
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 1  Q.   Oh, we're going to talk a lot about what you
 2    wrote, so don't get depressed now or you'll really be
 3    depressed by the time I get done.
 4  A.   I wouldn't get depressed, Mr. Helm.
 5        Again, Paragraph 55 refers to Table 3.  I say
 6    on that paragraph that, at the end of that first
 7    sentence, "beaver dams were common along Segments 1, 2
 8    and 5."  I don't know quite how more clear I could have
 9    said that.
10  Q.   You didn't say that they weren't common or
11    that they did not exist on 3 and 4, did you?
12  A.   I did not.
13        In Paragraph 56, I then proceed to say
14    "Beaver dams are still frequent along Segment 1 today."
15    And, no, but perhaps it would triple the length of my
16    document if, every time I say something that is, I have
17    to then proceed to say everything that it's not.
18  Q.   Sure.  How do you know --
19  A.   Which becomes a bit ludicrous.
20  Q.   How do you know they're still frequent on 1?
21  A.   Because -- I'm assuming you have read my
22    report closely, and if you would like, we can spend the
23    time going through.  As I think I previously indicated,
24    a reporter, Steve Ayers, wrote an article about a
25    professor who did a survey of beaver in Segment 1; and,


www.coashandcoash.com                 Phoenix, AZ


Page 3196


 1    in addition to that, I include pages from Professor
 2    Anderson's survey in Attachment E.  I'm not sure what
 3    more I can say to be responsive to your question.
 4  Q.   Okay.  I just asked you how you did it, and
 5    you've responded.  We'll do a lot of that, okay.
 6  A.   I'm looking forward to it, Mr. Helm.
 7  Q.   Trust me, I went through every section, and
 8    I've got little questions, if I can operate this thing,
 9    on almost every section of your report, but I want
10    to --
11  A.   I would expect nothing less from you,
12    Mr. Helm.
13  Q.   Thank you.
14        Now, you do claim to be an expert in
15    hydrology?
16  A.   I am trained as a hydrologist.
17  Q.   Are you an expert?  Yes or no?
18  A.   I am being -- I'm serving in this capacity as
19    an expert hydrologist.
20  Q.   Do you claim to be an expert geologist also?
21  A.   I am a registered geologist.
22  Q.   Do you claim to be an expert geologist?
23  A.   In this situation my geologic background
24    really wasn't being called into play, but I do consider
25    myself to be an expert in the field of geology.
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 1  Q.   Thank you.  A simple yes would have worked,
 2    right?
 3  A.   But, again, your questions sometimes lead me
 4    to wonder.  I don't always understand what you're
 5    asking.
 6  Q.   And it's perfectly fair to tell me, if you
 7    don't understand, please rephrase it or I don't
 8    understand what you're saying.  But I thought, you
 9    know, are you an expert in geology was a pretty
10    straightforward, not misleading question, and I'm sorry
11    you didn't get it.
12  A.   Fair enough.  Fair enough.
13  Q.   So what professional licenses do you hold?
14  A.   I'm a registered geologist.
15  Q.   State of Arizona?
16  A.   State of Arizona.
17  Q.   Anywhere else?
18  A.   No.
19  Q.   You're not a P.E.?
20  A.   I'm not a registered engineer, no.
21  Q.   Do you claim to have any particular expertise
22    in the field of law?
23  A.   Oh, certainly not, Mr. Helm.
24  Q.   You're not a lawyer, obviously, right?
25  A.   Never would proclaim to be one.
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 1  Q.   Surprisingly, lawyers I think will admit that
 2    there are some people who can be an expert in areas of
 3    the law who aren't lawyers, all right, and I just want
 4    to establish that you don't claim to be one of those
 5    folks either?
 6  A.   I'm not one of those people.
 7  Q.   Okay.  Do you claim to be an expert in
 8    determining whether a stream or river is navigable for
 9    title purposes under the standards set forth by the
10    federal judiciary?
11  A.   I believe in this proceedings I would say
12    yes.
13  Q.   Okay.  Tell me each case you have read
14    authored by one of the courts in the federal judiciary
15    that give you this expertise.
16  A.   As I indicate in the beginning of my report,
17    Mr. Helm, for the purpose of preparing my declaration,
18    I focused on two court cases.  I focused on -- and I
19    state this in Paragraph 5.  I read PPL Montana and
20    State v. Arizona.  Those are the two cases that I
21    studied and used, and I think I state that as clearly
22    as I thought I could in Paragraph 5.
23  Q.   And having studied those two cases, you now
24    claim to be an expert on how the federal judiciary goes
25    about determining navigability?
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 1  A.   Based on those cases, I believe I was given
 2    criteria in those cases that were useful for me in
 3    preparing my declaration.
 4  Q.   Do you think that those two cases set out all
 5    of the criteria the federal judiciary uses?
 6  A.   That's not the task that was given to me.
 7  Q.   What task was given to you?
 8  A.   Can I read Paragraph 5?  Would that help to
 9    answer?
10  Q.   I don't have any idea whether -- I just want
11    you to answer my question.  What task was given to you?
12  A.   Paragraph 5 is a response to your question.
13  Q.   Very good.
14  A.   "In evaluating the navigability of the Verde
15    River, I am mindful that ANSAC intends to receive,
16    review, and consider evidence on two issues:  The
17    navigability or nonnavigability of the Verde River in
18    its ordinary and natural condition, quote/unquote,
19    prior to the State of Arizona's admission to the United
20    States on February 14th, 1912, consistent with the
21    Arizona Court of Appeals decision in State v. Arizona
22    Navigable Stream Adjudication Commission," and then the
23    citation, which I won't bore us all with; "and (b)
24    segmentation of the Verde River consistent with the
25    United States Supreme Court's decision in PPL Montana."
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 1  Q.   Okay, you studied those two cases.  And for
 2    purposes of your testimony here, based on those two
 3    cases, you claim to be an expert in federal judicial
 4    determinations of navigability for title purposes in
 5    the United States?
 6  A.   I claim to be an expert in providing
 7    information that would be relevant to these two tasks
 8    before me.  So perhaps I should restate, and when you
 9    say federal judiciary, perhaps I need to ask you what
10    exact -- are you asking me if I'm an expert on all
11    navigability case law?  I would say no.  But I'm not
12    sure what you're asking me.
13  Q.   Well, you know, you are claiming to be an
14    expert in the law that governs, for title purposes,
15    navigability.
16  A.   Mr. Helm, no disrespect.  I just said that I
17    am an expert, in my opinion, on providing the
18    Commission the information necessary related to those
19    two court cases.
20  Q.   And if those two court cases are not all the
21    information that the Commission needs to make its
22    determination, then your report is simply restricted to
23    those two cases, and we should not pay any attention to
24    it for any of the criteria set out in any other case?
25  A.   Mr. Helm, I will leave that for you to brief


www.coashandcoash.com                 Phoenix, AZ


Page 3201


 1    and for the Commission to take the benefit or the lack
 2    thereof of the information that's in my report.
 3  Q.   You didn't write your report for any
 4    compliance with anything but those two cases; is that
 5    fair?
 6  A.   I believe that's what I just said.
 7  Q.   I just want to make sure I understand.
 8        Within that context, tell me what the
 9    standard for a navigability determination is as set out
10    in those two cases.
11  A.   There are a series of factors.
12  Q.   All right.  I asked you to tell me what they
13    were.  Would you tell me?
14  A.   Okay.  One is a temporal factor, if you will,
15    and that is on or before statehood.  Also is temporal,
16    if you will, in that streamflow conditions should be
17    looked at in their ordinary and natural condition.
18        Another factor to consider is the boats that
19    are being used, if they are used, should be
20    meaningfully similar to the boats that were available
21    for commerce at the time of statehood.
22        Another factor that comes to mind is that one
23    is to look at both the actual occurrence of the river
24    in its use as a highway for commerce or, lacking that,
25    its susceptibility for commerce.  So both actual use,


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® (45) Pages 3198 - 3201







In the Matter of the Navigability of the Verde River 
NO. 04-009-NAV


Administrative Hearing, Volume 14
April 1, 2015


Page 3202


 1    which I believe the court has indicated is most
 2    persuasive, versus, lacking that, its susceptibility.
 3        So I'm trying to -- I apologize, Mr. Helm.
 4    Try to put yourself in my shoes.  I'm trying to
 5    consider all of the factors.
 6        Also, the person using the river, again, is
 7    using it as a highway for commerce.
 8  Q.   Okay.  So with regard to that last item --
 9  A.   Oh, and, I'm sorry, one more --
10  Q.   Sure.
11  A.   -- to complete, is a spatial factor, and that
12    is we are to look at that segment of the river that is
13    relevant for the proceedings; thus, the segmentation
14    factor.  So I believe I've got them all.
15  Q.   Is commerce a requirement?
16  A.   The river is to be looked at, I believe,
17    based on The Daniel Ball test, as a highway for
18    commerce.
19  Q.   If we have massive number of boats using a
20    river, but none of it's for commerce, would that
21    eliminate the use of that river for a navigability
22    determination, to not consider those boats?
23  A.   I would need to know a lot more about all
24    these massive boats of which you're referring.
25        So you're posing a hypothetical to me.
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 1  Q.   Absolutely.  I'm trying to find out what your
 2    standard is to make a determination of navigability for
 3    title purposes.  And you've told me that commerce, in
 4    some form or other, is a requirement.  Have I got that
 5    right?
 6  A.   That's correct.
 7  Q.   And so now I want to know what constitutes
 8    commerce in your mind.  Maybe that's an easier way of
 9    putting it.
10  A.   Use for trade and travel.  And I know that
11    you disagree, I believe, with at least what's stated in
12    PPL Montana where it's trade and travel.  Use of the
13    river for trade and travel related to someone's
14    livelihood.
15        I certainly am cognizant of the fact that
16    someone using a river for personal business might also
17    constitute commerce, but it would still be for their
18    livelihood.  As I view it, Mr. Helm, and I'm sure you
19    disagree vehemently, someone on a hunting trip, I don't
20    consider that necessarily is for their livelihood.  So
21    a hunting trip would be outside the realm of what I
22    would consider the use of the river for commerce.
23  Q.   It has to be something more than somebody
24    getting in a boat at Point A and going to Point B,
25    traveling down the river?
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 1  A.   I'm not sure if there was a question there,
 2    but I'll again say the use of the river as a highway
 3    for commerce means that the person using it is using it
 4    for their livelihood.  And, again, that is one of many
 5    factors that would be considered.
 6  Q.   So the travel on the river must be related to
 7    the person's livelihood who's doing the traveling?
 8  A.   I believe that's -- yes, that would be an
 9    important factor for a Commission to consider.  Not by
10    itself, but a factor.
11  Q.   And that's a factor that you considered in
12    making your determination?
13  A.   And I'll let you and the Commission decide
14    whether I made the right call or not.
15  Q.   I understand that.  But you do admit to
16    having used that specific factor in making your
17    determination?
18  A.   I think I just said that, yes.
19  Q.   I didn't think you did, but that might be
20    just my hearing.  I'm getting old.
21        All right.  Now, you mentioned, also, that
22    you need to make a determination based on the ordinary
23    and natural condition of the stream, right, or the
24    river?
25  A.   Yes.
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 1  Q.   Okay.  So the first thing I need you to do
 2    for me is to define what you understand the term
 3    ordinary means.
 4  A.   Ordinary would be -- and I will use the words
 5    of State v. Arizona, and they are actually --
 6  Q.   Let me stop you just for one second.
 7    Ordinary as you applied it in making your determination
 8    in this matter.
 9  A.   Yes.
10  Q.   Fair enough.
11  A.   That's what I was -- that's where I was
12    heading.
13  Q.   Just wanted to make sure.
14  A.   If you look at Footnote (a), I prepared my
15    report with that definition of ordinary and natural.  I
16    can read it or you can refer to it, whatever you would
17    prefer.
18  Q.   Takes me a while to get back up to the top of
19    your report.  I'm trying to do it.  So maybe why don't
20    you read it to me.
21  A.   Sure, sure.
22        "The Arizona Court of Appeals characterized
23    ordinary flow conditions as, quote, usual, absent major
24    flooding or drought, and natural flow conditions as
25    without manmade dams, canals or other diversions."
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 1  Q.   Okay.  Did they indicate that they must be
 2    considered as separate elements?
 3  A.   I believe in this decision it's an and, but
 4    you're probably going to tell me it's an or.
 5        I do know that PPL Montana is and; and I
 6    believe the governing legislation, the ARS, it says
 7    and.
 8  Q.   Okay.  And it says and in here.  But in
 9    reading this, is there any doubt in your mind that the
10    court in Winkleman required the Commission to make a
11    separate determination for ordinary and a separate
12    determination for natural, and they could not equate
13    one to the other?
14  A.   Mr. Helm, I'm not a lawyer, so I'm not even
15    going to try to guess what the Winkleman court was
16    suggesting or anything else.
17  Q.   Good enough.  Then this will be fairly simple
18    for me.
19  A.   Sure.
20  Q.   You did not make a separate determination of
21    what the Verde River would look like as ordinary as
22    defined by the Winkleman court; fair enough?
23  A.   I characterized it based on the Court of
24    Appeals' definitions that I read.
25  Q.   You did not make a separate determination for
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 1    ordinary?
 2  A.   I considered both ordinary conditions and
 3    natural conditions.
 4  Q.   Together?
 5  A.   Together, yes.
 6  Q.   I can't find a place in your report where you
 7    go, heading, "Ordinary Condition of the Verde River,"
 8    and then you write that up as that is defined by
 9    Winkleman; fair enough?
10  A.   Okay.
11  Q.   Okay?
12        I also can't find the same deal for natural,
13    right?  You didn't do a section where you describe what
14    the natural conditions of the Verde River?
15  A.   I would disagree with you there.
16  Q.   Okay.  Where do we define or find the section
17    where you did the natural conditions as opposed to
18    natural and ordinary?
19  A.   In one of my tables, at least with regard to
20    the flow reconstruction, I did both.
21  Q.   Together?
22  A.   Together.
23  Q.   Right.  I'm looking for separate.  If you
24    didn't do --
25  A.   Looking for separate.
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 1  Q.   -- them separate, I don't want to know about
 2    it.
 3  A.   With regard to separate, the analysis that I
 4    made of irrigation diversions, that would be an attempt
 5    to assess the ordinary conditions of the river, and
 6    that was done and tabulated by itself, and one could
 7    look at that by itself.
 8  Q.   Do you tell us anywhere in your report that
 9    that's what that is?
10  A.   I think the table is explanatory, and the
11    text that goes with it; that it's an attempt to
12    tabulate the occurrence of historic agriculture for the
13    purposes of determining if that has an effect on the
14    navigability of the river.
15  Q.   Which table is that?
16  A.   That is Table 2.
17        Since one of the factors, as we've just
18    discussed, is ordinary, and that is without manmade
19    diversions, Table 2 is titled "Historic Irrigation
20    Along and Near the Verde River above Fort McDowell."
21    So I list the irrigated acres there, and so if you're
22    looking for a case where I have information that I'm
23    presenting that independently provides an assessment of
24    one of the two, ordinary or natural, this would be an
25    example of that.
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 1  Q.   Okay.  And where in Table 2 do you tell us
 2    that is this an assessment of the ordinary condition of
 3    the stream?
 4  A.   Give me a second.
 5        In Paragraph 29 I summarize the findings from
 6    Table 2, and I say towards the end of that paragraph,
 7    and this is on Page 6 --
 8  Q.   Okay.  If I go back up there from Table 2 to
 9    Page 6, it will be another 10 minutes, so tell me what
10    it says.
11  A.   Sure, sure.  I would like to help.
12        "As discussed further in Section VII, it is
13    unlikely that even this level of stream depletion would
14    have substantially changed the depth of the stream and
15    impacted its susceptibility to navigation."
16  Q.   Okay.  So that doesn't say anything about or
17    use the word ordinary, does it?
18  A.   The susceptibility to navigation should be
19    considered under ordinary and natural conditions.
20  Q.   Do you say that anywhere in your report; that
21    when you're talking about the susceptibility, it means
22    susceptibility under ordinary conditions?
23  A.   Again, Mr. Helm, going back to the task that
24    was before me, my task was to review the conditions of
25    the Verde River consistent with those two court cases.
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 1    And the one court case, again, talked about
 2    characterizing the ordinary flow conditions and the
 3    natural flow conditions.
 4        So I believe the task that the Commission
 5    gave me and gave all of us here, including counsel, was
 6    to look at the evidence, receive, review and consider
 7    evidence on those two issues, and that first issue is
 8    ordinary and natural.  And I will leave it to you as to
 9    whether I did that fairly or not.
10  Q.   All right.  Well, let me just ask you a
11    question or two about Table 2 that you're telling me is
12    the ordinary reconstruction, and you have it assessed
13    by year; is that fair?
14  A.   This is a table that is attempting to look at
15    what type of irrigation was occurring and associated
16    streamflow depletions.
17  Q.   I get that.  But you say it reflects the
18    ordinary condition?
19  A.   It is useful in determining what the ordinary
20    flow condition is.  It's a table that's trying to
21    figure out how much streamflow depletion is associated
22    with so many irrigated acres, so...
23  Q.   Okay.  And during the years that you have set
24    out there, did any floods take place?
25  A.   Did any floods take place.
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 1        I would believe that there would have been
 2    floods, sure.
 3  Q.   Okay.  And is there anywhere in Table 2 where
 4    you show me where you eliminated the impact of the
 5    flood in your calculations regarding surface water
 6    diversions?
 7  A.   Again, these were diversions related to
 8    irrigation.  This wasn't an attempt to try to evaluate
 9    flood conditions.  I do that elsewhere in my report.
10  Q.   Okay, well, they don't stop irrigating just
11    because there's high flow going down the river, do
12    they?
13  A.   Well, if it was associated with a rain event,
14    they might cut back on their irrigation at the time.
15    If it was a monsoonal storm and they just got a bunch
16    of rain dumped on their field, perhaps they wouldn't
17    irrigate as much.  I certainly didn't evaluate that.
18  Q.   All right.  So this table doesn't make any
19    distinguishing assessment of drought or flood as it
20    would impact irrigation; is that fair?
21  A.   This table does not.  Elsewhere I do.
22  Q.   Now, as part of the natural part of
23    evaluating a river, floods and droughts are part of it,
24    right?
25  A.   Sure.  That's correct, yeah.
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 1  Q.   And in order to be ordinary, you've got to
 2    take floods and drought out, right?
 3  A.   Yes, that's correct.  Sure.
 4  Q.   And this table doesn't take the impact of
 5    floods and drought out of your assessment?
 6  A.   Again, this table, you wanted an example
 7    where I just looked at one or the other.  So this was a
 8    table that addressed one of the two, which is the
 9    natural side.
10  Q.   It includes the other side.  Oh, no, this
11    table -- maybe I misunderstood you.  I thought you were
12    telling me this table addresses the ordinary side?
13  A.   No, natural, because it's related to
14    irrigation.  So we're looking at something -- I mean
15    natural meaning absent the effects of man or his
16    diversions.
17  Q.   Right.
18  A.   So if I did, I misspoke.
19  Q.   I'm sorry.  I understood it to be just the
20    opposite.  One of us goofed up.
21  A.   Yeah, and I apologize.  It's probably me.
22        But, again, historic irrigation is definitely
23    under the header of a cultural depletion, which, based
24    on that definition, and I'll just read it again for --
25  Q.   You don't need to read it again.
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 1        The thing that's clear now, and just let me
 2    reverse the question --
 3  A.   Okay.  Yeah, sure.
 4  Q.   -- is that this Table 2 includes the impacts
 5    of flood and drought?
 6  A.   This table was not intended to look at the
 7    conditions of floods and droughts.  So I would
 8    disagree, because it simply has nothing to do with
 9    floods and droughts.
10        It was an attempt to try to capture potential
11    nonnatural flow conditions; that is, natural flow
12    conditions are defined without manmade dams, canals or
13    other diversions.  This is a table of historic
14    irrigated acres and associated diversions.  So this was
15    an attempt to try to characterize the degree of manmade
16    diversions, which is one of the two things you asked me
17    to look at.
18  Q.   Sure.  And let me flip it a little because we
19    talk about floods a lot.
20  A.   Sure.
21  Q.   But the other hooker in that is drought,
22    isn't it?
23  A.   And as I think I indicated, I separately
24    addressed drought elsewhere, floods and drought.
25  Q.   But would they irrigate more in a drought?
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 1  A.   Would they irrigate more in a drought.
 2        That would be reasonable to conclude.
 3  Q.   And you don't have any assessment of whether
 4    there was a drought that occurred between 1864 and
 5    1883, correct?
 6  A.   What this is, Mr. Helm, is an estimate of
 7    diversions for irrigation based on irrigated acres.
 8    So, yes, there could be times when these diversions
 9    could be quite a bit less, actually, if it was a wet
10    year.  You might recall, what I used was what I
11    considered to be more typical diversions.  So, again,
12    there could be some very wet years where they would be
13    diverting less and maybe some very dry years where they
14    would be diverting more, but I tried to avoid those
15    extremes and was trying to capture something more
16    typical.
17  Q.   How did you do that?
18  A.   The sources that I got this from, Hayden
19    provided me the acreage, but the diversions came from,
20    and I indicate there, both Hancock and Hayden.
21        And when you go to the Hancock and Hayden
22    report, they had maximum diversions of these ditches,
23    and I believe they used the word ordinary or typical
24    diversions in the ditches.  So I tried to focus in on
25    the ordinary diversions, again, thinking that that was
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 1    the task before me.
 2  Q.   Okay.  So if it's the ordinary diversions,
 3    that would not be a natural condition, would it?
 4    Wouldn't that be an ordinary condition?
 5  A.   Any diversions are -- any diversions are a
 6    nonnatural condition.
 7  Q.   I don't understand.
 8        In the context of ordinary and natural, what
 9    you're saying is any diversion is a nonnatural
10    diversion?
11  A.   Again, I apologize, Mr. Helm.  Maybe I'm
12    getting tired.  But Arizona Court of Appeals defined
13    natural flow conditions as without manmade dams, canals
14    or other diversions.
15  Q.   Right.
16  A.   So I'm saying that diversions are evidence of
17    nonnatural -- or conditions that would result in
18    nonnatural flow.
19        I apologize.  I don't know how else to say
20    it.
21  Q.   I'm lost.  I mean if these are natural, they
22    didn't have anything to divert them with, right?
23  A.   I don't think diversions by their nature are
24    natural.
25  Q.   Oh, no, I -- well, sure they are.  If you
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 1    build a structure out at the river to shove the water
 2    off onto your land, that's not a natural condition, is
 3    it?
 4  A.   No.
 5  Q.   Okay.
 6  A.   Okay.  All right, I apologize.  I must -- we
 7    must -- I must be misunderstanding.
 8  Q.   Both of us are very confused, I can see that
 9    much.
10  A.   And I'm surprised, because I don't know how
11    clearer the title of my table could be, "Historic
12    Irrigation Along and Near the River Above Fort
13    McDowell."
14  Q.   And that irrigation comes from a diversion;
15    fair?
16  A.   Yes.
17  Q.   Wouldn't have it without it?
18  A.   Yes.
19  Q.   Okay.  So these are not natural diversions?
20  A.   I think any diversion --
21  Q.   Is not natural?
22  A.   -- is not natural.
23  Q.   Right.  Just bear with me.  I'm trying to get
24    it figured out.
25        So this does not represent the ordinary
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 1    condition prior to man coming along and changing the
 2    situation?
 3  A.   Right, Mr. Helm.  I indicated that I used
 4    this data to help evaluate what the conditions were in
 5    their natural state, and --
 6  Q.   How do you do that?  Explain how you take
 7    conditions that are not natural --
 8  A.   Sure.
 9  Q.   -- and evaluate conditions natural.
10  A.   Sure.
11        What I did, Mr. Helm, is when you look at the
12    estimated streamflow depletion associated with that,
13    which is the fourth column, that's an attempt, in my
14    opinion, to come up with a high estimate of the effect
15    or the impact of irrigating those lands, as to water
16    that would have been taken away from the river.
17        So let's just use, as an example, 1872.  I'm
18    saying based on the irrigated acreage that we have, how
19    much water could have been diverted out of the river.
20    If you count for some of that water coming back, I'm
21    suggesting that the water was taking a hit of almost
22    40 cubic feet per second.
23  Q.   Okay.  So it took 68 out and it put 39 back,
24    is that what I get?
25  A.   No, it's not putting 39 -- well, 39, in my
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 1    opinion, would -- in my way of trying to overestimate
 2    the potential impacts from diversion, that 39 would
 3    have to be put back in the river to try to reconstruct
 4    the flows as if the diversion did not happen.
 5  Q.   That's what I just said, I thought.
 6        Why, when you're figuring out the amount of
 7    water being diverted, don't you just use that number to
 8    calculate the diversion, instead of adding back this
 9    return flow?
10        In other words, if I know all the -- the
11    amount of water that's being diverted, I add it up, I
12    get the amount of water going down the river, don't I?
13  A.   Mr. Helm, again, maybe I misspoke and, again,
14    I apologize if I'm getting tired.  But this 39 is the
15    amount that I'm saying I'm estimating as an upper limit
16    of what was depleted from the stream that would need to
17    be added back to the stream to reconstruct its flow.
18        And I think I -- estimated streamflow
19    depletion below irrigated areas.  So using my 1872 as
20    an example, the 39 cfs I am saying is otherwise not
21    going to get back to the river.  So if we want to try
22    to look at the river in its natural condition, assuming
23    that such a diversion did not occur, you would put that
24    39 cubic feet per second back into the river.
25  Q.   Why isn't it a sum of all of the numbers in
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 1    your Estimated Surface Water Diversion For Irrigation,
 2    Table 3?
 3  A.   I'm sorry, Table 3 is the beaver dams.
 4  Q.   No, I mean in Table 2, Line 3, whatever you
 5    want to call it.
 6  A.   I'm sorry, could you state the question,
 7    please?
 8  Q.   Sure.  Why isn't the amount of water just the
 9    sum of all the water that they diverted?  Why do I have
10    to add it back?  Aren't you overstating it?
11  A.   Oh.  Well, as I think -- and I believe you
12    were here, Mr. Helm.  The amount of water that's being
13    diverted from the Verde River, based on the records I
14    looked at, are considerably more than the crops need,
15    and I attempted to -- and I could direct you to
16    analyses, including one that was done by Hayden, where
17    he talks about the fact that a considerable larger
18    amount of water is diverted out of the river than could
19    in any way be needed by the crops in their consumptive
20    use.
21  Q.   Well, I got all that.  But I'm just saying
22    why isn't the sum of all the water being diverted, all
23    right, added to what didn't get diverted, the total
24    amount of water in the stream?
25  A.   Yeah, and I think -- I thought I --
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 1  Q.   Before people started growing things.
 2  A.   Well, the water that was diverted out of the
 3    stream for agricultural purposes, and I spent, I think,
 4    quite a bit of time on direct trying to explain, that
 5    the Verde Valley was unusual and the amount of water
 6    that was being diverted was quite a bit higher than
 7    certainly what would be needed by the crops.
 8        So when you divert all that water out, if you
 9    actually look at the ditches in the Verde area, the
10    majority of the ditches, those ditches run all the
11    time; that is, outside of the few months, usually in
12    the winter, when they don't -- they do maintenance on
13    the ditches, the water is running continuously in the
14    ditches.
15        And so when you look at the actual geometry
16    and the dynamics of those irrigation systems, they then
17    turn water out from the ditches onto the lands.
18  Q.   Let me just stop you there.
19        CHAIRMAN NOBLE: That's a good place,
20    that's a good line.
21        MR. HELM: I've got to ask him just one
22    question, because I don't understand it, and I need to
23    understand it, and if we break until tomorrow, it will
24    go away.
25        CHAIRMAN NOBLE: Are you sure?


www.coashandcoash.com                 Phoenix, AZ


Page 3221


 1        MR. HELM: No.
 2        CHAIRMAN NOBLE: 9:15 in the morning.
 3        Go ahead, John, one more question.
 4        BY MR. HELM: 
 5  Q.   You're analyzing this Verde Valley, where the
 6    river, is with crops growing on it, right?
 7  A.   Yes.
 8  Q.   And they're using up part of that water,
 9    right?
10  A.   Yes.
11  Q.   So aren't you shortchanging the river the
12    water that was used for those crops if you're out to
13    determine how much water would have been there if
14    nobody was growing crops?
15  A.   No, Mr. Helm, I don't believe that I did
16    that.
17  Q.   Well, and that's what I'm looking for you to
18    explain to me, how that -- you're saying that we've got
19    a diversion out here.  We put 4 -- the top one says we
20    divert 7, we put 4 back in.  That's after somebody used
21    up that 3 cfs, right?
22  A.   Mr. Helm, I'm not saying that -- I'm saying
23    that 7 is taken out, if you want to use 1864, and in my
24    conservative approach, 4 out of the 7 would not have
25    otherwise come back into the river and would have been
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 1    lost.
 2  Q.   That's only if somebody took it out.
 3        CHAIRMAN NOBLE: John, you keep asking
 4    questions.
 5        MR. HELM: I know it, but that's what
 6    I'm confused with.
 7        MR. HOOD: He's also not letting him
 8    answer the questions, which I have a problem with.
 9        THE WITNESS: I'm just struggling.  The
10    Verde --
11        MR. HELM: Think about it overnight.
12    What I'm looking --
13        CHAIRMAN NOBLE: Thank you.  Thank you.
14        BY MR. HELM: 
15  Q.   What I'm looking at -- let me tell you what
16    I'm thinking about.  What I'm thinking is the 7 is what
17    was in the river, all right --
18  A.   No.
19  Q.   -- before man showed up and needed 3 of it to
20    grow corn.
21  A.   No, the 7 is not the flow in the river.  It's
22    how much was diverted in the ditch from the river.  It
23    says "Estimated Surface Water Diversions For
24    Irrigation."  So that column is not the flow in the
25    river.  It's the diversions.
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 1        CHAIRMAN NOBLE: Mr. Burtell, we will
 2    take the unusual step of beginning tomorrow morning's
 3    testimony with an answer, rather than a question.
 4        MR. HELM: Great idea.
 5        THE WITNESS: Okay.
 6        MS. HERNBRODE: At 9:15.
 7        CHAIRMAN NOBLE: 9:15, if you can get up
 8    here.
 9        (The proceedings adjourned at 5:06 p.m.)
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1  STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings
    were taken before me; that the foregoing pages are
 4  a full, true, and accurate record of the proceedings,
    all done to the best of my skill and ability; that
 5  the proceedings were taken down by me in shorthand
    and thereafter reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to
 7  any of the parties hereto, nor am I in any way
    interested in the outcome hereof.
 8 
              I CERTIFY that I have complied with the
 9  ethical obligations set forth in ACJA 7-206(F)(3)
    and ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at
10  Phoenix, Arizona, this 13th day of April, 2015.
   
11 
   
12 
            _______________________________________
13                 JODY L. LENSCHOW, RMR, CRR
                       Certified Reporter
14                    Arizona CR No. 50192
   
15 
              I CERTIFY that Coash & Coash, Inc., has
16  complied with the ethical obligations set forth in
    ACJA 7-206 (J)(1)(g)(1) through (6).
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
            _______________________________________
24                   COASH & COASH, INC.
                     Registered Reporting Firm
25                   Arizona RRF No. R1036
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 1                  CHAIRMAN NOBLE:  I think we're ready to
  


 2   resume our hearing on the Verde River, Mr. Burtell,
  


 3   Mr. Slade, Jody.
  


 4                  George, will you call the roll?
  


 5                  DIRECTOR MEHNERT:  I will.
  


 6                  Commissioner Allen.
  


 7                  COMMISSIONER ALLEN:  Here.
  


 8                  DIRECTOR MEHNERT:  Commissioner Horton.
  


 9                  COMMISSIONER HORTON:  Here.
  


10                  DIRECTOR MEHNERT:  Commissioner Henness.
  


11                  COMMISSIONER HENNESS:  Present.
  


12                  DIRECTOR MEHNERT:  Chairman Noble.
  


13                  CHAIRMAN NOBLE:  I am here.
  


14                  DIRECTOR MEHNERT:  Okay, all four
  


15   Commissioners are here, and so is our attorney.
  


16                  CHAIRMAN NOBLE:  Mr. Slade.
  


17                  MR. SLADE:  Mr. Chairman, good morning.
  


18   Good morning, Commissioners.
  


19
  


20                 CONTINUED CROSS-EXAMINATION
  


21   BY MR. SLADE:
  


22       Q.    Good morning, Mr. Burtell.
  


23       A.    Good morning, Mr. Slade.
  


24       Q.    Again, Eddie Slade representing the State
  


25   Land Department, here with, again, Cheryl Doyle with
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 1   the State Land Department.
  


 2             And I want to begin by talking about access.
  


 3   Mr. Henness had brought up a question when Jerry
  


 4   Van Gasse, if I'm pronouncing his name correct,
  


 5   testified in February, and Mr. Henness asked about
  


 6   access on wilderness lands.  Do you remember that
  


 7   conversation?
  


 8       A.    I do.
  


 9       Q.    Okay.  And so I want to turn to access on the
  


10   Verde River.
  


11             Is it your understanding that if a private
  


12   landowner owns the lands alongside the river, that if
  


13   the private landowner also owns to the middle of the
  


14   river on the Verde, they would be able to put up a
  


15   fence in that area?
  


16       A.    I guess this hearing is to determine what the
  


17   ownership is; but under your hypothetical, they own the
  


18   land.
  


19       Q.    That's right.
  


20       A.    That they can put up a fence across the river
  


21   if it's determined they have title to the middle of the
  


22   river, yes, I believe that's the case.
  


23       Q.    So they could prevent access from people
  


24   coming down the river corridor if they put up a fence
  


25   across the river?
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 1       A.    A fence perpendicular to the river, would
  


 2   that block -- I don't know if it would block access to
  


 3   the river.  It might locally block one's ability to go
  


 4   down the river.
  


 5       Q.    Okay.  Right.  And so it would block an
  


 6   Arizona citizen's ability to move down the Verde River
  


 7   if there was a fence across the river?
  


 8       A.    If they were in the river, and depending on,
  


 9   I guess, the size and extent of the fence, that is a
  


10   possibility.
  


11       Q.    And if the State Land Department owned the
  


12   bed of the river, had title to the bed of the river and
  


13   determined that navigability was a public interest --
  


14       A.    I think this is a public trust doctrine.
  


15       Q.    Public trust doctrine.
  


16       A.    Okay.
  


17       Q.    -- they could prevent people from putting
  


18   fences across the river; is that correct?
  


19       A.    If they were the owner/manager of the land, I
  


20   suspect so.
  


21       Q.    Okay.  You've mentioned the State of Utah
  


22   case, U.S. v. State of Utah, 283 U.S. 64 (1931) case.
  


23   And have you reviewed that case?
  


24       A.    What I've reviewed is the Special Master's
  


25   report that preceded the U.S. Supreme Court's decision,


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3029


  


 1   and I've read the Special Master's report more closely,
  


 2   but I have also read the Supreme Court decision, of
  


 3   which they referenced the Special Master.
  


 4       Q.    And I'm going to give you a copy of the --
  


 5   unless you have a copy yourself.
  


 6       A.    It would take me a little digging, so --
  


 7       Q.    Sure, let me give you a copy.
  


 8       A.    -- this will save us all some time, I'm sure.
  


 9       Q.    And I'm on 283 U.S. pin site 87.
  


10       A.    I'm sorry, Mr. Slade, when you say pin
  


11   site -- oh, that's the little asterisk?
  


12       Q.    Yes, there's one asterisk.
  


13       A.    Oh, there it is.  Okay.  Sorry.  That seems
  


14   like a lawyer notation.
  


15             Yes, I found it here on this Page 6 of your
  


16   Westlaw printout, yes.
  


17       Q.    Okay.  And do you see the paragraph that
  


18   begins with "The government" right below that?
  


19       A.    Yes, Paragraph 12.
  


20       Q.    So I'm going to read that.  Just let me know
  


21   if I read it correctly.
  


22       A.    Sure.
  


23       Q.    "The government invites a comparison with the
  


24   conditions found to exist on the Rio Grande River in
  


25   New Mexico, and the Red River and the Arkansas River,
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 1   above the mouth of the Grand River, in Oklahoma, which
  


 2   were held to be nonnavigable, but the comparison does
  


 3   not aid the government's contention.  Each
  


 4   determination as to navigability must stand on its own
  


 5   facts.  In each of the cases to which the government
  


 6   refers, it was found that the use of the stream for
  


 7   purposes of transportation was exceptional, being
  


 8   practicable only in times of high water."
  


 9             Did I read that correctly?
  


10       A.    Yes.
  


11       Q.    Okay.  And is it your understanding, from
  


12   what I just read, that each determination as to
  


13   navigability must stand on its own facts related to
  


14   that specific river?
  


15       A.    Sure.  And I guess where I would only add
  


16   something, Mr. Slade, is if those same facts are
  


17   similar to the other rivers that have already been
  


18   decided, then a comparison can be drawn.
  


19       Q.    And if they are different, then a comparison
  


20   may not be able to be drawn?
  


21       A.    Sure.  At the end of the day, I concur,
  


22   obviously as if anyone cares what I say, that what the
  


23   Supreme Court is saying is that each river has to be
  


24   looked at independently of other rivers, sure.
  


25       Q.    Okay.  And you've read the Special Master's
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 1   report, correct?
  


 2       A.    In the Utah case.
  


 3       Q.    In the Utah case.
  


 4       A.    That's correct.
  


 5       Q.    And in that case he looked at USGS depths; is
  


 6   that correct?
  


 7       A.    USGS depths.
  


 8             I don't know --
  


 9       Q.    He came up with the average depths over the
  


10   course of a year, as you testified to?
  


11       A.    Yeah, I apologize, when I paused when you
  


12   said USGS, I don't know if those are USGS gages or who
  


13   was operating them, the Bureau or somebody.
  


14       Q.    Okay.
  


15       A.    But there were gages.  I don't think the word
  


16   USGS shows up in that report, but --
  


17       Q.    Sure.
  


18       A.    But, yes, there was government data that was
  


19   provided upon which he looked at, among other things,
  


20   depths.
  


21       Q.    Okay.  And among other things he looked at,
  


22   he talked to or deposed boaters who had been on the
  


23   river; is that correct?
  


24       A.    Mr. Dimock testified, and I didn't read all
  


25   of them, but I don't think it would be an
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 1   overestimation to say hundreds --
  


 2       Q.    Hundreds.
  


 3       A.    -- of boaters that were -- or people, I
  


 4   should say, some were boaters, some were not, that
  


 5   lived on or near the river that he felt were useful to
  


 6   talk to.
  


 7       Q.    For the Green, Grand, and San Juan?
  


 8       A.    Yes.
  


 9       Q.    Have you talked to any boaters that have been
  


10   on the Verde?
  


11       A.    Talked to any -- no.
  


12       Q.    Not one?
  


13       A.    I have -- I think what I've done is probably
  


14   as relevant as to talking to any boater, is I tried to
  


15   read Mr. Williams' book closely, an experienced boater
  


16   who went from the top to the bottom, with the point of
  


17   very carefully outlining what he was seeing.
  


18             And I was certainly here to see Mr. Lynch's
  


19   testimony and Mr. Fuller's testimony and Mr. Farmer's
  


20   testimony, and all of them I would consider to be
  


21   boaters that want to talk about their experience on the
  


22   river.  So I think I've been exposed to certainly
  


23   people that have boated the river.
  


24       Q.    And just to be clear, when Mr. Lynch,
  


25   Mr. Farmer, and Mr. Fuller testified, that was after
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 1   you've made your nonnavigability decision; is that
  


 2   correct?
  


 3       A.    That is correct.  However, I was able to read
  


 4   the record in this case prior to this latest round, and
  


 5   I believe Mr. Slingluff testified, and so I was
  


 6   familiar with what he was testifying.  I can't remember
  


 7   if Mr. Farmer testified in the earlier round.
  


 8             But there was certainly a lot of discussion
  


 9   in the earlier round, and I read the briefs that your
  


10   client and others filed.  So I got a pretty good sense
  


11   of what people/boaters were saying regarding the river
  


12   prior to my submittal of my report.
  


13       Q.    Pretty good sense, but you never talked to
  


14   one boater on your own?
  


15       A.    No.
  


16       Q.    Okay.  And did you ever see a boater go down
  


17   the river?
  


18       A.    I have.  I've seen, you know, people in
  


19   duckies floating down the river.
  


20       Q.    Where is that, exactly?
  


21       A.    Generally, in the Camp Verde area above
  


22   Beasley Flats.
  


23       Q.    Did they have any problems?
  


24       A.    I didn't interview them.  As you pointed out,
  


25   I haven't talked to a boater, so...
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 1       Q.    When you were watching them boat down the
  


 2   river, did they have any problems?
  


 3       A.    Have any problems.
  


 4             Not that I saw.
  


 5       Q.    Okay.  And you've never boated the river
  


 6   yourself?
  


 7       A.    As I think I testified, I have not.  The only
  


 8   river that I have been in a boatable contraption, if
  


 9   you will, was floating the Salt River in an inner tube
  


10   downstream.  I believe I testified to that in one of
  


11   the earlier cases.
  


12       Q.    In Arizona?
  


13       A.    In Arizona.
  


14       Q.    Okay.  But you've boated a fair amount in
  


15   other places?
  


16       A.    I would not characterize it as a fair amount,
  


17   certainly not in comparison to Mr. Fuller.
  


18       Q.    Okay.  How many times have you boated the
  


19   Green and the Grand?
  


20       A.    If I were to count them up, probably, in
  


21   total, on the order of maybe 15 trips.
  


22       Q.    Okay.  And you've also boated the Arkansas;
  


23   is that correct?
  


24       A.    Yes.  When I lived in Colorado, a group of
  


25   co-workers and I during the spring runoff did what a
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 1   lot of tourists do.  We went up into the mountains and
  


 2   took a guided whitewater trip on the Arkansas.
  


 3       Q.    Why haven't you boated the Verde?
  


 4       A.    I'm not an avid boater.
  


 5       Q.    But you took a trip, I think you said you
  


 6   loved, from what I heard in the Gila, you said you've
  


 7   done a lot of canoeing down Canyonlands National Park?
  


 8       A.    That's correct.  Sure.
  


 9       Q.    So it sounds like you like boating, to some
  


10   degree?
  


11       A.    I love the area, and in that area the river
  


12   provides an access, a corridor, along the Green and the
  


13   Colorado that really is one of the only ways to get
  


14   into some of these areas.
  


15             So, again, Mr. Slade, I'm not an experienced
  


16   boater.  Anyone who's boated that stretch of -- I think
  


17   still water was talked about yesterday.  Stillwater
  


18   Canyon is one of the areas that you float through in
  


19   Canyonlands.  It's a very gentle, easy float through.
  


20   So that's the extent of my boating.
  


21       Q.    So if you had boated the Verde, do you think
  


22   you would have learned some things about the river when
  


23   you did that?
  


24       A.    I think one trip down the Verde by someone
  


25   who's never done it would not be of much value.
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 1       Q.    How about 50 to 60 trips by someone who's
  


 2   done it?
  


 3       A.    I think that's why I value Mr. Williams' book
  


 4   so much, because I got the impression that he's that
  


 5   type of person.
  


 6       Q.    Okay.  Or Mr. Farmer, who testified before
  


 7   this Commission, who's boated at least 50 to 60 times
  


 8   down the Verde?
  


 9       A.    I think Mr. Farmer has a very particular view
  


10   regarding the river.
  


11       Q.    Yesterday you talked about what part of the
  


12   Verde you've seen, and I'm trying to figure out exactly
  


13   what segments you've seen.
  


14             Have you seen on foot, in person, by the
  


15   river, not on a mountaintop, not on an aerial, have you
  


16   seen Segment 5 in person by the river?
  


17       A.    Segment 5.  And is that my Segment 5, which
  


18   used to be your Segment 5, or the new Segment 5 that
  


19   you guys have?
  


20       Q.    Let's go with your Segment 5.
  


21       A.    Okay, which used to be your Segment 5.  Okay.
  


22       Q.    That's right.
  


23       A.    And as I recall, your Segment 5 used to begin
  


24   below Horseshoe.
  


25       Q.    Yes.
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 1       A.    And I'll look at my map for reference here.
  


 2             Yes, when I was with Dr. Pearthree, we spent
  


 3   time, and as I recall, when we did our field trip, we
  


 4   had to schedule it when the bald eagles weren't nesting
  


 5   in that lower portion.  So yes.  And it was -- oh, boy,
  


 6   it's been now some six or seven years ago since I took
  


 7   the trip, so my recollections are a bit hazy about
  


 8   exactly where we were.  But we certainly went in the
  


 9   area below Bartlett Dam and also between Bartlett and
  


10   Horseshoe.
  


11       Q.    And were you actually on the river?
  


12       A.    As I think I indicated, yes.  The purpose of
  


13   the trip was --
  


14       Q.    Mr. Burtell, if I could cut you off.
  


15       A.    Sure.
  


16       Q.    I've got a lot of questions here.
  


17       A.    Sure.
  


18       Q.    And I think for the sake of the Commission's
  


19   time, if I ask a yes or no question, if you could
  


20   answer with a yes or no.  If you need a short
  


21   explanation, I'm sure that would be fine.
  


22       A.    Sure.
  


23       Q.    But if you need a longer one, I think you
  


24   could do that on redirect.
  


25       A.    Okay.
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 1       Q.    So my question is were you actually by the
  


 2   river in Segment 5?
  


 3       A.    Yes.
  


 4       Q.    Okay.  Let's move to Segment 4.  Were you
  


 5   actually by the river in Segment 4?
  


 6       A.    Yes.
  


 7       Q.    What part?
  


 8       A.    Near the confluence of Fossil Creek and the
  


 9   river.
  


10       Q.    And have you been to Segment 4 by the river?
  


11   Excuse me, Segment 3.
  


12       A.    Yes.
  


13       Q.    What part?
  


14       A.    The area just below the top of Segment 3 in
  


15   the Beasley Flats area.
  


16       Q.    Okay.  So you haven't seen from Beasley Flats
  


17   down to Childs in person?
  


18       A.    I've seen it on aerial photography, but not
  


19   on the ground.
  


20       Q.    So you've never seen the Verde Falls?
  


21       A.    In person, no.
  


22       Q.    And you've never seen any of the, I believe,
  


23   three or four Class III rapids in that section?
  


24       A.    I have seen pictures in Mr. Williams' report
  


25   and many pictures that have been presented during these
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 1   proceedings.
  


 2       Q.    In person, you've never seen them?
  


 3       A.    No.
  


 4       Q.    Segment 2, have you seen Segment 2?
  


 5       A.    Yes.
  


 6       Q.    What part?
  


 7       A.    In the Clarkdale area.
  


 8       Q.    And that's where Freeport, your client, has
  


 9   an interest?
  


10       A.    I don't know the extent of their interest,
  


11   but certainly in that area is where they used to have a
  


12   concentrator and a smelter.
  


13       Q.    Does Freeport still have land next to the
  


14   river?
  


15       A.    I believe they do, but I don't know the
  


16   details of it.
  


17       Q.    Well, obviously you're here because they have
  


18   an interest.
  


19       A.    I'm here because they asked me to eval --
  


20                  MR. HOOD:  Mr. Chairman, I don't think
  


21   this is appropriate.  He's here because he's been
  


22   retained by Freeport, and I don't think it's
  


23   appropriate for Mr. Slade to be arguing with the
  


24   witness about why he's here and why he ought to be
  


25   testifying about the hydrology of the Verde River.
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 1                  MR. SLADE:  Mr. Chairman, a witness's
  


 2   interest is extremely appropriate for the Commission's
  


 3   understanding of what the witness is saying.
  


 4                  CHAIRMAN NOBLE:  Mr. Slade, we'll allow
  


 5   you just a little bit more latitude and then we'll cut
  


 6   you off.
  


 7   BY MR. SLADE:
  


 8       Q.    So your understanding is Freeport has land
  


 9   next to the river in the Clarkdale area?
  


10       A.    I believe that they still own property in
  


11   that area, but I don't know any details.
  


12       Q.    Okay.  And Segment 1, what have you seen in
  


13   Segment 1?
  


14       A.    Segment 1, as I think I testified to
  


15   yesterday, and I apologize if I'm being overly
  


16   descriptive here, but I hiked down from Sullivan Dam
  


17   down into the canyon and walked down I think a mile or
  


18   two in that stretch.
  


19       Q.    Have you seen the Perkinsville area?
  


20       A.    When I was with the Arizona Geological Survey
  


21   with Dr. Pearthree, my recollection is we were also in
  


22   that area.
  


23       Q.    And I believe I heard you yesterday; you said
  


24   you've seen the Paulden gage, but from afar?
  


25       A.    If I did, I misspoke.  It would have been the
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 1   Clarkdale gage --
  


 2       Q.    Okay.  So you --
  


 3       A.    -- from afar.
  


 4       Q.    -- haven't seen the Paulden gage?
  


 5       A.    In person, on the ground, no; only in photos.
  


 6       Q.    Are you aware that Supreme Court law
  


 7   specifically acknowledges that present-day and
  


 8   recreational use can be used as evidence to prove a
  


 9   river's navigability?
  


10       A.    I would answer that by -- and I know you're
  


11   not going to want me to read it, but my reference in my
  


12   report to PPL Montana.
  


13       Q.    Okay.  So you are aware; is that what I heard
  


14   you say?
  


15       A.    My awareness is as stated by PPL Montana and
  


16   I state in my report.
  


17       Q.    Can we turn to that in your report?
  


18       A.    Sure.
  


19       Q.    You let me know what page that is.
  


20       A.    Okay.
  


21             I believe this is Freeport 1, but maybe we're
  


22   way past that.
  


23       Q.    X009, Freeport 1.
  


24       A.    Mr. Slade, it's Page 4 of my report,
  


25   Paragraph 19.
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 1       Q.    And let's just read the paragraph.  I'll read
  


 2   it for you.
  


 3       A.    Okay.
  


 4       Q.    The court noted, quote, may be considered to
  


 5   the extent it informs the historical determination
  


 6   whether the river segment was susceptible of use for
  


 7   commercial navigation at the time of statehood.  For
  


 8   the susceptibility analysis, it must be determined
  


 9   whether trade and travel could have been conducted in
  


10   the customary modes of trade and travel on water over
  


11   the relevant river segment in its natural and ordinary
  


12   condition...At a minimum, therefore, the parties
  


13   seeking to use present-day evidence for title purposes
  


14   must show...the watercraft are meaningfully similar to
  


15   those in customary use for trade and travel at the time
  


16   of statehood.  If modern watercraft permit navigability
  


17   where the historical watercraft would not...then the
  


18   evidence of present-day use has little or no bearing on
  


19   navigability at statehood...Modern recreational fishing
  


20   boats, including inflatable rafts and lightweight
  


21   canoes or kayaks may be able to navigate waters much
  


22   more shallow or with rockier beds than the boats
  


23   customarily used for trade and travel at statehood.
  


24             Did I read that correctly?
  


25       A.    Yes.
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 1       Q.    And you have some ellipsis in there, so you
  


 2   omitted a few things.  We'll take a look at that later.
  


 3   But from what you've put in there, I've read that
  


 4   correctly?
  


 5       A.    Yes.
  


 6       Q.    And what research did you do to find out if
  


 7   the modern boats going down the river today are
  


 8   meaningfully similar to boats that existed at
  


 9   statehood?
  


10       A.    The very boats that PPL Montana indicates in
  


11   this paragraph is my understanding are the very boats
  


12   that are being used on the Verde River now for
  


13   recreational activities.  So that was the extent of my
  


14   research.
  


15       Q.    And who told you what boats were being used?
  


16       A.    The record, as I mentioned -- I'm new to this
  


17   case, as everybody knows.  The record was replete with
  


18   information related to what boats were being used along
  


19   the river back when this case was tried before.
  


20       Q.    So if the record said a canoe was being used,
  


21   did it say -- and it didn't say if it was a lightweight
  


22   canoe, did you assume it was a lightweight canoe?
  


23       A.    Again, the record did indicate what type of
  


24   boats were being used.
  


25       Q.    Where in the record?
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 1       A.    Well, Mr. Slade, I'm not sure I can remember
  


 2   now the thousands of pages that were written regarding
  


 3   this; but I remember because many of these same
  


 4   questions and arguments we're having now occurred
  


 5   before, and so the questions about the characteristics
  


 6   of the boats that were being used back then versus now,
  


 7   this isn't our first go-around on this.
  


 8             My understanding is, again, reading the
  


 9   testimony, including even Mr. Fuller's report, talks
  


10   about the type of boats that are being used now.  I
  


11   didn't feel like -- and I think I state in my report on
  


12   Page 5, Paragraph 26, and I know you're not going to
  


13   want me to read it, because you want me to be precise.
  


14   So if you want to read it or look at it, that's fine.
  


15       Q.    Go ahead and read it.
  


16       A.    "Modern accounts of boating the Verde River
  


17   are summarized by Fuller (2003, Pages 8-4 and 8-5) and
  


18   further documented by ASLD in recent supplemental
  


19   evidence."
  


20             So there was also much evidence that you and
  


21   Ms. Hernbrode have submitted that I think also talks
  


22   about the various crafts that are being used.
  


23             "The purpose of these trips was (and
  


24   continues to be) recreational.  Most trips occur in the
  


25   winter and spring and utilize canoes, kayaks and
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 1   inflatable rafts."
  


 2       Q.    We've heard a couple of people come before
  


 3   this Commission, in fact, all of the boaters that have
  


 4   come before this Commission have testified that, in
  


 5   fact, the river is boated the vast majority of the
  


 6   year.  Is that inconsistent with what you've said here,
  


 7   "most trips occur in the winter and spring"?
  


 8       A.    I think my words are correct in saying most.
  


 9   I'm not saying that there are not other times of the
  


10   river when boating also occurs; but the majority of the
  


11   boating, and I believe that statement -- I would have
  


12   to cross-check it to what Mr. Fuller says.  Most folks
  


13   are on the river, and I think Mr. Lynch even said it,
  


14   during the springtime, when there's more water in the
  


15   river.
  


16             But, please, I'm not in any way suggesting
  


17   that there's not other times of the river that people
  


18   have been on -- or other times of the season, I should
  


19   say, when people have been on the river.
  


20       Q.    Do you know of a case that says if a river is
  


21   only boated a certain time of year, that it's
  


22   nonnavigable?
  


23             And I don't mean to put you on the spot.
  


24   You're not the legal expert here.  But did you read a
  


25   case that gave you the opinion that a river is
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 1   nonnavigable if it's only boated during the winter and
  


 2   the spring?
  


 3       A.    Yeah.  You made me read that.  That's what I
  


 4   read from when you had me read the paragraph starting
  


 5   with 12.  It says, "In each of these cases which the
  


 6   government refers, it was found that the use of the
  


 7   stream for purposes of transportation was exceptional,
  


 8   being practicable only in times of temporary high
  


 9   water."
  


10             So I think all of those cases, so...
  


11       Q.    And what does temporary high water mean to
  


12   you?
  


13       A.    What does it mean to me or what did the
  


14   Supreme Court mean?
  


15       Q.    What does it mean to you?
  


16       A.    What does it mean to me.
  


17             Well, temporarily, it's almost a Mr. Helm
  


18   question.  I almost want to break a dictionary out.
  


19   What does temporary mean?  Well, it's not all the time.
  


20   It's something less than all the time.  How much less
  


21   than all the time, you would have to look at the case.
  


22   I would have to look at each one of these cases to say
  


23   temporary, to figure out what is being meant there by
  


24   temporary.
  


25       Q.    So if you have got in your report that the
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 1   trips are during the winter and the spring, and we've
  


 2   heard from all of the boating experts that, in fact,
  


 3   the river is boatable today in its nonnatural condition
  


 4   the vast majority of the year, is that temporary?
  


 5                  MR. HOOD:  I would appreciate it if
  


 6   Mr. Slade would not mischaracterize Mr. Burtell's
  


 7   testimony and what's already been read.  Most of the
  


 8   trips.  I think this is an improper attempt to
  


 9   mischaracterize what he said, and I would appreciate it
  


10   if you would refer to exactly what he said or quote him
  


11   correctly.
  


12                  CHAIRMAN NOBLE:  Thank you, Mr. Hood.
  


13                  Mr. Slade, please proceed.
  


14   BY MR. SLADE:
  


15       Q.    I'm happy to say that.
  


16             You've said that most trips occur in the
  


17   water and spring.  We've heard from all of the boaters
  


18   that, in fact, the river is boatable in its nonnatural
  


19   condition a vast majority of the year, and those are
  


20   the words of Mr. Lynch, who runs a commercial
  


21   operation.
  


22             So is that temporary?
  


23       A.    I guess I would argue with you there.  I
  


24   would have to go back and look at Mr. Lynch's
  


25   transcript to see whether he said that he's getting a
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 1   lot of business all year around.
  


 2       Q.    Well, let's go do it.
  


 3       A.    I don't have his transcript.
  


 4       Q.    I do.
  


 5       A.    Okay.
  


 6       Q.    Okay.  I'm on Verde River transcript
  


 7   12-16-2014, and I'll give this to you.  Starting on 7,
  


 8   he's asked the question.
  


 9       A.    Okay.
  


10       Q.    Do you want to go ahead and read the question
  


11   and the answer?
  


12       A.     "What time of year is most of the boating
  


13             happening in your operation?"
  


14                 "ANSWER:  March through October, with the
  


15             heaviest emphasis, say, May through
  


16             September."
  


17       Q.    Okay.  Now --
  


18       A.    Can I continue?
  


19       Q.    Well, let's pause there.
  


20             You put "most trips occur in the winter and
  


21   the spring."
  


22             He just said most are between what months?
  


23       A.    He says, "March through October, with the
  


24   heaviest emphasis, say, May through September."
  


25       Q.    Okay.  So that is not the winter and the
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 1   spring; is that correct?
  


 2       A.    If you go further on here, he explains why
  


 3   what happens past May, but you probably don't want me
  


 4   to read that.
  


 5       Q.    Feel free to do that on redirect.
  


 6                  CHAIRMAN NOBLE:  No, he'll do it now.
  


 7                  MR. SLADE:  That's fine too.
  


 8                  CHAIRMAN NOBLE:  Thank you.
  


 9                  THE WITNESS:  "Once we move into May,
  


10             when all the irrigation and everybody is
  


11             watering fields, livestock, and everything's
  


12             growing, certain parts of that river
  


13             corridor, especially those that are below the
  


14             irrigation dams, can get pretty skinny.  Some
  


15             of them actually completely dry up until you
  


16             move downstream maybe another seven, 800
  


17             yards, and then groundwater seeping
  


18             underneath these dams start coming back in.
  


19             But it gets pretty hard come May, June.  Once
  


20             you get monsoon season starting, boom,
  


21             everything starts flash flooding again,
  


22             people aren't using as much water, and it
  


23             goes back into better navigability."
  


24                  Let me see.
  


25                  "When you say flash flooding, how many
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 1             times a year is flooding an issue where you
  


 2             can't run a trip or you need to cancel a
  


 3             future trip? "
  


 4                  "Spring runoff, again, spring runoff, if
  


 5             we get a big winter, boom, you know, that
  


 6             first part of March can be pretty tricky.  So
  


 7             we'll always have a couple of days here and
  


 8             there where we might have to call trips or we
  


 9             have to go into bigger boats; we have to go
  


10             into rafts and do these things.  Just depends
  


11             on the conditions, what skill level
  


12             everybody's got at that time."
  


13                  CHAIRMAN NOBLE:  Please proceed,
  


14   Mr. Slade.
  


15   BY MR. SLADE:
  


16       Q.    What Mr. Lynch testified to is different than
  


17   what you've put in your report; is that correct?
  


18       A.    Can you refer me again back to my page?
  


19       Q.    Paragraph 26, Page 5.
  


20       A.    I don't know if I would change what I have
  


21   written.  I, again, say "most trips occur in the winter
  


22   and spring and utilize canoes, kayaks and inflatable
  


23   rafts."
  


24             What I heard, what I recalled, and now what
  


25   I'm reading in Mr. Lynch's testimony seems to support
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 1   this.
  


 2       Q.    Mr. Lynch runs a commercial operation, and I
  


 3   believe he testified that he has anywhere between five
  


 4   to 7,000 people a year in his commercial operation.
  


 5   Was that generally the number you heard?
  


 6       A.    I can't remember if it was that high or
  


 7   higher or less, but I'll take your word for it.
  


 8       Q.    Okay.  And he says that his heaviest emphasis
  


 9   is May through September; is that correct?
  


10       A.    That's right.
  


11       Q.    Would you agree that there's less water in
  


12   the river when the irrigation is being used in the
  


13   summer?
  


14       A.    My flow reconstruction was an attempt to
  


15   capture that or, I should say, correct for that
  


16   decrease.
  


17       Q.    So the answer is yes?
  


18       A.    A big yes.
  


19       Q.    Let's take a look at some historic accounts
  


20   now, and you did a nice job of compiling a chart that
  


21   we can use, so if we could pull up your Table 1 in
  


22   X009.
  


23             And, Debi, that is Slide 15.  So we are going
  


24   to use the slide now.
  


25             Okay, so this is a chart that you've compiled
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 1   which shows, from your understanding, the historic
  


 2   boating accounts on the Verde River; is that correct?
  


 3       A.    No.  It's correct as of the time I wrote the
  


 4   report.
  


 5       Q.    Okay.
  


 6       A.    Since that time I believe your client or you
  


 7   and Ms. Hernbrode have submitted I think two or three
  


 8   other articles related to boating, at least two.
  


 9       Q.    And I didn't mean to catch you on that.  This
  


10   is, from your understanding when you wrote it, the
  


11   complete record, and a couple things have been
  


12   submitted since you wrote that; that's what you just
  


13   told me?
  


14       A.    A complete record that I was able to find and
  


15   other people had found.
  


16       Q.    Okay.  And let's take a look at the first
  


17   account.  It's an account in 1868.  And we'll try to
  


18   move relatively quickly through these.  I know we've
  


19   gone through a lot of these before.  It's a raft
  


20   account; is that correct?
  


21       A.    Yes.
  


22       Q.    And the first raft capsized?
  


23       A.    Yes.
  


24       Q.    So not an entirely successful account?  In
  


25   fact, it doesn't look successful at all; is that
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 1   correct?
  


 2       A.    I think it speaks for itself.
  


 3       Q.    Okay.  And it's a raft account.  So I think,
  


 4   I believe you testified to this either on the Gila or
  


 5   the Verde.  You don't count rafts as boating accounts;
  


 6   is that correct?
  


 7       A.    That's not -- I've never said rafts aren't
  


 8   boating accounts.
  


 9       Q.    Okay.  Do you think a raft should be an
  


10   indication of the navigability of a river?
  


11       A.    I don't think you can look at any individual
  


12   craft by itself as an indication of navigability.
  


13       Q.    Okay.  If you're just moving across the river
  


14   in a raft, are you going downriver?
  


15       A.    Again, Mr. Slade, I just want to understand
  


16   so I don't waste your time and the Commission's.  Are
  


17   you asking me whether or not a ferry is an indication
  


18   of navigability, use of a ferry?
  


19       Q.    Yes.
  


20       A.    My understanding, and I have testified to the
  


21   effect, that I don't believe that ferries are an
  


22   indication, when you are crossing a river, as evidence
  


23   of navigability.
  


24       Q.    Okay.  So we won't count this account.
  


25             Let's move on to 1878, and we've got another
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 1   ferry account; is that right?
  


 2       A.    That's what it says.
  


 3       Q.    Okay.  We won't count that account.
  


 4             Let's go on to 1883.  We have got a canvas
  


 5   skiff, and they made it from Fort McDowell to Phoenix;
  


 6   is that right?
  


 7       A.    That's what it says.
  


 8       Q.    And do we know what the skiff looks like?
  


 9       A.    As indicated in my table, we don't even know
  


10   its length.
  


11       Q.    We know that they didn't write canoe; is that
  


12   correct?
  


13       A.    This was quoted by Mr. Fuller from a
  


14   newspaper article.  I wasn't able to see that article
  


15   myself.  Maybe you folks have.  I couldn't find it
  


16   online with my resources.  So I am taking Mr. Fuller
  


17   and his team at his word that that's what was in the
  


18   Arizona Gazette.
  


19             I bore the Commission's time with this; that
  


20   I attempted to independently read, when I could, such
  


21   accounts, but if I couldn't find it myself, with the
  


22   time constraints I was under, I presented what somebody
  


23   else said.  In this case you'll see there's a few
  


24   references to Mr. Fuller's report.
  


25       Q.    Okay.  So to save a little time from pulling
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 1   it up, can we assume that they said canvas skiff and
  


 2   not canoe?
  


 3       A.    I will trust Mr. Fuller, again, that that's
  


 4   what the article said.
  


 5       Q.    And did they have any problems going from
  


 6   Fort McDowell to Phoenix?
  


 7       A.    I don't -- not having read the article, I --
  


 8   and I'm trying to -- I think Mr. Fuller had the quote
  


 9   in his report.  I don't recall that there was any
  


10   discussion of problems.
  


11       Q.    Okay.  And you note that it's the high flow
  


12   season, February; is that correct?
  


13       A.    That's what it says.
  


14       Q.    Okay.  And as we looked at yesterday,
  


15   February can be quite variable, as the hydrographs
  


16   noted; is that correct?
  


17       A.    Some years February has a lot of water, some
  


18   years less.  On average or on median, it's a high flow
  


19   month.
  


20       Q.    Okay.  So if you average the big rain on top
  


21   of snow events, where you get 5,000 cfs, with the
  


22   baseflow of, I think what we looked at yesterday, we've
  


23   said was 200, 300, then you get a pretty high average
  


24   for that month; is that correct?
  


25       A.    What I would say is the median is also high.
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 1   So 50 percent of the time the flows are quite high in
  


 2   that month.
  


 3       Q.    So there might be a little -- there's more
  


 4   water, potentially, in the river in February?
  


 5       A.    Yes.
  


 6       Q.    Okay.  Do you think these boaters would be
  


 7   boating in a flood?
  


 8       A.    I don't want to put myself in the mind -- as
  


 9   Mr. Dimock I think very eloquently put, boaters do some
  


10   crazy things.  So I really can't surmise what these
  


11   guys might have been doing.
  


12       Q.    Then we've got the 1887 collapsible U.S. Army
  


13   account, and you've characterized that as a ferry; is
  


14   that correct?
  


15       A.    I have.
  


16       Q.    Okay.  And there's been some discussion about
  


17   that account.  I believe we've seen a picture of a boat
  


18   and the two soldiers in the boat.  In fact, let's pull
  


19   up that picture.
  


20       A.    Sure.
  


21       Q.    That is Fuller PowerPoint Page 104.  So let's
  


22   do X011, Part 69.
  


23             And is that the same account, the photo of
  


24   the soldiers, is that the same account as the one
  


25   you've listed here in 1887, or is that a different
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 1   account?
  


 2       A.    That's the same account.
  


 3       Q.    So you believe that the boat used by the
  


 4   soldiers in the picture was being used as a ferry?
  


 5       A.    It wasn't me who said that.  It was Munson
  


 6   and/or Mr. Fuller.  I wouldn't have known what the heck
  


 7   they were doing in that boat.
  


 8             And I apologize.  Maybe I can bring it
  


 9   tomorrow, if I can dig it out, but Munson, it's listed
  


10   in my references.
  


11             But I wouldn't have known that they were
  


12   taking couriers across the river during periods of high
  


13   flood.  So I would have either gotten that from
  


14   Mr. Fuller's report or from Mr. Munson, 19 -- I can't
  


15   quite see what that is. -- 81.  Oh, it's right in front
  


16   of me.  1981.  I think Munson is an Arizona Highways
  


17   article, which had a picture of the boat, referencing
  


18   that he got it from the Library of Congress.  And my
  


19   understanding is, again, if it wasn't Mr. Fuller who
  


20   said it was being used for couriers, to take couriers
  


21   across, it was Mr. Munson.
  


22       Q.    Okay.  Could there, in fact, have been two
  


23   accounts; one which you've listed in 1887 said the boat
  


24   was used as a ferry, and then Mr. Munson's account that
  


25   was 1885, which showed the picture of the boat?  And
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 1   here we are, 1885, picture of the boat.
  


 2       A.    When you look at the Munson article,
  


 3   Mr. Slade, it's the identical picture.  And I can't
  


 4   remember now if Munson references the Fort Verde
  


 5   Historic Park as where he got it or whether he talks
  


 6   about the Library of Congress.  So I really can't add
  


 7   anything more than the two references I've provided.
  


 8       Q.    So you're not sure if there were actually two
  


 9   accounts, one in '85, one in '87?  Because this photo
  


10   says '85.
  


11       A.    And I don't know if I would characterize that
  


12   as an account.  It just says it's a photograph circa
  


13   1885.  You said there's two accounts.
  


14       Q.    Sure.
  


15       A.    I think there's just one photo.
  


16       Q.    Okay.  Would you count a photo of people in a
  


17   boat with a specified date that says "Fort Verde
  


18   soldiers in a boat" as an account of people in a boat?
  


19       A.    I think circa means about, so if you think
  


20   that's a tight date, then I'll leave that to you then.
  


21       Q.    Okay.  And were you here for the testimony of
  


22   Mr. Fuller when he said that is not the Camp Verde
  


23   area, and, in fact, that's about 10 miles downstream by
  


24   Beasley Flat?
  


25       A.    You know, I actually thought that was
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 1   Mr. Hjalmarson that said that, but I will give
  


 2   Mr. Fuller credit if he said that.
  


 3       Q.    Could have been both.
  


 4       A.    It would have been nice if whoever said it
  


 5   could have taken a picture now, you know, and GPSed it.
  


 6   So I guess we'll have to just go on their opinion.
  


 7             Looking as a geologist, looking at those
  


 8   rocks, you should be able to match it if you can get on
  


 9   the river.  I've never seen anyone actually take a
  


10   current photograph, GPS it, and say, "Hey, look," next
  


11   to each other.
  


12       Q.    And you didn't do that?
  


13       A.    And neither did anyone else, as far as I
  


14   know.
  


15       Q.    But Mr. Fuller's boated this stretch multiple
  


16   times, and he testified that he thought that was
  


17   10 miles downstream, closer to Beasley Flats?
  


18       A.    Again, I guess we all have to take his word
  


19   for what he said.
  


20       Q.    So if it's 10 miles downstream from Camp
  


21   Verde and it's a boat and we know this stretch is
  


22   navigable today in nonnatural conditions, do you think
  


23   it's possible that they boated from Camp Verde down to
  


24   Beasley Flats?
  


25       A.    Is it possible?  Under the right flow
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 1   conditions, I suppose it would be possible.
  


 2             Did it happen?  I don't know.
  


 3       Q.    So we might count this as a boating account
  


 4   and not a ferry account; that's possible?
  


 5       A.    I think the State Land Department would
  


 6   probably want to count this as a boating, and I will
  


 7   leave it to the Commission to decide there's enough
  


 8   evidence to put it into one box or the other.
  


 9       Q.    Let's go back to Table 1, please, of X009,
  


10   which is Slide 15.
  


11             And this is the 1988 -- excuse me, 1888
  


12   account of a hunting trip from Fort McDowell to
  


13   Phoenix; is that correct?
  


14       A.    Yes.
  


15       Q.    And you characterize this as a hunting
  


16   expedition; is that correct?
  


17       A.    When I looked at how Mr. Fuller described it,
  


18   I believe this is the account where one of the two
  


19   passengers was shot and killed accidentally.
  


20       Q.    That's right.  That's my understanding as
  


21   well.
  


22       A.    And so I think it was an accidental discharge
  


23   of his weapon.  Obviously they're not out there
  


24   battling each other.  So I believe they were on a
  


25   hunting trip and --
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 1       Q.    Sure.  And do you know where that accidental
  


 2   discharge happened?
  


 3       A.    Somewhere between Fort McDowell and Phoenix.
  


 4   That's all I know.
  


 5       Q.    Okay.  If I told you it happened at Mesa Dam,
  


 6   would you would you agree with that?
  


 7       A.    If you're going to ask me that, I guess I
  


 8   would want to see the Phoenix Herald article that says
  


 9   that, but...
  


10       Q.    And if it happened at Mesa Dam and they had
  


11   made it to Mesa Dam, would they have traveled on the
  


12   Verde from Fort McDowell down to Mesa Dam successfully?
  


13       A.    Do you know where Mesa Dam is?  I don't.
  


14       Q.    My understanding of Mesa Dam would be on the
  


15   Salt.
  


16       A.    Okay.  I don't know that.  But do you know
  


17   that for a fact?
  


18       Q.    Do you know that for a fact?
  


19       A.    I'm asking you, because I just said I don't
  


20   know where it is, Mr. Slade.
  


21       Q.    I don't.  So maybe we'll hear from Mr. Fuller
  


22   later about where that is.
  


23       A.    Okay.
  


24       Q.    If it is on the Salt and they had traveled
  


25   Fort McDowell down to the Salt without any problems and
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 1   then the gun goes off as they're getting out of the
  


 2   boat, completely unrelated to boating, would you
  


 3   characterize this as a successful boating account?
  


 4       A.    Again, I mean no disrespect, Mr. Slade, but
  


 5   when you say successful, what do you mean?
  


 6             Because I've heard throughout these
  


 7   proceedings counsel ask us experts what successful
  


 8   means.
  


 9       Q.    Did they make it?
  


10       A.    And so for me to try to answer whether it
  


11   meets your definition of successful, I hate to turn the
  


12   tables on counsel, but can you describe to me, when you
  


13   say successful, what exactly are you asking me?
  


14       Q.    Did they make it down the stretch on the
  


15   Verde with their goods and their boat and their persons
  


16   intact?
  


17       A.    Yes.
  


18       Q.    Let's turn to the -- before we turn to this,
  


19   I want to ask you something about generally a
  


20   hypothetical.
  


21             If you have a newspaper article that tells
  


22   you there was an unsuccessful boating account and
  


23   before that the boatmen had tried four other times and
  


24   were unsuccessful, how many unsuccessful boating
  


25   accounts is that?
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 1       A.    Five unsuccessful boating accounts.
  


 2       Q.    Let's turn to the Day brothers, and that was
  


 3   their trip in 1891, beginning in September, and that
  


 4   was on the Verde.  You've characterized that as
  


 5   Segment 2 through 5.  And is September a high flow
  


 6   month?
  


 7       A.    No.
  


 8       Q.    It's not --
  


 9       A.    Not typically.  Excuse me.  Kind of the tail
  


10   end of the monsoon, but it's certainly on median,
  


11   median flow, not a killer month.
  


12       Q.    And we've seen the article, so I don't think
  


13   we need to pull it up, but we will if we have to.  They
  


14   indicated it was their fifth trip down the river; is
  


15   that correct?
  


16       A.    Based on the account of one or both of the
  


17   Day brothers, that's what it says.
  


18       Q.    Okay.  And so the trip that they were talking
  


19   about they had, it was a successful trip; is that
  


20   correct?
  


21       A.    Again, based on your definition of a
  


22   successful trip, if the trip, in fact, occurred as they
  


23   said it did, if we can trust that, yes.
  


24       Q.    And it was their fifth, so they had had four
  


25   previous successful trips; persons, goods, boat?
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 1       A.    Unfortunately, we have no evidence that they
  


 2   completed the four prior trips.  All we have, all any
  


 3   of us have that everyone has seen is one article that
  


 4   says that it was their fifth trip.  Following the words
  


 5   of Mr. Dimock, whether or not those other trips
  


 6   actually occurred, we don't know.
  


 7             I, as I'm sure your staff did, we all looked,
  


 8   didn't we?  And we all tried to see if there was other
  


 9   articles.  And I didn't find any; and I'm sure if you
  


10   and your team had, we would be all looking at those
  


11   other articles.
  


12       Q.    So you might want to know something about the
  


13   veracity of the person who was taking that trip; that
  


14   would be helpful; is that correct?
  


15       A.    Well, can you -- when you say veracity of the
  


16   person, with regard to what?
  


17       Q.    If you understood whether the person was a
  


18   Mr. White, as Mr. Dimock mentioned yesterday, the
  


19   controversial Mr. White --
  


20       A.    Yes.
  


21       Q.    -- you don't know how he ended up there, or
  


22   if it was a man of stature, would that change your
  


23   opinion on the account and its veracity?
  


24       A.    I guess I would have to see why or how a
  


25   person is being characterized as of stature.
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 1       Q.    Are you aware that Mr. J.K. Day ended up
  


 2   being a commissioner for the Arizona Game & Fish?
  


 3       A.    I am.
  


 4       Q.    Does that present him as a man of more
  


 5   veracity than, say, Mr. White?
  


 6       A.    It may, or it may not.
  


 7       Q.    If we go back to the chart, so we're back on
  


 8   Slide 15, and this is, again, Table 1 of X009.
  


 9             And the next account we have is an 1891 raft
  


10   of railroad ties; is that correct?
  


11       A.    That's correct.
  


12       Q.    And rafts are usually used as sort of a
  


13   ferry; is that correct?
  


14       A.    In this situation the raft was being used to
  


15   cross the river to repair a telegraph line.
  


16       Q.    Okay.  So that's a ferry-type activity; would
  


17   you agree with that?
  


18       A.    I would agree with that.
  


19       Q.    Okay, so we won't count this.
  


20             So let's turn to the next account, 1899, and
  


21   this is the month of June, and that's a low flow month;
  


22   is that correct?
  


23       A.    Yes.
  


24       Q.    And you've characterized it as there's dam
  


25   building, of an unknown boat being used, and it's near
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 1   Perkinsville; is that correct?
  


 2       A.    And, again, I didn't characterize it that
  


 3   way, Mr. Slade.  That's based -- and this is another
  


 4   case where I have to rely completely on Mr. Fuller's
  


 5   report, and my comments are it's based on an undated
  


 6   article by Don Willard.
  


 7             So I haven't had a chance to see that.  So I
  


 8   just wanted to -- again, when I put notes like that
  


 9   into this table, Mr. Slade, it's to let the Commission
  


10   know that if they're particularly interested in where
  


11   something's coming from, they might want to -- but
  


12   what's in here is based on what Mr. Fuller recounted
  


13   regarding an article I never saw.
  


14       Q.    Sure.  And Mr. Fuller's report in 2003 was
  


15   actually a culmination of a lot of work by
  


16   subcontractors; is that your understanding?
  


17       A.    It is.
  


18       Q.    Okay.  And one of those subcontractors was
  


19   SWCA Environmental Consulting, and they did the
  


20   historical research; is that your understanding?
  


21       A.    I believe they authored one of the chapters
  


22   on history.  So I'll take your word for it.
  


23       Q.    Is that a pretty reputable environmental
  


24   consulting group?
  


25       A.    They are.
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 1       Q.    If we look at the next account in 1903, it's
  


 2   a steel boat account that you've listed, and it's a
  


 3   hunting purpose, and you've mentioned it as early 1903.
  


 4   What did you mean by early?
  


 5       A.    Yeah, and I'm trying to remember now.  There
  


 6   was something about that, and I would have to pull up
  


 7   Mr. Fuller's article or, excuse me, his citation in his
  


 8   report that led me to believe that it was during -- and
  


 9   I say possibly taken during the high flow season.
  


10   There must have been something in that account that
  


11   gave me that clue.
  


12             I tried to be very fair here and not, you
  


13   know, overinterpret what was going on here.  So I would
  


14   have to pull that up.
  


15       Q.    Okay.
  


16       A.    And I didn't know the month, so all I could
  


17   say was early, so...
  


18       Q.    If I told you it was December, would you
  


19   disagree with that, or would you like to see the
  


20   article?
  


21       A.    The article would help, yeah.
  


22       Q.    Okay.  Let's pull up the article.
  


23       A.    Sure, that might help; or if you have
  


24   Mr. Fuller's report handy, Mr. Slade, Page 321, because
  


25   that's what I relied on, so...


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3068


  


 1       Q.    We'll pull up the direct article, and that
  


 2   way we have no misinterpretation.  X017, 97, Page 29.
  


 3   And we're going to look at a few pages to discern the
  


 4   month.  So let's actually go to Page 24 in that.
  


 5             And while it's coming up --
  


 6       A.    Sure.
  


 7       Q.    -- this was the curious situation of a horse
  


 8   that pulls the boat up on a buggy or some type of wagon
  


 9   trailer with it, and then they get in the boat, they
  


10   come down, the horse is trained to go back down.  Is
  


11   that your understanding?
  


12       A.    That's what I indicated in my comments, yes,
  


13   again, based on Mr. Fuller's description.  I never saw
  


14   the Palmer article, so...
  


15       Q.    So this is the Palmer article, and --
  


16       A.    And I think we need Page 29.
  


17       Q.    29 doesn't actually say the date, so that's
  


18   why we have some problems figuring out the date.
  


19       A.    And yet that's, I believe, how Mr. Fuller
  


20   referenced it, was Palmer.
  


21       Q.    That's where the actual account is of
  


22   boating.
  


23             So let's first go to 29.  Let's do that.  And
  


24   as we're going to 29 -- well, we missed it.  We'll come
  


25   back.
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 1             So it's the top paragraph, and I'll read it
  


 2   out loud.  "Sunday morning Joe and I borrowed a steel
  


 3   boat from Dave Wingfield whose father Henry ran the
  


 4   general store.  This boat was slung on the axle of two
  


 5   wheels.  The horse that pulled it was accustomed to go
  


 6   up the river some five miles and, when turned loose,
  


 7   would take the wheels back to the corral by himself.
  


 8   We also borrowed a couple of shotguns and bought some
  


 9   shells.  We launched the boat and had some 16 miles of
  


10   river to float down.  Between us, we got about a dozen
  


11   ducks and had a swell time."
  


12             So we can't tell from that what the date is;
  


13   is that correct?
  


14       A.    Based on the page that Mr. Fuller cited for
  


15   Palmer, you can't.  And I imagine that it must be in
  


16   the in preceding pages; or, again, I can pull out
  


17   Mr. Fuller -- I'll say again for the record, Mr. Slade,
  


18   my indication that it was during the early part of the
  


19   year was based on what Mr. Fuller said, not based on
  


20   Palmer, because I didn't have Palmer.
  


21       Q.    Okay.  So if Mr. Fuller misspoke, then your
  


22   indication would also be wrong.
  


23       A.    I was relying on Mr. Fuller, so that would be
  


24   correct, sure.
  


25       Q.    Gotcha.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3070


  


 1       A.    Sure.
  


 2       Q.    And what we can tell from this description is
  


 3   that they borrowed a steel boat that was hanging around
  


 4   in the general store; is that right?
  


 5       A.    Yes.
  


 6       Q.    So they didn't ship one in special for this
  


 7   trip?
  


 8       A.    Unlike the Jerome fellas, this boat was at
  


 9   the general store, sure.
  


10       Q.    Do you know where that general store is?  Was
  


11   it in the Camp Verde area?
  


12       A.    Again, I have not seen this article before or
  


13   this document, so I suspect maybe in the pages
  


14   preceding it tells you where the general store was; but
  


15   I don't know.
  


16       Q.    Okay.
  


17       A.    So...
  


18       Q.    And --
  


19       A.    Do you know?
  


20       Q.    We'll see if the article says it.
  


21                  CHAIRMAN NOBLE:  Mr. Burtell, you're not
  


22   asking the questions.
  


23                  THE WITNESS:  Okay.
  


24   BY MR. SLADE:
  


25       Q.    We can also tell from this that the horse was


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3071


  


 1   accustomed, as it says, to doing this?
  


 2       A.    Yes.
  


 3       Q.    And I don't know much about horses.  Do you
  


 4   know anything about horses?
  


 5       A.    No.
  


 6       Q.    Okay.  Do you know if you can train a horse
  


 7   on one occasion to go up and down?
  


 8       A.    As I just said, I don't know much about
  


 9   horses, so I'm not going to say anything about how much
  


10   it takes to train a horse.  I'm just not --
  


11       Q.    Sure.
  


12       A.    I don't have any experience with horses,
  


13   so...
  


14       Q.    And I understand that.  So we don't know how
  


15   many trips this horse has made bringing a boat up and
  


16   going back down.  It could be 2, it could be 20, it
  


17   could be a lot of different things; we don't know?
  


18       A.    I certainly don't know.
  


19       Q.    And let's go now to Page 24.
  


20             And on 24 we've got, in the second paragraph,
  


21   that the weather in December is quite cool in the
  


22   daytime and freezing at night.  The body was quite
  


23   bloated.  I guess I better give that a little context.
  


24   The beginning of the sentence, of the paragraph, is
  


25   that at the cabin the dead man was lying in front of
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 1   the door.  So they're talking about an account.  They
  


 2   mention it's December.  And if you took my word for it
  


 3   that between this page and the rest of the pages, until
  


 4   we get to Page 29, which is the boating account,
  


 5   they're talking about that same time frame of December;
  


 6   would you take my word for that?
  


 7       A.    I wouldn't take your word for it, no.
  


 8       Q.    Okay.  So we see December here, and we'll go
  


 9   on December as the date, unless we hear otherwise.
  


10       A.    I just said that I'm not going to take your
  


11   word for it without looking at the pages between here
  


12   and 29, to know how much time may have elapsed.
  


13       Q.    Sure.
  


14       A.    So I -- if you want to say it's December, the
  


15   State Land Department's position, I'll let the
  


16   Commission consider the data that we all are, so...
  


17       Q.    Let's go back to your chart.
  


18       A.    Okay.
  


19       Q.    Slide 15.
  


20             And we come to the 1905 two iron boat
  


21   accounts, and this is a trip that had an issue; is that
  


22   correct?
  


23       A.    An issue.  I don't know what you mean by
  


24   that, Mr. Slade.
  


25       Q.    Actually, let me back up.
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 1             You listed what you knew about the trip at
  


 2   the time.  Is it your understanding that the State Land
  


 3   Department has since submitted a couple of extra
  


 4   articles about this trip?
  


 5       A.    Two, I believe.
  


 6       Q.    And is it your understanding that the trip
  


 7   had an issue, and what I meant by that was they got to
  


 8   a place, potentially below Beasley Flats, where they
  


 9   stopped and they turned around and they went home?
  


10       A.    As I understand, yes, some, but there was
  


11   some question about whether all of them turned around.
  


12   But the more recent articles that you and your team
  


13   submitted, I do recall that there was some point
  


14   downstream where at least some of them decided to stop.
  


15   But as I recall, that's all we know.
  


16       Q.    Okay.  And so in terms of a successful
  


17   account, as I've defined it, people, persons, and
  


18   boat --
  


19                  MR. SLADE:  Question, Mr. Chairman?
  


20                  MR. BREEDLOVE:  Keep going.
  


21   BY MR. SLADE:
  


22       Q.    In terms of a successful account, people,
  


23   persons -- or people, equipment, and boat making it all
  


24   the way down, this would not be a successful account;
  


25   is that correct?
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 1       A.    Well, first, I don't know if they had any
  


 2   equipment on their trip, being a recreational trip; but
  


 3   I would say that it was not -- their intent was to go,
  


 4   I believe, down to Phoenix.  So if that was the purpose
  


 5   of their trip, it was not successful in terms of their
  


 6   destination.
  


 7       Q.    Okay.  And they said they started in Jerome
  


 8   or they were coming from Jerome; is that correct?
  


 9       A.    They were coming from what's referred to as
  


10   Van Deren's Crossing, and I don't know where that is.
  


11       Q.    If you're coming from Jerome or Van Deren's
  


12   Crossing, where would you go to put in a boat?
  


13       A.    As you know, if you look at a map, Jerome is,
  


14   I don't know, some 10 miles or so off the river.  So I
  


15   don't know.  I guess one would have to look back at the
  


16   old maps of roads.  If these were Jerome businessmen,
  


17   as the article suggests, they would have come down
  


18   someplace to launch their boat.  And it says
  


19   Van Deren's Crossing, so if we could figure out where
  


20   that is, we would know precisely.
  


21       Q.    Is Jerome closer to Camp Verde or the
  


22   Clarkdale/Cottonwood area upstream?
  


23       A.    The latter.
  


24       Q.    So if we assume that they started at a point
  


25   that is closest to them, which would be the
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 1   Clarkdale/Cottonwood area, then they may have made it
  


 2   from Clarkdale/Cottonwood through what we call
  


 3   Segment 2, then come to an area below Beasley Flats,
  


 4   and at that point they turned away or gave up, is that
  


 5   a probable or possible thing to assume?
  


 6       A.    If you assume that they started near the
  


 7   Jerome area, under that assumption, that hypothetical,
  


 8   then that would be true.
  


 9             Again, we don't know where they started,
  


10   other than wherever Van Deren's Crossing is, so...
  


11       Q.    We wish we had that information.
  


12       A.    Yes.
  


13       Q.    And what time of year was this trip?
  


14       A.    May.
  


15       Q.    Is the irrigation on in May?
  


16       A.    Yes, yes.
  


17       Q.    And is May generally a low water month, even
  


18   if there were not irrigation?
  


19       A.    Typically, a median flow for May is going to
  


20   be a lot less than February or March.
  


21       Q.    Okay.  And they were using two iron boats;
  


22   that's what you've quoted here; is that correct?
  


23       A.    As indicated in the newspaper articles.
  


24       Q.    So we've got possible recreational men using
  


25   two iron boats in a low flow month at a time when
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 1   irrigation was probably on and the river was not in its
  


 2   natural condition.
  


 3             If you just knew that information, before you
  


 4   figured out if they were successful or not, do you
  


 5   think they would be successful?
  


 6       A.    I apologize, Mr. Slade.  You said a lot
  


 7   there.  Can you describe that again?
  


 8       Q.    Sure.
  


 9       A.    I'll concentrate more closely on what you're
  


10   saying.
  


11       Q.    Let me just simplify it.
  


12       A.    Okay.
  


13       Q.    They're going in May at a low flow, low water
  


14   time of year with iron boats.  Do you think that's a
  


15   good idea?
  


16       A.    I don't think it's my place to question why
  


17   somebody would want to take a steel boat in May down
  


18   the Verde River.
  


19       Q.    Of all the times to go down the Verde River
  


20   over the course of a year with iron boats, is May, when
  


21   the irrigation is on, in a low water month, a good or
  


22   bad time to do that?
  


23       A.    I certainly wouldn't consider it an optimal
  


24   time.
  


25       Q.    And let's look at the last account we've got.
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 1       A.    Okay.
  


 2                  CHAIRMAN NOBLE:  Right on time.
  


 3   BY MR. SLADE:
  


 4       Q.    It's a 1931 account, and which is after the
  


 5   time of statehood, and we've got a flat-bottom boat
  


 6   going from Clarkdale to Fort McDowell; is that correct?
  


 7       A.    That's what it says, yes.
  


 8       Q.    And you've got January and February as the
  


 9   month; is that right?
  


10       A.    I do.
  


11       Q.    Do we know if it was successful by my
  


12   definition; people, equipment, boat?
  


13       A.    In this case, Mr. Slade, and, again, this was
  


14   another article where I wasn't able to find the Verde
  


15   Copper News online, and so I relied on Mr. Fuller's
  


16   report.  I'm trying to remember whether the article
  


17   said that they successfully reached their destination.
  


18   One thing that did strike me as a bit odd is that they
  


19   said they were trapping beavers and otters, and I don't
  


20   believe in 1931 there were any beavers still on the
  


21   Verde.  So I pointed that out.
  


22             But beyond that, what I have here is an
  


23   attempt to summarize what Mr. Fuller said about that
  


24   article, so...
  


25       Q.    And we could pull up the article, but you
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 1   haven't submitted any evidence that it was an
  


 2   unsuccessful trip?
  


 3       A.    Based on your definition of successful, no.
  


 4       Q.    Okay.  So as we look across your historic
  


 5   boating accounts, let's count the total number of
  


 6   boating accounts, and let's exclude ferry and raft that
  


 7   were used as ferry.
  


 8       A.    Okay.
  


 9       Q.    And so I'll have you do that, actually.
  


10       A.    Okay.
  


11       Q.    If you want to count the total boating
  


12   accounts, excluding rafts and ferries.
  


13       A.    Excluding rafts and ferries.
  


14       Q.    And let's count the John Day trip as five.
  


15       A.    Okay, if you want to do that.  I wouldn't
  


16   necessarily do that, but you're the one calling the
  


17   shots, so...
  


18             One, two, three, four, five, six.  So six,
  


19   and then you add another four if you want to count the
  


20   other four Day brothers.  So that would get you ten.
  


21   And, again, if that sounds wrong, I'll count again,
  


22   but...
  


23       Q.    Sure.  And if we count the soldiers account
  


24   as not a ferry account and, in fact, a boating account,
  


25   how many does that get you?
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 1       A.    If you make that assumption, that would get
  


 2   you 11.
  


 3       Q.    Okay.  And now let's count how many were
  


 4   unsuccessful, according to my definition.
  


 5       A.    And I can't remember now, Mr. Slade.  Did we
  


 6   say that the Jerome businessmen, in your mind, that was
  


 7   a successful trip, even though they were trying to get
  


 8   to Phoenix?
  


 9       Q.    Unsuccessful.
  


10       A.    Oh, then I would drop my 10 to 9 and my 14 to
  


11   13.
  


12       Q.    Well, we're first starting with all of the
  


13   boating accounts, and then we're going to count which
  


14   ones were successful.
  


15                  CHAIRMAN NOBLE:  Okay.  My understanding
  


16   is we are now at 11 boating accounts, and we're going
  


17   to subtract from that the number of unsuccessful
  


18   boating accounts?
  


19                  MR. SLADE:  That's right.
  


20                  CHAIRMAN NOBLE:  Is that what you're
  


21   asking?
  


22                  MR. SLADE:  That's what I'm asking.
  


23                  THE WITNESS:  Oh, okay.  I'm sorry.
  


24   BY MR. SLADE:
  


25       Q.    And I apologize if I wasn't clear.
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 1       A.    No.  We're all just trying to get through
  


 2   this.  So, okay.
  


 3       Q.    So we talked about the iron boat account as
  


 4   not being successful; is that correct?
  


 5       A.    That would be my -- I would call it
  


 6   unsuccessful.  So now we're from 11 down to 10.
  


 7       Q.    Okay.  Are there any other unsuccessful
  


 8   accounts?
  


 9       A.    Based on your definition of a successful
  


10   boating account, that's correct.
  


11       Q.    Okay.
  


12       A.    We're on the same page.
  


13       Q.    So 10 of 11 were successful, based on my
  


14   definition of a successful boating account?
  


15       A.    Yes.
  


16                  MR. SLADE:  Mr. Chairman, this might be
  


17   a good time for a break.
  


18                  CHAIRMAN NOBLE:  Thank you, Mr. Slade,
  


19   we appreciate that.
  


20                  We'll be in break for 15 minutes.  That
  


21   means about 11:00.  No.  20 minutes to 11:00 is when
  


22   we'll reconvene.
  


23                  (A recess was taken from 10:23 a.m. to
  


24   10:42 a.m.)
  


25                  CHAIRMAN NOBLE:  Mr. Slade, please
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 1   proceed.
  


 2                  MR. SLADE:  Okay, back on the record
  


 3   here.  Eddie Slade for the Arizona State Land
  


 4   Department.
  


 5   BY MR. SLADE:
  


 6       Q.    Mr. Burtell, do you have an opinion on when
  


 7   the first white settlers came to the Verde Valley area?
  


 8       A.    Sometime on or before 1864.
  


 9       Q.    And before that, there were no settlers, is
  


10   that what that means, in that area?
  


11       A.    As I indicated, that's when I know irrigation
  


12   started.  I would have to think a year or two before
  


13   that time folks got in, came into the area, assessed
  


14   the land, and decided this was a place to settle.
  


15       Q.    And do you know about when Camp Verde or Fort
  


16   Verde was established?
  


17       A.    If I can refer to my report.
  


18       Q.    Please do.
  


19       A.    On Page 9 of my report, I indicate that Camp
  


20   Lincoln, later known as Camp Verde, was established
  


21   January 1864 along the Verde River near the confluence
  


22   with Beaver Creek.
  


23       Q.    Okay.  And why was that camp established?
  


24       A.    My understanding was to deal with the Apache
  


25   unrest at the time.
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 1       Q.    And is that the same reason that Fort
  


 2   McDowell was established in 1865?
  


 3       A.    I believe so.
  


 4       Q.    And the Apache unrest was taking place in the
  


 5   Verde River Valley; is that your understanding?
  


 6       A.    At that time the Verde River Valley was one
  


 7   of an area of Central Arizona where the Apaches had a
  


 8   stronghold, if you will, were very active.
  


 9       Q.    And when we talk about the Native American
  


10   hostilities, it was really a war, is that a fair
  


11   characterization; it was a war between the American
  


12   settlers in the Army and the Native American
  


13   population?
  


14       A.    Mr. Slade, I'm not a military historian, so I
  


15   would be remiss to try to characterize what is a war.
  


16       Q.    Have you seen it characterized as a war in
  


17   any of your readings?
  


18       A.    As a war.
  


19             If so, I don't recall.
  


20       Q.    But it was certainly a hostile time?
  


21       A.    Yes.
  


22       Q.    And when did that hostility end, from your
  


23   understanding?
  


24       A.    Maybe another way of looking at it is the
  


25   hostilities continued in Arizona, but at least in the
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 1   Verde Valley, as one tracks the increase in irrigated
  


 2   lands, obviously the area became safe enough for
  


 3   agricultural activities to continue to increase from
  


 4   1864 through the 1880s and 1890s.
  


 5             I'm not a historian.  I wish Mr. August was
  


 6   still here.  He could help us all.  I believe Geronimo
  


 7   was captured and then he escaped, and I think he was
  


 8   captured in the late 1870s.  He escaped and he was
  


 9   still out with a small band of Apaches even through
  


10   like the mid 1880s, I think; but by that time it was a
  


11   very small group, so...
  


12       Q.    So is it fair to characterize it as ending
  


13   somewhere in the mid 1870s, in earnest the hostilities
  


14   ended, but continued to some degree through the 1880s?
  


15       A.    I think by the 1880s it was much more
  


16   localized.
  


17       Q.    And you were here for Mr. Randall's
  


18   testimony; is that correct?
  


19       A.    I was.
  


20       Q.    And did he say something similar; that the
  


21   hostilities were about between 1860 to 1873,
  


22   thereabouts?  Do you recall?
  


23       A.    I would have to look back at his transcript
  


24   to remember what he said.
  


25       Q.    And do you recall Mr. Randall talking a
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 1   little bit about those hostilities and saying that we
  


 2   would have shot them on the river, we would have shot
  


 3   them on coming; do you remember him saying something
  


 4   like that?
  


 5       A.    I don't recall him saying that they would
  


 6   shoot people, but if you want to show me the
  


 7   transcript, that's fine.
  


 8       Q.    We'll take a look at the transcript.
  


 9             So I'm on Verde River transcript Volume 8,
  


10   February 20th, 2015, and I'm on Page 1827.  In fact, it
  


11   starts on 1826, and I'll give you the transcript.  I'm
  


12   on Line 22, if you want to read the question, and then
  


13   go on to the next page with the answer.
  


14       A.    Okay, Line 22, "Would it have been dangerous
  


15   for white settlers to make their way along that river
  


16   corridor?"
  


17                 "ANSWER --"
  


18                  CHAIRMAN NOBLE:  Mr. Burtell, could you
  


19   read a little louder?
  


20                  THE WITNESS:  Sorry.
  


21   BY MR. SLADE:
  


22       Q.    That microphone I think works.
  


23       A.    Yes.  I apologize to everyone.
  


24                 "Would it have been dangerous for white
  


25             settlers to make their way along that river
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 1             corridor?"
  


 2                 "ANSWER:  It would have been unsafe
  


 3             anywhere, because we were ready to protect
  


 4             our land.  Just as much as we would have shot
  


 5             them on the river, we also shot them on
  


 6             coming, and there's a place called Grief Hill
  


 7             there just northwest of Camp Verde where we
  


 8             attacked a wagon train and wiped it out."
  


 9       Q.    So from reading that, is it a fair
  


10   characterization to say that it's a hostile area in the
  


11   Camp Verde area at the time that Mr. Randall was
  


12   talking about?
  


13       A.    Wiping out a wagon I would say is a pretty
  


14   hostile time.
  


15       Q.    Or shooting at people along the river would
  


16   also be hostile?
  


17       A.    I don't believe he said that; that anyone got
  


18   shot, actually shot along the river.  But if they did,
  


19   then that would be an indication of it.
  


20       Q.    If he said "We would have shot them on the
  


21   river," would that have meant that -- he did say "We
  


22   would have shot them on the river or on coming."
  


23             Does that mean if you were going down the
  


24   river, you may have been shot?
  


25       A.    What I actually think it means, that he
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 1   didn't see anybody on the river getting shot, but if
  


 2   there were somebody on the river, he would have.
  


 3       Q.    Sure.  So he didn't see anyone on the river
  


 4   getting shot.  And is one of the reasons maybe that
  


 5   settlers didn't go on the river is because they might
  


 6   have gotten shot?
  


 7       A.    I guess that asks the question -- they got
  


 8   also shot on a wagon or on a road on a wagon.  So I
  


 9   would say it was equally dangerous whether you were on
  


10   a river or on a road on a wagon.  I think it's
  


11   difficult to distinguish whether one would be more
  


12   dangerous than the other.
  


13       Q.    And the Stoneman Road that you talked about,
  


14   that goes around the Verde River Valley; is that
  


15   correct?
  


16       A.    Around?  I don't know if I would characterize
  


17   it as around the Verde River Valley.
  


18       Q.    Okay, well, let's pull it up.
  


19             If you have the page, I would love that.
  


20       A.    Yeah, I have what would help, perhaps,
  


21   Mr. Slade, is the Figure 4 of my report, 1876, at which
  


22   time the Verde -- I'm sorry, the Stoneman Wagon Road
  


23   had been completed.
  


24             And the reason -- the way you characterized
  


25   it -- I'm not trying to be a jerk here.  I'm just --
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 1   the way you described it going around, it actually goes
  


 2   to the Verde Valley.  The lower part of the Verde
  


 3   Valley is Camp Verde, and so the road goes up and then
  


 4   branches off, one branch going to Fort Whipple and the
  


 5   other branch going to Camp Verde.  So it doesn't go
  


 6   around.  It goes to the Verde Valley.
  


 7       Q.    Let's take a look.
  


 8       A.    Sure.
  


 9       Q.    If we could zoom in on the -- between the
  


10   green and the blue in the center, that big -- that's
  


11   good.  Right about -- keep going down.  Yes.  Okay.
  


12             So we see Camp Verde at the top.
  


13       A.    Yeah.
  


14       Q.    We see a road coming in from the west.  Then
  


15   we see the road going from Camp Verde, goes out west,
  


16   the road comes down south, and there's a mountain range
  


17   in between the Verde River Valley and the Stoneman
  


18   Road; is that correct?
  


19       A.    Yeah, and I believe the Grief Hill that
  


20   Mr. Randall referred to is that mountain pass, if you
  


21   will, to get from Stoneman Road and drop yourself down
  


22   into the southern extent, the southern end of the Verde
  


23   Valley.
  


24       Q.    Okay.  And then the road cuts down and then
  


25   it cuts east into Fort McDowell; is that right?
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 1       A.    Yes.
  


 2       Q.    Okay.
  


 3       A.    Sure.
  


 4       Q.    And the hostilities that we were talking
  


 5   about previously are in that Verde River Valley
  


 6   stretch, according to Mr. Randall; is that correct?
  


 7       A.    Mr. Slade, when you say the Verde Valley, my
  


 8   understanding of the Verde Valley, your assistant here
  


 9   would have to extend the map up to the north.  Camp
  


10   Verde represents the lower extent of the Verde Valley,
  


11   so -- and the Camp Verde Indian Reservation is north of
  


12   that too.  So that's why I was confused.  You said the
  


13   Verde Valley.  So the Verde Valley is north, and the
  


14   Camp Verde area, as I understand it at least,
  


15   represents the southern extent of the valley.
  


16       Q.    Understood.  Let me clarify.
  


17       A.    Okay.
  


18       Q.    This section from Camp Verde, where the river
  


19   comes down and makes its way down to Fort McDowell --
  


20       A.    Yeah.
  


21       Q.    -- was occupied by the Apaches; is that
  


22   correct?
  


23       A.    I can't disagree with you.  Whether they had
  


24   any strongholds in that area, I don't know.
  


25             Where I was confused, and I apologize, by
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 1   your questions is I thought you were referring to that
  


 2   as the Verde Valley.  I think that's more the Verde
  


 3   Canyon area.
  


 4       Q.    Let's call it the Verde Canyon area.
  


 5       A.    Okay, yeah.  I don't know, again, the extent
  


 6   of the number of Apaches that were along that route.
  


 7       Q.    Okay.
  


 8       A.    I simply don't know.  Mr. Randall, I think,
  


 9   was testifying to the area at and north of Camp Verde
  


10   because that's where his people, their population, was
  


11   concentrated and the Reservation was established.  So
  


12   the Reservation was north of my Camp Verde box.
  


13       Q.    Okay.  If Mr. Randall said that his
  


14   understanding of the Apache Nation was that it went as
  


15   far down as Fossil Creek, is this the Fossil Creek area
  


16   right here?
  


17       A.    It is.
  


18       Q.    Okay.  And we don't see any roads around that
  


19   area, do we?
  


20       A.    No, we don't.
  


21       Q.    And if, strategically, you're trying to fight
  


22   the enemy, which, unfortunately, in this case happened
  


23   to be the Native American population, does it make
  


24   sense to you that you would put a Fort above and a Fort
  


25   below the area that you're trying to fight?
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 1       A.    I think -- well, again, I'll just say I'm not
  


 2   a military historian, and I would not want to sit here
  


 3   and testify as to why someone would put a military base
  


 4   at a particular spot.
  


 5             I would say, though, that it's just off the
  


 6   map to the west you have got Fort Whipple there, you've
  


 7   got Camp Verde where it is, Camp McDowell, and then you
  


 8   have old Camp Reno to the east.  Obviously this entire
  


 9   area was considered an area where they thought a
  


10   military presence was important.
  


11             But beyond that, as to why they would put a
  


12   military base at a particular point, I don't think I'm
  


13   qualified to answer that.
  


14       Q.    Would it make sense to you that the military
  


15   would try to transport down the heart of the area where
  


16   they might be fighting to go from one Fort to the next?
  


17       A.    As I -- I'm sorry.
  


18       Q.    Go ahead.
  


19       A.    As I indicated in my report, the military
  


20   both led, I think, no less than two surveying
  


21   expeditions, if you will, from the Camp McDowell area
  


22   north, and at least one of those was along the river,
  


23   to try to find a short route between Camp McDowell up
  


24   to Camp Verde, and then no less than two surveying
  


25   trips from the Fort Whipple area going in the opposite
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 1   direction to come down.
  


 2             There was obviously at this period a time or
  


 3   period of time when the commanders of these military
  


 4   bases felt the need for a highway for commerce or a
  


 5   travel route where they could travel and take goods,
  


 6   supplies, soldiers, communications between those two
  


 7   military bases.  And then, of course, Camp Verde as
  


 8   well.
  


 9             So the need seemed to exist.  I think my
  


10   contention is there's the river and it wasn't used.
  


11       Q.    Sure.  And there are the Forts and the road
  


12   going around the river as well; is that correct?
  


13       A.    Sure.
  


14       Q.    You've never traveled by boat on the Verde
  


15   River; is that right?
  


16             I believe you testified to that earlier.
  


17       A.    I believe I testified to that, yes.
  


18       Q.    So you're not familiar with your
  


19   vulnerability, as you would travel down a river, to
  


20   hostile Indians, perhaps?
  


21       A.    I'll answer that in a couple ways.  I've
  


22   never been attacked by a Native American, and I hope I
  


23   never am.  And I don't say that sarcastically.  You're
  


24   trying to put me back in time on the Verde River,
  


25   perhaps, and whether or not -- I'm thinking you might
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 1   be asking me this; what I would be fearful of or how I
  


 2   might consider use of the Verde River at that time.
  


 3             I'll just fall back again on Mr. Randall's
  


 4   account of them attacking a wagon train trying to drop
  


 5   down either from Camp Verde -- needless to say, it was
  


 6   somewhere on that Grief Hill.  Is that these were
  


 7   difficult times for everybody, and I think whether you
  


 8   were on the river or on a road, that you would have
  


 9   been susceptible to confrontation with Native
  


10   Americans.
  


11             And beyond that, I don't know what more I
  


12   could really say.
  


13       Q.    Sure.  And if the Apaches were located -- I
  


14   believe Mr. Randall said the extent of them was the
  


15   Black Hills, and is your understanding that the Black
  


16   Hills are about here?
  


17       A.    I believe that's correct.
  


18       Q.    Okay.  And is your understanding that the
  


19   Apaches, the furthest west they went was the Black
  


20   Hills, and then the rest of their occupation was east,
  


21   is that your understanding?
  


22       A.    All I can say with any certainty, Mr. Slade,
  


23   is that the Apache presence was at least as far east as
  


24   the other military base on the Salt River, Camp Apache.
  


25   So we know at least they -- well, and they extended all
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 1   the way into the Safford Valley because Camp Grant was
  


 2   in that area.  So we know they went that far east or
  


 3   the military wouldn't have put the resources into the
  


 4   bases.
  


 5       Q.    Sure.
  


 6       A.    What I struggle with, and I'm not trying to
  


 7   be evasive, I don't know with much certainty how far
  


 8   west their range was, and I would trust Mr. Randall to
  


 9   know what their territory was to the west.
  


10       Q.    So you haven't done any research to find out
  


11   where the Apache were located, specifically?
  


12       A.    No.
  


13       Q.    So you don't know on this map, as you look at
  


14   it, what areas the Apache occupied before white
  


15   settlers came in?
  


16       A.    I think it's safe to assume, with the
  


17   location of Camp Whipple, which is in that northwest
  


18   corner, Camp Verde, Camp Reno, and Camp McDowell, that
  


19   the presence of those four military bases in the 1860s
  


20   would suggest that much of this entire area there was
  


21   at least some Apache presence.
  


22       Q.    Okay.  You could have read an article or a
  


23   historical account about this, but you didn't read
  


24   anything like that; is that right?
  


25       A.    Mr. Slade, there were lots of articles I'm
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 1   sure I could have read that I didn't, but I did not
  


 2   read one on this issue.
  


 3       Q.    And you didn't list at all in your report, as
  


 4   a reason the river was not used, that there was a war
  


 5   going on in the river corridor area; is that correct?
  


 6       A.    I do not discuss the fact that the river
  


 7   would not be used because of the Apache presence.
  


 8       Q.    Let's turn to one of your impediments to
  


 9   navigation, rapids.
  


10       A.    Okay.
  


11       Q.    And I believe you list those; your section on
  


12   impediments begins on your Page 12 in your report,
  


13   X009.
  


14       A.    And I have a table that summarizes at least
  


15   the named rapids.
  


16       Q.    Okay.  Let's go right to that table then.
  


17       A.    Sure.
  


18       Q.    That is Table -- let's see, we have --
  


19       A.    It's Table 4.
  


20       Q.    Okay.  So that is our Slide 13.
  


21             And this is a table that you compiled based
  


22   on Mr. Williams' description of rapids on the Verde
  


23   River; is that correct?
  


24       A.    As noted in Footnote (a).
  


25       Q.    Does this contain any other descriptions
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 1   besides from Mr. Williams?
  


 2       A.    Let me check.
  


 3             The only other thing I add, Mr. Slade, is
  


 4   under Footnote (c), and I apologize for the small
  


 5   print, I say "Williams describes and locates other
  


 6   rapids within Segments 3 and 4 but does not specify
  


 7   their class."
  


 8       Q.    Did you specify their class other than what
  


 9   Williams had specified?
  


10       A.    I think you just asked me what was the basis
  


11   of this table, and as I said, Footnote (a).
  


12       Q.    Okay.  So when it says, in Footnote (c), he
  


13   doesn't specify their class, you didn't go back and
  


14   attempt to specify that class?
  


15       A.    No.
  


16       Q.    And if we look at Segment 1, are there any
  


17   rapids above the level I or II?
  


18       A.    No.
  


19       Q.    And if we look at Segment 2, are there any
  


20   rapids above the level I?
  


21       A.    Yeah, if you look at -- or possibly at high
  


22   water.  If you look at the two on the right, what he
  


23   refers to as Platform Banks Droppings and the Roller
  


24   Uno, I think he says I+ to II at high water.
  


25       Q.    Okay.  But the initial designation that
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 1   stands alone, apart from the parenthetical, is a
  


 2   Class I; is that correct?
  


 3       A.    His statement about the I+ to II, that's from
  


 4   Williams, not me.
  


 5       Q.    Okay.
  


 6       A.    Oh, and I should also say, excuse me,
  


 7   Mr. Slade, that that refers also to the Clay Banks Rock
  


 8   Garden, because it says "see next."  I didn't have
  


 9   space to put the text in, so...
  


10       Q.    Okay.  So Clay Banks through Platform Banks
  


11   and Roller Uno are I's; they can be I+ to II at high
  


12   water?
  


13       A.    According to Mr. Williams.
  


14       Q.    Okay.  Every other rapid in Segment 2 is
  


15   noted on your chart as a I+?
  


16       A.    That's right.
  


17       Q.    And this is the area where Mr. Lynch runs his
  


18   commercial operation; is that correct?
  


19       A.    You know, I'm trying to remember exactly
  


20   where Mr. Lynch starts, but it would be somewhere
  


21   within Segment 2.  And the reason I say that,
  


22   Mr. Slade, is that I can't remember if he also provides
  


23   any outfitting for folks that proceed downstream of
  


24   Beasley Flat.
  


25       Q.    Right.
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 1       A.    But he certainly starts someplace in
  


 2   Segment 2, but how far down, I don't know.
  


 3       Q.    This is the stretch with the Verde River
  


 4   Greenway; is that right?
  


 5       A.    Yes.
  


 6       Q.    And this is the stretch where the Town of
  


 7   Clarkdale has set up a nice system for recreational
  


 8   boating; is that right?
  


 9       A.    A nice system.
  


10       Q.    Or a few access points for boaters?
  


11       A.    According to that river guide, there are a
  


12   series of access points, yeah.
  


13       Q.    And this is also the stretch where Freeport
  


14   has an interest, a land interest?
  


15       A.    I believe that in the Clarkdale area, as we
  


16   discussed earlier this morning, Freeport still owns
  


17   some property in that area; but I don't know anything
  


18   more than that.
  


19       Q.    And let's move on to Segment 3.  According to
  


20   this Williams Guide, and correct me if I'm wrong, I see
  


21   three Class III's.  Is that correct?
  


22       A.    Just give me a second to check here.
  


23       Q.    Sure.
  


24       A.    Yes, two Class III's and what Mr. Williams
  


25   refers to as a III-.  I'm sorry.  Yes, two Class III's


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3098


  


 1   and a third, and the third, Bushman, he says is a III-.
  


 2       Q.    Okay.  So of all the ones that have three
  


 3   hash marks, there are three of those?
  


 4       A.    Yes.
  


 5       Q.    Okay.  And then there's also one Class IV,
  


 6   which we've heard about, and that is The Falls; is that
  


 7   right?
  


 8       A.    That's correct.
  


 9       Q.    Everything else is a I or a II; is that
  


10   correct?
  


11       A.    According to Mr. Williams.
  


12       Q.    Have you ever seen anybody boat down a
  


13   Class III on the Verde?
  


14       A.    I have seen photographs in Mr. Williams'
  


15   report of people going through.  In fact, that might be
  


16   what's on the cover of his report.  But I believe he
  


17   has photographs of at least one of these, maybe it was
  


18   Punk Rock, where he's got somebody in a boat going down
  


19   through it.
  


20       Q.    But you've never seen a boat go down a
  


21   Class III, that you can recall?
  


22       A.    Are we on the Verde River now?
  


23       Q.    On the Verde.
  


24       A.    On the Verde, no.
  


25       Q.    And you haven't seen anyone boat down The
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 1   Falls, for that matter?
  


 2       A.    Again, I've seen a photograph, I think, and
  


 3   that was presented in the numerous pages prior to my
  


 4   involvement in the case.  I think there's a picture of
  


 5   somebody kind of doing a daredevil cross of Verde
  


 6   Falls, yeah, if not more there.  It seems to be a
  


 7   popular place to get your picture taken.
  


 8       Q.    You've read the PPL Montana case; is that
  


 9   right?
  


10       A.    As we discussed this morning, yes.
  


11       Q.    And do you remember what the size of some of
  


12   the waterfalls in the Great Falls reach on the Missouri
  


13   River were that the court was talking about?
  


14       A.    You know, I don't recall, and please refresh
  


15   my memory, if the Supreme Court decision actually
  


16   provided the class of those rapids; but if they did, I
  


17   would like to see that, yeah.
  


18       Q.    And if they didn't provide the class, and I
  


19   might have misspoke, but if they provided the height of
  


20   the falls, do you recall the height of those falls?
  


21       A.    That, I think there was a reference to the
  


22   height of some, one or more, of the falls, yeah.
  


23             Again, I was trying to remember if they
  


24   actually provided these, the international
  


25   classifications; and I don't think they did, but...
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 1       Q.    I've got the PPL Montana.
  


 2       A.    Okay.
  


 3       Q.    And this is PPL Montana, LLC v. Montana,
  


 4   132 Supreme Court 1215, and let's go to pin site 1223.
  


 5       A.    Here it is.  Okay.
  


 6       Q.    And I'm just going to read from the paragraph
  


 7   that starts "The Great Falls exemplify."  Do you see
  


 8   that?
  


 9       A.    Yes.
  


10       Q.    "The Great Falls exemplify the rocky, rapid
  


11   character of the Upper Missouri.  They consist of five
  


12   cascade-like waterfalls located over a stretch of the
  


13   Upper Missouri leading downstream from the city of
  


14   Great Falls in midwestern Montana.  The waterfall
  


15   farthest downstream, and the one first encountered by
  


16   Meriwether Lewis and William Clark when they led their
  


17   remarkable expedition through the American West in
  


18   1805, is the eponymous Great Falls, the tallest of the
  


19   five falls at 87 feet."
  


20             And then it goes on to describe with a quote
  


21   from Lewis.  Do you see that?
  


22       A.    Yes.
  


23       Q.    I'm going to skip that quote.  I'm going to
  


24   go to the next paragraph.
  


25       A.    I'm following you.
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 1       Q.    And it says "If one."
  


 2       A.    Yes.
  


 3       Q.    "If one proceeds alongside the river upstream
  


 4   from Great Falls, as Lewis did in scouting the river
  


 5   for the expedition, the other four falls in order are
  


 6   Crooked Falls (19 feet high); Rainbow Falls (48 feet),
  


 7   which Lewis called one of the most beautiful objects in
  


 8   nature; Colter Falls (7 feet), and Black Eagle Falls
  


 9   (26 feet)."
  


10             Did I read that correctly?
  


11       A.    Yes.
  


12       Q.    Okay.  So the five falls, as they move down
  


13   the river, are 19 feet, 48 feet, 7 feet, and 26 feet,
  


14   and I'm not sure where the Great Falls comes in, but
  


15   that's 87 feet; is that correct?
  


16       A.    That's what it says.
  


17       Q.    Okay.  And if I go to the next paragraph that
  


18   starts "The Upper Missouri River."
  


19       A.    I'm there.
  


20       Q.    "The Upper Missouri River, both around and
  


21   further upstream of the Great Falls, shares the
  


22   precipitous and fast-moving character of the falls
  


23   themselves.  As it moves downstream over the Great
  


24   Falls reach, a 17-mile stretch that begins somewhat
  


25   above the head of Black Eagle Falls, the river quickly
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 1   descends about 520 feet in elevation."
  


 2             Is that correct?
  


 3       A.    You're reading it correctly.
  


 4       Q.    Okay.  So can we discern from that that The
  


 5   Falls they're talking about, the biggest of which is
  


 6   87, and then 48 and 26 and 19 and 7, can we discern
  


 7   that that is over a 17-mile stretch?
  


 8       A.    That seems to be what it says, sure.
  


 9       Q.    Okay.  If we look at the Verde Falls, do you
  


10   know how high Verde Falls is?
  


11       A.    I'm trying to remember what I've read.
  


12   Somewhere between maybe 5 and 10 feet.
  


13       Q.    5 and 10 feet.  And are there any other
  


14   falls?
  


15       A.    At least the way Williams describes it, he
  


16   has something called the Pre Falls and the Post Falls
  


17   and then The Falls.  So I guess there's a bit of a
  


18   gradation of where, you know, a rapid ends and a
  


19   waterfall begins.
  


20             Certainly Verde Falls is the feature that
  


21   most people talk about; but I get the impression that
  


22   Pre Falls and Post Falls, based on the photographs, are
  


23   also quite steep, but maybe in his mind doesn't quite
  


24   fall into the classification of a waterfall.
  


25       Q.    And let's include the stretch from Pre Falls
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 1   to what you've noted as --
  


 2       A.    Post Falls.
  


 3       Q.    -- Post Falls.
  


 4       A.    Okay.
  


 5       Q.    How many miles is that?
  


 6       A.    According to Mr. Williams, it's a stretch of
  


 7   three-tenths of a mile.
  


 8       Q.    Okay.  I thought I'm looking at seven-tenths
  


 9   of a mile, 97.1 to 97.8?
  


10             Oh, excuse me, I'm reading the wrong side.
  


11   Three-tenths of a mile?
  


12             So Pre Falls begins at River Mile 91.2 and
  


13   Post Falls is at River Mile 91.5?
  


14       A.    Yes.
  


15       Q.    Okay.  Three-tenths of a mile with a 5 to
  


16   10-foot fall, as you've described it.
  


17             Is that significantly different than a
  


18   17-mile stretch with the falls heights that we've
  


19   listed, in your opinion?
  


20       A.    Certainly the falls described in PPL Montana
  


21   of are of greater drop than these falls.
  


22             As to what effect that might have on
  


23   navigability, my contention would be even these falls
  


24   would be an obstacle to navigation; both of them would
  


25   be.
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 1       Q.    And do obstacles or portages defeat
  


 2   navigability, from your understanding of the case law?
  


 3       A.    It's more a question -- again, I think
  


 4   throughout these proceedings, Mr. Slade, it's my
  


 5   contention that you can't just look at one individual
  


 6   factor.  Portaging, certainly, in circumstances, can
  


 7   defeat navigation, depending on how often and frequent
  


 8   it is; and at the end of the day, does the amount of
  


 9   portaging result in a river that is not useful as a
  


10   highway for commerce.
  


11       Q.    Okay.  And you've heard some testimony from
  


12   people who have boated the river about that portage.
  


13   And is it your understanding that people have testified
  


14   that if you would like to portage Verde Falls, it's a
  


15   10-minute drag, in fact, not a portage, around the left
  


16   side of the falls; is that what you heard?
  


17       A.    Well, I've heard a couple of things.
  


18   Yesterday's testimony from Mr. Dimock I thought was
  


19   quite insightful about how it might -- what might be
  


20   required to get the Edith, his historic boat, around
  


21   those falls.  That's a very different type of an
  


22   experience than someone perhaps in a kayak trying to
  


23   get around those falls.  So --
  


24       Q.    And what did he describe?
  


25       A.    Well, he said that due to the weight of the
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 1   boat, that he would -- might have to line it through.
  


 2   And then the question, as I recall yesterday -- I was
  


 3   trying to listen as closely as I could.  That it would
  


 4   be challenging -- I don't know if he said
  


 5   impossible. -- to line it by himself, but it would
  


 6   certainly help to have a second or third person.
  


 7             I didn't get the impression that he thought
  


 8   it would be a trivial matter of lifting the Edith up
  


 9   and walking it around the Verde Falls to portage.
  


10       Q.    Did you get the impression that he would have
  


11   had to do it for a length that was much more than just
  


12   right over The Falls?
  


13       A.    We don't know, do we?  Because he's never,
  


14   and nobody has, taken a big historic wooden boat down
  


15   there.
  


16       Q.    Well, the historic record does talk about
  


17   different boats.
  


18       A.    But not the Edith, and nor do we know the
  


19   level of portaging that other folks may or may not have
  


20   done.  All we know, and we spent quite a bit of time
  


21   earlier walking through those boating accounts, is that
  


22   some were able to get from Point A to Point B, but we
  


23   don't know the specifics.
  


24       Q.    Sure.  But when we heard from Mr. Dimock, he
  


25   said he would not even portage.  He would line his boat
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 1   down the 5 or 10-foot falls, however you want to
  


 2   characterize them, and he would be on his way.
  


 3             Did he talk about taking a day or two days or
  


 4   ten days to do that; do you recall?
  


 5       A.    I would have to look back at his testimony.
  


 6   I don't know if he was asked how long it would take.
  


 7       Q.    If it took -- in the PPL case, do you
  


 8   remember how long it took Lewis and Clark to go around
  


 9   that 17-mile stretch?
  


10       A.    I don't, and it's been a while since I've
  


11   read the case, and so I can't remember if the court
  


12   summarized that.
  


13             Excuse me, Mr. Slade.  To answer your
  


14   question, it seems like, but I would have to read it,
  


15   they say "The party proceeded over a more circuitous
  


16   land route by means of portage, circumventing the Great
  


17   Falls and their surrounding reach of the river before
  


18   returning to travel upon the river about a month
  


19   later."
  


20             So maybe that's the closest we get.
  


21       Q.    Okay.  It took them about a month,
  


22   potentially?
  


23       A.    Well, it says "See Lewis and Clark Journals,"
  


24   so I would probably want to read the journals to see.
  


25   You know, it could be that that month wasn't just to


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3107


  


 1   get around The Falls; that maybe they were doing some
  


 2   other exploring, so...
  


 3       Q.    Sure.  Didn't take them 10 minutes, though;
  


 4   we know that?
  


 5       A.    Unless they were more superhuman than they
  


 6   were -- than we know they were, yeah.
  


 7       Q.    And let's go back to your chart?
  


 8       A.    Okay.
  


 9       Q.    Table 4 of X009.  And Segment 4, how many
  


10   Class III rapids are there in Segment 4?
  


11       A.    Give me just a second.
  


12             There are none that Mr. Williams lists.
  


13       Q.    And let's turn to your next impediment, which
  


14   is shallow depth, and we'll start on Table 6 of your
  


15   report, X009.
  


16       A.    Okay.
  


17       Q.    And so you've listed, as three impediments to
  


18   navigation, beaver dams, rapids, and shallow depths; is
  


19   that correct?
  


20       A.    In my report.  That's what I list in my
  


21   report.  I would add a fourth one.
  


22       Q.    And what is that?
  


23       A.    It would be in the lower Verde I would
  


24   include areas there that were braided.
  


25       Q.    Did you talk about braiding in your report at
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 1   all?
  


 2       A.    I did not.
  


 3       Q.    Okay.  Did you submit anything regarding
  


 4   braiding in your report?
  


 5       A.    I didn't.
  


 6       Q.    So we haven't had a chance to review your
  


 7   evidence for braiding in the lower Verde; is that
  


 8   correct?
  


 9       A.    What I did is, because I -- I didn't present
  


10   braiding in my report.  I didn't have Dr. Mussetter's
  


11   report.  I knew, based on the work that he had done in
  


12   the Gila, that he was going to update Dr. Schumm's
  


13   report in that area.  And his report came out I believe
  


14   a few weeks after my report came out.  So I was
  


15   confident that Mr. Mussetter was going to address that
  


16   issue.
  


17             I have since had the opportunity to not only
  


18   read Dr. Mussetter's report, but to hear his testimony;
  


19   and I think he makes a compelling case that a fourth
  


20   impediment to navigation would have been braiding of
  


21   the channel in that lower reach, which for my
  


22   segmentation would be in Segments 4 and 5.
  


23       Q.    And I might not have heard you.  Did you say
  


24   you considered that before you wrote your report?
  


25       A.    Because I knew that -- I read Dr. Schumm's
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 1   report before I read -- or before I prepared my report,
  


 2   because it was available.  It was in the record.
  


 3             By the time I had written my report,
  


 4   Dr. Mussetter had not yet released his report.  So it
  


 5   was my understanding that he was going to address
  


 6   navigability -- or he was going to address the braiding
  


 7   issue in the lower Verde.  So I didn't feel that I
  


 8   needed to go into it on my own.
  


 9       Q.    Okay.  So you felt that the impediments that
  


10   you listed were significant enough that you didn't need
  


11   to address braiding?
  


12       A.    I think they, in combination with the other
  


13   lines of evidence that I've presented, made me feel
  


14   that a reasonable person would include that the river
  


15   was not navigable.  Adding Dr. Mussetter's analysis of
  


16   braiding in the lower, in my mind, just further
  


17   supports the conclusions I made.
  


18       Q.    So what you did include in your report,
  


19   again, is beaver dams, rapids, and shallow depths --
  


20       A.    That's correct.
  


21       Q.    -- as impediments?
  


22             Okay, and we've looked as rapids, and we're
  


23   going to look at your depths.
  


24       A.    Okay.
  


25       Q.    And I want to make sure I understood what you
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 1   did.  And I think the first thing you talk about in
  


 2   your report is you looked at well pumpage from the
  


 3   period that you chose, which was 1914 to 1940.
  


 4             Now, let me back up.  I think I skipped a few
  


 5   steps.  You did a lot before that.  But you came to a
  


 6   decision where you would look at the data from 1914 to
  


 7   1940 because that was the best available data and you
  


 8   thought that would be the best period to try to
  


 9   reconstruct the river; is that correct?
  


10       A.    As I discussed starting on Page 15 of my
  


11   report, Mr. Slade, I considered -- and I say it in
  


12   Paragraph 16 [sic]; that I considered several factors
  


13   before I selected a flow period to try to reconstruct.
  


14       Q.    And ultimately you ended on the period of
  


15   1914 to 1940?
  


16       A.    A bit more precisely, the period beginning in
  


17   the 1910s and ending in 1940.  I believe there's one of
  


18   my -- I think.  Let me check.
  


19             The gage at Camp Verde did have some records
  


20   that went back to 1913, so a year before 1914.
  


21       Q.    Okay.  So your table should say 1913 to 1940,
  


22   perhaps, if we're being exactly accurate?
  


23       A.    You're correct.  That's a mistake on my part.
  


24   Yes, I can see why there would be a confusion there.  I
  


25   say 1914, and I should say 1913.
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 1       Q.    And the first depletion you looked at was the
  


 2   possibility of well pumpage, is that right, whether
  


 3   there were wells that were pumping that would have
  


 4   affected the baseflow during that period; is that
  


 5   right?
  


 6       A.    When you say it's the -- I'm a little
  


 7   confused. -- it's the first thing I looked at or --
  


 8             It's one of the factors that I looked at,
  


 9   certainly, was during my period of record what may have
  


10   been the impacts of pumping.
  


11       Q.    Okay.  And you came up with it would have
  


12   been less than 1 cfs; is that right?
  


13       A.    For that period, based on some recent
  


14   groundwater modeling work by the U.S. Geological
  


15   Survey, turning the clock back to the period in the
  


16   early 1900s, that's what I concluded from their work.
  


17       Q.    And that's a study that you looked at.
  


18             The 1 cfs that you reported, what area of the
  


19   river were they talking about, if you recall?
  


20       A.    My understanding is that study covered the
  


21   headwaters area all the way down through Camp Verde,
  


22   through Beasley Flats.  It was a study by Garner and
  


23   others, 2013.  And if you'll permit me, maybe the
  


24   reference provides, in the title of it, the extent.
  


25             Human Effects on the Hydrologic System of the
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 1   Verde Valley, Central Arizona, 1910 through 2005 and
  


 2   then 2005 through 2010.
  


 3       Q.    When they say the Verde Valley, does that
  


 4   include the upper watershed?
  


 5       A.    You know, my understanding, that the model
  


 6   that they looked at extended not just in the Verde
  


 7   Valley, but extended up into the headwaters area.  And
  


 8   that there is great disagreement, I think, between
  


 9   Mr. Hjalmarson that the USGS missed pumping in the
  


10   upper -- in the headwaters area and they didn't include
  


11   that in the model.  So there seems to be a difference
  


12   of opinion on his part with the USGS.
  


13       Q.    Okay.  And did you submit that study as
  


14   evidence?
  


15       A.    I provided the reference and I provided, I
  


16   believe, the page numbers.
  


17             Yeah.  I provide page numbers in
  


18   Paragraph 69.  Pages 32 and 33 talk about the amount of
  


19   well pumpage during that period, and then Pages 34 and
  


20   35 indicated their estimate of the reduction in
  


21   baseflow due to that pumping on those pages.
  


22       Q.    Okay.  And if that study was for the Verde
  


23   Valley and the 1 cfs or less than 1 cfs that you came
  


24   up with was not including the upper watershed, does
  


25   that mean you did not include all of the possible well
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 1   pumping in the upper watershed?
  


 2       A.    My understanding of that report is they did
  


 3   include what they thought was the important pumping in
  


 4   the upper watershed.  And the disagreement, again,
  


 5   seems to come down to Mr. Hjalmarson is under the
  


 6   impression that a lot of pumping was occurring in that
  


 7   headwaters area in the shallow aquifer that the USGS
  


 8   simply missed.  And I think he takes great pains to
  


 9   point out the deficiencies in that USGS model; that
  


10   they missed all that pumpage.
  


11             I'm not sure, however, that that's an opinion
  


12   that the USGS and the modelers agree with, who did the
  


13   work; but that's his opinion as a retired USGS person.
  


14       Q.    And after you calculated the pumping
  


15   depletion, your next --
  


16       A.    Excuse me, Mr. Slade.  I didn't calculate the
  


17   pumping depletion.
  


18       Q.    Okay.  After you found what you thought was a
  


19   reliable number for what was being depleted from the
  


20   river due to pumping between 1913 and 1940, my
  


21   understanding of your next step was to turn to the
  


22   Hayden report; is that correct?
  


23       A.    In terms of step by step what I did,
  


24   obviously it wasn't quite as straightforward as one to
  


25   the next.  It was more step-like in terms of what I say
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 1   in Paragraph 66.  First, I needed -- before I could do
  


 2   anything, I needed some reliable flow records.  So
  


 3   that's where I truly started.  And then the next thing
  


 4   that I looked at in terms of priority or importance was
  


 5   diversion data.
  


 6             So that's where, again, I'm not trying to be
  


 7   nitpicky with you, but you said then next I looked at
  


 8   Hayden.
  


 9             I looked for diversion data earlier in the
  


10   process because I knew that irrigation was the primary
  


11   cultural depletion for the area.  So that's what I
  


12   looked for next was some reliable measurements of the
  


13   amount of water being diverted from the river.  So that
  


14   led me to the Hayden report and reports that came
  


15   before.
  


16       Q.    Okay.  And when you looked at the Hayden
  


17   report -- and we're back on your table here.
  


18       A.    Okay.
  


19       Q.    -- you came up with the diversion from
  


20   Del Rio and the diversion from Granite Creek as 4 cfs
  


21   each; is that right?
  


22       A.    That's right.
  


23       Q.    And you've got a footnote there that says
  


24   "From Hancock (1914, Page 32) and Hayden (1940,
  


25   Page 9)," is that right?
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 1       A.    That's right.
  


 2       Q.    So --
  


 3       A.    And then I say "higher rate used if two
  


 4   values available for same location."
  


 5       Q.    Okay.  And so that would be where you came up
  


 6   with the 4 cfs for that Del Rio and Granite Creek?
  


 7       A.    Either from Hayden or Hancock, yes.
  


 8       Q.    And that would total the cfs diversion in the
  


 9   upper watershed, because the next one is upper Verde,
  


10   which is not the upper watershed; is that correct?
  


11       A.    Well, what the next general location would
  


12   be, that area above the mouth of Sycamore Creek.
  


13       Q.    So the total upper Verde diversion that
  


14   you came up with is 8 cfs for Del Rio and Granite
  


15   Creek?
  


16       A.    As indicated by Hancock and Hayden, yes.
  


17       Q.    And do you have a copy of Hayden with you?
  


18       A.    I do.  I do.
  


19       Q.    Okay.
  


20       A.    Mr. Slade, are we done with PPL, or should I
  


21   keep it?
  


22       Q.    Yes, we're done right now.
  


23       A.    I just -- I have a tendency of getting stuff
  


24   mixed up with my stuff, so let me do that.
  


25       Q.    Me too.
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 1       A.    And I should say, Mr. Slade, I have not
  


 2   printed out Hayden in its entirety, but I certainly
  


 3   have the pages that I used and some other pages.  So
  


 4   certainly if it would help and you have a full copy,
  


 5   that might be -- if you want me to read something else,
  


 6   just keep in mind I don't have --
  


 7       Q.    Yes, we do have a full copy, and we can
  


 8   provide that to you.
  


 9       A.    Okay.  Thank you.
  


10       Q.    And --
  


11       A.    Excuse me, Mr. Slade.  I just wanted to take
  


12   a look if his attachments got included in here.
  


13       Q.    They are included.
  


14       A.    They are.
  


15       Q.    Yes.
  


16       A.    Okay, great.  Or his exhibits.  Okay.
  


17       Q.    So let's turn to your first cite, which is
  


18   Page 32 of Hancock (1914), and we are on the Hayden
  


19   report, which --
  


20                  MR. SLADE:  Do we have an exhibit number
  


21   on Hayden?
  


22                  MS. DEBI LOPEZ:  X053-188.
  


23                  MR. SLADE:  X053-88.  Is that the
  


24   complete Hayden?
  


25                  MS. DEBI LOPEZ:  188.  Yes.
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 1   BY MR. SLADE:
  


 2       Q.    X053 Part 188.  Okay.  And there's two
  


 3   different sets of page numbers.  There's a page number
  


 4   for the exhibit and then there's a complete page number
  


 5   for the whole thing.  So we are on the complete page
  


 6   number 317; is that right?
  


 7       A.    Yes.
  


 8       Q.    Can we pull that up, actually?
  


 9             And you calculated the 4 cfs from, from my
  


10   understanding, the 175 and the 170 maximum capacity,
  


11   which is miner's inches; is that correct?
  


12       A.    That's right.
  


13       Q.    Okay.  And you came up with about 4 for each
  


14   one of those?
  


15       A.    Yeah.  And, you know, it's always funny, as
  


16   an engineer or a scientist, how many significant
  


17   figures do you show in a table.  And I don't show them
  


18   all, which is why, when you look at my Clarkdale
  


19   column, you see 2 plus 2 plus 4 is equal to 9, and you
  


20   think, wow, this guy can't even add.  The problem,
  


21   again, is the decimal places I'm not showing.
  


22             So just keep that in mind if you saw some,
  


23   what looks like, discrepancies.  It's more of a
  


24   rounding thing or how many decimals I'm showing in the
  


25   table.
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 1       Q.    Sure.  So if 175 miner's inches is actually
  


 2   4.325 cfs, you've shown 4?
  


 3       A.    Well, it's 4.35.
  


 4       Q.    Okay, 4.35.
  


 5       A.    Yeah.
  


 6       Q.    And did you use anything else to come up with
  


 7   the diversions at Del Rio and Granite Creek from the
  


 8   Hayden report?
  


 9       A.    I didn't use the Hayden report for Del Rio or
  


10   Granite.  In this case I relied on Hancock, because I
  


11   don't believe that Hayden had ditches or ordinary
  


12   capacities or amounts being diverted for that area.
  


13       Q.    And what year was the Hancock report
  


14   published?
  


15       A.    It said that he did his fieldwork, if you
  


16   look at -- and you're right, these page numbers are
  


17   crazy.  If you look at Page 289 of the Hayden report,
  


18   it's his letter submitting -- this is Hancock's letter
  


19   submitting his report to a superior judge, John
  


20   Phillips, and he says, "I respectfully submit the
  


21   following report of my investigations of the Verde
  


22   River and its tributaries, commencing July 12th, and
  


23   ending October 31st, 1914."
  


24             So I read that to suggest that that's when he
  


25   did his work, 1914, which is the same year the report
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 1   got published.
  


 2       Q.    Okay.  So the diversions that you have
  


 3   tabulated for Del Rio and Granite Creek were
  


 4   established in 1914?
  


 5       A.    Yes.
  


 6       Q.    But the period of record that you used was
  


 7   from 1913 to 1940?
  


 8       A.    That's correct.
  


 9       Q.    If there were things that began depleting
  


10   water after 1914, would those be accounted for in your
  


11   report?
  


12       A.    You know, I looked at that and realized that
  


13   there wasn't.
  


14       Q.    There was not what?
  


15       A.    There wasn't any additional effects from 1914
  


16   to 1940 caused by things going on up there.
  


17       Q.    Do you have any idea of when the Chino Valley
  


18   Irrigation District began?
  


19       A.    Yeah.  In fact, I believe it was 1915 or '16
  


20   that the reservoir was completed.
  


21       Q.    Okay.  And is that after 1914?
  


22       A.    It is.  And, again, I was aware of that, and
  


23   so I did check independently to see if that, and then
  


24   later, as you might ask me, Sullivan Dam I think was in
  


25   the late '30s, whether those structures were having an
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 1   effect on the river.  And so I did examine that.  In
  


 2   hindsight, I should have put that in the report.  But I
  


 3   looked at it.
  


 4       Q.    And how did you look at it?
  


 5       A.    Two ways.  And one is an incomprehensible,
  


 6   and I'm the first to admit it, graph that I entered as
  


 7   an exhibit and will need Mr. Hood to help me out here.
  


 8   I can give him the Freeport number and let him give you
  


 9   the rest.
  


10             This is Freeport 21.  And when you see it,
  


11   you'll see why I then looked at another reference.
  


12                  MR. HOOD:  And Freeport 21 is a tab
  


13   behind X037.
  


14   BY MR. SLADE:
  


15       Q.    Okay.  Can you explain what we're looking at
  


16   here?
  


17       A.    Sure.  And I apologize, I was -- let me get
  


18   my own copy of 21.
  


19             And what's -- and, again, as a scientist, I
  


20   apologize to all that this is probably one of the most
  


21   incomprehensible-looking charts that you could create.
  


22             What I was attempting to show here, and it's
  


23   much better described by the USGS in a report that
  


24   Mr. Hjalmarson referenced, was the baseflow at the
  


25   Clarkdale gage, which, as you know, is downstream of
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 1   those dams that we were just referring to.
  


 2             And you can see we have, at least here --
  


 3   boy, if it wasn't always this case -- some data right
  


 4   when the reservoir started to be operated, 1915 to
  


 5   1916.  And they operated the Clarkdale gage for a
  


 6   couple of years, and then they jumped ahead and
  


 7   looked -- and then it resumed operation in the '60s.
  


 8             And what I was trying to capture here was
  


 9   whether or not the baseflows during the time when the
  


10   irrigation season was occurring had changed.
  


11             And when I presented this, my counsel
  


12   certainly was probably as confused as all of you about
  


13   what this said.  And I should have -- and I apologize
  


14   to all; that this is much better summarized by the USGS
  


15   in a report that Mr. Hjalmarson has discussed, and
  


16   that's the Owen-Joyce and Bell report.
  


17             I don't know if this has been entered into
  


18   the record.  So all the heat should be on me for that.
  


19   Let me give for the record what the title is.  Again,
  


20   this is a document that Mr. Hjalmarson referred to.
  


21   It's called the "Appraisal of Water Resources in the
  


22   Upper Verde Area, Yavapai and Coconino Counties,
  


23   Arizona."  And this was prepared by the USGS on behalf
  


24   of the Arizona Department of Water Resources.
  


25       Q.    Do you know the date of that study?
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 1       A.    It's 1983.
  


 2             And it might -- and I certainly -- again,
  


 3   I'll apologize to all.  Maybe during a break we can get
  


 4   this copied.  All counsel certainly should look at it;
  


 5   but this is a document that, again, Mr. Hjalmarson
  


 6   referred to.
  


 7             And on Page 36, the last paragraph, they make
  


 8   the following statement:  They say "Records for the
  


 9   station near Clarkdale" -- that one -- "from June 1915
  


10   to June 1921 indicate that the baseflow is virtually
  


11   identical to the baseflow computed for records
  


12   collected from April 1965 to September 1978.  The lack
  


13   of change suggests that the groundwater system upstream
  


14   from Clarkdale still represents equilibrium
  


15   conditions."
  


16             So what that suggests to me, Mr. Slade, is
  


17   that the effect of any of those dams, the dams on
  


18   Granite Creek are far upstream from the headwaters.
  


19   Because we're fortunate that we have baseflow data from
  


20   that period, starting during my period of record and
  


21   then going into 1978, suggests that I would concur with
  


22   what Owen-Joyce is saying; "The lack of change suggests
  


23   the groundwater system upstream...still represents
  


24   equilibrium conditions."
  


25             And when I say groundwater system, both the
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 1   regional deeper system, as well as any shallow system
  


 2   that Mr. Hjalmarson has spent a lot of time discussing.
  


 3       Q.    So the comparisons were 1915 to 1921 and then
  


 4   1965 to 1978; is that correct?
  


 5       A.    Unfortunately, that -- well, and we have some
  


 6   data from '65 to '68 here.  That's when the gage
  


 7   resumed.  So they looked at it.
  


 8       Q.    But what you just told me, 1915 to 1921 was
  


 9   compared to 1965 to 1978?
  


10       A.    Yes, and they say that if you compare those
  


11   two periods, they're not seeing a change in baseflow.
  


12       Q.    Okay.  And if the Chino Valley Irrigation
  


13   District starts in 1916, would you expect them to have
  


14   most of their agriculture up and running by 1916?
  


15       A.    I don't know how quickly they developed their
  


16   fields.  There were already fields up there before,
  


17   that I think were being dryland farmed; and then once
  


18   the Irrigation District got up and running, I would
  


19   suspect that once the dam filled and they started to
  


20   irrigate, they were irrigating right away.
  


21             So my guess would be in 1916, and I think
  


22   that's reflected in the Hayden report, that you start
  


23   getting some more acreage at that time, so...
  


24       Q.    Do you know when that acreage reached its
  


25   maximum for the Chino Valley Irrigation District?
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 1       A.    You know, I don't know when it would have
  


 2   reached its maximum.  I just know that it started at
  


 3   that period and it continues to this day.
  


 4       Q.    So if it reached its maximum after 1921, and
  


 5   then it declined from 1921 to 1965?
  


 6       A.    I have no data to indicate that it does.  If
  


 7   you have some data to show me that, that would help.
  


 8       Q.    Do you have any data on the agriculture
  


 9   between 1914, when the Hancock report was written, and
  


10   1940, when you've ended your period that you've looked
  


11   at?
  


12       A.    What I have is an indication of what, if any,
  


13   effect the agriculture in that area during that period
  


14   would have done to the river; and that is it's no
  


15   different than April 1965 to 1978.
  


16       Q.    Okay.  But what we don't have in that study
  


17   is 1921 to 1940; is that right?
  


18       A.    That's right, yeah.
  


19       Q.    So that's 19 years of data we don't have, but
  


20   6 years of data or 7 years, well, 6, '15 to '21, that
  


21   we do have?
  


22       A.    Right, and I have not read anything that
  


23   indicates that between 1921 and 1940 the Chino Valley
  


24   Irrigation District substantially increased or
  


25   decreased its acreage.
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 1                  CHAIRMAN NOBLE:  Mr. Slade.
  


 2                  THE WITNESS:  Yes.
  


 3                  CHAIRMAN NOBLE:  Would it be impossible
  


 4   if we took a lunch break at this time?
  


 5                  MR. SLADE:  Anything's possible in your
  


 6   chambers.
  


 7                  CHAIRMAN NOBLE:  We're going to take our
  


 8   lunch break.  We will reconvene in the Palo Verde room.
  


 9   It's the one with the 50-foot table, or is it 75?
  


10                  MR. BREEDLOVE:  Out the door, north side
  


11   of the building, right here.  And this is only for the
  


12   Gila River -- or for the conference.
  


13                  MR. MCGINNIS:  Salt.
  


14                  CHAIRMAN NOBLE:  For the scheduling
  


15   conference that will take place at 1:30 p.m.
  


16                  (A lunch recess was taken from
  


17   11:55 a.m. to 2:18 p.m.)
  


18                  CHAIRMAN NOBLE:  Mr. Mehnert, please
  


19   call the roll.
  


20                  DIRECTOR MEHNERT:  Okay.  Commissioner
  


21   Allen.
  


22                  COMMISSIONER ALLEN:  Here.
  


23                  DIRECTOR MEHNERT:  Commissioner Horton.
  


24                  COMMISSIONER HORTON:  Here.
  


25                  DIRECTOR MEHNERT:  Chairman Noble.
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 1                  CHAIRMAN NOBLE:  Yes, I am here.
  


 2                  DIRECTOR MEHNERT:  And Commissioner
  


 3   Henness is absent this afternoon.
  


 4                  CHAIRMAN NOBLE:  Thank you.
  


 5                  Mr. Slade.
  


 6   BY MR. SLADE:
  


 7       Q.    Good afternoon.  Again, Eddie Slade with the
  


 8   Arizona State Land Department.
  


 9             When we left off, Mr. Burtell, we were
  


10   talking about the Hancock report and -- excuse me, the
  


11   Hayden report, which includes both the Hancock and the
  


12   Turney reports as exhibits, and I would like to pull up
  


13   the map that Hayden used of the upper Verde watershed,
  


14   and that is in the Hayden report, Page 23, if we could
  


15   pull that up, please.
  


16             Have you looked at this map, Mr. Burtell?
  


17       A.    Let me catch up to you here.  I want to make
  


18   sure we're talking about the same.
  


19             Yes, I did look at this map.
  


20       Q.    We were talking about the Chino Valley
  


21   Irrigation District before, and that is the area I'm
  


22   pointing at in my red, with the red pointer?
  


23       A.    It says "Chino Valley Irrigation District."
  


24       Q.    And that is along the Granite Creek area; is
  


25   that correct?
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 1       A.    Yes.
  


 2       Q.    And the Del Rio area that we were talking
  


 3   about is at that area; is that correct?
  


 4       A.    It is in that township, as I understand, yes.
  


 5       Q.    Where is the Big Chino Valley on this map?
  


 6       A.    The Big Chino Valley is to the north and to
  


 7   the west, I believe.
  


 8       Q.    Is it captured on this map, would you say?
  


 9       A.    No.
  


10       Q.    And where is Walnut Creek on this map?
  


11       A.    Walnut Creek, as I understand, is to the west
  


12   and isn't on this map.
  


13       Q.    Okay.  So it's not captured on this map?
  


14       A.    Not on this map; but there was also a set of
  


15   maps at the end of the report that I don't know if
  


16   those help us out any or not.  If you could just give
  


17   me a second, I'm looking at those.
  


18             I don't see those on his map.
  


19       Q.    So if there were agriculture diversions or if
  


20   water was being -- well, let me back up.
  


21             Does the Big Chino feed into the -- does the
  


22   Big Chino Valley feed into the Verde watershed?
  


23       A.    Yes.
  


24       Q.    Does the Walnut Creek Valley or system feed
  


25   into the Verde watershed?
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 1       A.    It does.
  


 2       Q.    So if there was agriculture in the Big Chino
  


 3   area or the Walnut Creek area, then what it looks like
  


 4   is the Hayden report did not account for that, at least
  


 5   as we look at this map?
  


 6       A.    Yeah, as I understand, Mr. Slade, Hayden did
  


 7   account for the future, if not the present, irrigation
  


 8   in the Big Chino from deep artesian wells as opposed to
  


 9   surface water diversions; and he discusses in some
  


10   length.  I think he has a whole section in his report
  


11   related to development, proposed and existing
  


12   development, in the Big Chino area in his report.
  


13             So I guess what I'm trying to say is that he
  


14   was aware of agricultural activities in that area, and
  


15   not being supplied by surface water diversions, but by
  


16   deep wells.
  


17       Q.    And would deep wells affect the water that
  


18   makes it to the Verde River?
  


19       A.    Yeah, and I would fall back on the Owen-Joyce
  


20   document, where my understanding of the development of
  


21   the Big Chino was in that period between the 1915 and
  


22   1940, versus certainly by the time then you jump to
  


23   1960s, the Big Chino area was being irrigated, and any
  


24   effect on baseflow would be reflected, again, by
  


25   comparing the earlier period to the later period.
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 1       Q.    I appreciate this Exhibit X037, Part 21, but
  


 2   I've got to say it's incredibly difficult to read.
  


 3       A.    And, again, and that's why I -- unless I'm
  


 4   mistaken, I tried to point out repeatedly how difficult
  


 5   this is to read, and that's why I read the quote from
  


 6   the Owen-Joyce and Bell, where they discuss both the
  


 7   flow in this early period, as well as the flow
  


 8   beginning in '65.
  


 9       Q.    Okay.
  


10       A.    And their analysis of -- this is the actual
  


11   record of flow during those years versus they looked at
  


12   the flows focusing on the baseflow, which would be most
  


13   affected by such pumping like in the Big Chino.
  


14       Q.    Okay.  And it looks like you put a cap of
  


15   90 cfs at the top of X037.  Did the baseflows go higher
  


16   than that?
  


17       A.    Yeah.  As you can see the top of these, some
  


18   of the lines, yes, they go up higher; but you can see
  


19   they don't go any lower.  So I tried to create a graph
  


20   where I was capturing the low flows, but I wasn't
  


21   trying to capture flood events.
  


22       Q.    So this isn't representative of baseflow
  


23   years; this is representative of the flow during that
  


24   year, over the course of the year?
  


25       A.    Yes, and because I show all the months and
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 1   there are times --
  


 2                  COMMISSIONER ALLEN:  That's okay.  I
  


 3   just want to see what the colors are.
  


 4                  THE WITNESS:  And there are times during
  


 5   the year when, because of monsoonal events or summer --
  


 6   or I should say spring snowmelt, that it's not in
  


 7   baseflow conditions.
  


 8                  So I didn't do a great job of what the
  


 9   title of that was.  It really should be Historic Verde
  


10   River Flows Measured at the USGS Gage, and then
  


11   probably a note saying that I capped the discharge at
  


12   90, but some flows are higher than that.
  


13                  Baseflow being, I think Mr. Hjalmarson
  


14   calculated, on the order of maybe 60 cfs or so as his
  


15   baseflow at the Paulden gage.  So I'm trying to capture
  


16   that lower range of the hydrograph.
  


17   BY MR. SLADE:
  


18       Q.    Sure.  So if we look, actually, on the far
  


19   right side, and I'm over here in April, May, and June,
  


20   and the pink is 1915 and '16; is that right?
  


21       A.    That's correct.
  


22       Q.    Okay.  And that is somewhere between 75 and
  


23   80 cfs?
  


24       A.    Yes.
  


25       Q.    Okay.  Generally speaking?
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 1       A.    Yes.
  


 2       Q.    If we go down from the pink, that blue is the
  


 3   years '67 to '68; is that correct?
  


 4       A.    Yes.
  


 5       Q.    And that is somewhere between 70 and 75 cfs?
  


 6       A.    That's right.
  


 7       Q.    Okay.  So that's a year, if we're comparing
  


 8   '67, '68 to '15, '16, we would say that '67, '68 is
  


 9   about 10 cfs lower than the pink?
  


10       A.    Yeah, and the problem with looking at April,
  


11   May, and June is that the plants are starting to
  


12   transpire, and so you also have that effect to be
  


13   considering.  And so from a baseflow perspective,
  


14   probably when the trees aren't transpiring and folks
  


15   are not irrigating, in my mind it would make better
  


16   sense to perhaps look in the December, January type of
  


17   time frame.
  


18       Q.    Well, no matter the year, plants are
  


19   transpiring; is that right?
  


20       A.    I'm sorry, say that again.
  


21       Q.    No matter the year, '67, '68 or '15, '16,
  


22   plants are going to transpire in the spring; is that
  


23   right?
  


24       A.    That's right.
  


25       Q.    Okay.  So I didn't quite understand why we
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 1   can't look at that time period, if we can kind of throw
  


 2   out transpiration as something that occurs over the
  


 3   course of all years?
  


 4       A.    Yeah, and, again, I think that's the benefit
  


 5   of looking at the Owen-Joyce and Bell, where they
  


 6   didn't just look at '65 through '68.  They looked at, I
  


 7   think, a period up through the '70s, where any
  


 8   year-to-year variability in baseflow and runoff, even
  


 9   during the springtime, they were able to look at a
  


10   longer period of record and, again, come to their
  


11   conclusion that the baseflow in the earlier period, in
  


12   the 19-teens, was not substantially different, in their
  


13   opinion, than during the later period.
  


14       Q.    Okay.  But this is what you put together
  


15   regarding baseflow after you realized that the Hancock
  


16   report in 1914 did not consider any irrigation
  


17   depletions after 1914; is that correct?
  


18       A.    I'm sorry, could you say that again?  I need
  


19   to listen more closely.
  


20       Q.    The Hancock report in 1914 does not consider
  


21   depletions after 1914, because it was written in 1914?
  


22       A.    Okay.
  


23       Q.    Okay.  And your period was from 1913 to 1940;
  


24   is that correct?
  


25       A.    Yes.
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 1       Q.    And you put this together to try to make the
  


 2   argument that baseflow did not change all that much
  


 3   from 1914 to 1940; is that correct?
  


 4       A.    That's correct.
  


 5       Q.    Okay.  And what we've just seen, based on
  


 6   what I pointed out, is that in April, May, and June,
  


 7   according to this graph, there's a 10 cfs difference
  


 8   from 1915 to 1967?
  


 9       A.    For comparing those two years.
  


10             If you were to compare 1915 to 1967 through
  


11   '68, it would be more on the order of a 5 cfs
  


12   difference; the red line versus the light blue line.
  


13       Q.    Okay.  I'm sorry, I thought we did the light
  


14   blue and the red line before?
  


15       A.    I don't think we've done any line-to-line
  


16   comparisons yet.
  


17       Q.    Okay.  Light blue in the middle?
  


18       A.    Yeah.
  


19       Q.    And what's your estimate about that middle
  


20   range; what is that cfs?
  


21       A.    Looks like on the order of, I don't now,
  


22   70 maybe 2, maybe 73, if I was to average it.
  


23       Q.    Okay.  And your estimate of this range?
  


24       A.    Would be maybe on the order of 78.
  


25       Q.    Okay.  So --
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 1       A.    I think that's the 5 or 6 cfs I just said.
  


 2       Q.    So let me make sure the record reflects that.
  


 3   From '67, '68, comparing that to '15, '16, you said on
  


 4   the order of 5 cfs difference?
  


 5       A.    Yeah.
  


 6       Q.    And then if we go lower to '65, '66 and
  


 7   compare that to '15, '16, what's the average that you
  


 8   would call the black line, '65, '66?
  


 9       A.    I would say the black line is probably on the
  


10   order of maybe 68 or so.
  


11       Q.    Okay.  And, again, the pink line you said was
  


12   78; is that --
  


13       A.    Yeah, I think I said 78.
  


14       Q.    So that's a 10 cfs difference?
  


15       A.    Yes.
  


16       Q.    And that all happened after the 8 cfs that
  


17   was accounted in Mr. Hancock's report in 1914; is that
  


18   correct?
  


19       A.    What we don't know, unfortunately, Mr. Slade,
  


20   is that what happened after 1940 to 1960s, which was
  


21   outside the period that I looked at.
  


22       Q.    Sure.  But for your purposes we're looking at
  


23   1913 to 1940.
  


24       A.    Okay.
  


25       Q.    Okay.  And there is a 10 cfs or -- yeah,
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 1   10 cfs difference that happened after 1914, when the
  


 2   Hancock report was written?
  


 3       A.    Again, Mr. Slade, that 10 cfs that you're
  


 4   depicting is when you choose to compare one set of
  


 5   years to another set of years, and then there's -- when
  


 6   you do another comparison, it's 5.
  


 7             So for that comparison it's 10.  For the
  


 8   other comparison it's 5.
  


 9       Q.    Okay.  Either 5 or 10, depends which year?
  


10       A.    Okay.
  


11       Q.    Okay.  Where is that accounted for in your
  


12   report?
  


13       A.    Well, again, not knowing that the difference
  


14   may have been caused for the years that you want me to
  


15   compare after 1940, I had no reason to believe that
  


16   that difference was caused by something outside of the
  


17   period that I reconstructed.
  


18       Q.    The study you looked at is what you based
  


19   this on; is that correct?
  


20       A.    I didn't base this on anything.  I mean this
  


21   is data from the USGS.  I don't understand your
  


22   question.
  


23       Q.    Let me rephrase.
  


24       A.    Okay.
  


25       Q.    You told us that the study you looked at
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 1   compared the time period of '65 to '78.
  


 2       A.    Are we back to the Owen-Joyce study?
  


 3       Q.    That's right, we're back to the Owen-Joyce.
  


 4       A.    Okay.
  


 5       Q.    Compared the period from '65 to '78 to 1915
  


 6   to '21; is that correct?
  


 7       A.    If I can, I'll try to get the page number
  


 8   again.
  


 9             Page 36 compared June '15 to June '21
  


10   compared to April 1965 to September 1978.
  


11       Q.    Okay.  So we've got 1965 on here, actual USGS
  


12   gage data at Clarkdale?
  


13       A.    We have the beginning of the second period
  


14   that the USGS looked at, yes.
  


15       Q.    And it tells us that compared to 1915 there's
  


16   about a 10 cfs difference?
  


17       A.    If you were going to limit it to comparing
  


18   those direct years, that's what the data is saying.
  


19       Q.    Okay.  And I'll ask you again, because I'm
  


20   not sure I understood your response.
  


21       A.    Okay.
  


22       Q.    Where did you account for that in your
  


23   report?
  


24       A.    Again, I didn't account for something which I
  


25   feel could be explained by cultural impacts to the
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 1   river that occurred after the period that I analyzed.
  


 2   So I did not account for something that I didn't have
  


 3   evidence definitely occurred within my period of
  


 4   record.
  


 5       Q.    Okay.  But the study that you referenced
  


 6   which told you about baseflow used the period of '65 to
  


 7   '78, which is after the period of your study?
  


 8       A.    That's right.  And '65 to '78, they
  


 9   reactivated the gage in '65, so we're limited to the
  


10   data that we have.
  


11       Q.    So that's a study that is accounting for
  


12   things that happened outside of the period that you
  


13   looked at, but you relied upon that?
  


14       A.    It provided me further evidence that anything
  


15   that might have been happening in the headwaters area
  


16   after Hancock was in that area would not have caused a
  


17   substantial change in the flow of the river, baseflow
  


18   of the river, by making that comparison.
  


19       Q.    And is that study, as according to your
  


20   understanding of it -- and it's not in evidence, so I
  


21   don't think it's been reviewed.  I haven't reviewed it.
  


22   But according to your understanding of it, is that
  


23   study consistent with what we're seeing on this
  


24   hydrograph here with the 10 cfs difference?
  


25       A.    It is when you consider that they didn't just


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3138


  


 1   look at, as I've presented, '65 to '68.  They looked at
  


 2   a longer period, April '65 to September 1978.  So they
  


 3   looked at a roughly 13-year period of more recent
  


 4   record, compared that to 1915 to 1921, of which I only
  


 5   have a couple of the earlier years here.
  


 6             So they looked at a longer period early on
  


 7   and a longer period more recently and drew their
  


 8   conclusion, again I'll read, the baseflow was virtually
  


 9   identical between those two periods.
  


10             And, again, this is a report that
  


11   Mr. Hjalmarson cited several times, the Owen-Joyce and
  


12   Bell report.  So it's a USGS document.  It is what it
  


13   is.  I'm not sure what more I can say.
  


14       Q.    That's fine.  And, again, I haven't read it;
  


15   but if it turns out that that document was only
  


16   addressing the Verde Valley and not the upper
  


17   watershed, could we rely on that document?
  


18       A.    Again, it's somewhat nonsensical to me, that
  


19   question, because the gage is reflective of what's
  


20   happening in everything above it.  I mean it's the
  


21   Clarkdale gage.  So any substantial effect to the
  


22   hydrograph would be reflected by things that are
  


23   happening upstream of it.
  


24             So when they say then "The lack of change
  


25   suggests that the ground-water system upstream from
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 1   Clarkdale," and that's the groundwater system that
  


 2   would include everything upstream of Clarkdale that
  


 3   might be affecting that gage, "still represents
  


 4   equilibrium conditions," it says what it says.  I'm not
  


 5   sure how else to interpret the clear language of what
  


 6   the USGS said.
  


 7       Q.    Do you know if Hayden visited the Big Chino
  


 8   or the Walnut Creek area?
  


 9       A.    If Hayden did.
  


10       Q.    Or Turney or Hancock.
  


11       A.    I believe that they were tasked with looking
  


12   at the watershed of the Verde River above, Hayden was,
  


13   above, at this time, I believe, Horseshoe, because
  


14   Horseshoe, as I understand, was completed in the mid
  


15   1940s.  Hayden's report was 1940.  So as I understand,
  


16   he was tasked with looking at that area in its
  


17   entirety.
  


18             And, actually, if you look at the first page
  


19   of -- I'm sorry, Page 3 of the Hayden report, you'll
  


20   see that there is a map, and he actually shows the
  


21   irrigated lands on Page 3.  And if you take a look at
  


22   that, you'll see Walnut Creek is included on that map.
  


23   In fact, he even plots what looks like it says
  


24   "Drainage Diversion Line Damsite" from Williamson
  


25   Valley.
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 1             And as I understand, he has a section in here
  


 2   about future development in the Big Chino.  So my
  


 3   impression is that he did get up into that neck of the
  


 4   woods.
  


 5       Q.    And Mr. Hjalmarson would disagree with you on
  


 6   that point?
  


 7       A.    I'm not surprised.
  


 8       Q.    Does SRP have a gage at Walnut Creek; do you
  


 9   know?
  


10       A.    Walnut Creek?  If they do, I'm not familiar
  


11   with it.
  


12       Q.    I'm going to jump around a little bit and
  


13   move off the Hayden report.
  


14       A.    Are we done with it?
  


15       Q.    For now, yes.
  


16       A.    Oh, for now.
  


17       Q.    Yes.
  


18             You mentioned yesterday that you can say for
  


19   sure that below the depths that you have put on your
  


20   reconstructed depth chart, downriver, just immediately
  


21   downriver from those would be shallower; is that
  


22   accurate?
  


23       A.    I apologize, Mr. Slade.  Let me get my report
  


24   out again.  So we're referring back now to --
  


25       Q.    We're talking about a conversation we had
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 1   yesterday.
  


 2       A.    Okay.
  


 3       Q.    And when I asked you what would be the depth
  


 4   downstream of the depth that you have reconstructed for
  


 5   the readings at the site where the USGS did their
  


 6   readings --
  


 7       A.    Okay.
  


 8       Q.    Okay.  You said the depth, I can say for
  


 9   certain, would be shallower; is that correct?
  


10       A.    I would say that the depths that I present as
  


11   reconstructed using the USGS rating curves, since those
  


12   rating curves were not established at a riffle, that
  


13   the depths that I reconstructed are at least as deep,
  


14   if not deeper, than what's at the riffle.
  


15       Q.    Okay.  And is it true that the -- so the site
  


16   where the current meter measurement is taken is upsite,
  


17   upriver from the control; is that an accurate
  


18   statement, and downriver from the gage height or the
  


19   gage?
  


20       A.    It would be located in the vicinity of the
  


21   gage.  It could be upstream of the gage.  It could be
  


22   downstream of the gage.
  


23       Q.    And it could be upstream of the gage?
  


24       A.    Not substantially up.  It's the same issue
  


25   with being downstream of the gage.  You don't want to
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 1   get very far away from the gage, with the concern that
  


 2   there might be an increase or decrease in flow adjacent
  


 3   to the gage.
  


 4       Q.    And so the current meter is measured at a
  


 5   place where there is adequate velocity?  I think you
  


 6   mentioned that yesterday.  Is that correct?
  


 7       A.    To get a current reading of accuracy, yes.
  


 8       Q.    Okay.  And velocity can be created by two
  


 9   types of controls, a channel control and a section
  


10   control; is that right?
  


11       A.    Can you say that again?
  


12       Q.    Are there two types of controls that would
  


13   increase velocity downstream of where the current meter
  


14   measurement is taken?
  


15       A.    Well, certainly at a section control you're
  


16   going to have a more limiting elevation of the channel,
  


17   where you likely will get riffles to form.
  


18             When you're at the higher flows and channel
  


19   controls kick in, then it's the overall dimensions of
  


20   the river valley or the floodplain that's controlling
  


21   the velocity and the distribution of flow.
  


22       Q.    Sure.
  


23       A.    But those are levels that are typically much
  


24   higher and much beyond what I would consider ordinary
  


25   and natural.
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 1       Q.    So channel controls are not generally used as
  


 2   a place to measure the current meter just upstream?
  


 3       A.    Oh, no, that's not what I said.  I said that
  


 4   most gages, not all, have two controls.  At lower flow
  


 5   the stage at the gage is affected, controlled, if you
  


 6   will, by the section control; but at higher flows the
  


 7   stage at the gage site is going to be affected by the
  


 8   channel control.
  


 9       Q.    And that's a place where the width is
  


10   potentially narrowed or widened a bit, depending on the
  


11   circumstance; but if we're talking about a control,
  


12   usually narrowed downstream?
  


13       A.    Yes.
  


14       Q.    Okay.
  


15       A.    That certainly is a -- yes.
  


16       Q.    And if you have the same amount of water
  


17   coming in the river and it's narrowed, what happens to
  


18   depth?
  


19       A.    The depths will increase.
  


20       Q.    Okay.
  


21       A.    Yeah.
  


22       Q.    So have you done any research to figure out
  


23   which gages here are affected by channel controls or
  


24   section controls?
  


25       A.    My understanding, in light of the pool and
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 1   riffle sequence out here, that all of these gages would
  


 2   have a section control, and at higher flows they will
  


 3   all have a channel control.
  


 4       Q.    Okay.  So at higher flows, if there's a
  


 5   channel control, depths may be greater than the depths
  


 6   you've put in your report?
  


 7       A.    Well, certainly under higher flows, we've now
  


 8   moved past what I was trying to evaluate, which was the
  


 9   median flow conditions or the 25th percentile.
  


10       Q.    So your contention is that a channel control
  


11   is only a factor at flows above median?
  


12       A.    No, I didn't say that.  I said that, again,
  


13   at lower flows section controls are governing.  One of
  


14   the benefits of using the direct streamflow
  


15   measurements is that you don't have to try to model or
  


16   simulate where the river transfers from section control
  


17   to channel control.  You let the measurements, if you
  


18   will, speak for themselves.  That is, they are
  


19   reflective of the depth of the river and the flow
  


20   conditions at various discharges.
  


21             And no river is unique.  No river is always
  


22   going to plot as a perfect line.  Things are very
  


23   dynamic.  So that's one of the benefits of rather than,
  


24   as Mr. Hjalmarson did, just take one cross-section in
  


25   time and simulate what the maximum depth is, when you
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 1   look at repeated measurements of discharge and depth
  


 2   and velocity, width over time, you're able to capture
  


 3   more of the ephemeral nature of the channel conditions
  


 4   over time.
  


 5             And if you were to extend a rating curve far
  


 6   enough, you might be able to see the jump, if you will,
  


 7   in the curve where the section control converts to a
  


 8   channel control.  And I didn't do that exercise.  My
  


 9   task more was looking, after reconstructing flows and
  


10   using actual measurements rather than simulated depths,
  


11   what types of on-the-ground measurements were the USGS
  


12   coming up with for the very depths that I'm
  


13   reconstructing.
  


14       Q.    Okay.  But they could have made a measurement
  


15   that was greater at a higher flow or potentially
  


16   greater at a lower flow if it was downstream in a
  


17   channel control area?
  


18       A.    Well, I don't know if I would characterize it
  


19   that way, Mr. Slade.  What I plotted in the rating
  


20   curves that I constructed was the data that the USGS
  


21   collected starting from the lowest flows all the way up
  


22   to 100 or 200 cfs beyond the highest flow that I
  


23   constructed.
  


24             So I wasn't selective in -- I looked at all
  


25   of the data that they -- all of the field measurements
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 1   that they made related to that gage.  So I wasn't using
  


 2   or not using any data.  I just used the data; I used
  


 3   all the measurements that they took, again, within a
  


 4   range of discharges that cover at least a couple
  


 5   100 cfs beyond the highest discharge that I was trying
  


 6   to reconstruct the depth for.
  


 7       Q.    So let me wrap up this by asking you, can you
  


 8   say with a hundred percent certainty that below the
  


 9   measurement of the gage site that you have put down in
  


10   your report, it would be shallower?
  


11       A.    A hundred percent certainty.
  


12             I'll say again, I say with -- a hundred
  


13   percent -- with very high certainty that the depths at
  


14   a riffle would be equal to or less than the depths that
  


15   I reconstructed.
  


16       Q.    Okay.
  


17       A.    So if you were to put --
  


18       Q.    I didn't ask you --
  


19                  MR. HOOD:  Let him finish.  Excuse me,
  


20   Mr. Chairman.  Could the witness be allowed to finish
  


21   his answers, please?
  


22   BY MR. SLADE:
  


23       Q.    Go ahead, Mr. Burtell.
  


24       A.    If you were to reconstruct the flows and pass
  


25   those flows over a riffle that was in the vicinity of
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 1   one of these gages, then it is my opinion that the
  


 2   reconstructed depths at that riffle would be equal to
  


 3   or less than what I put in my report.
  


 4       Q.    I didn't ask you about riffles, specifically,
  


 5   because that's a certain type of control.
  


 6             My question is, just downstream, if it's a
  


 7   channel control or a section control, can you also say
  


 8   with a hundred percent certainty that the depths would
  


 9   be less?
  


10       A.    I apologize, Mr. Slade, I don't understand.
  


11   I don't understand what you're asking.  So maybe I need
  


12   to listen again, and maybe if you can rephrase it.  I
  


13   just --
  


14       Q.    We'll come back to it.
  


15       A.    Okay.
  


16       Q.    So I want to continue on with your analysis.
  


17   And you reconstructed flow based on the Hayden report,
  


18   and we've talked about the upper watershed; and you've
  


19   also used the Hayden report for the areas below the
  


20   upper watershed, is that correct, to reconstruct flow?
  


21       A.    I guess I need to repeat myself.
  


22             I used the Hancock and the Hayden report to
  


23   get an indication of the typical surface water
  


24   diversions along the Verde River.
  


25       Q.    And my question is, I'm looking at your
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 1   Table 6, X009, Cultural Depletion of Verde River
  


 2   Streamflows, and just want to make sure.  We talked
  


 3   about Del Rio and Granite Creek, and are the rest of
  


 4   those diversion rates from Hayden and Hancock footnotes
  


 5   that you put at the base there?
  


 6       A.    Yeah, I'm not sure how more descriptive I
  


 7   could have been.
  


 8       Q.    That's fine.  We talked about earlier the
  


 9   study that you had not included as a footnote that you
  


10   looked at, so I just want to make sure that we have all
  


11   the information here.
  


12       A.    Okay.
  


13       Q.    And that's column two, and the way you got
  


14   from column two to column three is by using the Ross
  


15   report; is that correct?
  


16       A.    That's correct.
  


17       Q.    And we have heard a lot about the Ross
  


18   report.  I want to ask you about the conversation that
  


19   you had with Ross that you talked about in your direct
  


20   testimony.
  


21       A.    Yes.
  


22       Q.    Was that by phone or by e-mail?
  


23       A.    Both.
  


24       Q.    Have you submitted the conversation you had
  


25   by e-mail as evidence?
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 1       A.    We have those documents, and, Mr. Hood, if
  


 2   you want to present those, we can.
  


 3                  MR. HOOD:  If Mr. Slade would like a
  


 4   copy, I would be happy to give them to him.
  


 5                  MR. SLADE:  I would.
  


 6                  THE WITNESS:  Unfortunately, we don't
  


 7   have Mr. Hjalmarson's e-mail transmissions, but I kept
  


 8   a record of mine and have those for the benefit of the
  


 9   Commission.
  


10                  MR. HOOD:  Rich, do you need one?
  


11                  THE WITNESS:  I have one, thank you.
  


12                  Mr. Slade, if it would help, but
  


13   obviously you need to look at this yourself, the first
  


14   three pages were a futile attempt on my part to get to
  


15   Mr. Ross Mr. Hjalmarson's documents, which he didn't
  


16   have.
  


17                  He didn't have any of Mr. Hjalmarson's
  


18   documents and, thus, you'll see my attempts to send him
  


19   pages of Hjalmarson's report related to what I did and
  


20   then trying to send him the entire report, which is the
  


21   next couple of e-mails.  It's a very large document,
  


22   his addendum, second addendum, and so --
  


23   BY MR. SLADE:
  


24       Q.    Mr. Burtell --
  


25                  MR. HOOD:  I apologize, Mr. Chairman.
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 1   Mr. Slade is continually cutting off Mr. Burtell.  I
  


 2   think it's inappropriate.  I've tried to stay seated as
  


 3   much as I can.  Mr. Burtell needs to be allowed to
  


 4   finish his answers.
  


 5                  MR. SLADE:  I didn't --
  


 6                  MR. HOOD:  He asked about the e-mail
  


 7   chain.  He needs to be allowed to finish.
  


 8                  MR. SLADE:  Mr. Chairman, I hadn't even
  


 9   asked Mr. Burtell a question before he started talking.
  


10   If that's how we're going to proceed, it's going to be
  


11   a long time.
  


12                  MR. HOOD:  I disagree that he didn't ask
  


13   him a question.  He asked him about this e-mail chain.
  


14                  CHAIRMAN NOBLE:  Please proceed,
  


15   Mr. Slade.
  


16   BY MR. SLADE:
  


17       Q.    Did Mr. Hjalmarson use the Ross study at all?
  


18       A.    I don't believe he did, no.
  


19       Q.    So if Mr. Hjalmarson presented Mr. Ross with
  


20   his documents, there would be no evidence of Mr. Ross's
  


21   work in Mr. Hjalmarson's documents that he would
  


22   present?
  


23       A.    Could you state that again?  I didn't follow
  


24   you.
  


25       Q.    Another way of saying it is there's no reason
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 1   for Mr. Hjalmarson to present Mr. Ross with his own
  


 2   documents when he didn't use the Ross study.
  


 3       A.    Oh.  The reason I thought it was valuable to
  


 4   get Mr. Ross Mr. Hjalmarson's study was not all of what
  


 5   Mr. Hjalmarson did, but specifically the addendum that
  


 6   critiqued my use of Ross's work; that is,
  


 7   Mr. Hjalmarson's critique of the value of Ross's data
  


 8   Mr. Ross never saw.
  


 9       Q.    And if we go to Mr. Hjalmarson Exhibit X059,
  


10   second addendum, Page 95, we just encapsulate the
  


11   essence of what Mr. Hjalmarson said in his direct about
  


12   why he did not submit more e-mails, and I just wanted
  


13   to make sure that was clear to the Commission.
  


14             Mr. Hjalmarson's e-mail is as follows:  "Very
  


15   helpful.  Can I quote you on this?  Please respond."
  


16             And, Mr. Burtell, I'll give you a chance to
  


17   get there.  Page 95.
  


18       A.    Oh.  Thank you.
  


19       Q.    And Mr. Ross's response is, "As long as it is
  


20   clear that you are quoting me as a former NAU student
  


21   who wrote the thesis used, and not in my official
  


22   current capacity, then you may quote me as such:  Open
  


23   quote, I feel that the data gathered for four large
  


24   ditches from 2008 to 2010 are neither temporally or
  


25   spatially adequate to model historic flows for the
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 1   Verde River, end quote.
  


 2             Did I read that correctly?
  


 3       A.    You did.
  


 4       Q.    So from my understanding of that, Mr. Ross
  


 5   was very clear in what he wanted to be quoted about.
  


 6   Did you get that understanding?
  


 7       A.    That's what those words say.
  


 8       Q.    Okay.  So when Mr. Hjalmarson says he won't
  


 9   present other e-mails, could it be because Mr. Ross was
  


10   very clear about what he wanted to be quoted on?
  


11       A.    When I talked to Mr. Ross, I had found out,
  


12   according to him, that there were numerous e-mails that
  


13   Mr. Hjalmarson sent to him, and I didn't ask him what
  


14   those were.  But apparently Mr. Ross indicated that it
  


15   was a bit overwhelming the amount of e-mail traffic
  


16   that Mr. Hjalmarson was sending to him.
  


17             So when Mr. Hjalmarson was cross-examined and
  


18   was asked the nature of those e-mails and indicated he
  


19   would not present them, I'll leave it to the Commission
  


20   to wonder itself what, if anything, was in those
  


21   e-mails, many of which Mr. Ross said Mr. Hjalmarson was
  


22   sending to him, that may or may not be relevant to
  


23   this.
  


24             And one thing in particular, I think,
  


25   Mr. Slade, that is telling in Mr. Ross's quote is
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 1   "neither temporally or spatially adequate to model
  


 2   historic flows."
  


 3             When I talked to Mr. Ross, Mr. Ross indicated
  


 4   to me that he was under the impression that what I had
  


 5   done was or I was characterizing what I had done as a
  


 6   hydrologic model.  And I think I repeatedly said in my
  


 7   report that what I was trying to do is not develop a
  


 8   detailed hydrologic model, but it was an accounting
  


 9   procedure to try to determine an upper end, an upper
  


10   estimate of what the ordinary and natural flows were.
  


11             So when I talked to Mr. Ross, he appreciated
  


12   my side of the story, if you will, which, again, I
  


13   think those e-mails might be valuable to see; and that
  


14   is, exactly how did Mr. Hjalmarson characterize what I
  


15   did.
  


16             But I guess we won't know how he
  


17   characterized what I did.
  


18       Q.    We've got some differences in depth across
  


19   the board between depths that you've represented,
  


20   depths that Mr. Hjalmarson has represented, and depths
  


21   that we've heard from boaters that have come before the
  


22   Commission and Jon Fuller; is that correct?  Is that a
  


23   fair --
  


24       A.    Boy, the way you character -- I don't know
  


25   how -- you say differences in depths.  You've got to
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 1   be -- I can't answer that, Mr. Slade.  You have to be
  


 2   specific about who is saying a depth and where.  A
  


 3   general statement like that, I don't even know how to
  


 4   answer it.
  


 5       Q.    Sure.  It was meant to be general.  We don't
  


 6   all agree, potentially, on the depths, all the experts
  


 7   don't agree; is that a fair statement?
  


 8       A.    The depths of what?
  


 9       Q.    Mr. Hjalmarson does not agree with the depths
  


10   that you have presented?
  


11       A.    Mr. Hjalmarson focused on maximum depths.  I
  


12   focused on average depths.
  


13       Q.    And if we converted Mr. Hjalmarson's depths
  


14   to average depths, are they in agreement with your
  


15   average depths?
  


16       A.    I don't know, because I didn't do that, and I
  


17   don't think he did that.
  


18       Q.    And if there is disagreement between depths,
  


19   is there a case that you know that has relied solely on
  


20   depth?
  


21       A.    A case --
  


22       Q.    Have you read a case that has made a
  


23   determination of navigability solely on depth?
  


24       A.    Solely on depth.
  


25             No.  I would say, again, as I've testified
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 1   earlier, Mr. Slade, this is one of several factors that
  


 2   I think the Commission and prior courts should
  


 3   consider.  Is it the only one?  Certainly not.  An
  


 4   important one?  Yes, I believe, yes.
  


 5       Q.    Is another factor how a boat travels down the
  


 6   river today?
  


 7       A.    You have to be more specific when you say how
  


 8   a boat travels down the river.  What do you mean by
  


 9   that?
  


10       Q.    So if there's disagreement about depths, the
  


11   ultimate question is are the depths too shallow for
  


12   boating; is that a fair statement?
  


13             You've said that shallow depth is an
  


14   impediment to navigability.  So the question is, is the
  


15   depth too shallow for boating?
  


16       A.    I would say, based on my attempt to
  


17   reconstruct flows and reconstruct depths associated
  


18   with those flows, that there would be numerous areas at
  


19   the riffles and near the riffles where the depths would
  


20   be limiting and would cause an obstacle or an
  


21   obstruction for travel.
  


22       Q.    And you've never done anything to test that
  


23   theory out using a boat, watching someone go over a
  


24   riffle in a boat, or talking to anyone that has gone
  


25   over a riffle in a boat; is that correct?
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 1       A.    What was probably most telling to me early on
  


 2   when I got involved in this case, Mr. Slade, is when I
  


 3   looked at the Utah decision, the Special Master listed
  


 4   a series of boats that he said were, quote, light draft
  


 5   boats that were being used at the time for commerce,
  


 6   and he listed those boats.  And it was quite a variety,
  


 7   and those boats commonly had drafts that were not
  


 8   3 feet, which is what everyone says is all I care
  


 9   about, but drafts that were less than that.
  


10             And yet what was very telling to me was, at
  


11   the end of the day he relied on not only those boats,
  


12   but the report by the War Commission, where they also
  


13   looked at commerce on the Green and the Colorado River
  


14   or the Grand River, and indicated for the purpose of
  


15   commerce 3 feet was a limiting depth needed for
  


16   commercial navigation on those rivers.
  


17             That, to me, in combination with the boats,
  


18   the light draft boats that he said were being in use at
  


19   the time, was, to me, telling and should then, then
  


20   provide a further guide -- not the only guide -- as to
  


21   why depth is important and that depths less than
  


22   2 feet, which is what we have in my reconstructions,
  


23   are relevant.
  


24             If you need, for light draft boats, in the
  


25   opinion of the War Commission and the Special Master,
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 1   light draft boats -- and Utah became a state I believe
  


 2   in the late 1890s.  If you need that much water for
  


 3   light draft boats used for commerce at that time, then
  


 4   I don't think that's something to ignore.
  


 5             I understand every river has to be taken by
  


 6   itself, but what it provides us is a guidepost to ask
  


 7   ourselves then what type of depths are needed for
  


 8   commercial navigation.
  


 9       Q.    When you were making a decision, were you
  


10   aware that the Supreme Court has stated that small
  


11   boats, and other courts like the Ninth Circuit have
  


12   stated that canoes, can be counted as evidence of
  


13   navigability?
  


14       A.    I'm certainly aware that cases among all of
  


15   the evidence that I think that these various courts
  


16   have looked at, that that is one thing to include; not
  


17   the only thing.  I think I'm at a loss of any river
  


18   case that I've read, but please correct me, where the
  


19   deciding factor was by itself the use of a canoe.
  


20       Q.    We'll be happy to put that in the brief, so
  


21   you can find that in there.
  


22             And would you agree that canoe use, if used
  


23   for fur trapping on a river repeatedly for commerce,
  


24   would that constitute evidence of use of the river as a
  


25   highway for commerce?
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 1       A.    You know, I don't think that your
  


 2   hypothetical, based on that alone, I would make that
  


 3   determination.  Whether or not the Commission will, I
  


 4   don't know; but I believe that if that was all you had,
  


 5   that that would not be enough.
  


 6       Q.    Is that different than what you've testified
  


 7   to before?
  


 8       A.    I don't -- I don't recall.
  


 9       Q.    Do you recall testifying on the Gila that
  


10   canoe use was, in fact, potentially a commercial
  


11   activity if done in a repeated fashion?
  


12       A.    As I said, again, Mr. Slade, it certainly is
  


13   one factor.  But I thought the question was by itself,
  


14   would that be enough to tip the scales, if you will, as
  


15   to whether a river as navigable; and I don't think I
  


16   said that in the Gila case.  But if I did, I certainly
  


17   would like to see that.
  


18       Q.    Okay, we'll pull it out.
  


19             And this is the Gila River transcript,
  


20   June 20th, 2014, Pages 1175 and 1176, and I'll let
  


21   you --
  


22             I can read it or you can.  If you want to
  


23   read the question and then your answer through to
  


24   Line 18.  The question starting on Line 12 of 1175, and
  


25   it's a little longer, but if we want to get his
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 1   complete answer and the question, then we'll read the
  


 2   whole thing.
  


 3             And, Debi, if you want to pull that up as
  


 4   well.
  


 5             So the question is on Line 12 of 1175.
  


 6       A.    Do you want me to read this, Mr. Slade?
  


 7       Q.    Yes, or I can read it.
  


 8       A.    Oh, no, that's fine.  I was just -- I was
  


 9   reading it, but not on behalf of the --
  


10       Q.    How about I read it, since it's up here.
  


11   Then you don't have to read it.
  


12       A.    Okay.
  


13       Q.    Okay.
  


14                 The question is:  "And when you talked
  


15             about commercial, what did you mean by -- you
  


16             talked about sustained, and then commercial.
  


17             What do you mean by commercial use?  At
  


18             least, what's your understanding of how that
  


19             term is used by you in your report?"
  


20                 And you say:  "Yeah, and that's a fair
  


21             question.  Certainly trade, and I know there
  


22             was some discussion this morning about -- or
  


23             this week about is it trade or travel, and
  


24             trade and travel.  I will maybe go on what
  


25             PPL Montana said, and I think in there it's
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 1             trade and travel in that case.  I think when
  


 2             it comes to commercial, and I certainly
  


 3             understand the arguments that attorneys have
  


 4             had over this issue about does it have to be
  


 5             profitable or not.  I think it comes down to
  


 6             if it's not for profit or somebody benefiting
  


 7             from the practice, then it has to be part of
  


 8             their livelihood, perhaps.  And, again, I'll
  


 9             try my best to distinguish it from a, let's
  


10             say, personal recreation.  Maybe it's almost
  


11             easier for me to say what it's not.
  


12             Sometimes it's easier to do that.  I would
  


13             say that a personal use of a recreational
  


14             craft in my mind would not be what I consider
  


15             commercial.  And obviously your expert and I
  


16             differ perhaps on that.  So it wouldn't
  


17             include a personal recreational craft.  But
  


18             conversely, it's certainly, if you've got a
  


19             trapper who's got a canoe loaded up with
  


20             pelts and it's being used, and not just one
  


21             isolated event, but is being used
  


22             consistently, and there's a record of it.  It
  


23             has become a highway -- when I hear the
  


24             phrase highway for commerce, I kind of get
  


25             the impression that this is something that is
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 1             a reliable, recognizable use."
  


 2             And do you still agree with that statement?
  


 3       A.    Then can you restate then?  I think it was a
  


 4   hypothetical that you were asking me regarding canoe
  


 5   use.
  


 6       Q.    Sure.  If you have canoes that are reliably
  


 7   and consistently used, traveling down the Verde for the
  


 8   purpose --
  


 9       A.    Use -- oh, I'm sorry.  I'll let you finish.
  


10       Q.    -- for the purpose of trapping, canoes or a
  


11   small boat for the purpose of trapping, are they using
  


12   the river as a highway for commerce?
  


13       A.    In that circumstance, that would support a
  


14   determination.  However, I would again say that there
  


15   are other factors that should be considered.  But under
  


16   your hypothetical, that would be something that the
  


17   Commission should look at.
  


18       Q.    Okay.  That's all I have on that.  Thank you.
  


19       A.    Okay.
  


20       Q.    I want to turn back to your report, and we
  


21   are moving along.  I am on Page 20 in your report.
  


22   Actually, let's go to Page 21.  Excuse me.  And I'm at
  


23   Paragraph 92.  And in 92 you compare the depths from
  


24   the State of Washington's navigability potential study
  


25   to the depths of the Verde River; is that correct?
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 1       A.    Yes.
  


 2       Q.    And you're aware that the State Land
  


 3   Department did a study for ANSAC of a similar nature
  


 4   where they had criteria for small watercourses in
  


 5   Arizona?
  


 6       A.    I am familiar with your small watercourse
  


 7   criteria document, yeah.
  


 8       Q.    And that study was particular to Arizona and
  


 9   not another state, like Washington?
  


10       A.    Yes.
  


11       Q.    Nonetheless, you've looked at Washington; and
  


12   have you had the chance to read the entire study?
  


13       A.    What study are we referring to?
  


14       Q.    The Washington study on navigability
  


15   potential.
  


16       A.    I have read sections of it and scanned it
  


17   all.  I focused, obviously, on an early table on
  


18   Page 2, where they present those criteria.
  


19       Q.    Okay.  And do you remember, when you looked
  


20   at that study, if they are using median or mean flows
  


21   when they're calculating their depths?
  


22       A.    I believe they're using mean flows, average
  


23   flows.
  


24       Q.    And what flows do you use when you calculate
  


25   your depths?
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 1       A.    I look at medians.
  


 2       Q.    So you're comparing the median flow, which is
  


 3   going to be less than the mean flow on the Verde River?
  


 4       A.    Yes.
  


 5       Q.    And you've made the comparison in 92, but did
  


 6   you mention at all that Washington is using mean and
  


 7   you are using median?
  


 8       A.    In terms of the flows?
  


 9       Q.    Yes.
  


10       A.    No.
  


11       Q.    If you used mean flows on the Verde, would
  


12   your depths be greater than the median flows that you
  


13   used?
  


14       A.    It would be realistic to consider that the
  


15   mean flows would be greater than the median flows,
  


16   sure.
  


17       Q.    And did you mention that at all in
  


18   Paragraph 92?
  


19       A.    I think I just answered that, your question
  


20   before.  No, I didn't make that distinction.
  


21       Q.    So you're comparing apples to oranges, not
  


22   apples to apples?
  


23       A.    Again, I think what they're saying here is
  


24   that whether it's the mean depth or the median depth,
  


25   when you're getting a depth, an average depth, in the
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 1   river that's less than 2 feet, that there are obviously
  


 2   some impediments to navigation; probably not.
  


 3       Q.    But are they saying median or are they saying
  


 4   mean?
  


 5       A.    Well, what I'm saying is that using average
  


 6   flows, they are saying when the mean depth of the
  


 7   stream is less than 2 feet, it's probably not
  


 8   navigable.
  


 9       Q.    Okay.  And you've done the median, which is a
  


10   smaller flow on a relative basis, and you've compared
  


11   those depths to the Washington mean depths, which are
  


12   more flow?
  


13       A.    But as you recall, Mr. Slade, I also did the
  


14   25th percentile flows.
  


15       Q.    Okay.  So let's look at your 25th percentile
  


16   flows, because in 92 you make the statement "The Verde
  


17   River is also nonnavigable in its ordinary and natural
  


18   condition using these criteria," and my understanding
  


19   is Washington said if it's less than 2 feet, it's
  


20   probably not navigable.  So you've used that criteria?
  


21       A.    Yes.
  


22       Q.    Okay.  And none of your median 50 percent
  


23   flow reconstructed depths came above 2 feet, according
  


24   to you; is that correct?
  


25       A.    Yes.
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 1       Q.    And when we look at the 25 percent -- let's
  


 2   put that up, Table 5. -- would you say that the
  


 3   25 percent is more similar to a mean?
  


 4       A.    Yes.
  


 5       Q.    Okay.  Do any of those depths go between or
  


 6   above or equal to 2 feet?
  


 7       A.    At the East Verde River I have 2.2 feet.
  


 8       Q.    And, therefore, Washington, if your
  


 9   25 percent is comparable to a mean, Washington would
  


10   consider at least two segments here in the 2 foot to
  


11   3 and a half foot range, and what they say is 2 foot to
  


12   3 and a half feet may be navigable depending on the
  


13   balance of factors; is that correct?
  


14       A.    That's what it says, sure.
  


15       Q.    And that's different than what you've listed
  


16   as the Verde River is also nonnavigable using the
  


17   Washington criteria?
  


18       A.    To me, the Washington criteria are consistent
  


19   with the other factors that I looked at to indicate
  


20   that, again, not looking at any individual factor by
  


21   itself, but using a balance of factors -- I'll use the
  


22   words that the State of Washington did. -- that these
  


23   depths and the other factors in their totality, if you
  


24   will, would lead one to that conclusion.
  


25       Q.    But Washington, in their study, they didn't
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 1   look at a whole bunch of other factors.  They said
  


 2   depth is what we think is a good factor, and we think
  


 3   if it's between 2 and 3 and a half feet, then it may be
  


 4   navigable.
  


 5       A.    And, again, I guess I would emphasize to the
  


 6   Commission the "may be navigable."
  


 7       Q.    Sure.
  


 8       A.    So it may be or it may not be, and, again,
  


 9   depending on the balance of factors.
  


10       Q.    Sure.  But it certainly is not nonnavigable,
  


11   depending on the balance of factors?
  


12       A.    Oh, no, that's not what it says at all.  It
  


13   doesn't say it's not nonnavigable.
  


14       Q.    Let me rephrase.
  


15             It comes in between the 2 to 3 and a half
  


16   feet, at least two segments, according to you, not the
  


17   less than 2 feet, which is what you put in your report?
  


18       A.    Again, Mr. Slade, as I understand, if it's
  


19   less than 2, for a threshold or a screening criteria,
  


20   the State of Washington says probably not navigable.
  


21   So a greater certainty that it's not navigable.  And
  


22   then when it's between 2 and 3.5, the probability that
  


23   it is navigable goes up.  But it's not until you get
  


24   over 3.5 that Washington -- the probability swings over
  


25   to the probably navigable.
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 1             So I don't think, again, this by itself is
  


 2   determinative of whether a stream is or isn't.
  


 3       Q.    Sure.
  


 4       A.    But I certainly think it helps support the
  


 5   various factors that I looked at.
  


 6       Q.    But when you listed this study, you listed it
  


 7   by itself and you said according to these criteria, the
  


 8   depth criteria, the Verde is nonnavigable.
  


 9             And the problem with that was you were using
  


10   a different flow than the Washington study.  And when
  


11   we use a flow that's potentially more comparable to the
  


12   Washington study, then the Verde River may be navigable
  


13   depending on a balance of factors?
  


14       A.    And it may not be navigable.
  


15                  CHAIRMAN NOBLE:  Mr. Slade, was that a
  


16   question?
  


17                  MR. SLADE:  Yes.
  


18                  CHAIRMAN NOBLE:  Okay.  Would you
  


19   rephrase it?
  


20                  THE WITNESS:  Okay.
  


21   BY MR. SLADE:
  


22       Q.    Is what I'm saying correct; and that is, you
  


23   used this study as a specific study related to depth,
  


24   and you found that the Verde was nonnavigable,
  


25   according to this study, but you didn't use the right
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 1   flow that is used in the State of Washington study?
  


 2       A.    As I indicated, I don't state here that I'm
  


 3   just using the median flow, and I looked at both the
  


 4   median and the 25th percentile.  I don't see
  


 5   anywhere -- do I state in Paragraph -- I don't believe
  


 6   I state in Paragraph 92 that I'm looking at the median.
  


 7       Q.    But you do state "The Verde River is also
  


 8   nonnavigable in its ordinary and natural condition
  


 9   using these criteria."
  


10             The criteria for nonnavigability is less than
  


11   2 feet.  If we use your median flow reconstruction, all
  


12   of those are less than 2 feet.  That's where you came
  


13   up with nonnavigable.
  


14             If we use a more comparable flow, which is
  


15   what we pointed out is the 25 percent, two of the
  


16   segments, according to you, move into the 2 to 3 and a
  


17   half feet, may be navigable depending on a balance of
  


18   factors.  But that's not represented in your
  


19   Paragraph 92, is it?
  


20       A.    Again, it would --
  


21       Q.    That's a yes or no question.
  


22                  MR. HOOD:  No, it's not.
  


23                  CHAIRMAN NOBLE:  Excuse me.
  


24                  MR. HOOD:  Mr. Chairman, that was a --
  


25                  CHAIRMAN NOBLE:  Please sit down.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3169


  


 1                  MR. HOOD:  -- five-minute diatribe.  He
  


 2   needs to be able to answer.
  


 3   BY MR. SLADE:
  


 4       Q.    Yes or no?
  


 5       A.    Could you restate the question, please,
  


 6   Mr. Slade?
  


 7       Q.    Is the fact that the Verde is navigable,
  


 8   potentially, may be navigable, according to the
  


 9   Washington criteria, if you use a similar flow rate
  


10   that Washington used, is that represented in your
  


11   Paragraph 92?
  


12       A.    Because the 2 to 3.5 feet -- and I'll read it
  


13   again -- says "may be navigable depending on the
  


14   balance of factors," that 2 to 3.5 feet suggests that
  


15   the State is telling the user of their threshold to not
  


16   just look at depth by itself; that you want to look at
  


17   the balance of factors.
  


18             So I am now taking that criteria and trying
  


19   to apply it, and by applying it, I'm being told by the
  


20   State of Washington to look at the balance of factors.
  


21   So I am now following their instruction to not just
  


22   look at depth, but to look at other factors.  And I
  


23   looked at other factors.
  


24             And so at the instruction of the State, I
  


25   looked at the depth.  The depth fell within that range.
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 1   I followed their instruction to look at the other
  


 2   factors.  I looked at those other factors, which we've
  


 3   spent a lot of time talking about, and came to the
  


 4   conclusion that when you're asked to look at the
  


 5   balance of other factors, you come to the conclusion
  


 6   that it's not navigable.
  


 7       Q.    If you look at just the factor of depth,
  


 8   which the study ended up only adopting as the factor
  


 9   that they would propose the State use, according to the
  


10   factor of depth, which was the primary part of that
  


11   study, does the Verde River come in in the may be
  


12   navigable aspect of their determination?
  


13                  CHAIRMAN NOBLE:  Mr. Slade, I guess I'm
  


14   not understanding.  Are you suggesting that the
  


15   Washington decision says that we should rely solely on
  


16   depth of water in making a determination of
  


17   navigability?  Is that what you're asking him?
  


18                  MR. SLADE:  I'm suggesting that the
  


19   criteria that they proposed was a depth criteria with a
  


20   balance of other factors.
  


21                  CHAIRMAN NOBLE:  Are you suggesting that
  


22   they propose that we use only a depth criteria?
  


23                  MR. SLADE:  I'm not suggesting that.
  


24   What I'm suggesting is when Mr. Burtell listed the
  


25   criteria, he was looking at that study as a depth
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 1   study, because that's what it was.  It didn't have a
  


 2   balance of other factors.  It did not have historical
  


 3   works.
  


 4                  CHAIRMAN NOBLE:  I'm up here, Mr. Slade.
  


 5                  MR. SLADE:  Excuse me, Mr. Chairman.
  


 6                  And he's now saying that he included,
  


 7   beyond depth, these balance of other factors.  But if
  


 8   we look at what that study was about, which was depth,
  


 9   Mr. Burtell has misrepresented where the Verde River
  


10   comes in in that study.
  


11                  CHAIRMAN NOBLE:  Do you have any other
  


12   questions about the Washington decision?
  


13                  MR. SLADE:  I don't.
  


14                  CHAIRMAN NOBLE:  We're moving on.
  


15                  Would now be a good time to take a
  


16   break?
  


17                  MR. BREEDLOVE:  I have an announcement
  


18   about the fire drill.  This is off the record.
  


19                  (A recess was taken from 3:36 p.m. to
  


20   3:56 p.m.)
  


21                  CHAIRMAN NOBLE:  We're back on.
  


22   Proceed, Mr. Slade.
  


23   BY MR. SLADE:
  


24       Q.    I've only got one question left and that
  


25   question is, Mr. Burtell, can you rank the segments as
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 1   ASLD has segmented them; or, rather, I guess as you've
  


 2   segmented them, can you rank those?  And I understand
  


 3   you've determined that all segments are nonnavigable;
  


 4   is that correct?
  


 5       A.    That is my determination.
  


 6       Q.    Would you be able to rank those in order of
  


 7   which segment is the least nonnavigable going down to
  


 8   which segment is the most nonnavigable?
  


 9             There's no easy way to say double negatives.
  


10       A.    Yeah, it's a double negative.
  


11       Q.    But if you want to write it down, it's the
  


12   least nonnavigable.
  


13       A.    Okay.
  


14       Q.    So that would be the most navigable.
  


15       A.    Even though I'm saying that all of the
  


16   segments are nonnavigable.
  


17       Q.    That's right.
  


18             I'm wondering, in your opinion, which segment
  


19   that you have found is nonnavigable is the least
  


20   nonnavigable, and then order down to the most
  


21   nonnavigable, which, to the contrary, would be the
  


22   least navigable.
  


23       A.    So the most nonnavigable in a crazy
  


24   hypothetical would be, just so that we're ranking these
  


25   similar, most nonnavigable, let's say, might be a


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3173


  


 1   stream with no water in it at all.  I mean that is the
  


 2   most nonnavigable, would be a stream with no water.
  


 3       Q.    Okay.  Are you starting from the bottom or
  


 4   the top of the ranking?
  


 5       A.    I was told that I'm supposed to look at the
  


 6   least nonnavigable to the most nonnavigable.
  


 7       Q.    Okay.
  


 8       A.    And I just wanted, for super-extreme sides of
  


 9   things, most nonnavigable -- I'm not saying this is the
  


10   case. -- would, let's say, be a dry stream; and least
  


11   nonnavigable would be a stream that if you added one
  


12   more drop of water, you tip the scales and now it's
  


13   navigable.  Is that a fair -- I just want to make sure
  


14   that we're saying the same thing.
  


15       Q.    That's right.  Yes, that's correct.
  


16       A.    Okay.
  


17       Q.    And now we want to apply that to the Verde
  


18   River.
  


19       A.    Yes, okay.  I just wanted to make sure that
  


20   I'm answering your question as best I can.
  


21             And to answer your question, I can look at --
  


22   I can refer to my segmentation, which was the State
  


23   Land Department's original segmentation?
  


24       Q.    Yes.
  


25       A.    Okay.
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 1       Q.    Or if you want to refer to the State Land
  


 2   Department current segmentation, that's fine too.
  


 3   Let's just be clear about which it is.
  


 4       A.    Sure.  If I can, I would prefer to use the
  


 5   State Land Department's original segmentation.
  


 6       Q.    Okay.
  


 7       A.    I always get barked at when I ask more
  


 8   questions of anybody.  Can there be ties?
  


 9       Q.    No.
  


10       A.    No ties.  Okay.
  


11             If the Commission and Mr. Slade would mind,
  


12   can I take a minute to look at the segments?
  


13                  CHAIRMAN NOBLE:  Since this is the last
  


14   question, we certainly want you to take your time.
  


15                  THE WITNESS:  Okay.
  


16                  CHAIRMAN NOBLE:  And thank you, Eddie.
  


17                  THE WITNESS:  I will say for the record
  


18   this is not easy, but I'm trying, particularly because
  


19   I can't have ties, but that's the rules of this game,
  


20   so okay.
  


21                  Just about done.  I appreciate people's
  


22   patience.
  


23                  Okay, Mr. Slade, I am done.
  


24   BY MR. SLADE:
  


25       Q.    Okay.  What do you have.
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 1       A.    Well, I have to preface by saying it's kind
  


 2   of like the question if you have two children and
  


 3   you're in an accident and which one are you going to
  


 4   let die.
  


 5       Q.    I'm sorry that it was like that.
  


 6       A.    Again, using this criteria of most
  


 7   nonnavigable taken to its absurd extreme that there's
  


 8   no water in the stream at all, to the least
  


 9   nonnavigable, where just one more drop would tip the
  


10   scales to it becoming navigable, I would say the most
  


11   nonnavigable, and then I'll work my way through, would
  


12   be Segment 1, followed by Segment 3, followed by
  


13   Segment 2, followed by Segment 5, with the least
  


14   nonnavigable Segment 4.
  


15                  CHAIRMAN NOBLE:  And so the headline is
  


16   Burtell says Segment 4 is almost navigable.
  


17                  THE WITNESS:  Which the way the
  


18   question's posed to me, I'm sure it will end up in a
  


19   State Land Department brief like that.  But I would
  


20   like to say on the record that I feel very strongly
  


21   that any and all of these segments are not navigable
  


22   based on my analysis.
  


23                  MR. SLADE:  Thank you Mr. Burtell.
  


24   Thank you, Mr. Commissioner or Mr. Chairman and the
  


25   Commission.  Appreciate your time.
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 1                  CHAIRMAN NOBLE:  Thank you, Mr. Slade.
  


 2   We appreciate what you've done.
  


 3                  Is there anyone else who wishes to
  


 4   question Mr. Burtell?
  


 5                  Mr. Helm, we welcome you back.
  


 6                  MR. HELM:  It's always a pleasure.
  


 7                  CHAIRMAN NOBLE:  And following Mr. Helm,
  


 8   is there someone else we can look forward to
  


 9   questioning Mr. Burtell?
  


10                  MS. MONTGOMERY:  I may have just a few
  


11   questions, but I would like to go after Mr. Helm.
  


12                  CHAIRMAN NOBLE:  Okay.
  


13                  MR. HELM:  I know she would, but in the
  


14   order of things and the way we've been doing it, you
  


15   get to go before me.
  


16                  MS. MONTGOMERY:  Well, the problem with
  


17   that is that they're points of clarification,
  


18   Mr. Chairman, and so I would very much like to go after
  


19   Mr. Helm.
  


20                  MR. HELM:  She's going to clarify me;
  


21   that seems cute.
  


22                  MS. MONTGOMERY:  I might have to,
  


23   actually.
  


24                  MR. HELM:  I don't necessarily accept
  


25   that she can read my mind.
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 1                  CHAIRMAN NOBLE:  Would it be okay if we
  


 2   asked you to go now?
  


 3                  MR. HELM:  It would be okay if you
  


 4   asked.
  


 5                  CHAIRMAN NOBLE:  We do.
  


 6                  MS. MONTGOMERY:  I doubt I would have to
  


 7   clarify anything you would do, Mr. Helm.
  


 8                  MR. HELM:  I bet you will.
  


 9                  CHAIRMAN NOBLE:  Now, do you have
  


10   additional questions?
  


11                  MR. HOOD:  As of right now, it would be
  


12   only a couple, so very brief.
  


13                  CHAIRMAN NOBLE:  And then following
  


14   Mr. Burtell, what is the next step in this hearing?
  


15                  MS. HERNBRODE:  Mr. Fuller.
  


16                  DIRECTOR MEHNERT:  Rebuttal case.
  


17                  CHAIRMAN NOBLE:  And as to rebuttal from
  


18   the State Land Department, is there anything else that
  


19   we could be looking for by way of witnesses other than
  


20   Mr. Fuller, which I believe is all you're expecting to
  


21   do, Joy?
  


22                  MS. HERNBRODE:  That's all I'm expecting
  


23   to do.
  


24                  CHAIRMAN NOBLE:  Mr. Helm.
  


25                  MR. HELM:  Yes, sir.
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 1                  CHAIRMAN NOBLE:  I am very worried.
  


 2                  MR. HELM:  I'm terrified.  I've got to
  


 3   run this thing.
  


 4                  CHAIRMAN NOBLE:  I am very worried for
  


 5   you.  Is someone going to sit next to him and hold his
  


 6   hand or something?  What happened to the yellow pad?
  


 7                  MR. HELM:  Oh, no, don't panic.  We have
  


 8   that.
  


 9                  CHAIRMAN NOBLE:  Oh, okay.  Oh, I just
  


10   couldn't see.  Okay, we're back in business.
  


11                  MR. HELM:  And we have the book.  I'm
  


12   going to start with the book.  I just wanted to get the
  


13   one thing in here first, because the book is the stuff
  


14   I actually did before I got here.
  


15
  


16                      CROSS-EXAMINATION
  


17   BY MR. HELM:
  


18       Q.    Mr. Burtell, John Helm for Maricopa County
  


19   and Maricopa County Flood Control District.
  


20       A.    Good afternoon, Mr. Helm.
  


21       Q.    How are you?  Pleasure to see you again.
  


22             And let's start off, briefly, have you
  


23   reviewed your CV that you've got here, your CV, and is
  


24   it up-to-date and accurate?
  


25       A.    There are a few projects, Mr. Helm, that I've
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 1   worked on since September --
  


 2                  CHAIRMAN NOBLE:  Mr. Burtell, you're a
  


 3   little soft.
  


 4                  THE WITNESS:  There are a few projects
  


 5   that I would add to it, but other than that, it is
  


 6   pretty up-to-date.
  


 7   BY MR. HELM:
  


 8       Q.    Okay.  Add away.
  


 9       A.    In addition to continuing to work on the
  


10   projects that are listed there, the two new projects
  


11   that I would add would be an evaluation of a spring
  


12   study in Oak Creek Canyon that I did recently and,
  


13   also, another project related to water rights in the
  


14   Agua Fria area.
  


15       Q.    And when did you do those studies?
  


16       A.    Both studies have been between when I did
  


17   this in September 2014 to now.  Both were earlier this
  


18   calendar year.
  


19       Q.    Okay.  Did they result in any published
  


20   papers?
  


21       A.    They were -- one is attorney-client
  


22   privileged, and the other was not a report, but working
  


23   with a counsel, who's actually in another state.
  


24       Q.    I am somewhat overwhelmed by the breadth of
  


25   expertise that you express in these hearings.  I mean
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 1   if I understand it, from what I've heard here, you
  


 2   claim to at least be an expert in some parts of the
  


 3   history of Arizona or the history of watercourses or
  


 4   what have you; fair enough?
  


 5       A.    Oh, I don't think I've ever said, Mr. Helm,
  


 6   that I'm a historical expert.  I'm not a historian.
  


 7       Q.    Then I misheard you in your earlier testimony
  


 8   here, because I recall hearing something about I'm a
  


 9   self-taught historian, and I get that from having to
  


10   write history about various things when I do reports.
  


11       A.    Mr. Helm, you must be confusing me with
  


12   somebody else.  I don't think I've ever -- and, please,
  


13   we can go back to the transcript.  I don't think I've
  


14   ever called myself a self-taught historian.
  


15       Q.    Well, my recollection is you did.  I do have
  


16   a note on it.  But I'll just wait and leave that until
  


17   it's time to write something up.
  


18       A.    Sure.
  


19       Q.    And you will agree now that you don't claim
  


20   to have any particular expertise in history or the
  


21   analysis that historians do when they're looking at
  


22   something to try and render an opinion on; is that
  


23   fair?
  


24       A.    What is fair, Mr. Helm, is, as Mr. Fuller and
  


25   other hydrologists that have testified in these
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 1   proceedings, I have used historical accounts to help
  


 2   further my analysis of the task at hand.
  


 3       Q.    But they're historical accounts written by
  


 4   somebody else?
  


 5       A.    Sometimes reading a newspaper article that is
  


 6   of a historical nature.
  


 7       Q.    We'll go a lot faster if you'll answer my
  


 8   question.
  


 9             My question was they were written by somebody
  


10   else, true or false?
  


11       A.    What was written by somebody else?
  


12       Q.    The accounts, the historical accounts you're
  


13   referring to.
  


14       A.    Yes.
  


15       Q.    Good enough.  See how fast that goes when
  


16   you --
  


17       A.    But, Mr. Helm, I'm going to ask you questions
  


18   if I don't understand what you're asking.
  


19       Q.    That's perfectly acceptable, and I'll try and
  


20   explain it to you.
  


21       A.    That's great.
  


22       Q.    Okay.  Then let me just straighten some other
  


23   things along in this breadth of things.
  


24             You have stated that one of the big obstacles
  


25   to being able to boat on the Verde River are beavers.
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 1   So my question to you in that respect is are you a
  


 2   zoologist?
  


 3       A.    I am not a zoologist.
  


 4       Q.    Are you an expert in beavers of any form?
  


 5       A.    I am not an expert in beavers in any form.
  


 6       Q.    Are you an expert in wildlife?
  


 7       A.    I'm not a biologist.
  


 8       Q.    Okay.  So your observations regarding beavers
  


 9   then, again, are either from you reading some book that
  


10   you're relying on or it's just your opinion as John Q.
  


11   Citizen, not an expert?
  


12       A.    I would not characterize it that way.
  


13       Q.    How would you character it?
  


14       A.    I would characterize it similar to
  


15   Mr. Fuller, who I don't believe is a biologist, who
  


16   also talks about historic boats.  Is he a historian?  I
  


17   don't believe so.  And yet his PowerPoints include
  


18   discussions of historic boats.
  


19       Q.    Okay.  Let's talk just a minute about this.
  


20             Did you have any other experts that worked
  


21   for you or worked on your studies?
  


22       A.    No.
  


23       Q.    So you didn't have any wildlife people who
  


24   worked on your studies to give you opinions on beavers,
  


25   right?
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 1       A.    That's correct.
  


 2       Q.    You didn't have any historians who worked on
  


 3   your studies to give you opinions on history?
  


 4       A.    I had the benefit of reading other
  


 5   historians' reports.
  


 6       Q.    Nobody that worked under you?
  


 7       A.    No.
  


 8       Q.    Okay.  You're aware that Mr. Fuller is the
  


 9   chief witness for the State here, right?
  


10       A.    Yes, he is.
  


11       Q.    You're aware that a number of other experts
  


12   participated in drafting the State's positions; fair
  


13   enough?
  


14       A.    I disagree with that.
  


15       Q.    How about Mr. Pearthree?  He didn't work for
  


16   the State?
  


17       A.    He did work for the State.
  


18       Q.    Okay.  So he's another expert, right?
  


19       A.    That's correct.
  


20       Q.    Okay.  So how do you disagree with
  


21   Mr. Pearthree working for the State?
  


22       A.    No, that's not what I disagree with.
  


23       Q.    What do you disagree with?
  


24       A.    Well, Mr. Fuller had in his PowerPoint
  


25   presentation additional documents that he said that he
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 1   was presenting above and beyond his report; but he
  


 2   didn't provide us the ability of knowing whether that
  


 3   was based on a historian doing that analysis.  We don't
  


 4   know where that additional information came.  So you
  


 5   just asked me --
  


 6       Q.    You, as the we, are represented here -- or
  


 7   you were employed by an attorney to come here and
  


 8   speak, right?
  


 9       A.    That's correct.
  


10       Q.    And that attorney has had the privilege to
  


11   cross-examine Mr. Fuller, hasn't he?
  


12       A.    Yes.
  


13       Q.    Did you point out to that attorney that
  


14   Mr. Fuller hadn't told you who did a topic?
  


15       A.    We certainly discussed, when we received his
  


16   PowerPoint before his presentation, that it was unclear
  


17   to us where certain pieces of information were coming
  


18   from.
  


19       Q.    And at least as we stand here today, the
  


20   attorney that represents your client had an opportunity
  


21   to ask Mr. Fuller where that information came from if
  


22   he wanted to know it, didn't he?
  


23       A.    And I believe he did.
  


24       Q.    Okay.  Well, then so what's our problem here?
  


25   You know where the information came and you know that
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 1   there were a number of other sources who worked for the
  


 2   State of Arizona in preparing those reports; fair?
  


 3       A.    Again, I don't know if we know where some of
  


 4   those sources of information came.
  


 5       Q.    Well, you could have had the attorney ask,
  


 6   and you would have known if he had; fair enough?
  


 7       A.    Is -- fair enough.
  


 8       Q.    You have said any number of times that you
  


 9   don't know where something's coming from.  I understand
  


10   that.
  


11       A.    Sure.
  


12       Q.    And my problem with that is if you didn't
  


13   know and it was something you needed to know, you had a
  


14   methodology to find out about it right here; fair
  


15   enough?
  


16       A.    Fair enough.
  


17       Q.    Okay.  Okay, so now I think we've eliminated
  


18   historian and wildlife biologist or beaver expert; fair
  


19   enough?
  


20       A.    Those are all characterizations that you said
  


21   that I may or may not be.
  


22       Q.    Well, I understand that.  I just want to make
  


23   sure that you will admit that you're not an expert in
  


24   beaver habitat, in how beavers build their habitat on a
  


25   stream, how beavers lived, whether a beaver dam can
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 1   really clog up a big river or not?
  


 2       A.    I am not a biologist.
  


 3       Q.    Okay.  And you're not an expert on habitat?
  


 4       A.    I'm not an expert on habitat.
  


 5       Q.    Okay.  Good enough.
  


 6             And, in fact, have you ever personally gone
  


 7   onto the Verde River and found a beaver hutch?
  


 8       A.    I have not.
  


 9       Q.    Okay.  So you've never physically witnessed
  


10   the way beavers might clog up the Verde River?
  


11       A.    I have seen pictures.
  


12       Q.    Okay.  You've never personally seen one?
  


13       A.    Personally, no.  Pictures, yes.
  


14       Q.    I understand.  When were the pictures taken?
  


15       A.    I have a document that was prepared and
  


16   entered into evidence.  Mr. Hjalmarson, I believe,
  


17   spent a great deal of time discussing this.
  


18             It's Freeport 40, Mr. Hood.
  


19                  MR. HOOD:  Freeport 40, for the record,
  


20   is a tab behind X054.
  


21                  THE WITNESS:  If you give me a second,
  


22   Mr. Helm.
  


23   BY MR. HELM:
  


24       Q.    Sure.
  


25       A.    I will -- I'm assuming you're continuing to
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 1   cross-examine me tomorrow.
  


 2       Q.    That's a fair assumption.
  


 3       A.    I will get the page where there was a
  


 4   photograph taken and included in this report, which was
  


 5   included in this USDA report, where there was a beaver
  


 6   dam along the river.  I thought I had it flagged, and I
  


 7   apologize, and I see that I don't, so...
  


 8       Q.    Okay.  And what report is that in?
  


 9       A.    Again, Freeport 40.
  


10       Q.    I get that.  What's the name of it I mean?
  


11       A.    "Synthesis of Upper Verde River Research and
  


12   Monitoring."
  


13       Q.    By whom?
  


14       A.    USDA.
  


15       Q.    Written when?
  


16       A.    December 2012.
  


17             Excuse me.  Let me write down that as a
  


18   homework assignment.
  


19       Q.    Now, when you make comments about, and we'll
  


20   stick with beavers for a second here, in your report
  


21   and how they clog up the river so people can't travel
  


22   down it, do you have those comments specifically
  


23   referenced to the document, the historical document,
  


24   that you read that indicated that?
  


25       A.    Yes.  In my -- I'm sorry, Mr. Helm.  My mind
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 1   was wandering.  I apologize.
  


 2             In my Table -- I should have this down better
  


 3   by now.  In my Table 3 of my report, I list the
  


 4   following pieces of information:  The date, the
  


 5   description of the account of a beaver dam, the source,
  


 6   that is, who said or who made the account.  Sometimes
  


 7   it's the same person, sometimes it's not, as the
  


 8   reference.  And then I have a reference column and then
  


 9   some comments that I added regarding the source.
  


10             I think your question was do I provide a
  


11   clear indication of where I found the information.
  


12       Q.    In other words, just as a general statement,
  


13   somewhere in there you say that beaver dams clogged the
  


14   upper Verde and, therefore, made it impassable and not
  


15   boatable, or something to that effect.
  


16       A.    You are, I believe, mischaracterizing what I
  


17   said.
  


18       Q.    Okay.  Did you not say that beaver dams were
  


19   an obstacle to navigation in the upper Verde?
  


20       A.    If you would like, I could turn to the
  


21   paragraph where I provide conclusory remarks regarding
  


22   beaver dams, if that would be of help.
  


23       Q.    Fire away.
  


24       A.    Paragraph 57.
  


25                  CHAIRMAN NOBLE:  Page?
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 1                  THE WITNESS:  Oh, excuse me, Page 13,
  


 2   Paragraph 57.
  


 3                  Should I read it, Mr. --
  


 4   BY MR. HELM:
  


 5       Q.    Oh, absolutely, because it will take me a
  


 6   long time to get to it, the way I run these things.
  


 7       A.    Sure.
  


 8             "Given the occurrence of beaver dams along
  


 9   the Verde River both historically and recently and how
  


10   quickly beavers can repair their dams following floods,
  


11   such conditions would have posed an ongoing impediment
  


12   to boat travel prior to stream development.  The
  


13   occurrence of these dams may also explain, at least in
  


14   part, the lagoons noted by early travelers and settlers
  


15   in the region.  Removal of beaver from the river
  


16   through trapping would eventually have caused the pools
  


17   formed behind their dams to drain and locally lowered
  


18   stream levels."
  


19       Q.    Okay.  I didn't hear one reference to any
  


20   citation in there.  Do you have a footnote and you just
  


21   didn't mention it as you were going through it?
  


22       A.    That was Paragraph 57 that proceeded
  


23   Paragraphs 55 and 56.  55 was the Table 3 that we just
  


24   went through that had, for every one of the accounts by
  


25   segment, where I got the information.  Paragraph 56,


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3190


  


 1   which came before what I just read, is an occurrence of
  


 2   recent beaver dams, and I provide two sources of
  


 3   information there, Mr. Helm; a quote from a journalist
  


 4   who lives in the Camp Verde area, Steve Ayers, and his
  


 5   citation is provided there and a full reference in my
  


 6   references as to the occurrence of active beaver dams
  


 7   in Segment 1; and then I also include additional
  


 8   information regarding the professor, one Walt Anderson,
  


 9   and what he saw regarding a beaver survey he completed,
  


10   and that's in Appendix E of my report.
  


11             So I believe I've tried to do a pretty fair
  


12   job in the two paragraphs immediately preceding what I
  


13   read.  That is -- maybe that's the question.  I don't
  


14   know what your question is, but the basis of my
  


15   Paragraph 57 is Paragraphs 55 and 56.
  


16       Q.    My question is simply this:  You've obviously
  


17   read several things in here, and I don't know which
  


18   item that you have listed in your Table 3 applies to
  


19   which statement in Paragraph 57, which is the paragraph
  


20   that you're referring to me as your principal paragraph
  


21   on beavers.
  


22             So either what you're telling me is, Helm, go
  


23   read all of this and somewhere in there you'll find
  


24   this, or you could give me a reference to which one of
  


25   the ten or so references you have in here that applies
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 1   to Page 57.
  


 2       A.    Mr. Helm, in this situation I did not look at
  


 3   any single account in Table 3 as the basis of
  


 4   Paragraph 57.
  


 5       Q.    Okay.  So that's your synthesis of what you
  


 6   think these ten historical documents say; is that
  


 7   right?
  


 8       A.    If that's a question --
  


 9       Q.    Yes.
  


10       A.    -- should I respond?
  


11             Paragraph 57 is my conclusion based on
  


12   Paragraph 55, which is a listing of historic accounts,
  


13   and Paragraph 56, which is more recent accounts of
  


14   beavers.
  


15       Q.    And that's your conclusion as a
  


16   hydrologist/geologist?
  


17       A.    Yes.
  


18       Q.    Not as a historian?
  


19       A.    No.
  


20       Q.    Not as a zoologist or somebody who works with
  


21   beavers?
  


22       A.    And I'm not sure, Mr. Helm, a zoologist is
  


23   going to tell you whether or not a beaver dam is going
  


24   to be an impediment to a boat.
  


25       Q.    Okay.  We've heard some testimony here that
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 1   it's not, haven't we?
  


 2       A.    By hydrologists, who are not -- I mean by
  


 3   hydrologists that are not biologists.  So I guess it's
  


 4   left to the Commission where you've got a bunch of
  


 5   hydrologists making comments about beavers and none of
  


 6   us are biologists.
  


 7       Q.    But some of them are boaters, aren't they?
  


 8       A.    Not historic boaters.  They're current
  


 9   recreational boaters.
  


10       Q.    Okay.  Would you consider -- and, I'm sorry,
  


11   I've forgotten the fellow's name that was here just
  


12   before you and testified.
  


13       A.    Mr. Dimock.
  


14       Q.    Yes.  You don't consider the fact that he's
  


15   gone through these things with a reconstructed boat?
  


16       A.    But he's never gone on the Verde River with a
  


17   reconstructed boat.  He went on the Verde River with
  


18   kayaks and canoes.
  


19       Q.    Okay.  So at any rate, it's your synthesis,
  


20   as a person who has no actual experience dealing with
  


21   beavers; is that fair?
  


22       A.    No actual experience with beavers.
  


23             I am not a biologist.  I have seen beaver
  


24   dams.  I have seen beaver.  I'm not sure how else to
  


25   respond.
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 1       Q.    On the Verde River?  Unless I specify
  


 2   something else, when I make these questions to you,
  


 3   I'll be asking you in the context of the Verde River,
  


 4   all right?
  


 5       A.    Okay.
  


 6       Q.    Do you understand that when we start out?
  


 7       A.    That would help.
  


 8       Q.    Okay.  So you haven't seen a beaver house on
  


 9   the Verde River?
  


10       A.    I've seen a photograph of a beaver, as
  


11   indicated in this USDA document that I have as homework
  


12   tonight.
  


13       Q.    At least you're going to attempt to show us
  


14   one?
  


15       A.    A photograph of one.
  


16       Q.    Yes.
  


17       A.    Yes.
  


18       Q.    But in real life, you haven't been out there
  


19   and saw a beaver swimming in the Verde, have you?
  


20       A.    I will let you and the Commission look at the
  


21   photograph and see if it's of value.
  


22       Q.    Okay.  And does that photograph show the
  


23   beaver and a beaver dam?
  


24       A.    As I recall, it is a beaver dam and impounded
  


25   water upstream of it.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3194


  


 1       Q.    Do you recall what segment it's in?
  


 2       A.    Segment 1.
  


 3             And, Mr. Helm, if I could interrupt, if it
  


 4   helps you, since you seem to be confused as to how I
  


 5   wrote Paragraph 57, to be clear, I'm only talking about
  


 6   the occurrence of beaver that I found historical
  


 7   evidence in in Segments 1, 2 and 5, and my Table 3 has
  


 8   headers that says Segment 1, Segment 2, and Segment 5.
  


 9   So if it would help alleviate this confusion that I
  


10   seem to have caused you, I did not find evidence of
  


11   beavers in Segments 3 or 4.
  


12       Q.    So can we say for at least Segment 3 or 4
  


13   beavers are not an impediment to navigation?
  


14       A.    I did not find evidence of beaver dams in
  


15   that area.  Maybe such evidence exists and I didn't
  


16   find it.
  


17       Q.    From what you found, would you say that
  


18   beavers are not an impediment to navigation in
  


19   Segments 3 and 4?
  


20       A.    Based on the evidence I looked at, yes.
  


21       Q.    Is there anywhere in your report where you
  


22   specifically state that, other than by the very fact
  


23   that Segment 3 and 4 are not mentioned in your table?
  


24       A.    I guess we need to go back and talk about
  


25   what I wrote again.
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 1       Q.    Oh, we're going to talk a lot about what you
  


 2   wrote, so don't get depressed now or you'll really be
  


 3   depressed by the time I get done.
  


 4       A.    I wouldn't get depressed, Mr. Helm.
  


 5             Again, Paragraph 55 refers to Table 3.  I say
  


 6   on that paragraph that, at the end of that first
  


 7   sentence, "beaver dams were common along Segments 1, 2
  


 8   and 5."  I don't know quite how more clear I could have
  


 9   said that.
  


10       Q.    You didn't say that they weren't common or
  


11   that they did not exist on 3 and 4, did you?
  


12       A.    I did not.
  


13             In Paragraph 56, I then proceed to say
  


14   "Beaver dams are still frequent along Segment 1 today."
  


15   And, no, but perhaps it would triple the length of my
  


16   document if, every time I say something that is, I have
  


17   to then proceed to say everything that it's not.
  


18       Q.    Sure.  How do you know --
  


19       A.    Which becomes a bit ludicrous.
  


20       Q.    How do you know they're still frequent on 1?
  


21       A.    Because -- I'm assuming you have read my
  


22   report closely, and if you would like, we can spend the
  


23   time going through.  As I think I previously indicated,
  


24   a reporter, Steve Ayers, wrote an article about a
  


25   professor who did a survey of beaver in Segment 1; and,
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 1   in addition to that, I include pages from Professor
  


 2   Anderson's survey in Attachment E.  I'm not sure what
  


 3   more I can say to be responsive to your question.
  


 4       Q.    Okay.  I just asked you how you did it, and
  


 5   you've responded.  We'll do a lot of that, okay.
  


 6       A.    I'm looking forward to it, Mr. Helm.
  


 7       Q.    Trust me, I went through every section, and
  


 8   I've got little questions, if I can operate this thing,
  


 9   on almost every section of your report, but I want
  


10   to --
  


11       A.    I would expect nothing less from you,
  


12   Mr. Helm.
  


13       Q.    Thank you.
  


14             Now, you do claim to be an expert in
  


15   hydrology?
  


16       A.    I am trained as a hydrologist.
  


17       Q.    Are you an expert?  Yes or no?
  


18       A.    I am being -- I'm serving in this capacity as
  


19   an expert hydrologist.
  


20       Q.    Do you claim to be an expert geologist also?
  


21       A.    I am a registered geologist.
  


22       Q.    Do you claim to be an expert geologist?
  


23       A.    In this situation my geologic background
  


24   really wasn't being called into play, but I do consider
  


25   myself to be an expert in the field of geology.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3197


  


 1       Q.    Thank you.  A simple yes would have worked,
  


 2   right?
  


 3       A.    But, again, your questions sometimes lead me
  


 4   to wonder.  I don't always understand what you're
  


 5   asking.
  


 6       Q.    And it's perfectly fair to tell me, if you
  


 7   don't understand, please rephrase it or I don't
  


 8   understand what you're saying.  But I thought, you
  


 9   know, are you an expert in geology was a pretty
  


10   straightforward, not misleading question, and I'm sorry
  


11   you didn't get it.
  


12       A.    Fair enough.  Fair enough.
  


13       Q.    So what professional licenses do you hold?
  


14       A.    I'm a registered geologist.
  


15       Q.    State of Arizona?
  


16       A.    State of Arizona.
  


17       Q.    Anywhere else?
  


18       A.    No.
  


19       Q.    You're not a P.E.?
  


20       A.    I'm not a registered engineer, no.
  


21       Q.    Do you claim to have any particular expertise
  


22   in the field of law?
  


23       A.    Oh, certainly not, Mr. Helm.
  


24       Q.    You're not a lawyer, obviously, right?
  


25       A.    Never would proclaim to be one.
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 1       Q.    Surprisingly, lawyers I think will admit that
  


 2   there are some people who can be an expert in areas of
  


 3   the law who aren't lawyers, all right, and I just want
  


 4   to establish that you don't claim to be one of those
  


 5   folks either?
  


 6       A.    I'm not one of those people.
  


 7       Q.    Okay.  Do you claim to be an expert in
  


 8   determining whether a stream or river is navigable for
  


 9   title purposes under the standards set forth by the
  


10   federal judiciary?
  


11       A.    I believe in this proceedings I would say
  


12   yes.
  


13       Q.    Okay.  Tell me each case you have read
  


14   authored by one of the courts in the federal judiciary
  


15   that give you this expertise.
  


16       A.    As I indicate in the beginning of my report,
  


17   Mr. Helm, for the purpose of preparing my declaration,
  


18   I focused on two court cases.  I focused on -- and I
  


19   state this in Paragraph 5.  I read PPL Montana and
  


20   State v. Arizona.  Those are the two cases that I
  


21   studied and used, and I think I state that as clearly
  


22   as I thought I could in Paragraph 5.
  


23       Q.    And having studied those two cases, you now
  


24   claim to be an expert on how the federal judiciary goes
  


25   about determining navigability?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3199


  


 1       A.    Based on those cases, I believe I was given
  


 2   criteria in those cases that were useful for me in
  


 3   preparing my declaration.
  


 4       Q.    Do you think that those two cases set out all
  


 5   of the criteria the federal judiciary uses?
  


 6       A.    That's not the task that was given to me.
  


 7       Q.    What task was given to you?
  


 8       A.    Can I read Paragraph 5?  Would that help to
  


 9   answer?
  


10       Q.    I don't have any idea whether -- I just want
  


11   you to answer my question.  What task was given to you?
  


12       A.    Paragraph 5 is a response to your question.
  


13       Q.    Very good.
  


14       A.    "In evaluating the navigability of the Verde
  


15   River, I am mindful that ANSAC intends to receive,
  


16   review, and consider evidence on two issues:  The
  


17   navigability or nonnavigability of the Verde River in
  


18   its ordinary and natural condition, quote/unquote,
  


19   prior to the State of Arizona's admission to the United
  


20   States on February 14th, 1912, consistent with the
  


21   Arizona Court of Appeals decision in State v. Arizona
  


22   Navigable Stream Adjudication Commission," and then the
  


23   citation, which I won't bore us all with; "and (b)
  


24   segmentation of the Verde River consistent with the
  


25   United States Supreme Court's decision in PPL Montana."
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 1       Q.    Okay, you studied those two cases.  And for
  


 2   purposes of your testimony here, based on those two
  


 3   cases, you claim to be an expert in federal judicial
  


 4   determinations of navigability for title purposes in
  


 5   the United States?
  


 6       A.    I claim to be an expert in providing
  


 7   information that would be relevant to these two tasks
  


 8   before me.  So perhaps I should restate, and when you
  


 9   say federal judiciary, perhaps I need to ask you what
  


10   exact -- are you asking me if I'm an expert on all
  


11   navigability case law?  I would say no.  But I'm not
  


12   sure what you're asking me.
  


13       Q.    Well, you know, you are claiming to be an
  


14   expert in the law that governs, for title purposes,
  


15   navigability.
  


16       A.    Mr. Helm, no disrespect.  I just said that I
  


17   am an expert, in my opinion, on providing the
  


18   Commission the information necessary related to those
  


19   two court cases.
  


20       Q.    And if those two court cases are not all the
  


21   information that the Commission needs to make its
  


22   determination, then your report is simply restricted to
  


23   those two cases, and we should not pay any attention to
  


24   it for any of the criteria set out in any other case?
  


25       A.    Mr. Helm, I will leave that for you to brief
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 1   and for the Commission to take the benefit or the lack
  


 2   thereof of the information that's in my report.
  


 3       Q.    You didn't write your report for any
  


 4   compliance with anything but those two cases; is that
  


 5   fair?
  


 6       A.    I believe that's what I just said.
  


 7       Q.    I just want to make sure I understand.
  


 8             Within that context, tell me what the
  


 9   standard for a navigability determination is as set out
  


10   in those two cases.
  


11       A.    There are a series of factors.
  


12       Q.    All right.  I asked you to tell me what they
  


13   were.  Would you tell me?
  


14       A.    Okay.  One is a temporal factor, if you will,
  


15   and that is on or before statehood.  Also is temporal,
  


16   if you will, in that streamflow conditions should be
  


17   looked at in their ordinary and natural condition.
  


18             Another factor to consider is the boats that
  


19   are being used, if they are used, should be
  


20   meaningfully similar to the boats that were available
  


21   for commerce at the time of statehood.
  


22             Another factor that comes to mind is that one
  


23   is to look at both the actual occurrence of the river
  


24   in its use as a highway for commerce or, lacking that,
  


25   its susceptibility for commerce.  So both actual use,
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 1   which I believe the court has indicated is most
  


 2   persuasive, versus, lacking that, its susceptibility.
  


 3             So I'm trying to -- I apologize, Mr. Helm.
  


 4   Try to put yourself in my shoes.  I'm trying to
  


 5   consider all of the factors.
  


 6             Also, the person using the river, again, is
  


 7   using it as a highway for commerce.
  


 8       Q.    Okay.  So with regard to that last item --
  


 9       A.    Oh, and, I'm sorry, one more --
  


10       Q.    Sure.
  


11       A.    -- to complete, is a spatial factor, and that
  


12   is we are to look at that segment of the river that is
  


13   relevant for the proceedings; thus, the segmentation
  


14   factor.  So I believe I've got them all.
  


15       Q.    Is commerce a requirement?
  


16       A.    The river is to be looked at, I believe,
  


17   based on The Daniel Ball test, as a highway for
  


18   commerce.
  


19       Q.    If we have massive number of boats using a
  


20   river, but none of it's for commerce, would that
  


21   eliminate the use of that river for a navigability
  


22   determination, to not consider those boats?
  


23       A.    I would need to know a lot more about all
  


24   these massive boats of which you're referring.
  


25             So you're posing a hypothetical to me.
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 1       Q.    Absolutely.  I'm trying to find out what your
  


 2   standard is to make a determination of navigability for
  


 3   title purposes.  And you've told me that commerce, in
  


 4   some form or other, is a requirement.  Have I got that
  


 5   right?
  


 6       A.    That's correct.
  


 7       Q.    And so now I want to know what constitutes
  


 8   commerce in your mind.  Maybe that's an easier way of
  


 9   putting it.
  


10       A.    Use for trade and travel.  And I know that
  


11   you disagree, I believe, with at least what's stated in
  


12   PPL Montana where it's trade and travel.  Use of the
  


13   river for trade and travel related to someone's
  


14   livelihood.
  


15             I certainly am cognizant of the fact that
  


16   someone using a river for personal business might also
  


17   constitute commerce, but it would still be for their
  


18   livelihood.  As I view it, Mr. Helm, and I'm sure you
  


19   disagree vehemently, someone on a hunting trip, I don't
  


20   consider that necessarily is for their livelihood.  So
  


21   a hunting trip would be outside the realm of what I
  


22   would consider the use of the river for commerce.
  


23       Q.    It has to be something more than somebody
  


24   getting in a boat at Point A and going to Point B,
  


25   traveling down the river?
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 1       A.    I'm not sure if there was a question there,
  


 2   but I'll again say the use of the river as a highway
  


 3   for commerce means that the person using it is using it
  


 4   for their livelihood.  And, again, that is one of many
  


 5   factors that would be considered.
  


 6       Q.    So the travel on the river must be related to
  


 7   the person's livelihood who's doing the traveling?
  


 8       A.    I believe that's -- yes, that would be an
  


 9   important factor for a Commission to consider.  Not by
  


10   itself, but a factor.
  


11       Q.    And that's a factor that you considered in
  


12   making your determination?
  


13       A.    And I'll let you and the Commission decide
  


14   whether I made the right call or not.
  


15       Q.    I understand that.  But you do admit to
  


16   having used that specific factor in making your
  


17   determination?
  


18       A.    I think I just said that, yes.
  


19       Q.    I didn't think you did, but that might be
  


20   just my hearing.  I'm getting old.
  


21             All right.  Now, you mentioned, also, that
  


22   you need to make a determination based on the ordinary
  


23   and natural condition of the stream, right, or the
  


24   river?
  


25       A.    Yes.
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 1       Q.    Okay.  So the first thing I need you to do
  


 2   for me is to define what you understand the term
  


 3   ordinary means.
  


 4       A.    Ordinary would be -- and I will use the words
  


 5   of State v. Arizona, and they are actually --
  


 6       Q.    Let me stop you just for one second.
  


 7   Ordinary as you applied it in making your determination
  


 8   in this matter.
  


 9       A.    Yes.
  


10       Q.    Fair enough.
  


11       A.    That's what I was -- that's where I was
  


12   heading.
  


13       Q.    Just wanted to make sure.
  


14       A.    If you look at Footnote (a), I prepared my
  


15   report with that definition of ordinary and natural.  I
  


16   can read it or you can refer to it, whatever you would
  


17   prefer.
  


18       Q.    Takes me a while to get back up to the top of
  


19   your report.  I'm trying to do it.  So maybe why don't
  


20   you read it to me.
  


21       A.    Sure, sure.
  


22             "The Arizona Court of Appeals characterized
  


23   ordinary flow conditions as, quote, usual, absent major
  


24   flooding or drought, and natural flow conditions as
  


25   without manmade dams, canals or other diversions."
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 1       Q.    Okay.  Did they indicate that they must be
  


 2   considered as separate elements?
  


 3       A.    I believe in this decision it's an and, but
  


 4   you're probably going to tell me it's an or.
  


 5             I do know that PPL Montana is and; and I
  


 6   believe the governing legislation, the ARS, it says
  


 7   and.
  


 8       Q.    Okay.  And it says and in here.  But in
  


 9   reading this, is there any doubt in your mind that the
  


10   court in Winkleman required the Commission to make a
  


11   separate determination for ordinary and a separate
  


12   determination for natural, and they could not equate
  


13   one to the other?
  


14       A.    Mr. Helm, I'm not a lawyer, so I'm not even
  


15   going to try to guess what the Winkleman court was
  


16   suggesting or anything else.
  


17       Q.    Good enough.  Then this will be fairly simple
  


18   for me.
  


19       A.    Sure.
  


20       Q.    You did not make a separate determination of
  


21   what the Verde River would look like as ordinary as
  


22   defined by the Winkleman court; fair enough?
  


23       A.    I characterized it based on the Court of
  


24   Appeals' definitions that I read.
  


25       Q.    You did not make a separate determination for
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 1   ordinary?
  


 2       A.    I considered both ordinary conditions and
  


 3   natural conditions.
  


 4       Q.    Together?
  


 5       A.    Together, yes.
  


 6       Q.    I can't find a place in your report where you
  


 7   go, heading, "Ordinary Condition of the Verde River,"
  


 8   and then you write that up as that is defined by
  


 9   Winkleman; fair enough?
  


10       A.    Okay.
  


11       Q.    Okay?
  


12             I also can't find the same deal for natural,
  


13   right?  You didn't do a section where you describe what
  


14   the natural conditions of the Verde River?
  


15       A.    I would disagree with you there.
  


16       Q.    Okay.  Where do we define or find the section
  


17   where you did the natural conditions as opposed to
  


18   natural and ordinary?
  


19       A.    In one of my tables, at least with regard to
  


20   the flow reconstruction, I did both.
  


21       Q.    Together?
  


22       A.    Together.
  


23       Q.    Right.  I'm looking for separate.  If you
  


24   didn't do --
  


25       A.    Looking for separate.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







VERDE RIVER     VOLUME 14     04/01/2015 3208


  


 1       Q.    -- them separate, I don't want to know about
  


 2   it.
  


 3       A.    With regard to separate, the analysis that I
  


 4   made of irrigation diversions, that would be an attempt
  


 5   to assess the ordinary conditions of the river, and
  


 6   that was done and tabulated by itself, and one could
  


 7   look at that by itself.
  


 8       Q.    Do you tell us anywhere in your report that
  


 9   that's what that is?
  


10       A.    I think the table is explanatory, and the
  


11   text that goes with it; that it's an attempt to
  


12   tabulate the occurrence of historic agriculture for the
  


13   purposes of determining if that has an effect on the
  


14   navigability of the river.
  


15       Q.    Which table is that?
  


16       A.    That is Table 2.
  


17             Since one of the factors, as we've just
  


18   discussed, is ordinary, and that is without manmade
  


19   diversions, Table 2 is titled "Historic Irrigation
  


20   Along and Near the Verde River above Fort McDowell."
  


21   So I list the irrigated acres there, and so if you're
  


22   looking for a case where I have information that I'm
  


23   presenting that independently provides an assessment of
  


24   one of the two, ordinary or natural, this would be an
  


25   example of that.
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 1       Q.    Okay.  And where in Table 2 do you tell us
  


 2   that is this an assessment of the ordinary condition of
  


 3   the stream?
  


 4       A.    Give me a second.
  


 5             In Paragraph 29 I summarize the findings from
  


 6   Table 2, and I say towards the end of that paragraph,
  


 7   and this is on Page 6 --
  


 8       Q.    Okay.  If I go back up there from Table 2 to
  


 9   Page 6, it will be another 10 minutes, so tell me what
  


10   it says.
  


11       A.    Sure, sure.  I would like to help.
  


12             "As discussed further in Section VII, it is
  


13   unlikely that even this level of stream depletion would
  


14   have substantially changed the depth of the stream and
  


15   impacted its susceptibility to navigation."
  


16       Q.    Okay.  So that doesn't say anything about or
  


17   use the word ordinary, does it?
  


18       A.    The susceptibility to navigation should be
  


19   considered under ordinary and natural conditions.
  


20       Q.    Do you say that anywhere in your report; that
  


21   when you're talking about the susceptibility, it means
  


22   susceptibility under ordinary conditions?
  


23       A.    Again, Mr. Helm, going back to the task that
  


24   was before me, my task was to review the conditions of
  


25   the Verde River consistent with those two court cases.
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 1   And the one court case, again, talked about
  


 2   characterizing the ordinary flow conditions and the
  


 3   natural flow conditions.
  


 4             So I believe the task that the Commission
  


 5   gave me and gave all of us here, including counsel, was
  


 6   to look at the evidence, receive, review and consider
  


 7   evidence on those two issues, and that first issue is
  


 8   ordinary and natural.  And I will leave it to you as to
  


 9   whether I did that fairly or not.
  


10       Q.    All right.  Well, let me just ask you a
  


11   question or two about Table 2 that you're telling me is
  


12   the ordinary reconstruction, and you have it assessed
  


13   by year; is that fair?
  


14       A.    This is a table that is attempting to look at
  


15   what type of irrigation was occurring and associated
  


16   streamflow depletions.
  


17       Q.    I get that.  But you say it reflects the
  


18   ordinary condition?
  


19       A.    It is useful in determining what the ordinary
  


20   flow condition is.  It's a table that's trying to
  


21   figure out how much streamflow depletion is associated
  


22   with so many irrigated acres, so...
  


23       Q.    Okay.  And during the years that you have set
  


24   out there, did any floods take place?
  


25       A.    Did any floods take place.
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 1             I would believe that there would have been
  


 2   floods, sure.
  


 3       Q.    Okay.  And is there anywhere in Table 2 where
  


 4   you show me where you eliminated the impact of the
  


 5   flood in your calculations regarding surface water
  


 6   diversions?
  


 7       A.    Again, these were diversions related to
  


 8   irrigation.  This wasn't an attempt to try to evaluate
  


 9   flood conditions.  I do that elsewhere in my report.
  


10       Q.    Okay, well, they don't stop irrigating just
  


11   because there's high flow going down the river, do
  


12   they?
  


13       A.    Well, if it was associated with a rain event,
  


14   they might cut back on their irrigation at the time.
  


15   If it was a monsoonal storm and they just got a bunch
  


16   of rain dumped on their field, perhaps they wouldn't
  


17   irrigate as much.  I certainly didn't evaluate that.
  


18       Q.    All right.  So this table doesn't make any
  


19   distinguishing assessment of drought or flood as it
  


20   would impact irrigation; is that fair?
  


21       A.    This table does not.  Elsewhere I do.
  


22       Q.    Now, as part of the natural part of
  


23   evaluating a river, floods and droughts are part of it,
  


24   right?
  


25       A.    Sure.  That's correct, yeah.
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 1       Q.    And in order to be ordinary, you've got to
  


 2   take floods and drought out, right?
  


 3       A.    Yes, that's correct.  Sure.
  


 4       Q.    And this table doesn't take the impact of
  


 5   floods and drought out of your assessment?
  


 6       A.    Again, this table, you wanted an example
  


 7   where I just looked at one or the other.  So this was a
  


 8   table that addressed one of the two, which is the
  


 9   natural side.
  


10       Q.    It includes the other side.  Oh, no, this
  


11   table -- maybe I misunderstood you.  I thought you were
  


12   telling me this table addresses the ordinary side?
  


13       A.    No, natural, because it's related to
  


14   irrigation.  So we're looking at something -- I mean
  


15   natural meaning absent the effects of man or his
  


16   diversions.
  


17       Q.    Right.
  


18       A.    So if I did, I misspoke.
  


19       Q.    I'm sorry.  I understood it to be just the
  


20   opposite.  One of us goofed up.
  


21       A.    Yeah, and I apologize.  It's probably me.
  


22             But, again, historic irrigation is definitely
  


23   under the header of a cultural depletion, which, based
  


24   on that definition, and I'll just read it again for --
  


25       Q.    You don't need to read it again.
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 1             The thing that's clear now, and just let me
  


 2   reverse the question --
  


 3       A.    Okay.  Yeah, sure.
  


 4       Q.    -- is that this Table 2 includes the impacts
  


 5   of flood and drought?
  


 6       A.    This table was not intended to look at the
  


 7   conditions of floods and droughts.  So I would
  


 8   disagree, because it simply has nothing to do with
  


 9   floods and droughts.
  


10             It was an attempt to try to capture potential
  


11   nonnatural flow conditions; that is, natural flow
  


12   conditions are defined without manmade dams, canals or
  


13   other diversions.  This is a table of historic
  


14   irrigated acres and associated diversions.  So this was
  


15   an attempt to try to characterize the degree of manmade
  


16   diversions, which is one of the two things you asked me
  


17   to look at.
  


18       Q.    Sure.  And let me flip it a little because we
  


19   talk about floods a lot.
  


20       A.    Sure.
  


21       Q.    But the other hooker in that is drought,
  


22   isn't it?
  


23       A.    And as I think I indicated, I separately
  


24   addressed drought elsewhere, floods and drought.
  


25       Q.    But would they irrigate more in a drought?
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 1       A.    Would they irrigate more in a drought.
  


 2             That would be reasonable to conclude.
  


 3       Q.    And you don't have any assessment of whether
  


 4   there was a drought that occurred between 1864 and
  


 5   1883, correct?
  


 6       A.    What this is, Mr. Helm, is an estimate of
  


 7   diversions for irrigation based on irrigated acres.
  


 8   So, yes, there could be times when these diversions
  


 9   could be quite a bit less, actually, if it was a wet
  


10   year.  You might recall, what I used was what I
  


11   considered to be more typical diversions.  So, again,
  


12   there could be some very wet years where they would be
  


13   diverting less and maybe some very dry years where they
  


14   would be diverting more, but I tried to avoid those
  


15   extremes and was trying to capture something more
  


16   typical.
  


17       Q.    How did you do that?
  


18       A.    The sources that I got this from, Hayden
  


19   provided me the acreage, but the diversions came from,
  


20   and I indicate there, both Hancock and Hayden.
  


21             And when you go to the Hancock and Hayden
  


22   report, they had maximum diversions of these ditches,
  


23   and I believe they used the word ordinary or typical
  


24   diversions in the ditches.  So I tried to focus in on
  


25   the ordinary diversions, again, thinking that that was
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 1   the task before me.
  


 2       Q.    Okay.  So if it's the ordinary diversions,
  


 3   that would not be a natural condition, would it?
  


 4   Wouldn't that be an ordinary condition?
  


 5       A.    Any diversions are -- any diversions are a
  


 6   nonnatural condition.
  


 7       Q.    I don't understand.
  


 8             In the context of ordinary and natural, what
  


 9   you're saying is any diversion is a nonnatural
  


10   diversion?
  


11       A.    Again, I apologize, Mr. Helm.  Maybe I'm
  


12   getting tired.  But Arizona Court of Appeals defined
  


13   natural flow conditions as without manmade dams, canals
  


14   or other diversions.
  


15       Q.    Right.
  


16       A.    So I'm saying that diversions are evidence of
  


17   nonnatural -- or conditions that would result in
  


18   nonnatural flow.
  


19             I apologize.  I don't know how else to say
  


20   it.
  


21       Q.    I'm lost.  I mean if these are natural, they
  


22   didn't have anything to divert them with, right?
  


23       A.    I don't think diversions by their nature are
  


24   natural.
  


25       Q.    Oh, no, I -- well, sure they are.  If you
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 1   build a structure out at the river to shove the water
  


 2   off onto your land, that's not a natural condition, is
  


 3   it?
  


 4       A.    No.
  


 5       Q.    Okay.
  


 6       A.    Okay.  All right, I apologize.  I must -- we
  


 7   must -- I must be misunderstanding.
  


 8       Q.    Both of us are very confused, I can see that
  


 9   much.
  


10       A.    And I'm surprised, because I don't know how
  


11   clearer the title of my table could be, "Historic
  


12   Irrigation Along and Near the River Above Fort
  


13   McDowell."
  


14       Q.    And that irrigation comes from a diversion;
  


15   fair?
  


16       A.    Yes.
  


17       Q.    Wouldn't have it without it?
  


18       A.    Yes.
  


19       Q.    Okay.  So these are not natural diversions?
  


20       A.    I think any diversion --
  


21       Q.    Is not natural?
  


22       A.    -- is not natural.
  


23       Q.    Right.  Just bear with me.  I'm trying to get
  


24   it figured out.
  


25             So this does not represent the ordinary
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 1   condition prior to man coming along and changing the
  


 2   situation?
  


 3       A.    Right, Mr. Helm.  I indicated that I used
  


 4   this data to help evaluate what the conditions were in
  


 5   their natural state, and --
  


 6       Q.    How do you do that?  Explain how you take
  


 7   conditions that are not natural --
  


 8       A.    Sure.
  


 9       Q.    -- and evaluate conditions natural.
  


10       A.    Sure.
  


11             What I did, Mr. Helm, is when you look at the
  


12   estimated streamflow depletion associated with that,
  


13   which is the fourth column, that's an attempt, in my
  


14   opinion, to come up with a high estimate of the effect
  


15   or the impact of irrigating those lands, as to water
  


16   that would have been taken away from the river.
  


17             So let's just use, as an example, 1872.  I'm
  


18   saying based on the irrigated acreage that we have, how
  


19   much water could have been diverted out of the river.
  


20   If you count for some of that water coming back, I'm
  


21   suggesting that the water was taking a hit of almost
  


22   40 cubic feet per second.
  


23       Q.    Okay.  So it took 68 out and it put 39 back,
  


24   is that what I get?
  


25       A.    No, it's not putting 39 -- well, 39, in my
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 1   opinion, would -- in my way of trying to overestimate
  


 2   the potential impacts from diversion, that 39 would
  


 3   have to be put back in the river to try to reconstruct
  


 4   the flows as if the diversion did not happen.
  


 5       Q.    That's what I just said, I thought.
  


 6             Why, when you're figuring out the amount of
  


 7   water being diverted, don't you just use that number to
  


 8   calculate the diversion, instead of adding back this
  


 9   return flow?
  


10             In other words, if I know all the -- the
  


11   amount of water that's being diverted, I add it up, I
  


12   get the amount of water going down the river, don't I?
  


13       A.    Mr. Helm, again, maybe I misspoke and, again,
  


14   I apologize if I'm getting tired.  But this 39 is the
  


15   amount that I'm saying I'm estimating as an upper limit
  


16   of what was depleted from the stream that would need to
  


17   be added back to the stream to reconstruct its flow.
  


18             And I think I -- estimated streamflow
  


19   depletion below irrigated areas.  So using my 1872 as
  


20   an example, the 39 cfs I am saying is otherwise not
  


21   going to get back to the river.  So if we want to try
  


22   to look at the river in its natural condition, assuming
  


23   that such a diversion did not occur, you would put that
  


24   39 cubic feet per second back into the river.
  


25       Q.    Why isn't it a sum of all of the numbers in
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 1   your Estimated Surface Water Diversion For Irrigation,
  


 2   Table 3?
  


 3       A.    I'm sorry, Table 3 is the beaver dams.
  


 4       Q.    No, I mean in Table 2, Line 3, whatever you
  


 5   want to call it.
  


 6       A.    I'm sorry, could you state the question,
  


 7   please?
  


 8       Q.    Sure.  Why isn't the amount of water just the
  


 9   sum of all the water that they diverted?  Why do I have
  


10   to add it back?  Aren't you overstating it?
  


11       A.    Oh.  Well, as I think -- and I believe you
  


12   were here, Mr. Helm.  The amount of water that's being
  


13   diverted from the Verde River, based on the records I
  


14   looked at, are considerably more than the crops need,
  


15   and I attempted to -- and I could direct you to
  


16   analyses, including one that was done by Hayden, where
  


17   he talks about the fact that a considerable larger
  


18   amount of water is diverted out of the river than could
  


19   in any way be needed by the crops in their consumptive
  


20   use.
  


21       Q.    Well, I got all that.  But I'm just saying
  


22   why isn't the sum of all the water being diverted, all
  


23   right, added to what didn't get diverted, the total
  


24   amount of water in the stream?
  


25       A.    Yeah, and I think -- I thought I --
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 1       Q.    Before people started growing things.
  


 2       A.    Well, the water that was diverted out of the
  


 3   stream for agricultural purposes, and I spent, I think,
  


 4   quite a bit of time on direct trying to explain, that
  


 5   the Verde Valley was unusual and the amount of water
  


 6   that was being diverted was quite a bit higher than
  


 7   certainly what would be needed by the crops.
  


 8             So when you divert all that water out, if you
  


 9   actually look at the ditches in the Verde area, the
  


10   majority of the ditches, those ditches run all the
  


11   time; that is, outside of the few months, usually in
  


12   the winter, when they don't -- they do maintenance on
  


13   the ditches, the water is running continuously in the
  


14   ditches.
  


15             And so when you look at the actual geometry
  


16   and the dynamics of those irrigation systems, they then
  


17   turn water out from the ditches onto the lands.
  


18       Q.    Let me just stop you there.
  


19                  CHAIRMAN NOBLE:  That's a good place,
  


20   that's a good line.
  


21                  MR. HELM:  I've got to ask him just one
  


22   question, because I don't understand it, and I need to
  


23   understand it, and if we break until tomorrow, it will
  


24   go away.
  


25                  CHAIRMAN NOBLE:  Are you sure?
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 1                  MR. HELM:  No.
  


 2                  CHAIRMAN NOBLE:  9:15 in the morning.
  


 3                  Go ahead, John, one more question.
  


 4   BY MR. HELM:
  


 5       Q.    You're analyzing this Verde Valley, where the
  


 6   river, is with crops growing on it, right?
  


 7       A.    Yes.
  


 8       Q.    And they're using up part of that water,
  


 9   right?
  


10       A.    Yes.
  


11       Q.    So aren't you shortchanging the river the
  


12   water that was used for those crops if you're out to
  


13   determine how much water would have been there if
  


14   nobody was growing crops?
  


15       A.    No, Mr. Helm, I don't believe that I did
  


16   that.
  


17       Q.    Well, and that's what I'm looking for you to
  


18   explain to me, how that -- you're saying that we've got
  


19   a diversion out here.  We put 4 -- the top one says we
  


20   divert 7, we put 4 back in.  That's after somebody used
  


21   up that 3 cfs, right?
  


22       A.    Mr. Helm, I'm not saying that -- I'm saying
  


23   that 7 is taken out, if you want to use 1864, and in my
  


24   conservative approach, 4 out of the 7 would not have
  


25   otherwise come back into the river and would have been
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 1   lost.
  


 2       Q.    That's only if somebody took it out.
  


 3                  CHAIRMAN NOBLE:  John, you keep asking
  


 4   questions.
  


 5                  MR. HELM:  I know it, but that's what
  


 6   I'm confused with.
  


 7                  MR. HOOD:  He's also not letting him
  


 8   answer the questions, which I have a problem with.
  


 9                  THE WITNESS:  I'm just struggling.  The
  


10   Verde --
  


11                  MR. HELM:  Think about it overnight.
  


12   What I'm looking --
  


13                  CHAIRMAN NOBLE:  Thank you.  Thank you.
  


14   BY MR. HELM:
  


15       Q.    What I'm looking at -- let me tell you what
  


16   I'm thinking about.  What I'm thinking is the 7 is what
  


17   was in the river, all right --
  


18       A.    No.
  


19       Q.    -- before man showed up and needed 3 of it to
  


20   grow corn.
  


21       A.    No, the 7 is not the flow in the river.  It's
  


22   how much was diverted in the ditch from the river.  It
  


23   says "Estimated Surface Water Diversions For
  


24   Irrigation."  So that column is not the flow in the
  


25   river.  It's the diversions.
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 1                  CHAIRMAN NOBLE:  Mr. Burtell, we will
  


 2   take the unusual step of beginning tomorrow morning's
  


 3   testimony with an answer, rather than a question.
  


 4                  MR. HELM:  Great idea.
  


 5                  THE WITNESS:  Okay.
  


 6                  MS. HERNBRODE:  At 9:15.
  


 7                  CHAIRMAN NOBLE:  9:15, if you can get up
  


 8   here.
  


 9                  (The proceedings adjourned at 5:06 p.m.)
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            1                 CHAIRMAN NOBLE:  I think we're ready to

            2  resume our hearing on the Verde River, Mr. Burtell,

            3  Mr. Slade, Jody.

            4                 George, will you call the roll?

            5                 DIRECTOR MEHNERT:  I will.

            6                 Commissioner Allen.

            7                 COMMISSIONER ALLEN:  Here.

            8                 DIRECTOR MEHNERT:  Commissioner Horton.

            9                 COMMISSIONER HORTON:  Here.

           10                 DIRECTOR MEHNERT:  Commissioner Henness.

           11                 COMMISSIONER HENNESS:  Present.

           12                 DIRECTOR MEHNERT:  Chairman Noble.

           13                 CHAIRMAN NOBLE:  I am here.

           14                 DIRECTOR MEHNERT:  Okay, all four

           15  Commissioners are here, and so is our attorney.

           16                 CHAIRMAN NOBLE:  Mr. Slade.

           17                 MR. SLADE:  Mr. Chairman, good morning.

           18  Good morning, Commissioners.

           19

           20                CONTINUED CROSS-EXAMINATION

           21  BY MR. SLADE:

           22      Q.    Good morning, Mr. Burtell.

           23      A.    Good morning, Mr. Slade.

           24      Q.    Again, Eddie Slade representing the State

           25  Land Department, here with, again, Cheryl Doyle with
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            1  the State Land Department.

            2            And I want to begin by talking about access.

            3  Mr. Henness had brought up a question when Jerry

            4  Van Gasse, if I'm pronouncing his name correct,

            5  testified in February, and Mr. Henness asked about

            6  access on wilderness lands.  Do you remember that

            7  conversation?

            8      A.    I do.

            9      Q.    Okay.  And so I want to turn to access on the

           10  Verde River.

           11            Is it your understanding that if a private

           12  landowner owns the lands alongside the river, that if

           13  the private landowner also owns to the middle of the

           14  river on the Verde, they would be able to put up a

           15  fence in that area?

           16      A.    I guess this hearing is to determine what the

           17  ownership is; but under your hypothetical, they own the

           18  land.

           19      Q.    That's right.

           20      A.    That they can put up a fence across the river

           21  if it's determined they have title to the middle of the

           22  river, yes, I believe that's the case.

           23      Q.    So they could prevent access from people

           24  coming down the river corridor if they put up a fence

           25  across the river?
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            1      A.    A fence perpendicular to the river, would

            2  that block -- I don't know if it would block access to

            3  the river.  It might locally block one's ability to go

            4  down the river.

            5      Q.    Okay.  Right.  And so it would block an

            6  Arizona citizen's ability to move down the Verde River

            7  if there was a fence across the river?

            8      A.    If they were in the river, and depending on,

            9  I guess, the size and extent of the fence, that is a

           10  possibility.

           11      Q.    And if the State Land Department owned the

           12  bed of the river, had title to the bed of the river and

           13  determined that navigability was a public interest --

           14      A.    I think this is a public trust doctrine.

           15      Q.    Public trust doctrine.

           16      A.    Okay.

           17      Q.    -- they could prevent people from putting

           18  fences across the river; is that correct?

           19      A.    If they were the owner/manager of the land, I

           20  suspect so.

           21      Q.    Okay.  You've mentioned the State of Utah

           22  case, U.S. v. State of Utah, 283 U.S. 64 (1931) case.

           23  And have you reviewed that case?

           24      A.    What I've reviewed is the Special Master's

           25  report that preceded the U.S. Supreme Court's decision,
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            1  and I've read the Special Master's report more closely,

            2  but I have also read the Supreme Court decision, of

            3  which they referenced the Special Master.

            4      Q.    And I'm going to give you a copy of the --

            5  unless you have a copy yourself.

            6      A.    It would take me a little digging, so --

            7      Q.    Sure, let me give you a copy.

            8      A.    -- this will save us all some time, I'm sure.

            9      Q.    And I'm on 283 U.S. pin site 87.

           10      A.    I'm sorry, Mr. Slade, when you say pin

           11  site -- oh, that's the little asterisk?

           12      Q.    Yes, there's one asterisk.

           13      A.    Oh, there it is.  Okay.  Sorry.  That seems

           14  like a lawyer notation.

           15            Yes, I found it here on this Page 6 of your

           16  Westlaw printout, yes.

           17      Q.    Okay.  And do you see the paragraph that

           18  begins with "The government" right below that?

           19      A.    Yes, Paragraph 12.

           20      Q.    So I'm going to read that.  Just let me know

           21  if I read it correctly.

           22      A.    Sure.

           23      Q.    "The government invites a comparison with the

           24  conditions found to exist on the Rio Grande River in

           25  New Mexico, and the Red River and the Arkansas River,
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            1  above the mouth of the Grand River, in Oklahoma, which

            2  were held to be nonnavigable, but the comparison does

            3  not aid the government's contention.  Each

            4  determination as to navigability must stand on its own

            5  facts.  In each of the cases to which the government

            6  refers, it was found that the use of the stream for

            7  purposes of transportation was exceptional, being

            8  practicable only in times of high water."

            9            Did I read that correctly?

           10      A.    Yes.

           11      Q.    Okay.  And is it your understanding, from

           12  what I just read, that each determination as to

           13  navigability must stand on its own facts related to

           14  that specific river?

           15      A.    Sure.  And I guess where I would only add

           16  something, Mr. Slade, is if those same facts are

           17  similar to the other rivers that have already been

           18  decided, then a comparison can be drawn.

           19      Q.    And if they are different, then a comparison

           20  may not be able to be drawn?

           21      A.    Sure.  At the end of the day, I concur,

           22  obviously as if anyone cares what I say, that what the

           23  Supreme Court is saying is that each river has to be

           24  looked at independently of other rivers, sure.

           25      Q.    Okay.  And you've read the Special Master's
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            1  report, correct?

            2      A.    In the Utah case.

            3      Q.    In the Utah case.

            4      A.    That's correct.

            5      Q.    And in that case he looked at USGS depths; is

            6  that correct?

            7      A.    USGS depths.

            8            I don't know --

            9      Q.    He came up with the average depths over the

           10  course of a year, as you testified to?

           11      A.    Yeah, I apologize, when I paused when you

           12  said USGS, I don't know if those are USGS gages or who

           13  was operating them, the Bureau or somebody.

           14      Q.    Okay.

           15      A.    But there were gages.  I don't think the word

           16  USGS shows up in that report, but --

           17      Q.    Sure.

           18      A.    But, yes, there was government data that was

           19  provided upon which he looked at, among other things,

           20  depths.

           21      Q.    Okay.  And among other things he looked at,

           22  he talked to or deposed boaters who had been on the

           23  river; is that correct?

           24      A.    Mr. Dimock testified, and I didn't read all

           25  of them, but I don't think it would be an
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            1  overestimation to say hundreds --

            2      Q.    Hundreds.

            3      A.    -- of boaters that were -- or people, I

            4  should say, some were boaters, some were not, that

            5  lived on or near the river that he felt were useful to

            6  talk to.

            7      Q.    For the Green, Grand, and San Juan?

            8      A.    Yes.

            9      Q.    Have you talked to any boaters that have been

           10  on the Verde?

           11      A.    Talked to any -- no.

           12      Q.    Not one?

           13      A.    I have -- I think what I've done is probably

           14  as relevant as to talking to any boater, is I tried to

           15  read Mr. Williams' book closely, an experienced boater

           16  who went from the top to the bottom, with the point of

           17  very carefully outlining what he was seeing.

           18            And I was certainly here to see Mr. Lynch's

           19  testimony and Mr. Fuller's testimony and Mr. Farmer's

           20  testimony, and all of them I would consider to be

           21  boaters that want to talk about their experience on the

           22  river.  So I think I've been exposed to certainly

           23  people that have boated the river.

           24      Q.    And just to be clear, when Mr. Lynch,

           25  Mr. Farmer, and Mr. Fuller testified, that was after
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            1  you've made your nonnavigability decision; is that

            2  correct?

            3      A.    That is correct.  However, I was able to read

            4  the record in this case prior to this latest round, and

            5  I believe Mr. Slingluff testified, and so I was

            6  familiar with what he was testifying.  I can't remember

            7  if Mr. Farmer testified in the earlier round.

            8            But there was certainly a lot of discussion

            9  in the earlier round, and I read the briefs that your

           10  client and others filed.  So I got a pretty good sense

           11  of what people/boaters were saying regarding the river

           12  prior to my submittal of my report.

           13      Q.    Pretty good sense, but you never talked to

           14  one boater on your own?

           15      A.    No.

           16      Q.    Okay.  And did you ever see a boater go down

           17  the river?

           18      A.    I have.  I've seen, you know, people in

           19  duckies floating down the river.

           20      Q.    Where is that, exactly?

           21      A.    Generally, in the Camp Verde area above

           22  Beasley Flats.

           23      Q.    Did they have any problems?

           24      A.    I didn't interview them.  As you pointed out,

           25  I haven't talked to a boater, so...
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            1      Q.    When you were watching them boat down the

            2  river, did they have any problems?

            3      A.    Have any problems.

            4            Not that I saw.

            5      Q.    Okay.  And you've never boated the river

            6  yourself?

            7      A.    As I think I testified, I have not.  The only

            8  river that I have been in a boatable contraption, if

            9  you will, was floating the Salt River in an inner tube

           10  downstream.  I believe I testified to that in one of

           11  the earlier cases.

           12      Q.    In Arizona?

           13      A.    In Arizona.

           14      Q.    Okay.  But you've boated a fair amount in

           15  other places?

           16      A.    I would not characterize it as a fair amount,

           17  certainly not in comparison to Mr. Fuller.

           18      Q.    Okay.  How many times have you boated the

           19  Green and the Grand?

           20      A.    If I were to count them up, probably, in

           21  total, on the order of maybe 15 trips.

           22      Q.    Okay.  And you've also boated the Arkansas;

           23  is that correct?

           24      A.    Yes.  When I lived in Colorado, a group of

           25  co-workers and I during the spring runoff did what a
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            1  lot of tourists do.  We went up into the mountains and

            2  took a guided whitewater trip on the Arkansas.

            3      Q.    Why haven't you boated the Verde?

            4      A.    I'm not an avid boater.

            5      Q.    But you took a trip, I think you said you

            6  loved, from what I heard in the Gila, you said you've

            7  done a lot of canoeing down Canyonlands National Park?

            8      A.    That's correct.  Sure.

            9      Q.    So it sounds like you like boating, to some

           10  degree?

           11      A.    I love the area, and in that area the river

           12  provides an access, a corridor, along the Green and the

           13  Colorado that really is one of the only ways to get

           14  into some of these areas.

           15            So, again, Mr. Slade, I'm not an experienced

           16  boater.  Anyone who's boated that stretch of -- I think

           17  still water was talked about yesterday.  Stillwater

           18  Canyon is one of the areas that you float through in

           19  Canyonlands.  It's a very gentle, easy float through.

           20  So that's the extent of my boating.

           21      Q.    So if you had boated the Verde, do you think

           22  you would have learned some things about the river when

           23  you did that?

           24      A.    I think one trip down the Verde by someone

           25  who's never done it would not be of much value.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3036


            1      Q.    How about 50 to 60 trips by someone who's

            2  done it?

            3      A.    I think that's why I value Mr. Williams' book

            4  so much, because I got the impression that he's that

            5  type of person.

            6      Q.    Okay.  Or Mr. Farmer, who testified before

            7  this Commission, who's boated at least 50 to 60 times

            8  down the Verde?

            9      A.    I think Mr. Farmer has a very particular view

           10  regarding the river.

           11      Q.    Yesterday you talked about what part of the

           12  Verde you've seen, and I'm trying to figure out exactly

           13  what segments you've seen.

           14            Have you seen on foot, in person, by the

           15  river, not on a mountaintop, not on an aerial, have you

           16  seen Segment 5 in person by the river?

           17      A.    Segment 5.  And is that my Segment 5, which

           18  used to be your Segment 5, or the new Segment 5 that

           19  you guys have?

           20      Q.    Let's go with your Segment 5.

           21      A.    Okay, which used to be your Segment 5.  Okay.

           22      Q.    That's right.

           23      A.    And as I recall, your Segment 5 used to begin

           24  below Horseshoe.

           25      Q.    Yes.
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            1      A.    And I'll look at my map for reference here.

            2            Yes, when I was with Dr. Pearthree, we spent

            3  time, and as I recall, when we did our field trip, we

            4  had to schedule it when the bald eagles weren't nesting

            5  in that lower portion.  So yes.  And it was -- oh, boy,

            6  it's been now some six or seven years ago since I took

            7  the trip, so my recollections are a bit hazy about

            8  exactly where we were.  But we certainly went in the

            9  area below Bartlett Dam and also between Bartlett and

           10  Horseshoe.

           11      Q.    And were you actually on the river?

           12      A.    As I think I indicated, yes.  The purpose of

           13  the trip was --

           14      Q.    Mr. Burtell, if I could cut you off.

           15      A.    Sure.

           16      Q.    I've got a lot of questions here.

           17      A.    Sure.

           18      Q.    And I think for the sake of the Commission's

           19  time, if I ask a yes or no question, if you could

           20  answer with a yes or no.  If you need a short

           21  explanation, I'm sure that would be fine.

           22      A.    Sure.

           23      Q.    But if you need a longer one, I think you

           24  could do that on redirect.

           25      A.    Okay.
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            1      Q.    So my question is were you actually by the

            2  river in Segment 5?

            3      A.    Yes.

            4      Q.    Okay.  Let's move to Segment 4.  Were you

            5  actually by the river in Segment 4?

            6      A.    Yes.

            7      Q.    What part?

            8      A.    Near the confluence of Fossil Creek and the

            9  river.

           10      Q.    And have you been to Segment 4 by the river?

           11  Excuse me, Segment 3.

           12      A.    Yes.

           13      Q.    What part?

           14      A.    The area just below the top of Segment 3 in

           15  the Beasley Flats area.

           16      Q.    Okay.  So you haven't seen from Beasley Flats

           17  down to Childs in person?

           18      A.    I've seen it on aerial photography, but not

           19  on the ground.

           20      Q.    So you've never seen the Verde Falls?

           21      A.    In person, no.

           22      Q.    And you've never seen any of the, I believe,

           23  three or four Class III rapids in that section?

           24      A.    I have seen pictures in Mr. Williams' report

           25  and many pictures that have been presented during these
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            1  proceedings.

            2      Q.    In person, you've never seen them?

            3      A.    No.

            4      Q.    Segment 2, have you seen Segment 2?

            5      A.    Yes.

            6      Q.    What part?

            7      A.    In the Clarkdale area.

            8      Q.    And that's where Freeport, your client, has

            9  an interest?

           10      A.    I don't know the extent of their interest,

           11  but certainly in that area is where they used to have a

           12  concentrator and a smelter.

           13      Q.    Does Freeport still have land next to the

           14  river?

           15      A.    I believe they do, but I don't know the

           16  details of it.

           17      Q.    Well, obviously you're here because they have

           18  an interest.

           19      A.    I'm here because they asked me to eval --

           20                 MR. HOOD:  Mr. Chairman, I don't think

           21  this is appropriate.  He's here because he's been

           22  retained by Freeport, and I don't think it's

           23  appropriate for Mr. Slade to be arguing with the

           24  witness about why he's here and why he ought to be

           25  testifying about the hydrology of the Verde River.
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            1                 MR. SLADE:  Mr. Chairman, a witness's

            2  interest is extremely appropriate for the Commission's

            3  understanding of what the witness is saying.

            4                 CHAIRMAN NOBLE:  Mr. Slade, we'll allow

            5  you just a little bit more latitude and then we'll cut

            6  you off.

            7  BY MR. SLADE:

            8      Q.    So your understanding is Freeport has land

            9  next to the river in the Clarkdale area?

           10      A.    I believe that they still own property in

           11  that area, but I don't know any details.

           12      Q.    Okay.  And Segment 1, what have you seen in

           13  Segment 1?

           14      A.    Segment 1, as I think I testified to

           15  yesterday, and I apologize if I'm being overly

           16  descriptive here, but I hiked down from Sullivan Dam

           17  down into the canyon and walked down I think a mile or

           18  two in that stretch.

           19      Q.    Have you seen the Perkinsville area?

           20      A.    When I was with the Arizona Geological Survey

           21  with Dr. Pearthree, my recollection is we were also in

           22  that area.

           23      Q.    And I believe I heard you yesterday; you said

           24  you've seen the Paulden gage, but from afar?

           25      A.    If I did, I misspoke.  It would have been the
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            1  Clarkdale gage --

            2      Q.    Okay.  So you --

            3      A.    -- from afar.

            4      Q.    -- haven't seen the Paulden gage?

            5      A.    In person, on the ground, no; only in photos.

            6      Q.    Are you aware that Supreme Court law

            7  specifically acknowledges that present-day and

            8  recreational use can be used as evidence to prove a

            9  river's navigability?

           10      A.    I would answer that by -- and I know you're

           11  not going to want me to read it, but my reference in my

           12  report to PPL Montana.

           13      Q.    Okay.  So you are aware; is that what I heard

           14  you say?

           15      A.    My awareness is as stated by PPL Montana and

           16  I state in my report.

           17      Q.    Can we turn to that in your report?

           18      A.    Sure.

           19      Q.    You let me know what page that is.

           20      A.    Okay.

           21            I believe this is Freeport 1, but maybe we're

           22  way past that.

           23      Q.    X009, Freeport 1.

           24      A.    Mr. Slade, it's Page 4 of my report,

           25  Paragraph 19.
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            1      Q.    And let's just read the paragraph.  I'll read

            2  it for you.

            3      A.    Okay.

            4      Q.    The court noted, quote, may be considered to

            5  the extent it informs the historical determination

            6  whether the river segment was susceptible of use for

            7  commercial navigation at the time of statehood.  For

            8  the susceptibility analysis, it must be determined

            9  whether trade and travel could have been conducted in

           10  the customary modes of trade and travel on water over

           11  the relevant river segment in its natural and ordinary

           12  condition...At a minimum, therefore, the parties

           13  seeking to use present-day evidence for title purposes

           14  must show...the watercraft are meaningfully similar to

           15  those in customary use for trade and travel at the time

           16  of statehood.  If modern watercraft permit navigability

           17  where the historical watercraft would not...then the

           18  evidence of present-day use has little or no bearing on

           19  navigability at statehood...Modern recreational fishing

           20  boats, including inflatable rafts and lightweight

           21  canoes or kayaks may be able to navigate waters much

           22  more shallow or with rockier beds than the boats

           23  customarily used for trade and travel at statehood.

           24            Did I read that correctly?

           25      A.    Yes.
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            1      Q.    And you have some ellipsis in there, so you

            2  omitted a few things.  We'll take a look at that later.

            3  But from what you've put in there, I've read that

            4  correctly?

            5      A.    Yes.

            6      Q.    And what research did you do to find out if

            7  the modern boats going down the river today are

            8  meaningfully similar to boats that existed at

            9  statehood?

           10      A.    The very boats that PPL Montana indicates in

           11  this paragraph is my understanding are the very boats

           12  that are being used on the Verde River now for

           13  recreational activities.  So that was the extent of my

           14  research.

           15      Q.    And who told you what boats were being used?

           16      A.    The record, as I mentioned -- I'm new to this

           17  case, as everybody knows.  The record was replete with

           18  information related to what boats were being used along

           19  the river back when this case was tried before.

           20      Q.    So if the record said a canoe was being used,

           21  did it say -- and it didn't say if it was a lightweight

           22  canoe, did you assume it was a lightweight canoe?

           23      A.    Again, the record did indicate what type of

           24  boats were being used.

           25      Q.    Where in the record?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3044


            1      A.    Well, Mr. Slade, I'm not sure I can remember

            2  now the thousands of pages that were written regarding

            3  this; but I remember because many of these same

            4  questions and arguments we're having now occurred

            5  before, and so the questions about the characteristics

            6  of the boats that were being used back then versus now,

            7  this isn't our first go-around on this.

            8            My understanding is, again, reading the

            9  testimony, including even Mr. Fuller's report, talks

           10  about the type of boats that are being used now.  I

           11  didn't feel like -- and I think I state in my report on

           12  Page 5, Paragraph 26, and I know you're not going to

           13  want me to read it, because you want me to be precise.

           14  So if you want to read it or look at it, that's fine.

           15      Q.    Go ahead and read it.

           16      A.    "Modern accounts of boating the Verde River

           17  are summarized by Fuller (2003, Pages 8-4 and 8-5) and

           18  further documented by ASLD in recent supplemental

           19  evidence."

           20            So there was also much evidence that you and

           21  Ms. Hernbrode have submitted that I think also talks

           22  about the various crafts that are being used.

           23            "The purpose of these trips was (and

           24  continues to be) recreational.  Most trips occur in the

           25  winter and spring and utilize canoes, kayaks and
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            1  inflatable rafts."

            2      Q.    We've heard a couple of people come before

            3  this Commission, in fact, all of the boaters that have

            4  come before this Commission have testified that, in

            5  fact, the river is boated the vast majority of the

            6  year.  Is that inconsistent with what you've said here,

            7  "most trips occur in the winter and spring"?

            8      A.    I think my words are correct in saying most.

            9  I'm not saying that there are not other times of the

           10  river when boating also occurs; but the majority of the

           11  boating, and I believe that statement -- I would have

           12  to cross-check it to what Mr. Fuller says.  Most folks

           13  are on the river, and I think Mr. Lynch even said it,

           14  during the springtime, when there's more water in the

           15  river.

           16            But, please, I'm not in any way suggesting

           17  that there's not other times of the river that people

           18  have been on -- or other times of the season, I should

           19  say, when people have been on the river.

           20      Q.    Do you know of a case that says if a river is

           21  only boated a certain time of year, that it's

           22  nonnavigable?

           23            And I don't mean to put you on the spot.

           24  You're not the legal expert here.  But did you read a

           25  case that gave you the opinion that a river is
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            1  nonnavigable if it's only boated during the winter and

            2  the spring?

            3      A.    Yeah.  You made me read that.  That's what I

            4  read from when you had me read the paragraph starting

            5  with 12.  It says, "In each of these cases which the

            6  government refers, it was found that the use of the

            7  stream for purposes of transportation was exceptional,

            8  being practicable only in times of temporary high

            9  water."

           10            So I think all of those cases, so...

           11      Q.    And what does temporary high water mean to

           12  you?

           13      A.    What does it mean to me or what did the

           14  Supreme Court mean?

           15      Q.    What does it mean to you?

           16      A.    What does it mean to me.

           17            Well, temporarily, it's almost a Mr. Helm

           18  question.  I almost want to break a dictionary out.

           19  What does temporary mean?  Well, it's not all the time.

           20  It's something less than all the time.  How much less

           21  than all the time, you would have to look at the case.

           22  I would have to look at each one of these cases to say

           23  temporary, to figure out what is being meant there by

           24  temporary.

           25      Q.    So if you have got in your report that the
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            1  trips are during the winter and the spring, and we've

            2  heard from all of the boating experts that, in fact,

            3  the river is boatable today in its nonnatural condition

            4  the vast majority of the year, is that temporary?

            5                 MR. HOOD:  I would appreciate it if

            6  Mr. Slade would not mischaracterize Mr. Burtell's

            7  testimony and what's already been read.  Most of the

            8  trips.  I think this is an improper attempt to

            9  mischaracterize what he said, and I would appreciate it

           10  if you would refer to exactly what he said or quote him

           11  correctly.

           12                 CHAIRMAN NOBLE:  Thank you, Mr. Hood.

           13                 Mr. Slade, please proceed.

           14  BY MR. SLADE:

           15      Q.    I'm happy to say that.

           16            You've said that most trips occur in the

           17  water and spring.  We've heard from all of the boaters

           18  that, in fact, the river is boatable in its nonnatural

           19  condition a vast majority of the year, and those are

           20  the words of Mr. Lynch, who runs a commercial

           21  operation.

           22            So is that temporary?

           23      A.    I guess I would argue with you there.  I

           24  would have to go back and look at Mr. Lynch's

           25  transcript to see whether he said that he's getting a


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3048


            1  lot of business all year around.

            2      Q.    Well, let's go do it.

            3      A.    I don't have his transcript.

            4      Q.    I do.

            5      A.    Okay.

            6      Q.    Okay.  I'm on Verde River transcript

            7  12-16-2014, and I'll give this to you.  Starting on 7,

            8  he's asked the question.

            9      A.    Okay.

           10      Q.    Do you want to go ahead and read the question

           11  and the answer?

           12      A.     "What time of year is most of the boating

           13            happening in your operation?"

           14                "ANSWER:  March through October, with the

           15            heaviest emphasis, say, May through

           16            September."

           17      Q.    Okay.  Now --

           18      A.    Can I continue?

           19      Q.    Well, let's pause there.

           20            You put "most trips occur in the winter and

           21  the spring."

           22            He just said most are between what months?

           23      A.    He says, "March through October, with the

           24  heaviest emphasis, say, May through September."

           25      Q.    Okay.  So that is not the winter and the
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            1  spring; is that correct?

            2      A.    If you go further on here, he explains why

            3  what happens past May, but you probably don't want me

            4  to read that.

            5      Q.    Feel free to do that on redirect.

            6                 CHAIRMAN NOBLE:  No, he'll do it now.

            7                 MR. SLADE:  That's fine too.

            8                 CHAIRMAN NOBLE:  Thank you.

            9                 THE WITNESS:  "Once we move into May,

           10            when all the irrigation and everybody is

           11            watering fields, livestock, and everything's

           12            growing, certain parts of that river

           13            corridor, especially those that are below the

           14            irrigation dams, can get pretty skinny.  Some

           15            of them actually completely dry up until you

           16            move downstream maybe another seven, 800

           17            yards, and then groundwater seeping

           18            underneath these dams start coming back in.

           19            But it gets pretty hard come May, June.  Once

           20            you get monsoon season starting, boom,

           21            everything starts flash flooding again,

           22            people aren't using as much water, and it

           23            goes back into better navigability."

           24                 Let me see.

           25                 "When you say flash flooding, how many
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            1            times a year is flooding an issue where you

            2            can't run a trip or you need to cancel a

            3            future trip? "

            4                 "Spring runoff, again, spring runoff, if

            5            we get a big winter, boom, you know, that

            6            first part of March can be pretty tricky.  So

            7            we'll always have a couple of days here and

            8            there where we might have to call trips or we

            9            have to go into bigger boats; we have to go

           10            into rafts and do these things.  Just depends

           11            on the conditions, what skill level

           12            everybody's got at that time."

           13                 CHAIRMAN NOBLE:  Please proceed,

           14  Mr. Slade.

           15  BY MR. SLADE:

           16      Q.    What Mr. Lynch testified to is different than

           17  what you've put in your report; is that correct?

           18      A.    Can you refer me again back to my page?

           19      Q.    Paragraph 26, Page 5.

           20      A.    I don't know if I would change what I have

           21  written.  I, again, say "most trips occur in the winter

           22  and spring and utilize canoes, kayaks and inflatable

           23  rafts."

           24            What I heard, what I recalled, and now what

           25  I'm reading in Mr. Lynch's testimony seems to support
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            1  this.

            2      Q.    Mr. Lynch runs a commercial operation, and I

            3  believe he testified that he has anywhere between five

            4  to 7,000 people a year in his commercial operation.

            5  Was that generally the number you heard?

            6      A.    I can't remember if it was that high or

            7  higher or less, but I'll take your word for it.

            8      Q.    Okay.  And he says that his heaviest emphasis

            9  is May through September; is that correct?

           10      A.    That's right.

           11      Q.    Would you agree that there's less water in

           12  the river when the irrigation is being used in the

           13  summer?

           14      A.    My flow reconstruction was an attempt to

           15  capture that or, I should say, correct for that

           16  decrease.

           17      Q.    So the answer is yes?

           18      A.    A big yes.

           19      Q.    Let's take a look at some historic accounts

           20  now, and you did a nice job of compiling a chart that

           21  we can use, so if we could pull up your Table 1 in

           22  X009.

           23            And, Debi, that is Slide 15.  So we are going

           24  to use the slide now.

           25            Okay, so this is a chart that you've compiled
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            1  which shows, from your understanding, the historic

            2  boating accounts on the Verde River; is that correct?

            3      A.    No.  It's correct as of the time I wrote the

            4  report.

            5      Q.    Okay.

            6      A.    Since that time I believe your client or you

            7  and Ms. Hernbrode have submitted I think two or three

            8  other articles related to boating, at least two.

            9      Q.    And I didn't mean to catch you on that.  This

           10  is, from your understanding when you wrote it, the

           11  complete record, and a couple things have been

           12  submitted since you wrote that; that's what you just

           13  told me?

           14      A.    A complete record that I was able to find and

           15  other people had found.

           16      Q.    Okay.  And let's take a look at the first

           17  account.  It's an account in 1868.  And we'll try to

           18  move relatively quickly through these.  I know we've

           19  gone through a lot of these before.  It's a raft

           20  account; is that correct?

           21      A.    Yes.

           22      Q.    And the first raft capsized?

           23      A.    Yes.

           24      Q.    So not an entirely successful account?  In

           25  fact, it doesn't look successful at all; is that
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            1  correct?

            2      A.    I think it speaks for itself.

            3      Q.    Okay.  And it's a raft account.  So I think,

            4  I believe you testified to this either on the Gila or

            5  the Verde.  You don't count rafts as boating accounts;

            6  is that correct?

            7      A.    That's not -- I've never said rafts aren't

            8  boating accounts.

            9      Q.    Okay.  Do you think a raft should be an

           10  indication of the navigability of a river?

           11      A.    I don't think you can look at any individual

           12  craft by itself as an indication of navigability.

           13      Q.    Okay.  If you're just moving across the river

           14  in a raft, are you going downriver?

           15      A.    Again, Mr. Slade, I just want to understand

           16  so I don't waste your time and the Commission's.  Are

           17  you asking me whether or not a ferry is an indication

           18  of navigability, use of a ferry?

           19      Q.    Yes.

           20      A.    My understanding, and I have testified to the

           21  effect, that I don't believe that ferries are an

           22  indication, when you are crossing a river, as evidence

           23  of navigability.

           24      Q.    Okay.  So we won't count this account.

           25            Let's move on to 1878, and we've got another
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            1  ferry account; is that right?

            2      A.    That's what it says.

            3      Q.    Okay.  We won't count that account.

            4            Let's go on to 1883.  We have got a canvas

            5  skiff, and they made it from Fort McDowell to Phoenix;

            6  is that right?

            7      A.    That's what it says.

            8      Q.    And do we know what the skiff looks like?

            9      A.    As indicated in my table, we don't even know

           10  its length.

           11      Q.    We know that they didn't write canoe; is that

           12  correct?

           13      A.    This was quoted by Mr. Fuller from a

           14  newspaper article.  I wasn't able to see that article

           15  myself.  Maybe you folks have.  I couldn't find it

           16  online with my resources.  So I am taking Mr. Fuller

           17  and his team at his word that that's what was in the

           18  Arizona Gazette.

           19            I bore the Commission's time with this; that

           20  I attempted to independently read, when I could, such

           21  accounts, but if I couldn't find it myself, with the

           22  time constraints I was under, I presented what somebody

           23  else said.  In this case you'll see there's a few

           24  references to Mr. Fuller's report.

           25      Q.    Okay.  So to save a little time from pulling
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            1  it up, can we assume that they said canvas skiff and

            2  not canoe?

            3      A.    I will trust Mr. Fuller, again, that that's

            4  what the article said.

            5      Q.    And did they have any problems going from

            6  Fort McDowell to Phoenix?

            7      A.    I don't -- not having read the article, I --

            8  and I'm trying to -- I think Mr. Fuller had the quote

            9  in his report.  I don't recall that there was any

           10  discussion of problems.

           11      Q.    Okay.  And you note that it's the high flow

           12  season, February; is that correct?

           13      A.    That's what it says.

           14      Q.    Okay.  And as we looked at yesterday,

           15  February can be quite variable, as the hydrographs

           16  noted; is that correct?

           17      A.    Some years February has a lot of water, some

           18  years less.  On average or on median, it's a high flow

           19  month.

           20      Q.    Okay.  So if you average the big rain on top

           21  of snow events, where you get 5,000 cfs, with the

           22  baseflow of, I think what we looked at yesterday, we've

           23  said was 200, 300, then you get a pretty high average

           24  for that month; is that correct?

           25      A.    What I would say is the median is also high.
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            1  So 50 percent of the time the flows are quite high in

            2  that month.

            3      Q.    So there might be a little -- there's more

            4  water, potentially, in the river in February?

            5      A.    Yes.

            6      Q.    Okay.  Do you think these boaters would be

            7  boating in a flood?

            8      A.    I don't want to put myself in the mind -- as

            9  Mr. Dimock I think very eloquently put, boaters do some

           10  crazy things.  So I really can't surmise what these

           11  guys might have been doing.

           12      Q.    Then we've got the 1887 collapsible U.S. Army

           13  account, and you've characterized that as a ferry; is

           14  that correct?

           15      A.    I have.

           16      Q.    Okay.  And there's been some discussion about

           17  that account.  I believe we've seen a picture of a boat

           18  and the two soldiers in the boat.  In fact, let's pull

           19  up that picture.

           20      A.    Sure.

           21      Q.    That is Fuller PowerPoint Page 104.  So let's

           22  do X011, Part 69.

           23            And is that the same account, the photo of

           24  the soldiers, is that the same account as the one

           25  you've listed here in 1887, or is that a different
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            1  account?

            2      A.    That's the same account.

            3      Q.    So you believe that the boat used by the

            4  soldiers in the picture was being used as a ferry?

            5      A.    It wasn't me who said that.  It was Munson

            6  and/or Mr. Fuller.  I wouldn't have known what the heck

            7  they were doing in that boat.

            8            And I apologize.  Maybe I can bring it

            9  tomorrow, if I can dig it out, but Munson, it's listed

           10  in my references.

           11            But I wouldn't have known that they were

           12  taking couriers across the river during periods of high

           13  flood.  So I would have either gotten that from

           14  Mr. Fuller's report or from Mr. Munson, 19 -- I can't

           15  quite see what that is. -- 81.  Oh, it's right in front

           16  of me.  1981.  I think Munson is an Arizona Highways

           17  article, which had a picture of the boat, referencing

           18  that he got it from the Library of Congress.  And my

           19  understanding is, again, if it wasn't Mr. Fuller who

           20  said it was being used for couriers, to take couriers

           21  across, it was Mr. Munson.

           22      Q.    Okay.  Could there, in fact, have been two

           23  accounts; one which you've listed in 1887 said the boat

           24  was used as a ferry, and then Mr. Munson's account that

           25  was 1885, which showed the picture of the boat?  And


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3058


            1  here we are, 1885, picture of the boat.

            2      A.    When you look at the Munson article,

            3  Mr. Slade, it's the identical picture.  And I can't

            4  remember now if Munson references the Fort Verde

            5  Historic Park as where he got it or whether he talks

            6  about the Library of Congress.  So I really can't add

            7  anything more than the two references I've provided.

            8      Q.    So you're not sure if there were actually two

            9  accounts, one in '85, one in '87?  Because this photo

           10  says '85.

           11      A.    And I don't know if I would characterize that

           12  as an account.  It just says it's a photograph circa

           13  1885.  You said there's two accounts.

           14      Q.    Sure.

           15      A.    I think there's just one photo.

           16      Q.    Okay.  Would you count a photo of people in a

           17  boat with a specified date that says "Fort Verde

           18  soldiers in a boat" as an account of people in a boat?

           19      A.    I think circa means about, so if you think

           20  that's a tight date, then I'll leave that to you then.

           21      Q.    Okay.  And were you here for the testimony of

           22  Mr. Fuller when he said that is not the Camp Verde

           23  area, and, in fact, that's about 10 miles downstream by

           24  Beasley Flat?

           25      A.    You know, I actually thought that was
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            1  Mr. Hjalmarson that said that, but I will give

            2  Mr. Fuller credit if he said that.

            3      Q.    Could have been both.

            4      A.    It would have been nice if whoever said it

            5  could have taken a picture now, you know, and GPSed it.

            6  So I guess we'll have to just go on their opinion.

            7            Looking as a geologist, looking at those

            8  rocks, you should be able to match it if you can get on

            9  the river.  I've never seen anyone actually take a

           10  current photograph, GPS it, and say, "Hey, look," next

           11  to each other.

           12      Q.    And you didn't do that?

           13      A.    And neither did anyone else, as far as I

           14  know.

           15      Q.    But Mr. Fuller's boated this stretch multiple

           16  times, and he testified that he thought that was

           17  10 miles downstream, closer to Beasley Flats?

           18      A.    Again, I guess we all have to take his word

           19  for what he said.

           20      Q.    So if it's 10 miles downstream from Camp

           21  Verde and it's a boat and we know this stretch is

           22  navigable today in nonnatural conditions, do you think

           23  it's possible that they boated from Camp Verde down to

           24  Beasley Flats?

           25      A.    Is it possible?  Under the right flow
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            1  conditions, I suppose it would be possible.

            2            Did it happen?  I don't know.

            3      Q.    So we might count this as a boating account

            4  and not a ferry account; that's possible?

            5      A.    I think the State Land Department would

            6  probably want to count this as a boating, and I will

            7  leave it to the Commission to decide there's enough

            8  evidence to put it into one box or the other.

            9      Q.    Let's go back to Table 1, please, of X009,

           10  which is Slide 15.

           11            And this is the 1988 -- excuse me, 1888

           12  account of a hunting trip from Fort McDowell to

           13  Phoenix; is that correct?

           14      A.    Yes.

           15      Q.    And you characterize this as a hunting

           16  expedition; is that correct?

           17      A.    When I looked at how Mr. Fuller described it,

           18  I believe this is the account where one of the two

           19  passengers was shot and killed accidentally.

           20      Q.    That's right.  That's my understanding as

           21  well.

           22      A.    And so I think it was an accidental discharge

           23  of his weapon.  Obviously they're not out there

           24  battling each other.  So I believe they were on a

           25  hunting trip and --
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            1      Q.    Sure.  And do you know where that accidental

            2  discharge happened?

            3      A.    Somewhere between Fort McDowell and Phoenix.

            4  That's all I know.

            5      Q.    Okay.  If I told you it happened at Mesa Dam,

            6  would you would you agree with that?

            7      A.    If you're going to ask me that, I guess I

            8  would want to see the Phoenix Herald article that says

            9  that, but...

           10      Q.    And if it happened at Mesa Dam and they had

           11  made it to Mesa Dam, would they have traveled on the

           12  Verde from Fort McDowell down to Mesa Dam successfully?

           13      A.    Do you know where Mesa Dam is?  I don't.

           14      Q.    My understanding of Mesa Dam would be on the

           15  Salt.

           16      A.    Okay.  I don't know that.  But do you know

           17  that for a fact?

           18      Q.    Do you know that for a fact?

           19      A.    I'm asking you, because I just said I don't

           20  know where it is, Mr. Slade.

           21      Q.    I don't.  So maybe we'll hear from Mr. Fuller

           22  later about where that is.

           23      A.    Okay.

           24      Q.    If it is on the Salt and they had traveled

           25  Fort McDowell down to the Salt without any problems and
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            1  then the gun goes off as they're getting out of the

            2  boat, completely unrelated to boating, would you

            3  characterize this as a successful boating account?

            4      A.    Again, I mean no disrespect, Mr. Slade, but

            5  when you say successful, what do you mean?

            6            Because I've heard throughout these

            7  proceedings counsel ask us experts what successful

            8  means.

            9      Q.    Did they make it?

           10      A.    And so for me to try to answer whether it

           11  meets your definition of successful, I hate to turn the

           12  tables on counsel, but can you describe to me, when you

           13  say successful, what exactly are you asking me?

           14      Q.    Did they make it down the stretch on the

           15  Verde with their goods and their boat and their persons

           16  intact?

           17      A.    Yes.

           18      Q.    Let's turn to the -- before we turn to this,

           19  I want to ask you something about generally a

           20  hypothetical.

           21            If you have a newspaper article that tells

           22  you there was an unsuccessful boating account and

           23  before that the boatmen had tried four other times and

           24  were unsuccessful, how many unsuccessful boating

           25  accounts is that?
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            1      A.    Five unsuccessful boating accounts.

            2      Q.    Let's turn to the Day brothers, and that was

            3  their trip in 1891, beginning in September, and that

            4  was on the Verde.  You've characterized that as

            5  Segment 2 through 5.  And is September a high flow

            6  month?

            7      A.    No.

            8      Q.    It's not --

            9      A.    Not typically.  Excuse me.  Kind of the tail

           10  end of the monsoon, but it's certainly on median,

           11  median flow, not a killer month.

           12      Q.    And we've seen the article, so I don't think

           13  we need to pull it up, but we will if we have to.  They

           14  indicated it was their fifth trip down the river; is

           15  that correct?

           16      A.    Based on the account of one or both of the

           17  Day brothers, that's what it says.

           18      Q.    Okay.  And so the trip that they were talking

           19  about they had, it was a successful trip; is that

           20  correct?

           21      A.    Again, based on your definition of a

           22  successful trip, if the trip, in fact, occurred as they

           23  said it did, if we can trust that, yes.

           24      Q.    And it was their fifth, so they had had four

           25  previous successful trips; persons, goods, boat?
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            1      A.    Unfortunately, we have no evidence that they

            2  completed the four prior trips.  All we have, all any

            3  of us have that everyone has seen is one article that

            4  says that it was their fifth trip.  Following the words

            5  of Mr. Dimock, whether or not those other trips

            6  actually occurred, we don't know.

            7            I, as I'm sure your staff did, we all looked,

            8  didn't we?  And we all tried to see if there was other

            9  articles.  And I didn't find any; and I'm sure if you

           10  and your team had, we would be all looking at those

           11  other articles.

           12      Q.    So you might want to know something about the

           13  veracity of the person who was taking that trip; that

           14  would be helpful; is that correct?

           15      A.    Well, can you -- when you say veracity of the

           16  person, with regard to what?

           17      Q.    If you understood whether the person was a

           18  Mr. White, as Mr. Dimock mentioned yesterday, the

           19  controversial Mr. White --

           20      A.    Yes.

           21      Q.    -- you don't know how he ended up there, or

           22  if it was a man of stature, would that change your

           23  opinion on the account and its veracity?

           24      A.    I guess I would have to see why or how a

           25  person is being characterized as of stature.
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            1      Q.    Are you aware that Mr. J.K. Day ended up

            2  being a commissioner for the Arizona Game & Fish?

            3      A.    I am.

            4      Q.    Does that present him as a man of more

            5  veracity than, say, Mr. White?

            6      A.    It may, or it may not.

            7      Q.    If we go back to the chart, so we're back on

            8  Slide 15, and this is, again, Table 1 of X009.

            9            And the next account we have is an 1891 raft

           10  of railroad ties; is that correct?

           11      A.    That's correct.

           12      Q.    And rafts are usually used as sort of a

           13  ferry; is that correct?

           14      A.    In this situation the raft was being used to

           15  cross the river to repair a telegraph line.

           16      Q.    Okay.  So that's a ferry-type activity; would

           17  you agree with that?

           18      A.    I would agree with that.

           19      Q.    Okay, so we won't count this.

           20            So let's turn to the next account, 1899, and

           21  this is the month of June, and that's a low flow month;

           22  is that correct?

           23      A.    Yes.

           24      Q.    And you've characterized it as there's dam

           25  building, of an unknown boat being used, and it's near
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            1  Perkinsville; is that correct?

            2      A.    And, again, I didn't characterize it that

            3  way, Mr. Slade.  That's based -- and this is another

            4  case where I have to rely completely on Mr. Fuller's

            5  report, and my comments are it's based on an undated

            6  article by Don Willard.

            7            So I haven't had a chance to see that.  So I

            8  just wanted to -- again, when I put notes like that

            9  into this table, Mr. Slade, it's to let the Commission

           10  know that if they're particularly interested in where

           11  something's coming from, they might want to -- but

           12  what's in here is based on what Mr. Fuller recounted

           13  regarding an article I never saw.

           14      Q.    Sure.  And Mr. Fuller's report in 2003 was

           15  actually a culmination of a lot of work by

           16  subcontractors; is that your understanding?

           17      A.    It is.

           18      Q.    Okay.  And one of those subcontractors was

           19  SWCA Environmental Consulting, and they did the

           20  historical research; is that your understanding?

           21      A.    I believe they authored one of the chapters

           22  on history.  So I'll take your word for it.

           23      Q.    Is that a pretty reputable environmental

           24  consulting group?

           25      A.    They are.
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            1      Q.    If we look at the next account in 1903, it's

            2  a steel boat account that you've listed, and it's a

            3  hunting purpose, and you've mentioned it as early 1903.

            4  What did you mean by early?

            5      A.    Yeah, and I'm trying to remember now.  There

            6  was something about that, and I would have to pull up

            7  Mr. Fuller's article or, excuse me, his citation in his

            8  report that led me to believe that it was during -- and

            9  I say possibly taken during the high flow season.

           10  There must have been something in that account that

           11  gave me that clue.

           12            I tried to be very fair here and not, you

           13  know, overinterpret what was going on here.  So I would

           14  have to pull that up.

           15      Q.    Okay.

           16      A.    And I didn't know the month, so all I could

           17  say was early, so...

           18      Q.    If I told you it was December, would you

           19  disagree with that, or would you like to see the

           20  article?

           21      A.    The article would help, yeah.

           22      Q.    Okay.  Let's pull up the article.

           23      A.    Sure, that might help; or if you have

           24  Mr. Fuller's report handy, Mr. Slade, Page 321, because

           25  that's what I relied on, so...
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            1      Q.    We'll pull up the direct article, and that

            2  way we have no misinterpretation.  X017, 97, Page 29.

            3  And we're going to look at a few pages to discern the

            4  month.  So let's actually go to Page 24 in that.

            5            And while it's coming up --

            6      A.    Sure.

            7      Q.    -- this was the curious situation of a horse

            8  that pulls the boat up on a buggy or some type of wagon

            9  trailer with it, and then they get in the boat, they

           10  come down, the horse is trained to go back down.  Is

           11  that your understanding?

           12      A.    That's what I indicated in my comments, yes,

           13  again, based on Mr. Fuller's description.  I never saw

           14  the Palmer article, so...

           15      Q.    So this is the Palmer article, and --

           16      A.    And I think we need Page 29.

           17      Q.    29 doesn't actually say the date, so that's

           18  why we have some problems figuring out the date.

           19      A.    And yet that's, I believe, how Mr. Fuller

           20  referenced it, was Palmer.

           21      Q.    That's where the actual account is of

           22  boating.

           23            So let's first go to 29.  Let's do that.  And

           24  as we're going to 29 -- well, we missed it.  We'll come

           25  back.
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            1            So it's the top paragraph, and I'll read it

            2  out loud.  "Sunday morning Joe and I borrowed a steel

            3  boat from Dave Wingfield whose father Henry ran the

            4  general store.  This boat was slung on the axle of two

            5  wheels.  The horse that pulled it was accustomed to go

            6  up the river some five miles and, when turned loose,

            7  would take the wheels back to the corral by himself.

            8  We also borrowed a couple of shotguns and bought some

            9  shells.  We launched the boat and had some 16 miles of

           10  river to float down.  Between us, we got about a dozen

           11  ducks and had a swell time."

           12            So we can't tell from that what the date is;

           13  is that correct?

           14      A.    Based on the page that Mr. Fuller cited for

           15  Palmer, you can't.  And I imagine that it must be in

           16  the in preceding pages; or, again, I can pull out

           17  Mr. Fuller -- I'll say again for the record, Mr. Slade,

           18  my indication that it was during the early part of the

           19  year was based on what Mr. Fuller said, not based on

           20  Palmer, because I didn't have Palmer.

           21      Q.    Okay.  So if Mr. Fuller misspoke, then your

           22  indication would also be wrong.

           23      A.    I was relying on Mr. Fuller, so that would be

           24  correct, sure.

           25      Q.    Gotcha.
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            1      A.    Sure.

            2      Q.    And what we can tell from this description is

            3  that they borrowed a steel boat that was hanging around

            4  in the general store; is that right?

            5      A.    Yes.

            6      Q.    So they didn't ship one in special for this

            7  trip?

            8      A.    Unlike the Jerome fellas, this boat was at

            9  the general store, sure.

           10      Q.    Do you know where that general store is?  Was

           11  it in the Camp Verde area?

           12      A.    Again, I have not seen this article before or

           13  this document, so I suspect maybe in the pages

           14  preceding it tells you where the general store was; but

           15  I don't know.

           16      Q.    Okay.

           17      A.    So...

           18      Q.    And --

           19      A.    Do you know?

           20      Q.    We'll see if the article says it.

           21                 CHAIRMAN NOBLE:  Mr. Burtell, you're not

           22  asking the questions.

           23                 THE WITNESS:  Okay.

           24  BY MR. SLADE:

           25      Q.    We can also tell from this that the horse was
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            1  accustomed, as it says, to doing this?

            2      A.    Yes.

            3      Q.    And I don't know much about horses.  Do you

            4  know anything about horses?

            5      A.    No.

            6      Q.    Okay.  Do you know if you can train a horse

            7  on one occasion to go up and down?

            8      A.    As I just said, I don't know much about

            9  horses, so I'm not going to say anything about how much

           10  it takes to train a horse.  I'm just not --

           11      Q.    Sure.

           12      A.    I don't have any experience with horses,

           13  so...

           14      Q.    And I understand that.  So we don't know how

           15  many trips this horse has made bringing a boat up and

           16  going back down.  It could be 2, it could be 20, it

           17  could be a lot of different things; we don't know?

           18      A.    I certainly don't know.

           19      Q.    And let's go now to Page 24.

           20            And on 24 we've got, in the second paragraph,

           21  that the weather in December is quite cool in the

           22  daytime and freezing at night.  The body was quite

           23  bloated.  I guess I better give that a little context.

           24  The beginning of the sentence, of the paragraph, is

           25  that at the cabin the dead man was lying in front of
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            1  the door.  So they're talking about an account.  They

            2  mention it's December.  And if you took my word for it

            3  that between this page and the rest of the pages, until

            4  we get to Page 29, which is the boating account,

            5  they're talking about that same time frame of December;

            6  would you take my word for that?

            7      A.    I wouldn't take your word for it, no.

            8      Q.    Okay.  So we see December here, and we'll go

            9  on December as the date, unless we hear otherwise.

           10      A.    I just said that I'm not going to take your

           11  word for it without looking at the pages between here

           12  and 29, to know how much time may have elapsed.

           13      Q.    Sure.

           14      A.    So I -- if you want to say it's December, the

           15  State Land Department's position, I'll let the

           16  Commission consider the data that we all are, so...

           17      Q.    Let's go back to your chart.

           18      A.    Okay.

           19      Q.    Slide 15.

           20            And we come to the 1905 two iron boat

           21  accounts, and this is a trip that had an issue; is that

           22  correct?

           23      A.    An issue.  I don't know what you mean by

           24  that, Mr. Slade.

           25      Q.    Actually, let me back up.
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            1            You listed what you knew about the trip at

            2  the time.  Is it your understanding that the State Land

            3  Department has since submitted a couple of extra

            4  articles about this trip?

            5      A.    Two, I believe.

            6      Q.    And is it your understanding that the trip

            7  had an issue, and what I meant by that was they got to

            8  a place, potentially below Beasley Flats, where they

            9  stopped and they turned around and they went home?

           10      A.    As I understand, yes, some, but there was

           11  some question about whether all of them turned around.

           12  But the more recent articles that you and your team

           13  submitted, I do recall that there was some point

           14  downstream where at least some of them decided to stop.

           15  But as I recall, that's all we know.

           16      Q.    Okay.  And so in terms of a successful

           17  account, as I've defined it, people, persons, and

           18  boat --

           19                 MR. SLADE:  Question, Mr. Chairman?

           20                 MR. BREEDLOVE:  Keep going.

           21  BY MR. SLADE:

           22      Q.    In terms of a successful account, people,

           23  persons -- or people, equipment, and boat making it all

           24  the way down, this would not be a successful account;

           25  is that correct?
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            1      A.    Well, first, I don't know if they had any

            2  equipment on their trip, being a recreational trip; but

            3  I would say that it was not -- their intent was to go,

            4  I believe, down to Phoenix.  So if that was the purpose

            5  of their trip, it was not successful in terms of their

            6  destination.

            7      Q.    Okay.  And they said they started in Jerome

            8  or they were coming from Jerome; is that correct?

            9      A.    They were coming from what's referred to as

           10  Van Deren's Crossing, and I don't know where that is.

           11      Q.    If you're coming from Jerome or Van Deren's

           12  Crossing, where would you go to put in a boat?

           13      A.    As you know, if you look at a map, Jerome is,

           14  I don't know, some 10 miles or so off the river.  So I

           15  don't know.  I guess one would have to look back at the

           16  old maps of roads.  If these were Jerome businessmen,

           17  as the article suggests, they would have come down

           18  someplace to launch their boat.  And it says

           19  Van Deren's Crossing, so if we could figure out where

           20  that is, we would know precisely.

           21      Q.    Is Jerome closer to Camp Verde or the

           22  Clarkdale/Cottonwood area upstream?

           23      A.    The latter.

           24      Q.    So if we assume that they started at a point

           25  that is closest to them, which would be the
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            1  Clarkdale/Cottonwood area, then they may have made it

            2  from Clarkdale/Cottonwood through what we call

            3  Segment 2, then come to an area below Beasley Flats,

            4  and at that point they turned away or gave up, is that

            5  a probable or possible thing to assume?

            6      A.    If you assume that they started near the

            7  Jerome area, under that assumption, that hypothetical,

            8  then that would be true.

            9            Again, we don't know where they started,

           10  other than wherever Van Deren's Crossing is, so...

           11      Q.    We wish we had that information.

           12      A.    Yes.

           13      Q.    And what time of year was this trip?

           14      A.    May.

           15      Q.    Is the irrigation on in May?

           16      A.    Yes, yes.

           17      Q.    And is May generally a low water month, even

           18  if there were not irrigation?

           19      A.    Typically, a median flow for May is going to

           20  be a lot less than February or March.

           21      Q.    Okay.  And they were using two iron boats;

           22  that's what you've quoted here; is that correct?

           23      A.    As indicated in the newspaper articles.

           24      Q.    So we've got possible recreational men using

           25  two iron boats in a low flow month at a time when
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            1  irrigation was probably on and the river was not in its

            2  natural condition.

            3            If you just knew that information, before you

            4  figured out if they were successful or not, do you

            5  think they would be successful?

            6      A.    I apologize, Mr. Slade.  You said a lot

            7  there.  Can you describe that again?

            8      Q.    Sure.

            9      A.    I'll concentrate more closely on what you're

           10  saying.

           11      Q.    Let me just simplify it.

           12      A.    Okay.

           13      Q.    They're going in May at a low flow, low water

           14  time of year with iron boats.  Do you think that's a

           15  good idea?

           16      A.    I don't think it's my place to question why

           17  somebody would want to take a steel boat in May down

           18  the Verde River.

           19      Q.    Of all the times to go down the Verde River

           20  over the course of a year with iron boats, is May, when

           21  the irrigation is on, in a low water month, a good or

           22  bad time to do that?

           23      A.    I certainly wouldn't consider it an optimal

           24  time.

           25      Q.    And let's look at the last account we've got.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3077


            1      A.    Okay.

            2                 CHAIRMAN NOBLE:  Right on time.

            3  BY MR. SLADE:

            4      Q.    It's a 1931 account, and which is after the

            5  time of statehood, and we've got a flat-bottom boat

            6  going from Clarkdale to Fort McDowell; is that correct?

            7      A.    That's what it says, yes.

            8      Q.    And you've got January and February as the

            9  month; is that right?

           10      A.    I do.

           11      Q.    Do we know if it was successful by my

           12  definition; people, equipment, boat?

           13      A.    In this case, Mr. Slade, and, again, this was

           14  another article where I wasn't able to find the Verde

           15  Copper News online, and so I relied on Mr. Fuller's

           16  report.  I'm trying to remember whether the article

           17  said that they successfully reached their destination.

           18  One thing that did strike me as a bit odd is that they

           19  said they were trapping beavers and otters, and I don't

           20  believe in 1931 there were any beavers still on the

           21  Verde.  So I pointed that out.

           22            But beyond that, what I have here is an

           23  attempt to summarize what Mr. Fuller said about that

           24  article, so...

           25      Q.    And we could pull up the article, but you
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            1  haven't submitted any evidence that it was an

            2  unsuccessful trip?

            3      A.    Based on your definition of successful, no.

            4      Q.    Okay.  So as we look across your historic

            5  boating accounts, let's count the total number of

            6  boating accounts, and let's exclude ferry and raft that

            7  were used as ferry.

            8      A.    Okay.

            9      Q.    And so I'll have you do that, actually.

           10      A.    Okay.

           11      Q.    If you want to count the total boating

           12  accounts, excluding rafts and ferries.

           13      A.    Excluding rafts and ferries.

           14      Q.    And let's count the John Day trip as five.

           15      A.    Okay, if you want to do that.  I wouldn't

           16  necessarily do that, but you're the one calling the

           17  shots, so...

           18            One, two, three, four, five, six.  So six,

           19  and then you add another four if you want to count the

           20  other four Day brothers.  So that would get you ten.

           21  And, again, if that sounds wrong, I'll count again,

           22  but...

           23      Q.    Sure.  And if we count the soldiers account

           24  as not a ferry account and, in fact, a boating account,

           25  how many does that get you?
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            1      A.    If you make that assumption, that would get

            2  you 11.

            3      Q.    Okay.  And now let's count how many were

            4  unsuccessful, according to my definition.

            5      A.    And I can't remember now, Mr. Slade.  Did we

            6  say that the Jerome businessmen, in your mind, that was

            7  a successful trip, even though they were trying to get

            8  to Phoenix?

            9      Q.    Unsuccessful.

           10      A.    Oh, then I would drop my 10 to 9 and my 14 to

           11  13.

           12      Q.    Well, we're first starting with all of the

           13  boating accounts, and then we're going to count which

           14  ones were successful.

           15                 CHAIRMAN NOBLE:  Okay.  My understanding

           16  is we are now at 11 boating accounts, and we're going

           17  to subtract from that the number of unsuccessful

           18  boating accounts?

           19                 MR. SLADE:  That's right.

           20                 CHAIRMAN NOBLE:  Is that what you're

           21  asking?

           22                 MR. SLADE:  That's what I'm asking.

           23                 THE WITNESS:  Oh, okay.  I'm sorry.

           24  BY MR. SLADE:

           25      Q.    And I apologize if I wasn't clear.
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            1      A.    No.  We're all just trying to get through

            2  this.  So, okay.

            3      Q.    So we talked about the iron boat account as

            4  not being successful; is that correct?

            5      A.    That would be my -- I would call it

            6  unsuccessful.  So now we're from 11 down to 10.

            7      Q.    Okay.  Are there any other unsuccessful

            8  accounts?

            9      A.    Based on your definition of a successful

           10  boating account, that's correct.

           11      Q.    Okay.

           12      A.    We're on the same page.

           13      Q.    So 10 of 11 were successful, based on my

           14  definition of a successful boating account?

           15      A.    Yes.

           16                 MR. SLADE:  Mr. Chairman, this might be

           17  a good time for a break.

           18                 CHAIRMAN NOBLE:  Thank you, Mr. Slade,

           19  we appreciate that.

           20                 We'll be in break for 15 minutes.  That

           21  means about 11:00.  No.  20 minutes to 11:00 is when

           22  we'll reconvene.

           23                 (A recess was taken from 10:23 a.m. to

           24  10:42 a.m.)

           25                 CHAIRMAN NOBLE:  Mr. Slade, please
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            1  proceed.

            2                 MR. SLADE:  Okay, back on the record

            3  here.  Eddie Slade for the Arizona State Land

            4  Department.

            5  BY MR. SLADE:

            6      Q.    Mr. Burtell, do you have an opinion on when

            7  the first white settlers came to the Verde Valley area?

            8      A.    Sometime on or before 1864.

            9      Q.    And before that, there were no settlers, is

           10  that what that means, in that area?

           11      A.    As I indicated, that's when I know irrigation

           12  started.  I would have to think a year or two before

           13  that time folks got in, came into the area, assessed

           14  the land, and decided this was a place to settle.

           15      Q.    And do you know about when Camp Verde or Fort

           16  Verde was established?

           17      A.    If I can refer to my report.

           18      Q.    Please do.

           19      A.    On Page 9 of my report, I indicate that Camp

           20  Lincoln, later known as Camp Verde, was established

           21  January 1864 along the Verde River near the confluence

           22  with Beaver Creek.

           23      Q.    Okay.  And why was that camp established?

           24      A.    My understanding was to deal with the Apache

           25  unrest at the time.
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            1      Q.    And is that the same reason that Fort

            2  McDowell was established in 1865?

            3      A.    I believe so.

            4      Q.    And the Apache unrest was taking place in the

            5  Verde River Valley; is that your understanding?

            6      A.    At that time the Verde River Valley was one

            7  of an area of Central Arizona where the Apaches had a

            8  stronghold, if you will, were very active.

            9      Q.    And when we talk about the Native American

           10  hostilities, it was really a war, is that a fair

           11  characterization; it was a war between the American

           12  settlers in the Army and the Native American

           13  population?

           14      A.    Mr. Slade, I'm not a military historian, so I

           15  would be remiss to try to characterize what is a war.

           16      Q.    Have you seen it characterized as a war in

           17  any of your readings?

           18      A.    As a war.

           19            If so, I don't recall.

           20      Q.    But it was certainly a hostile time?

           21      A.    Yes.

           22      Q.    And when did that hostility end, from your

           23  understanding?

           24      A.    Maybe another way of looking at it is the

           25  hostilities continued in Arizona, but at least in the
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            1  Verde Valley, as one tracks the increase in irrigated

            2  lands, obviously the area became safe enough for

            3  agricultural activities to continue to increase from

            4  1864 through the 1880s and 1890s.

            5            I'm not a historian.  I wish Mr. August was

            6  still here.  He could help us all.  I believe Geronimo

            7  was captured and then he escaped, and I think he was

            8  captured in the late 1870s.  He escaped and he was

            9  still out with a small band of Apaches even through

           10  like the mid 1880s, I think; but by that time it was a

           11  very small group, so...

           12      Q.    So is it fair to characterize it as ending

           13  somewhere in the mid 1870s, in earnest the hostilities

           14  ended, but continued to some degree through the 1880s?

           15      A.    I think by the 1880s it was much more

           16  localized.

           17      Q.    And you were here for Mr. Randall's

           18  testimony; is that correct?

           19      A.    I was.

           20      Q.    And did he say something similar; that the

           21  hostilities were about between 1860 to 1873,

           22  thereabouts?  Do you recall?

           23      A.    I would have to look back at his transcript

           24  to remember what he said.

           25      Q.    And do you recall Mr. Randall talking a
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            1  little bit about those hostilities and saying that we

            2  would have shot them on the river, we would have shot

            3  them on coming; do you remember him saying something

            4  like that?

            5      A.    I don't recall him saying that they would

            6  shoot people, but if you want to show me the

            7  transcript, that's fine.

            8      Q.    We'll take a look at the transcript.

            9            So I'm on Verde River transcript Volume 8,

           10  February 20th, 2015, and I'm on Page 1827.  In fact, it

           11  starts on 1826, and I'll give you the transcript.  I'm

           12  on Line 22, if you want to read the question, and then

           13  go on to the next page with the answer.

           14      A.    Okay, Line 22, "Would it have been dangerous

           15  for white settlers to make their way along that river

           16  corridor?"

           17                "ANSWER --"

           18                 CHAIRMAN NOBLE:  Mr. Burtell, could you

           19  read a little louder?

           20                 THE WITNESS:  Sorry.

           21  BY MR. SLADE:

           22      Q.    That microphone I think works.

           23      A.    Yes.  I apologize to everyone.

           24                "Would it have been dangerous for white

           25            settlers to make their way along that river
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            1            corridor?"

            2                "ANSWER:  It would have been unsafe

            3            anywhere, because we were ready to protect

            4            our land.  Just as much as we would have shot

            5            them on the river, we also shot them on

            6            coming, and there's a place called Grief Hill

            7            there just northwest of Camp Verde where we

            8            attacked a wagon train and wiped it out."

            9      Q.    So from reading that, is it a fair

           10  characterization to say that it's a hostile area in the

           11  Camp Verde area at the time that Mr. Randall was

           12  talking about?

           13      A.    Wiping out a wagon I would say is a pretty

           14  hostile time.

           15      Q.    Or shooting at people along the river would

           16  also be hostile?

           17      A.    I don't believe he said that; that anyone got

           18  shot, actually shot along the river.  But if they did,

           19  then that would be an indication of it.

           20      Q.    If he said "We would have shot them on the

           21  river," would that have meant that -- he did say "We

           22  would have shot them on the river or on coming."

           23            Does that mean if you were going down the

           24  river, you may have been shot?

           25      A.    What I actually think it means, that he
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            1  didn't see anybody on the river getting shot, but if

            2  there were somebody on the river, he would have.

            3      Q.    Sure.  So he didn't see anyone on the river

            4  getting shot.  And is one of the reasons maybe that

            5  settlers didn't go on the river is because they might

            6  have gotten shot?

            7      A.    I guess that asks the question -- they got

            8  also shot on a wagon or on a road on a wagon.  So I

            9  would say it was equally dangerous whether you were on

           10  a river or on a road on a wagon.  I think it's

           11  difficult to distinguish whether one would be more

           12  dangerous than the other.

           13      Q.    And the Stoneman Road that you talked about,

           14  that goes around the Verde River Valley; is that

           15  correct?

           16      A.    Around?  I don't know if I would characterize

           17  it as around the Verde River Valley.

           18      Q.    Okay, well, let's pull it up.

           19            If you have the page, I would love that.

           20      A.    Yeah, I have what would help, perhaps,

           21  Mr. Slade, is the Figure 4 of my report, 1876, at which

           22  time the Verde -- I'm sorry, the Stoneman Wagon Road

           23  had been completed.

           24            And the reason -- the way you characterized

           25  it -- I'm not trying to be a jerk here.  I'm just --
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            1  the way you described it going around, it actually goes

            2  to the Verde Valley.  The lower part of the Verde

            3  Valley is Camp Verde, and so the road goes up and then

            4  branches off, one branch going to Fort Whipple and the

            5  other branch going to Camp Verde.  So it doesn't go

            6  around.  It goes to the Verde Valley.

            7      Q.    Let's take a look.

            8      A.    Sure.

            9      Q.    If we could zoom in on the -- between the

           10  green and the blue in the center, that big -- that's

           11  good.  Right about -- keep going down.  Yes.  Okay.

           12            So we see Camp Verde at the top.

           13      A.    Yeah.

           14      Q.    We see a road coming in from the west.  Then

           15  we see the road going from Camp Verde, goes out west,

           16  the road comes down south, and there's a mountain range

           17  in between the Verde River Valley and the Stoneman

           18  Road; is that correct?

           19      A.    Yeah, and I believe the Grief Hill that

           20  Mr. Randall referred to is that mountain pass, if you

           21  will, to get from Stoneman Road and drop yourself down

           22  into the southern extent, the southern end of the Verde

           23  Valley.

           24      Q.    Okay.  And then the road cuts down and then

           25  it cuts east into Fort McDowell; is that right?
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            1      A.    Yes.

            2      Q.    Okay.

            3      A.    Sure.

            4      Q.    And the hostilities that we were talking

            5  about previously are in that Verde River Valley

            6  stretch, according to Mr. Randall; is that correct?

            7      A.    Mr. Slade, when you say the Verde Valley, my

            8  understanding of the Verde Valley, your assistant here

            9  would have to extend the map up to the north.  Camp

           10  Verde represents the lower extent of the Verde Valley,

           11  so -- and the Camp Verde Indian Reservation is north of

           12  that too.  So that's why I was confused.  You said the

           13  Verde Valley.  So the Verde Valley is north, and the

           14  Camp Verde area, as I understand it at least,

           15  represents the southern extent of the valley.

           16      Q.    Understood.  Let me clarify.

           17      A.    Okay.

           18      Q.    This section from Camp Verde, where the river

           19  comes down and makes its way down to Fort McDowell --

           20      A.    Yeah.

           21      Q.    -- was occupied by the Apaches; is that

           22  correct?

           23      A.    I can't disagree with you.  Whether they had

           24  any strongholds in that area, I don't know.

           25            Where I was confused, and I apologize, by
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            1  your questions is I thought you were referring to that

            2  as the Verde Valley.  I think that's more the Verde

            3  Canyon area.

            4      Q.    Let's call it the Verde Canyon area.

            5      A.    Okay, yeah.  I don't know, again, the extent

            6  of the number of Apaches that were along that route.

            7      Q.    Okay.

            8      A.    I simply don't know.  Mr. Randall, I think,

            9  was testifying to the area at and north of Camp Verde

           10  because that's where his people, their population, was

           11  concentrated and the Reservation was established.  So

           12  the Reservation was north of my Camp Verde box.

           13      Q.    Okay.  If Mr. Randall said that his

           14  understanding of the Apache Nation was that it went as

           15  far down as Fossil Creek, is this the Fossil Creek area

           16  right here?

           17      A.    It is.

           18      Q.    Okay.  And we don't see any roads around that

           19  area, do we?

           20      A.    No, we don't.

           21      Q.    And if, strategically, you're trying to fight

           22  the enemy, which, unfortunately, in this case happened

           23  to be the Native American population, does it make

           24  sense to you that you would put a Fort above and a Fort

           25  below the area that you're trying to fight?
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            1      A.    I think -- well, again, I'll just say I'm not

            2  a military historian, and I would not want to sit here

            3  and testify as to why someone would put a military base

            4  at a particular spot.

            5            I would say, though, that it's just off the

            6  map to the west you have got Fort Whipple there, you've

            7  got Camp Verde where it is, Camp McDowell, and then you

            8  have old Camp Reno to the east.  Obviously this entire

            9  area was considered an area where they thought a

           10  military presence was important.

           11            But beyond that, as to why they would put a

           12  military base at a particular point, I don't think I'm

           13  qualified to answer that.

           14      Q.    Would it make sense to you that the military

           15  would try to transport down the heart of the area where

           16  they might be fighting to go from one Fort to the next?

           17      A.    As I -- I'm sorry.

           18      Q.    Go ahead.

           19      A.    As I indicated in my report, the military

           20  both led, I think, no less than two surveying

           21  expeditions, if you will, from the Camp McDowell area

           22  north, and at least one of those was along the river,

           23  to try to find a short route between Camp McDowell up

           24  to Camp Verde, and then no less than two surveying

           25  trips from the Fort Whipple area going in the opposite
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            1  direction to come down.

            2            There was obviously at this period a time or

            3  period of time when the commanders of these military

            4  bases felt the need for a highway for commerce or a

            5  travel route where they could travel and take goods,

            6  supplies, soldiers, communications between those two

            7  military bases.  And then, of course, Camp Verde as

            8  well.

            9            So the need seemed to exist.  I think my

           10  contention is there's the river and it wasn't used.

           11      Q.    Sure.  And there are the Forts and the road

           12  going around the river as well; is that correct?

           13      A.    Sure.

           14      Q.    You've never traveled by boat on the Verde

           15  River; is that right?

           16            I believe you testified to that earlier.

           17      A.    I believe I testified to that, yes.

           18      Q.    So you're not familiar with your

           19  vulnerability, as you would travel down a river, to

           20  hostile Indians, perhaps?

           21      A.    I'll answer that in a couple ways.  I've

           22  never been attacked by a Native American, and I hope I

           23  never am.  And I don't say that sarcastically.  You're

           24  trying to put me back in time on the Verde River,

           25  perhaps, and whether or not -- I'm thinking you might
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            1  be asking me this; what I would be fearful of or how I

            2  might consider use of the Verde River at that time.

            3            I'll just fall back again on Mr. Randall's

            4  account of them attacking a wagon train trying to drop

            5  down either from Camp Verde -- needless to say, it was

            6  somewhere on that Grief Hill.  Is that these were

            7  difficult times for everybody, and I think whether you

            8  were on the river or on a road, that you would have

            9  been susceptible to confrontation with Native

           10  Americans.

           11            And beyond that, I don't know what more I

           12  could really say.

           13      Q.    Sure.  And if the Apaches were located -- I

           14  believe Mr. Randall said the extent of them was the

           15  Black Hills, and is your understanding that the Black

           16  Hills are about here?

           17      A.    I believe that's correct.

           18      Q.    Okay.  And is your understanding that the

           19  Apaches, the furthest west they went was the Black

           20  Hills, and then the rest of their occupation was east,

           21  is that your understanding?

           22      A.    All I can say with any certainty, Mr. Slade,

           23  is that the Apache presence was at least as far east as

           24  the other military base on the Salt River, Camp Apache.

           25  So we know at least they -- well, and they extended all
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            1  the way into the Safford Valley because Camp Grant was

            2  in that area.  So we know they went that far east or

            3  the military wouldn't have put the resources into the

            4  bases.

            5      Q.    Sure.

            6      A.    What I struggle with, and I'm not trying to

            7  be evasive, I don't know with much certainty how far

            8  west their range was, and I would trust Mr. Randall to

            9  know what their territory was to the west.

           10      Q.    So you haven't done any research to find out

           11  where the Apache were located, specifically?

           12      A.    No.

           13      Q.    So you don't know on this map, as you look at

           14  it, what areas the Apache occupied before white

           15  settlers came in?

           16      A.    I think it's safe to assume, with the

           17  location of Camp Whipple, which is in that northwest

           18  corner, Camp Verde, Camp Reno, and Camp McDowell, that

           19  the presence of those four military bases in the 1860s

           20  would suggest that much of this entire area there was

           21  at least some Apache presence.

           22      Q.    Okay.  You could have read an article or a

           23  historical account about this, but you didn't read

           24  anything like that; is that right?

           25      A.    Mr. Slade, there were lots of articles I'm
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            1  sure I could have read that I didn't, but I did not

            2  read one on this issue.

            3      Q.    And you didn't list at all in your report, as

            4  a reason the river was not used, that there was a war

            5  going on in the river corridor area; is that correct?

            6      A.    I do not discuss the fact that the river

            7  would not be used because of the Apache presence.

            8      Q.    Let's turn to one of your impediments to

            9  navigation, rapids.

           10      A.    Okay.

           11      Q.    And I believe you list those; your section on

           12  impediments begins on your Page 12 in your report,

           13  X009.

           14      A.    And I have a table that summarizes at least

           15  the named rapids.

           16      Q.    Okay.  Let's go right to that table then.

           17      A.    Sure.

           18      Q.    That is Table -- let's see, we have --

           19      A.    It's Table 4.

           20      Q.    Okay.  So that is our Slide 13.

           21            And this is a table that you compiled based

           22  on Mr. Williams' description of rapids on the Verde

           23  River; is that correct?

           24      A.    As noted in Footnote (a).

           25      Q.    Does this contain any other descriptions
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            1  besides from Mr. Williams?

            2      A.    Let me check.

            3            The only other thing I add, Mr. Slade, is

            4  under Footnote (c), and I apologize for the small

            5  print, I say "Williams describes and locates other

            6  rapids within Segments 3 and 4 but does not specify

            7  their class."

            8      Q.    Did you specify their class other than what

            9  Williams had specified?

           10      A.    I think you just asked me what was the basis

           11  of this table, and as I said, Footnote (a).

           12      Q.    Okay.  So when it says, in Footnote (c), he

           13  doesn't specify their class, you didn't go back and

           14  attempt to specify that class?

           15      A.    No.

           16      Q.    And if we look at Segment 1, are there any

           17  rapids above the level I or II?

           18      A.    No.

           19      Q.    And if we look at Segment 2, are there any

           20  rapids above the level I?

           21      A.    Yeah, if you look at -- or possibly at high

           22  water.  If you look at the two on the right, what he

           23  refers to as Platform Banks Droppings and the Roller

           24  Uno, I think he says I+ to II at high water.

           25      Q.    Okay.  But the initial designation that
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            1  stands alone, apart from the parenthetical, is a

            2  Class I; is that correct?

            3      A.    His statement about the I+ to II, that's from

            4  Williams, not me.

            5      Q.    Okay.

            6      A.    Oh, and I should also say, excuse me,

            7  Mr. Slade, that that refers also to the Clay Banks Rock

            8  Garden, because it says "see next."  I didn't have

            9  space to put the text in, so...

           10      Q.    Okay.  So Clay Banks through Platform Banks

           11  and Roller Uno are I's; they can be I+ to II at high

           12  water?

           13      A.    According to Mr. Williams.

           14      Q.    Okay.  Every other rapid in Segment 2 is

           15  noted on your chart as a I+?

           16      A.    That's right.

           17      Q.    And this is the area where Mr. Lynch runs his

           18  commercial operation; is that correct?

           19      A.    You know, I'm trying to remember exactly

           20  where Mr. Lynch starts, but it would be somewhere

           21  within Segment 2.  And the reason I say that,

           22  Mr. Slade, is that I can't remember if he also provides

           23  any outfitting for folks that proceed downstream of

           24  Beasley Flat.

           25      Q.    Right.
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            1      A.    But he certainly starts someplace in

            2  Segment 2, but how far down, I don't know.

            3      Q.    This is the stretch with the Verde River

            4  Greenway; is that right?

            5      A.    Yes.

            6      Q.    And this is the stretch where the Town of

            7  Clarkdale has set up a nice system for recreational

            8  boating; is that right?

            9      A.    A nice system.

           10      Q.    Or a few access points for boaters?

           11      A.    According to that river guide, there are a

           12  series of access points, yeah.

           13      Q.    And this is also the stretch where Freeport

           14  has an interest, a land interest?

           15      A.    I believe that in the Clarkdale area, as we

           16  discussed earlier this morning, Freeport still owns

           17  some property in that area; but I don't know anything

           18  more than that.

           19      Q.    And let's move on to Segment 3.  According to

           20  this Williams Guide, and correct me if I'm wrong, I see

           21  three Class III's.  Is that correct?

           22      A.    Just give me a second to check here.

           23      Q.    Sure.

           24      A.    Yes, two Class III's and what Mr. Williams

           25  refers to as a III-.  I'm sorry.  Yes, two Class III's
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            1  and a third, and the third, Bushman, he says is a III-.

            2      Q.    Okay.  So of all the ones that have three

            3  hash marks, there are three of those?

            4      A.    Yes.

            5      Q.    Okay.  And then there's also one Class IV,

            6  which we've heard about, and that is The Falls; is that

            7  right?

            8      A.    That's correct.

            9      Q.    Everything else is a I or a II; is that

           10  correct?

           11      A.    According to Mr. Williams.

           12      Q.    Have you ever seen anybody boat down a

           13  Class III on the Verde?

           14      A.    I have seen photographs in Mr. Williams'

           15  report of people going through.  In fact, that might be

           16  what's on the cover of his report.  But I believe he

           17  has photographs of at least one of these, maybe it was

           18  Punk Rock, where he's got somebody in a boat going down

           19  through it.

           20      Q.    But you've never seen a boat go down a

           21  Class III, that you can recall?

           22      A.    Are we on the Verde River now?

           23      Q.    On the Verde.

           24      A.    On the Verde, no.

           25      Q.    And you haven't seen anyone boat down The
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            1  Falls, for that matter?

            2      A.    Again, I've seen a photograph, I think, and

            3  that was presented in the numerous pages prior to my

            4  involvement in the case.  I think there's a picture of

            5  somebody kind of doing a daredevil cross of Verde

            6  Falls, yeah, if not more there.  It seems to be a

            7  popular place to get your picture taken.

            8      Q.    You've read the PPL Montana case; is that

            9  right?

           10      A.    As we discussed this morning, yes.

           11      Q.    And do you remember what the size of some of

           12  the waterfalls in the Great Falls reach on the Missouri

           13  River were that the court was talking about?

           14      A.    You know, I don't recall, and please refresh

           15  my memory, if the Supreme Court decision actually

           16  provided the class of those rapids; but if they did, I

           17  would like to see that, yeah.

           18      Q.    And if they didn't provide the class, and I

           19  might have misspoke, but if they provided the height of

           20  the falls, do you recall the height of those falls?

           21      A.    That, I think there was a reference to the

           22  height of some, one or more, of the falls, yeah.

           23            Again, I was trying to remember if they

           24  actually provided these, the international

           25  classifications; and I don't think they did, but...
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            1      Q.    I've got the PPL Montana.

            2      A.    Okay.

            3      Q.    And this is PPL Montana, LLC v. Montana,

            4  132 Supreme Court 1215, and let's go to pin site 1223.

            5      A.    Here it is.  Okay.

            6      Q.    And I'm just going to read from the paragraph

            7  that starts "The Great Falls exemplify."  Do you see

            8  that?

            9      A.    Yes.

           10      Q.    "The Great Falls exemplify the rocky, rapid

           11  character of the Upper Missouri.  They consist of five

           12  cascade-like waterfalls located over a stretch of the

           13  Upper Missouri leading downstream from the city of

           14  Great Falls in midwestern Montana.  The waterfall

           15  farthest downstream, and the one first encountered by

           16  Meriwether Lewis and William Clark when they led their

           17  remarkable expedition through the American West in

           18  1805, is the eponymous Great Falls, the tallest of the

           19  five falls at 87 feet."

           20            And then it goes on to describe with a quote

           21  from Lewis.  Do you see that?

           22      A.    Yes.

           23      Q.    I'm going to skip that quote.  I'm going to

           24  go to the next paragraph.

           25      A.    I'm following you.
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            1      Q.    And it says "If one."

            2      A.    Yes.

            3      Q.    "If one proceeds alongside the river upstream

            4  from Great Falls, as Lewis did in scouting the river

            5  for the expedition, the other four falls in order are

            6  Crooked Falls (19 feet high); Rainbow Falls (48 feet),

            7  which Lewis called one of the most beautiful objects in

            8  nature; Colter Falls (7 feet), and Black Eagle Falls

            9  (26 feet)."

           10            Did I read that correctly?

           11      A.    Yes.

           12      Q.    Okay.  So the five falls, as they move down

           13  the river, are 19 feet, 48 feet, 7 feet, and 26 feet,

           14  and I'm not sure where the Great Falls comes in, but

           15  that's 87 feet; is that correct?

           16      A.    That's what it says.

           17      Q.    Okay.  And if I go to the next paragraph that

           18  starts "The Upper Missouri River."

           19      A.    I'm there.

           20      Q.    "The Upper Missouri River, both around and

           21  further upstream of the Great Falls, shares the

           22  precipitous and fast-moving character of the falls

           23  themselves.  As it moves downstream over the Great

           24  Falls reach, a 17-mile stretch that begins somewhat

           25  above the head of Black Eagle Falls, the river quickly
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            1  descends about 520 feet in elevation."

            2            Is that correct?

            3      A.    You're reading it correctly.

            4      Q.    Okay.  So can we discern from that that The

            5  Falls they're talking about, the biggest of which is

            6  87, and then 48 and 26 and 19 and 7, can we discern

            7  that that is over a 17-mile stretch?

            8      A.    That seems to be what it says, sure.

            9      Q.    Okay.  If we look at the Verde Falls, do you

           10  know how high Verde Falls is?

           11      A.    I'm trying to remember what I've read.

           12  Somewhere between maybe 5 and 10 feet.

           13      Q.    5 and 10 feet.  And are there any other

           14  falls?

           15      A.    At least the way Williams describes it, he

           16  has something called the Pre Falls and the Post Falls

           17  and then The Falls.  So I guess there's a bit of a

           18  gradation of where, you know, a rapid ends and a

           19  waterfall begins.

           20            Certainly Verde Falls is the feature that

           21  most people talk about; but I get the impression that

           22  Pre Falls and Post Falls, based on the photographs, are

           23  also quite steep, but maybe in his mind doesn't quite

           24  fall into the classification of a waterfall.

           25      Q.    And let's include the stretch from Pre Falls
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            1  to what you've noted as --

            2      A.    Post Falls.

            3      Q.    -- Post Falls.

            4      A.    Okay.

            5      Q.    How many miles is that?

            6      A.    According to Mr. Williams, it's a stretch of

            7  three-tenths of a mile.

            8      Q.    Okay.  I thought I'm looking at seven-tenths

            9  of a mile, 97.1 to 97.8?

           10            Oh, excuse me, I'm reading the wrong side.

           11  Three-tenths of a mile?

           12            So Pre Falls begins at River Mile 91.2 and

           13  Post Falls is at River Mile 91.5?

           14      A.    Yes.

           15      Q.    Okay.  Three-tenths of a mile with a 5 to

           16  10-foot fall, as you've described it.

           17            Is that significantly different than a

           18  17-mile stretch with the falls heights that we've

           19  listed, in your opinion?

           20      A.    Certainly the falls described in PPL Montana

           21  of are of greater drop than these falls.

           22            As to what effect that might have on

           23  navigability, my contention would be even these falls

           24  would be an obstacle to navigation; both of them would

           25  be.
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            1      Q.    And do obstacles or portages defeat

            2  navigability, from your understanding of the case law?

            3      A.    It's more a question -- again, I think

            4  throughout these proceedings, Mr. Slade, it's my

            5  contention that you can't just look at one individual

            6  factor.  Portaging, certainly, in circumstances, can

            7  defeat navigation, depending on how often and frequent

            8  it is; and at the end of the day, does the amount of

            9  portaging result in a river that is not useful as a

           10  highway for commerce.

           11      Q.    Okay.  And you've heard some testimony from

           12  people who have boated the river about that portage.

           13  And is it your understanding that people have testified

           14  that if you would like to portage Verde Falls, it's a

           15  10-minute drag, in fact, not a portage, around the left

           16  side of the falls; is that what you heard?

           17      A.    Well, I've heard a couple of things.

           18  Yesterday's testimony from Mr. Dimock I thought was

           19  quite insightful about how it might -- what might be

           20  required to get the Edith, his historic boat, around

           21  those falls.  That's a very different type of an

           22  experience than someone perhaps in a kayak trying to

           23  get around those falls.  So --

           24      Q.    And what did he describe?

           25      A.    Well, he said that due to the weight of the
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            1  boat, that he would -- might have to line it through.

            2  And then the question, as I recall yesterday -- I was

            3  trying to listen as closely as I could.  That it would

            4  be challenging -- I don't know if he said

            5  impossible. -- to line it by himself, but it would

            6  certainly help to have a second or third person.

            7            I didn't get the impression that he thought

            8  it would be a trivial matter of lifting the Edith up

            9  and walking it around the Verde Falls to portage.

           10      Q.    Did you get the impression that he would have

           11  had to do it for a length that was much more than just

           12  right over The Falls?

           13      A.    We don't know, do we?  Because he's never,

           14  and nobody has, taken a big historic wooden boat down

           15  there.

           16      Q.    Well, the historic record does talk about

           17  different boats.

           18      A.    But not the Edith, and nor do we know the

           19  level of portaging that other folks may or may not have

           20  done.  All we know, and we spent quite a bit of time

           21  earlier walking through those boating accounts, is that

           22  some were able to get from Point A to Point B, but we

           23  don't know the specifics.

           24      Q.    Sure.  But when we heard from Mr. Dimock, he

           25  said he would not even portage.  He would line his boat
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            1  down the 5 or 10-foot falls, however you want to

            2  characterize them, and he would be on his way.

            3            Did he talk about taking a day or two days or

            4  ten days to do that; do you recall?

            5      A.    I would have to look back at his testimony.

            6  I don't know if he was asked how long it would take.

            7      Q.    If it took -- in the PPL case, do you

            8  remember how long it took Lewis and Clark to go around

            9  that 17-mile stretch?

           10      A.    I don't, and it's been a while since I've

           11  read the case, and so I can't remember if the court

           12  summarized that.

           13            Excuse me, Mr. Slade.  To answer your

           14  question, it seems like, but I would have to read it,

           15  they say "The party proceeded over a more circuitous

           16  land route by means of portage, circumventing the Great

           17  Falls and their surrounding reach of the river before

           18  returning to travel upon the river about a month

           19  later."

           20            So maybe that's the closest we get.

           21      Q.    Okay.  It took them about a month,

           22  potentially?

           23      A.    Well, it says "See Lewis and Clark Journals,"

           24  so I would probably want to read the journals to see.

           25  You know, it could be that that month wasn't just to
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            1  get around The Falls; that maybe they were doing some

            2  other exploring, so...

            3      Q.    Sure.  Didn't take them 10 minutes, though;

            4  we know that?

            5      A.    Unless they were more superhuman than they

            6  were -- than we know they were, yeah.

            7      Q.    And let's go back to your chart?

            8      A.    Okay.

            9      Q.    Table 4 of X009.  And Segment 4, how many

           10  Class III rapids are there in Segment 4?

           11      A.    Give me just a second.

           12            There are none that Mr. Williams lists.

           13      Q.    And let's turn to your next impediment, which

           14  is shallow depth, and we'll start on Table 6 of your

           15  report, X009.

           16      A.    Okay.

           17      Q.    And so you've listed, as three impediments to

           18  navigation, beaver dams, rapids, and shallow depths; is

           19  that correct?

           20      A.    In my report.  That's what I list in my

           21  report.  I would add a fourth one.

           22      Q.    And what is that?

           23      A.    It would be in the lower Verde I would

           24  include areas there that were braided.

           25      Q.    Did you talk about braiding in your report at


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3108


            1  all?

            2      A.    I did not.

            3      Q.    Okay.  Did you submit anything regarding

            4  braiding in your report?

            5      A.    I didn't.

            6      Q.    So we haven't had a chance to review your

            7  evidence for braiding in the lower Verde; is that

            8  correct?

            9      A.    What I did is, because I -- I didn't present

           10  braiding in my report.  I didn't have Dr. Mussetter's

           11  report.  I knew, based on the work that he had done in

           12  the Gila, that he was going to update Dr. Schumm's

           13  report in that area.  And his report came out I believe

           14  a few weeks after my report came out.  So I was

           15  confident that Mr. Mussetter was going to address that

           16  issue.

           17            I have since had the opportunity to not only

           18  read Dr. Mussetter's report, but to hear his testimony;

           19  and I think he makes a compelling case that a fourth

           20  impediment to navigation would have been braiding of

           21  the channel in that lower reach, which for my

           22  segmentation would be in Segments 4 and 5.

           23      Q.    And I might not have heard you.  Did you say

           24  you considered that before you wrote your report?

           25      A.    Because I knew that -- I read Dr. Schumm's
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            1  report before I read -- or before I prepared my report,

            2  because it was available.  It was in the record.

            3            By the time I had written my report,

            4  Dr. Mussetter had not yet released his report.  So it

            5  was my understanding that he was going to address

            6  navigability -- or he was going to address the braiding

            7  issue in the lower Verde.  So I didn't feel that I

            8  needed to go into it on my own.

            9      Q.    Okay.  So you felt that the impediments that

           10  you listed were significant enough that you didn't need

           11  to address braiding?

           12      A.    I think they, in combination with the other

           13  lines of evidence that I've presented, made me feel

           14  that a reasonable person would include that the river

           15  was not navigable.  Adding Dr. Mussetter's analysis of

           16  braiding in the lower, in my mind, just further

           17  supports the conclusions I made.

           18      Q.    So what you did include in your report,

           19  again, is beaver dams, rapids, and shallow depths --

           20      A.    That's correct.

           21      Q.    -- as impediments?

           22            Okay, and we've looked as rapids, and we're

           23  going to look at your depths.

           24      A.    Okay.

           25      Q.    And I want to make sure I understood what you
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            1  did.  And I think the first thing you talk about in

            2  your report is you looked at well pumpage from the

            3  period that you chose, which was 1914 to 1940.

            4            Now, let me back up.  I think I skipped a few

            5  steps.  You did a lot before that.  But you came to a

            6  decision where you would look at the data from 1914 to

            7  1940 because that was the best available data and you

            8  thought that would be the best period to try to

            9  reconstruct the river; is that correct?

           10      A.    As I discussed starting on Page 15 of my

           11  report, Mr. Slade, I considered -- and I say it in

           12  Paragraph 16 [sic]; that I considered several factors

           13  before I selected a flow period to try to reconstruct.

           14      Q.    And ultimately you ended on the period of

           15  1914 to 1940?

           16      A.    A bit more precisely, the period beginning in

           17  the 1910s and ending in 1940.  I believe there's one of

           18  my -- I think.  Let me check.

           19            The gage at Camp Verde did have some records

           20  that went back to 1913, so a year before 1914.

           21      Q.    Okay.  So your table should say 1913 to 1940,

           22  perhaps, if we're being exactly accurate?

           23      A.    You're correct.  That's a mistake on my part.

           24  Yes, I can see why there would be a confusion there.  I

           25  say 1914, and I should say 1913.
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            1      Q.    And the first depletion you looked at was the

            2  possibility of well pumpage, is that right, whether

            3  there were wells that were pumping that would have

            4  affected the baseflow during that period; is that

            5  right?

            6      A.    When you say it's the -- I'm a little

            7  confused. -- it's the first thing I looked at or --

            8            It's one of the factors that I looked at,

            9  certainly, was during my period of record what may have

           10  been the impacts of pumping.

           11      Q.    Okay.  And you came up with it would have

           12  been less than 1 cfs; is that right?

           13      A.    For that period, based on some recent

           14  groundwater modeling work by the U.S. Geological

           15  Survey, turning the clock back to the period in the

           16  early 1900s, that's what I concluded from their work.

           17      Q.    And that's a study that you looked at.

           18            The 1 cfs that you reported, what area of the

           19  river were they talking about, if you recall?

           20      A.    My understanding is that study covered the

           21  headwaters area all the way down through Camp Verde,

           22  through Beasley Flats.  It was a study by Garner and

           23  others, 2013.  And if you'll permit me, maybe the

           24  reference provides, in the title of it, the extent.

           25            Human Effects on the Hydrologic System of the
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            1  Verde Valley, Central Arizona, 1910 through 2005 and

            2  then 2005 through 2010.

            3      Q.    When they say the Verde Valley, does that

            4  include the upper watershed?

            5      A.    You know, my understanding, that the model

            6  that they looked at extended not just in the Verde

            7  Valley, but extended up into the headwaters area.  And

            8  that there is great disagreement, I think, between

            9  Mr. Hjalmarson that the USGS missed pumping in the

           10  upper -- in the headwaters area and they didn't include

           11  that in the model.  So there seems to be a difference

           12  of opinion on his part with the USGS.

           13      Q.    Okay.  And did you submit that study as

           14  evidence?

           15      A.    I provided the reference and I provided, I

           16  believe, the page numbers.

           17            Yeah.  I provide page numbers in

           18  Paragraph 69.  Pages 32 and 33 talk about the amount of

           19  well pumpage during that period, and then Pages 34 and

           20  35 indicated their estimate of the reduction in

           21  baseflow due to that pumping on those pages.

           22      Q.    Okay.  And if that study was for the Verde

           23  Valley and the 1 cfs or less than 1 cfs that you came

           24  up with was not including the upper watershed, does

           25  that mean you did not include all of the possible well
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            1  pumping in the upper watershed?

            2      A.    My understanding of that report is they did

            3  include what they thought was the important pumping in

            4  the upper watershed.  And the disagreement, again,

            5  seems to come down to Mr. Hjalmarson is under the

            6  impression that a lot of pumping was occurring in that

            7  headwaters area in the shallow aquifer that the USGS

            8  simply missed.  And I think he takes great pains to

            9  point out the deficiencies in that USGS model; that

           10  they missed all that pumpage.

           11            I'm not sure, however, that that's an opinion

           12  that the USGS and the modelers agree with, who did the

           13  work; but that's his opinion as a retired USGS person.

           14      Q.    And after you calculated the pumping

           15  depletion, your next --

           16      A.    Excuse me, Mr. Slade.  I didn't calculate the

           17  pumping depletion.

           18      Q.    Okay.  After you found what you thought was a

           19  reliable number for what was being depleted from the

           20  river due to pumping between 1913 and 1940, my

           21  understanding of your next step was to turn to the

           22  Hayden report; is that correct?

           23      A.    In terms of step by step what I did,

           24  obviously it wasn't quite as straightforward as one to

           25  the next.  It was more step-like in terms of what I say
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            1  in Paragraph 66.  First, I needed -- before I could do

            2  anything, I needed some reliable flow records.  So

            3  that's where I truly started.  And then the next thing

            4  that I looked at in terms of priority or importance was

            5  diversion data.

            6            So that's where, again, I'm not trying to be

            7  nitpicky with you, but you said then next I looked at

            8  Hayden.

            9            I looked for diversion data earlier in the

           10  process because I knew that irrigation was the primary

           11  cultural depletion for the area.  So that's what I

           12  looked for next was some reliable measurements of the

           13  amount of water being diverted from the river.  So that

           14  led me to the Hayden report and reports that came

           15  before.

           16      Q.    Okay.  And when you looked at the Hayden

           17  report -- and we're back on your table here.

           18      A.    Okay.

           19      Q.    -- you came up with the diversion from

           20  Del Rio and the diversion from Granite Creek as 4 cfs

           21  each; is that right?

           22      A.    That's right.

           23      Q.    And you've got a footnote there that says

           24  "From Hancock (1914, Page 32) and Hayden (1940,

           25  Page 9)," is that right?
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            1      A.    That's right.

            2      Q.    So --

            3      A.    And then I say "higher rate used if two

            4  values available for same location."

            5      Q.    Okay.  And so that would be where you came up

            6  with the 4 cfs for that Del Rio and Granite Creek?

            7      A.    Either from Hayden or Hancock, yes.

            8      Q.    And that would total the cfs diversion in the

            9  upper watershed, because the next one is upper Verde,

           10  which is not the upper watershed; is that correct?

           11      A.    Well, what the next general location would

           12  be, that area above the mouth of Sycamore Creek.

           13      Q.    So the total upper Verde diversion that

           14  you came up with is 8 cfs for Del Rio and Granite

           15  Creek?

           16      A.    As indicated by Hancock and Hayden, yes.

           17      Q.    And do you have a copy of Hayden with you?

           18      A.    I do.  I do.

           19      Q.    Okay.

           20      A.    Mr. Slade, are we done with PPL, or should I

           21  keep it?

           22      Q.    Yes, we're done right now.

           23      A.    I just -- I have a tendency of getting stuff

           24  mixed up with my stuff, so let me do that.

           25      Q.    Me too.
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            1      A.    And I should say, Mr. Slade, I have not

            2  printed out Hayden in its entirety, but I certainly

            3  have the pages that I used and some other pages.  So

            4  certainly if it would help and you have a full copy,

            5  that might be -- if you want me to read something else,

            6  just keep in mind I don't have --

            7      Q.    Yes, we do have a full copy, and we can

            8  provide that to you.

            9      A.    Okay.  Thank you.

           10      Q.    And --

           11      A.    Excuse me, Mr. Slade.  I just wanted to take

           12  a look if his attachments got included in here.

           13      Q.    They are included.

           14      A.    They are.

           15      Q.    Yes.

           16      A.    Okay, great.  Or his exhibits.  Okay.

           17      Q.    So let's turn to your first cite, which is

           18  Page 32 of Hancock (1914), and we are on the Hayden

           19  report, which --

           20                 MR. SLADE:  Do we have an exhibit number

           21  on Hayden?

           22                 MS. DEBI LOPEZ:  X053-188.

           23                 MR. SLADE:  X053-88.  Is that the

           24  complete Hayden?

           25                 MS. DEBI LOPEZ:  188.  Yes.
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            1  BY MR. SLADE:

            2      Q.    X053 Part 188.  Okay.  And there's two

            3  different sets of page numbers.  There's a page number

            4  for the exhibit and then there's a complete page number

            5  for the whole thing.  So we are on the complete page

            6  number 317; is that right?

            7      A.    Yes.

            8      Q.    Can we pull that up, actually?

            9            And you calculated the 4 cfs from, from my

           10  understanding, the 175 and the 170 maximum capacity,

           11  which is miner's inches; is that correct?

           12      A.    That's right.

           13      Q.    Okay.  And you came up with about 4 for each

           14  one of those?

           15      A.    Yeah.  And, you know, it's always funny, as

           16  an engineer or a scientist, how many significant

           17  figures do you show in a table.  And I don't show them

           18  all, which is why, when you look at my Clarkdale

           19  column, you see 2 plus 2 plus 4 is equal to 9, and you

           20  think, wow, this guy can't even add.  The problem,

           21  again, is the decimal places I'm not showing.

           22            So just keep that in mind if you saw some,

           23  what looks like, discrepancies.  It's more of a

           24  rounding thing or how many decimals I'm showing in the

           25  table.
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            1      Q.    Sure.  So if 175 miner's inches is actually

            2  4.325 cfs, you've shown 4?

            3      A.    Well, it's 4.35.

            4      Q.    Okay, 4.35.

            5      A.    Yeah.

            6      Q.    And did you use anything else to come up with

            7  the diversions at Del Rio and Granite Creek from the

            8  Hayden report?

            9      A.    I didn't use the Hayden report for Del Rio or

           10  Granite.  In this case I relied on Hancock, because I

           11  don't believe that Hayden had ditches or ordinary

           12  capacities or amounts being diverted for that area.

           13      Q.    And what year was the Hancock report

           14  published?

           15      A.    It said that he did his fieldwork, if you

           16  look at -- and you're right, these page numbers are

           17  crazy.  If you look at Page 289 of the Hayden report,

           18  it's his letter submitting -- this is Hancock's letter

           19  submitting his report to a superior judge, John

           20  Phillips, and he says, "I respectfully submit the

           21  following report of my investigations of the Verde

           22  River and its tributaries, commencing July 12th, and

           23  ending October 31st, 1914."

           24            So I read that to suggest that that's when he

           25  did his work, 1914, which is the same year the report
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            1  got published.

            2      Q.    Okay.  So the diversions that you have

            3  tabulated for Del Rio and Granite Creek were

            4  established in 1914?

            5      A.    Yes.

            6      Q.    But the period of record that you used was

            7  from 1913 to 1940?

            8      A.    That's correct.

            9      Q.    If there were things that began depleting

           10  water after 1914, would those be accounted for in your

           11  report?

           12      A.    You know, I looked at that and realized that

           13  there wasn't.

           14      Q.    There was not what?

           15      A.    There wasn't any additional effects from 1914

           16  to 1940 caused by things going on up there.

           17      Q.    Do you have any idea of when the Chino Valley

           18  Irrigation District began?

           19      A.    Yeah.  In fact, I believe it was 1915 or '16

           20  that the reservoir was completed.

           21      Q.    Okay.  And is that after 1914?

           22      A.    It is.  And, again, I was aware of that, and

           23  so I did check independently to see if that, and then

           24  later, as you might ask me, Sullivan Dam I think was in

           25  the late '30s, whether those structures were having an


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3120


            1  effect on the river.  And so I did examine that.  In

            2  hindsight, I should have put that in the report.  But I

            3  looked at it.

            4      Q.    And how did you look at it?

            5      A.    Two ways.  And one is an incomprehensible,

            6  and I'm the first to admit it, graph that I entered as

            7  an exhibit and will need Mr. Hood to help me out here.

            8  I can give him the Freeport number and let him give you

            9  the rest.

           10            This is Freeport 21.  And when you see it,

           11  you'll see why I then looked at another reference.

           12                 MR. HOOD:  And Freeport 21 is a tab

           13  behind X037.

           14  BY MR. SLADE:

           15      Q.    Okay.  Can you explain what we're looking at

           16  here?

           17      A.    Sure.  And I apologize, I was -- let me get

           18  my own copy of 21.

           19            And what's -- and, again, as a scientist, I

           20  apologize to all that this is probably one of the most

           21  incomprehensible-looking charts that you could create.

           22            What I was attempting to show here, and it's

           23  much better described by the USGS in a report that

           24  Mr. Hjalmarson referenced, was the baseflow at the

           25  Clarkdale gage, which, as you know, is downstream of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3121


            1  those dams that we were just referring to.

            2            And you can see we have, at least here --

            3  boy, if it wasn't always this case -- some data right

            4  when the reservoir started to be operated, 1915 to

            5  1916.  And they operated the Clarkdale gage for a

            6  couple of years, and then they jumped ahead and

            7  looked -- and then it resumed operation in the '60s.

            8            And what I was trying to capture here was

            9  whether or not the baseflows during the time when the

           10  irrigation season was occurring had changed.

           11            And when I presented this, my counsel

           12  certainly was probably as confused as all of you about

           13  what this said.  And I should have -- and I apologize

           14  to all; that this is much better summarized by the USGS

           15  in a report that Mr. Hjalmarson has discussed, and

           16  that's the Owen-Joyce and Bell report.

           17            I don't know if this has been entered into

           18  the record.  So all the heat should be on me for that.

           19  Let me give for the record what the title is.  Again,

           20  this is a document that Mr. Hjalmarson referred to.

           21  It's called the "Appraisal of Water Resources in the

           22  Upper Verde Area, Yavapai and Coconino Counties,

           23  Arizona."  And this was prepared by the USGS on behalf

           24  of the Arizona Department of Water Resources.

           25      Q.    Do you know the date of that study?
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            1      A.    It's 1983.

            2            And it might -- and I certainly -- again,

            3  I'll apologize to all.  Maybe during a break we can get

            4  this copied.  All counsel certainly should look at it;

            5  but this is a document that, again, Mr. Hjalmarson

            6  referred to.

            7            And on Page 36, the last paragraph, they make

            8  the following statement:  They say "Records for the

            9  station near Clarkdale" -- that one -- "from June 1915

           10  to June 1921 indicate that the baseflow is virtually

           11  identical to the baseflow computed for records

           12  collected from April 1965 to September 1978.  The lack

           13  of change suggests that the groundwater system upstream

           14  from Clarkdale still represents equilibrium

           15  conditions."

           16            So what that suggests to me, Mr. Slade, is

           17  that the effect of any of those dams, the dams on

           18  Granite Creek are far upstream from the headwaters.

           19  Because we're fortunate that we have baseflow data from

           20  that period, starting during my period of record and

           21  then going into 1978, suggests that I would concur with

           22  what Owen-Joyce is saying; "The lack of change suggests

           23  the groundwater system upstream...still represents

           24  equilibrium conditions."

           25            And when I say groundwater system, both the
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            1  regional deeper system, as well as any shallow system

            2  that Mr. Hjalmarson has spent a lot of time discussing.

            3      Q.    So the comparisons were 1915 to 1921 and then

            4  1965 to 1978; is that correct?

            5      A.    Unfortunately, that -- well, and we have some

            6  data from '65 to '68 here.  That's when the gage

            7  resumed.  So they looked at it.

            8      Q.    But what you just told me, 1915 to 1921 was

            9  compared to 1965 to 1978?

           10      A.    Yes, and they say that if you compare those

           11  two periods, they're not seeing a change in baseflow.

           12      Q.    Okay.  And if the Chino Valley Irrigation

           13  District starts in 1916, would you expect them to have

           14  most of their agriculture up and running by 1916?

           15      A.    I don't know how quickly they developed their

           16  fields.  There were already fields up there before,

           17  that I think were being dryland farmed; and then once

           18  the Irrigation District got up and running, I would

           19  suspect that once the dam filled and they started to

           20  irrigate, they were irrigating right away.

           21            So my guess would be in 1916, and I think

           22  that's reflected in the Hayden report, that you start

           23  getting some more acreage at that time, so...

           24      Q.    Do you know when that acreage reached its

           25  maximum for the Chino Valley Irrigation District?
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            1      A.    You know, I don't know when it would have

            2  reached its maximum.  I just know that it started at

            3  that period and it continues to this day.

            4      Q.    So if it reached its maximum after 1921, and

            5  then it declined from 1921 to 1965?

            6      A.    I have no data to indicate that it does.  If

            7  you have some data to show me that, that would help.

            8      Q.    Do you have any data on the agriculture

            9  between 1914, when the Hancock report was written, and

           10  1940, when you've ended your period that you've looked

           11  at?

           12      A.    What I have is an indication of what, if any,

           13  effect the agriculture in that area during that period

           14  would have done to the river; and that is it's no

           15  different than April 1965 to 1978.

           16      Q.    Okay.  But what we don't have in that study

           17  is 1921 to 1940; is that right?

           18      A.    That's right, yeah.

           19      Q.    So that's 19 years of data we don't have, but

           20  6 years of data or 7 years, well, 6, '15 to '21, that

           21  we do have?

           22      A.    Right, and I have not read anything that

           23  indicates that between 1921 and 1940 the Chino Valley

           24  Irrigation District substantially increased or

           25  decreased its acreage.
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            1                 CHAIRMAN NOBLE:  Mr. Slade.

            2                 THE WITNESS:  Yes.

            3                 CHAIRMAN NOBLE:  Would it be impossible

            4  if we took a lunch break at this time?

            5                 MR. SLADE:  Anything's possible in your

            6  chambers.

            7                 CHAIRMAN NOBLE:  We're going to take our

            8  lunch break.  We will reconvene in the Palo Verde room.

            9  It's the one with the 50-foot table, or is it 75?

           10                 MR. BREEDLOVE:  Out the door, north side

           11  of the building, right here.  And this is only for the

           12  Gila River -- or for the conference.

           13                 MR. MCGINNIS:  Salt.

           14                 CHAIRMAN NOBLE:  For the scheduling

           15  conference that will take place at 1:30 p.m.

           16                 (A lunch recess was taken from

           17  11:55 a.m. to 2:18 p.m.)

           18                 CHAIRMAN NOBLE:  Mr. Mehnert, please

           19  call the roll.

           20                 DIRECTOR MEHNERT:  Okay.  Commissioner

           21  Allen.

           22                 COMMISSIONER ALLEN:  Here.

           23                 DIRECTOR MEHNERT:  Commissioner Horton.

           24                 COMMISSIONER HORTON:  Here.

           25                 DIRECTOR MEHNERT:  Chairman Noble.
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            1                 CHAIRMAN NOBLE:  Yes, I am here.

            2                 DIRECTOR MEHNERT:  And Commissioner

            3  Henness is absent this afternoon.

            4                 CHAIRMAN NOBLE:  Thank you.

            5                 Mr. Slade.

            6  BY MR. SLADE:

            7      Q.    Good afternoon.  Again, Eddie Slade with the

            8  Arizona State Land Department.

            9            When we left off, Mr. Burtell, we were

           10  talking about the Hancock report and -- excuse me, the

           11  Hayden report, which includes both the Hancock and the

           12  Turney reports as exhibits, and I would like to pull up

           13  the map that Hayden used of the upper Verde watershed,

           14  and that is in the Hayden report, Page 23, if we could

           15  pull that up, please.

           16            Have you looked at this map, Mr. Burtell?

           17      A.    Let me catch up to you here.  I want to make

           18  sure we're talking about the same.

           19            Yes, I did look at this map.

           20      Q.    We were talking about the Chino Valley

           21  Irrigation District before, and that is the area I'm

           22  pointing at in my red, with the red pointer?

           23      A.    It says "Chino Valley Irrigation District."

           24      Q.    And that is along the Granite Creek area; is

           25  that correct?
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            1      A.    Yes.

            2      Q.    And the Del Rio area that we were talking

            3  about is at that area; is that correct?

            4      A.    It is in that township, as I understand, yes.

            5      Q.    Where is the Big Chino Valley on this map?

            6      A.    The Big Chino Valley is to the north and to

            7  the west, I believe.

            8      Q.    Is it captured on this map, would you say?

            9      A.    No.

           10      Q.    And where is Walnut Creek on this map?

           11      A.    Walnut Creek, as I understand, is to the west

           12  and isn't on this map.

           13      Q.    Okay.  So it's not captured on this map?

           14      A.    Not on this map; but there was also a set of

           15  maps at the end of the report that I don't know if

           16  those help us out any or not.  If you could just give

           17  me a second, I'm looking at those.

           18            I don't see those on his map.

           19      Q.    So if there were agriculture diversions or if

           20  water was being -- well, let me back up.

           21            Does the Big Chino feed into the -- does the

           22  Big Chino Valley feed into the Verde watershed?

           23      A.    Yes.

           24      Q.    Does the Walnut Creek Valley or system feed

           25  into the Verde watershed?
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            1      A.    It does.

            2      Q.    So if there was agriculture in the Big Chino

            3  area or the Walnut Creek area, then what it looks like

            4  is the Hayden report did not account for that, at least

            5  as we look at this map?

            6      A.    Yeah, as I understand, Mr. Slade, Hayden did

            7  account for the future, if not the present, irrigation

            8  in the Big Chino from deep artesian wells as opposed to

            9  surface water diversions; and he discusses in some

           10  length.  I think he has a whole section in his report

           11  related to development, proposed and existing

           12  development, in the Big Chino area in his report.

           13            So I guess what I'm trying to say is that he

           14  was aware of agricultural activities in that area, and

           15  not being supplied by surface water diversions, but by

           16  deep wells.

           17      Q.    And would deep wells affect the water that

           18  makes it to the Verde River?

           19      A.    Yeah, and I would fall back on the Owen-Joyce

           20  document, where my understanding of the development of

           21  the Big Chino was in that period between the 1915 and

           22  1940, versus certainly by the time then you jump to

           23  1960s, the Big Chino area was being irrigated, and any

           24  effect on baseflow would be reflected, again, by

           25  comparing the earlier period to the later period.
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            1      Q.    I appreciate this Exhibit X037, Part 21, but

            2  I've got to say it's incredibly difficult to read.

            3      A.    And, again, and that's why I -- unless I'm

            4  mistaken, I tried to point out repeatedly how difficult

            5  this is to read, and that's why I read the quote from

            6  the Owen-Joyce and Bell, where they discuss both the

            7  flow in this early period, as well as the flow

            8  beginning in '65.

            9      Q.    Okay.

           10      A.    And their analysis of -- this is the actual

           11  record of flow during those years versus they looked at

           12  the flows focusing on the baseflow, which would be most

           13  affected by such pumping like in the Big Chino.

           14      Q.    Okay.  And it looks like you put a cap of

           15  90 cfs at the top of X037.  Did the baseflows go higher

           16  than that?

           17      A.    Yeah.  As you can see the top of these, some

           18  of the lines, yes, they go up higher; but you can see

           19  they don't go any lower.  So I tried to create a graph

           20  where I was capturing the low flows, but I wasn't

           21  trying to capture flood events.

           22      Q.    So this isn't representative of baseflow

           23  years; this is representative of the flow during that

           24  year, over the course of the year?

           25      A.    Yes, and because I show all the months and
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            1  there are times --

            2                 COMMISSIONER ALLEN:  That's okay.  I

            3  just want to see what the colors are.

            4                 THE WITNESS:  And there are times during

            5  the year when, because of monsoonal events or summer --

            6  or I should say spring snowmelt, that it's not in

            7  baseflow conditions.

            8                 So I didn't do a great job of what the

            9  title of that was.  It really should be Historic Verde

           10  River Flows Measured at the USGS Gage, and then

           11  probably a note saying that I capped the discharge at

           12  90, but some flows are higher than that.

           13                 Baseflow being, I think Mr. Hjalmarson

           14  calculated, on the order of maybe 60 cfs or so as his

           15  baseflow at the Paulden gage.  So I'm trying to capture

           16  that lower range of the hydrograph.

           17  BY MR. SLADE:

           18      Q.    Sure.  So if we look, actually, on the far

           19  right side, and I'm over here in April, May, and June,

           20  and the pink is 1915 and '16; is that right?

           21      A.    That's correct.

           22      Q.    Okay.  And that is somewhere between 75 and

           23  80 cfs?

           24      A.    Yes.

           25      Q.    Okay.  Generally speaking?
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            1      A.    Yes.

            2      Q.    If we go down from the pink, that blue is the

            3  years '67 to '68; is that correct?

            4      A.    Yes.

            5      Q.    And that is somewhere between 70 and 75 cfs?

            6      A.    That's right.

            7      Q.    Okay.  So that's a year, if we're comparing

            8  '67, '68 to '15, '16, we would say that '67, '68 is

            9  about 10 cfs lower than the pink?

           10      A.    Yeah, and the problem with looking at April,

           11  May, and June is that the plants are starting to

           12  transpire, and so you also have that effect to be

           13  considering.  And so from a baseflow perspective,

           14  probably when the trees aren't transpiring and folks

           15  are not irrigating, in my mind it would make better

           16  sense to perhaps look in the December, January type of

           17  time frame.

           18      Q.    Well, no matter the year, plants are

           19  transpiring; is that right?

           20      A.    I'm sorry, say that again.

           21      Q.    No matter the year, '67, '68 or '15, '16,

           22  plants are going to transpire in the spring; is that

           23  right?

           24      A.    That's right.

           25      Q.    Okay.  So I didn't quite understand why we
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            1  can't look at that time period, if we can kind of throw

            2  out transpiration as something that occurs over the

            3  course of all years?

            4      A.    Yeah, and, again, I think that's the benefit

            5  of looking at the Owen-Joyce and Bell, where they

            6  didn't just look at '65 through '68.  They looked at, I

            7  think, a period up through the '70s, where any

            8  year-to-year variability in baseflow and runoff, even

            9  during the springtime, they were able to look at a

           10  longer period of record and, again, come to their

           11  conclusion that the baseflow in the earlier period, in

           12  the 19-teens, was not substantially different, in their

           13  opinion, than during the later period.

           14      Q.    Okay.  But this is what you put together

           15  regarding baseflow after you realized that the Hancock

           16  report in 1914 did not consider any irrigation

           17  depletions after 1914; is that correct?

           18      A.    I'm sorry, could you say that again?  I need

           19  to listen more closely.

           20      Q.    The Hancock report in 1914 does not consider

           21  depletions after 1914, because it was written in 1914?

           22      A.    Okay.

           23      Q.    Okay.  And your period was from 1913 to 1940;

           24  is that correct?

           25      A.    Yes.
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            1      Q.    And you put this together to try to make the

            2  argument that baseflow did not change all that much

            3  from 1914 to 1940; is that correct?

            4      A.    That's correct.

            5      Q.    Okay.  And what we've just seen, based on

            6  what I pointed out, is that in April, May, and June,

            7  according to this graph, there's a 10 cfs difference

            8  from 1915 to 1967?

            9      A.    For comparing those two years.

           10            If you were to compare 1915 to 1967 through

           11  '68, it would be more on the order of a 5 cfs

           12  difference; the red line versus the light blue line.

           13      Q.    Okay.  I'm sorry, I thought we did the light

           14  blue and the red line before?

           15      A.    I don't think we've done any line-to-line

           16  comparisons yet.

           17      Q.    Okay.  Light blue in the middle?

           18      A.    Yeah.

           19      Q.    And what's your estimate about that middle

           20  range; what is that cfs?

           21      A.    Looks like on the order of, I don't now,

           22  70 maybe 2, maybe 73, if I was to average it.

           23      Q.    Okay.  And your estimate of this range?

           24      A.    Would be maybe on the order of 78.

           25      Q.    Okay.  So --
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            1      A.    I think that's the 5 or 6 cfs I just said.

            2      Q.    So let me make sure the record reflects that.

            3  From '67, '68, comparing that to '15, '16, you said on

            4  the order of 5 cfs difference?

            5      A.    Yeah.

            6      Q.    And then if we go lower to '65, '66 and

            7  compare that to '15, '16, what's the average that you

            8  would call the black line, '65, '66?

            9      A.    I would say the black line is probably on the

           10  order of maybe 68 or so.

           11      Q.    Okay.  And, again, the pink line you said was

           12  78; is that --

           13      A.    Yeah, I think I said 78.

           14      Q.    So that's a 10 cfs difference?

           15      A.    Yes.

           16      Q.    And that all happened after the 8 cfs that

           17  was accounted in Mr. Hancock's report in 1914; is that

           18  correct?

           19      A.    What we don't know, unfortunately, Mr. Slade,

           20  is that what happened after 1940 to 1960s, which was

           21  outside the period that I looked at.

           22      Q.    Sure.  But for your purposes we're looking at

           23  1913 to 1940.

           24      A.    Okay.

           25      Q.    Okay.  And there is a 10 cfs or -- yeah,
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            1  10 cfs difference that happened after 1914, when the

            2  Hancock report was written?

            3      A.    Again, Mr. Slade, that 10 cfs that you're

            4  depicting is when you choose to compare one set of

            5  years to another set of years, and then there's -- when

            6  you do another comparison, it's 5.

            7            So for that comparison it's 10.  For the

            8  other comparison it's 5.

            9      Q.    Okay.  Either 5 or 10, depends which year?

           10      A.    Okay.

           11      Q.    Okay.  Where is that accounted for in your

           12  report?

           13      A.    Well, again, not knowing that the difference

           14  may have been caused for the years that you want me to

           15  compare after 1940, I had no reason to believe that

           16  that difference was caused by something outside of the

           17  period that I reconstructed.

           18      Q.    The study you looked at is what you based

           19  this on; is that correct?

           20      A.    I didn't base this on anything.  I mean this

           21  is data from the USGS.  I don't understand your

           22  question.

           23      Q.    Let me rephrase.

           24      A.    Okay.

           25      Q.    You told us that the study you looked at
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            1  compared the time period of '65 to '78.

            2      A.    Are we back to the Owen-Joyce study?

            3      Q.    That's right, we're back to the Owen-Joyce.

            4      A.    Okay.

            5      Q.    Compared the period from '65 to '78 to 1915

            6  to '21; is that correct?

            7      A.    If I can, I'll try to get the page number

            8  again.

            9            Page 36 compared June '15 to June '21

           10  compared to April 1965 to September 1978.

           11      Q.    Okay.  So we've got 1965 on here, actual USGS

           12  gage data at Clarkdale?

           13      A.    We have the beginning of the second period

           14  that the USGS looked at, yes.

           15      Q.    And it tells us that compared to 1915 there's

           16  about a 10 cfs difference?

           17      A.    If you were going to limit it to comparing

           18  those direct years, that's what the data is saying.

           19      Q.    Okay.  And I'll ask you again, because I'm

           20  not sure I understood your response.

           21      A.    Okay.

           22      Q.    Where did you account for that in your

           23  report?

           24      A.    Again, I didn't account for something which I

           25  feel could be explained by cultural impacts to the
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            1  river that occurred after the period that I analyzed.

            2  So I did not account for something that I didn't have

            3  evidence definitely occurred within my period of

            4  record.

            5      Q.    Okay.  But the study that you referenced

            6  which told you about baseflow used the period of '65 to

            7  '78, which is after the period of your study?

            8      A.    That's right.  And '65 to '78, they

            9  reactivated the gage in '65, so we're limited to the

           10  data that we have.

           11      Q.    So that's a study that is accounting for

           12  things that happened outside of the period that you

           13  looked at, but you relied upon that?

           14      A.    It provided me further evidence that anything

           15  that might have been happening in the headwaters area

           16  after Hancock was in that area would not have caused a

           17  substantial change in the flow of the river, baseflow

           18  of the river, by making that comparison.

           19      Q.    And is that study, as according to your

           20  understanding of it -- and it's not in evidence, so I

           21  don't think it's been reviewed.  I haven't reviewed it.

           22  But according to your understanding of it, is that

           23  study consistent with what we're seeing on this

           24  hydrograph here with the 10 cfs difference?

           25      A.    It is when you consider that they didn't just
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            1  look at, as I've presented, '65 to '68.  They looked at

            2  a longer period, April '65 to September 1978.  So they

            3  looked at a roughly 13-year period of more recent

            4  record, compared that to 1915 to 1921, of which I only

            5  have a couple of the earlier years here.

            6            So they looked at a longer period early on

            7  and a longer period more recently and drew their

            8  conclusion, again I'll read, the baseflow was virtually

            9  identical between those two periods.

           10            And, again, this is a report that

           11  Mr. Hjalmarson cited several times, the Owen-Joyce and

           12  Bell report.  So it's a USGS document.  It is what it

           13  is.  I'm not sure what more I can say.

           14      Q.    That's fine.  And, again, I haven't read it;

           15  but if it turns out that that document was only

           16  addressing the Verde Valley and not the upper

           17  watershed, could we rely on that document?

           18      A.    Again, it's somewhat nonsensical to me, that

           19  question, because the gage is reflective of what's

           20  happening in everything above it.  I mean it's the

           21  Clarkdale gage.  So any substantial effect to the

           22  hydrograph would be reflected by things that are

           23  happening upstream of it.

           24            So when they say then "The lack of change

           25  suggests that the ground-water system upstream from
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            1  Clarkdale," and that's the groundwater system that

            2  would include everything upstream of Clarkdale that

            3  might be affecting that gage, "still represents

            4  equilibrium conditions," it says what it says.  I'm not

            5  sure how else to interpret the clear language of what

            6  the USGS said.

            7      Q.    Do you know if Hayden visited the Big Chino

            8  or the Walnut Creek area?

            9      A.    If Hayden did.

           10      Q.    Or Turney or Hancock.

           11      A.    I believe that they were tasked with looking

           12  at the watershed of the Verde River above, Hayden was,

           13  above, at this time, I believe, Horseshoe, because

           14  Horseshoe, as I understand, was completed in the mid

           15  1940s.  Hayden's report was 1940.  So as I understand,

           16  he was tasked with looking at that area in its

           17  entirety.

           18            And, actually, if you look at the first page

           19  of -- I'm sorry, Page 3 of the Hayden report, you'll

           20  see that there is a map, and he actually shows the

           21  irrigated lands on Page 3.  And if you take a look at

           22  that, you'll see Walnut Creek is included on that map.

           23  In fact, he even plots what looks like it says

           24  "Drainage Diversion Line Damsite" from Williamson

           25  Valley.
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            1            And as I understand, he has a section in here

            2  about future development in the Big Chino.  So my

            3  impression is that he did get up into that neck of the

            4  woods.

            5      Q.    And Mr. Hjalmarson would disagree with you on

            6  that point?

            7      A.    I'm not surprised.

            8      Q.    Does SRP have a gage at Walnut Creek; do you

            9  know?

           10      A.    Walnut Creek?  If they do, I'm not familiar

           11  with it.

           12      Q.    I'm going to jump around a little bit and

           13  move off the Hayden report.

           14      A.    Are we done with it?

           15      Q.    For now, yes.

           16      A.    Oh, for now.

           17      Q.    Yes.

           18            You mentioned yesterday that you can say for

           19  sure that below the depths that you have put on your

           20  reconstructed depth chart, downriver, just immediately

           21  downriver from those would be shallower; is that

           22  accurate?

           23      A.    I apologize, Mr. Slade.  Let me get my report

           24  out again.  So we're referring back now to --

           25      Q.    We're talking about a conversation we had
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            1  yesterday.

            2      A.    Okay.

            3      Q.    And when I asked you what would be the depth

            4  downstream of the depth that you have reconstructed for

            5  the readings at the site where the USGS did their

            6  readings --

            7      A.    Okay.

            8      Q.    Okay.  You said the depth, I can say for

            9  certain, would be shallower; is that correct?

           10      A.    I would say that the depths that I present as

           11  reconstructed using the USGS rating curves, since those

           12  rating curves were not established at a riffle, that

           13  the depths that I reconstructed are at least as deep,

           14  if not deeper, than what's at the riffle.

           15      Q.    Okay.  And is it true that the -- so the site

           16  where the current meter measurement is taken is upsite,

           17  upriver from the control; is that an accurate

           18  statement, and downriver from the gage height or the

           19  gage?

           20      A.    It would be located in the vicinity of the

           21  gage.  It could be upstream of the gage.  It could be

           22  downstream of the gage.

           23      Q.    And it could be upstream of the gage?

           24      A.    Not substantially up.  It's the same issue

           25  with being downstream of the gage.  You don't want to
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            1  get very far away from the gage, with the concern that

            2  there might be an increase or decrease in flow adjacent

            3  to the gage.

            4      Q.    And so the current meter is measured at a

            5  place where there is adequate velocity?  I think you

            6  mentioned that yesterday.  Is that correct?

            7      A.    To get a current reading of accuracy, yes.

            8      Q.    Okay.  And velocity can be created by two

            9  types of controls, a channel control and a section

           10  control; is that right?

           11      A.    Can you say that again?

           12      Q.    Are there two types of controls that would

           13  increase velocity downstream of where the current meter

           14  measurement is taken?

           15      A.    Well, certainly at a section control you're

           16  going to have a more limiting elevation of the channel,

           17  where you likely will get riffles to form.

           18            When you're at the higher flows and channel

           19  controls kick in, then it's the overall dimensions of

           20  the river valley or the floodplain that's controlling

           21  the velocity and the distribution of flow.

           22      Q.    Sure.

           23      A.    But those are levels that are typically much

           24  higher and much beyond what I would consider ordinary

           25  and natural.
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            1      Q.    So channel controls are not generally used as

            2  a place to measure the current meter just upstream?

            3      A.    Oh, no, that's not what I said.  I said that

            4  most gages, not all, have two controls.  At lower flow

            5  the stage at the gage is affected, controlled, if you

            6  will, by the section control; but at higher flows the

            7  stage at the gage site is going to be affected by the

            8  channel control.

            9      Q.    And that's a place where the width is

           10  potentially narrowed or widened a bit, depending on the

           11  circumstance; but if we're talking about a control,

           12  usually narrowed downstream?

           13      A.    Yes.

           14      Q.    Okay.

           15      A.    That certainly is a -- yes.

           16      Q.    And if you have the same amount of water

           17  coming in the river and it's narrowed, what happens to

           18  depth?

           19      A.    The depths will increase.

           20      Q.    Okay.

           21      A.    Yeah.

           22      Q.    So have you done any research to figure out

           23  which gages here are affected by channel controls or

           24  section controls?

           25      A.    My understanding, in light of the pool and
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            1  riffle sequence out here, that all of these gages would

            2  have a section control, and at higher flows they will

            3  all have a channel control.

            4      Q.    Okay.  So at higher flows, if there's a

            5  channel control, depths may be greater than the depths

            6  you've put in your report?

            7      A.    Well, certainly under higher flows, we've now

            8  moved past what I was trying to evaluate, which was the

            9  median flow conditions or the 25th percentile.

           10      Q.    So your contention is that a channel control

           11  is only a factor at flows above median?

           12      A.    No, I didn't say that.  I said that, again,

           13  at lower flows section controls are governing.  One of

           14  the benefits of using the direct streamflow

           15  measurements is that you don't have to try to model or

           16  simulate where the river transfers from section control

           17  to channel control.  You let the measurements, if you

           18  will, speak for themselves.  That is, they are

           19  reflective of the depth of the river and the flow

           20  conditions at various discharges.

           21            And no river is unique.  No river is always

           22  going to plot as a perfect line.  Things are very

           23  dynamic.  So that's one of the benefits of rather than,

           24  as Mr. Hjalmarson did, just take one cross-section in

           25  time and simulate what the maximum depth is, when you
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            1  look at repeated measurements of discharge and depth

            2  and velocity, width over time, you're able to capture

            3  more of the ephemeral nature of the channel conditions

            4  over time.

            5            And if you were to extend a rating curve far

            6  enough, you might be able to see the jump, if you will,

            7  in the curve where the section control converts to a

            8  channel control.  And I didn't do that exercise.  My

            9  task more was looking, after reconstructing flows and

           10  using actual measurements rather than simulated depths,

           11  what types of on-the-ground measurements were the USGS

           12  coming up with for the very depths that I'm

           13  reconstructing.

           14      Q.    Okay.  But they could have made a measurement

           15  that was greater at a higher flow or potentially

           16  greater at a lower flow if it was downstream in a

           17  channel control area?

           18      A.    Well, I don't know if I would characterize it

           19  that way, Mr. Slade.  What I plotted in the rating

           20  curves that I constructed was the data that the USGS

           21  collected starting from the lowest flows all the way up

           22  to 100 or 200 cfs beyond the highest flow that I

           23  constructed.

           24            So I wasn't selective in -- I looked at all

           25  of the data that they -- all of the field measurements
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            1  that they made related to that gage.  So I wasn't using

            2  or not using any data.  I just used the data; I used

            3  all the measurements that they took, again, within a

            4  range of discharges that cover at least a couple

            5  100 cfs beyond the highest discharge that I was trying

            6  to reconstruct the depth for.

            7      Q.    So let me wrap up this by asking you, can you

            8  say with a hundred percent certainty that below the

            9  measurement of the gage site that you have put down in

           10  your report, it would be shallower?

           11      A.    A hundred percent certainty.

           12            I'll say again, I say with -- a hundred

           13  percent -- with very high certainty that the depths at

           14  a riffle would be equal to or less than the depths that

           15  I reconstructed.

           16      Q.    Okay.

           17      A.    So if you were to put --

           18      Q.    I didn't ask you --

           19                 MR. HOOD:  Let him finish.  Excuse me,

           20  Mr. Chairman.  Could the witness be allowed to finish

           21  his answers, please?

           22  BY MR. SLADE:

           23      Q.    Go ahead, Mr. Burtell.

           24      A.    If you were to reconstruct the flows and pass

           25  those flows over a riffle that was in the vicinity of
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            1  one of these gages, then it is my opinion that the

            2  reconstructed depths at that riffle would be equal to

            3  or less than what I put in my report.

            4      Q.    I didn't ask you about riffles, specifically,

            5  because that's a certain type of control.

            6            My question is, just downstream, if it's a

            7  channel control or a section control, can you also say

            8  with a hundred percent certainty that the depths would

            9  be less?

           10      A.    I apologize, Mr. Slade, I don't understand.

           11  I don't understand what you're asking.  So maybe I need

           12  to listen again, and maybe if you can rephrase it.  I

           13  just --

           14      Q.    We'll come back to it.

           15      A.    Okay.

           16      Q.    So I want to continue on with your analysis.

           17  And you reconstructed flow based on the Hayden report,

           18  and we've talked about the upper watershed; and you've

           19  also used the Hayden report for the areas below the

           20  upper watershed, is that correct, to reconstruct flow?

           21      A.    I guess I need to repeat myself.

           22            I used the Hancock and the Hayden report to

           23  get an indication of the typical surface water

           24  diversions along the Verde River.

           25      Q.    And my question is, I'm looking at your
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            1  Table 6, X009, Cultural Depletion of Verde River

            2  Streamflows, and just want to make sure.  We talked

            3  about Del Rio and Granite Creek, and are the rest of

            4  those diversion rates from Hayden and Hancock footnotes

            5  that you put at the base there?

            6      A.    Yeah, I'm not sure how more descriptive I

            7  could have been.

            8      Q.    That's fine.  We talked about earlier the

            9  study that you had not included as a footnote that you

           10  looked at, so I just want to make sure that we have all

           11  the information here.

           12      A.    Okay.

           13      Q.    And that's column two, and the way you got

           14  from column two to column three is by using the Ross

           15  report; is that correct?

           16      A.    That's correct.

           17      Q.    And we have heard a lot about the Ross

           18  report.  I want to ask you about the conversation that

           19  you had with Ross that you talked about in your direct

           20  testimony.

           21      A.    Yes.

           22      Q.    Was that by phone or by e-mail?

           23      A.    Both.

           24      Q.    Have you submitted the conversation you had

           25  by e-mail as evidence?
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            1      A.    We have those documents, and, Mr. Hood, if

            2  you want to present those, we can.

            3                 MR. HOOD:  If Mr. Slade would like a

            4  copy, I would be happy to give them to him.

            5                 MR. SLADE:  I would.

            6                 THE WITNESS:  Unfortunately, we don't

            7  have Mr. Hjalmarson's e-mail transmissions, but I kept

            8  a record of mine and have those for the benefit of the

            9  Commission.

           10                 MR. HOOD:  Rich, do you need one?

           11                 THE WITNESS:  I have one, thank you.

           12                 Mr. Slade, if it would help, but

           13  obviously you need to look at this yourself, the first

           14  three pages were a futile attempt on my part to get to

           15  Mr. Ross Mr. Hjalmarson's documents, which he didn't

           16  have.

           17                 He didn't have any of Mr. Hjalmarson's

           18  documents and, thus, you'll see my attempts to send him

           19  pages of Hjalmarson's report related to what I did and

           20  then trying to send him the entire report, which is the

           21  next couple of e-mails.  It's a very large document,

           22  his addendum, second addendum, and so --

           23  BY MR. SLADE:

           24      Q.    Mr. Burtell --

           25                 MR. HOOD:  I apologize, Mr. Chairman.
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            1  Mr. Slade is continually cutting off Mr. Burtell.  I

            2  think it's inappropriate.  I've tried to stay seated as

            3  much as I can.  Mr. Burtell needs to be allowed to

            4  finish his answers.

            5                 MR. SLADE:  I didn't --

            6                 MR. HOOD:  He asked about the e-mail

            7  chain.  He needs to be allowed to finish.

            8                 MR. SLADE:  Mr. Chairman, I hadn't even

            9  asked Mr. Burtell a question before he started talking.

           10  If that's how we're going to proceed, it's going to be

           11  a long time.

           12                 MR. HOOD:  I disagree that he didn't ask

           13  him a question.  He asked him about this e-mail chain.

           14                 CHAIRMAN NOBLE:  Please proceed,

           15  Mr. Slade.

           16  BY MR. SLADE:

           17      Q.    Did Mr. Hjalmarson use the Ross study at all?

           18      A.    I don't believe he did, no.

           19      Q.    So if Mr. Hjalmarson presented Mr. Ross with

           20  his documents, there would be no evidence of Mr. Ross's

           21  work in Mr. Hjalmarson's documents that he would

           22  present?

           23      A.    Could you state that again?  I didn't follow

           24  you.

           25      Q.    Another way of saying it is there's no reason
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            1  for Mr. Hjalmarson to present Mr. Ross with his own

            2  documents when he didn't use the Ross study.

            3      A.    Oh.  The reason I thought it was valuable to

            4  get Mr. Ross Mr. Hjalmarson's study was not all of what

            5  Mr. Hjalmarson did, but specifically the addendum that

            6  critiqued my use of Ross's work; that is,

            7  Mr. Hjalmarson's critique of the value of Ross's data

            8  Mr. Ross never saw.

            9      Q.    And if we go to Mr. Hjalmarson Exhibit X059,

           10  second addendum, Page 95, we just encapsulate the

           11  essence of what Mr. Hjalmarson said in his direct about

           12  why he did not submit more e-mails, and I just wanted

           13  to make sure that was clear to the Commission.

           14            Mr. Hjalmarson's e-mail is as follows:  "Very

           15  helpful.  Can I quote you on this?  Please respond."

           16            And, Mr. Burtell, I'll give you a chance to

           17  get there.  Page 95.

           18      A.    Oh.  Thank you.

           19      Q.    And Mr. Ross's response is, "As long as it is

           20  clear that you are quoting me as a former NAU student

           21  who wrote the thesis used, and not in my official

           22  current capacity, then you may quote me as such:  Open

           23  quote, I feel that the data gathered for four large

           24  ditches from 2008 to 2010 are neither temporally or

           25  spatially adequate to model historic flows for the
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            1  Verde River, end quote.

            2            Did I read that correctly?

            3      A.    You did.

            4      Q.    So from my understanding of that, Mr. Ross

            5  was very clear in what he wanted to be quoted about.

            6  Did you get that understanding?

            7      A.    That's what those words say.

            8      Q.    Okay.  So when Mr. Hjalmarson says he won't

            9  present other e-mails, could it be because Mr. Ross was

           10  very clear about what he wanted to be quoted on?

           11      A.    When I talked to Mr. Ross, I had found out,

           12  according to him, that there were numerous e-mails that

           13  Mr. Hjalmarson sent to him, and I didn't ask him what

           14  those were.  But apparently Mr. Ross indicated that it

           15  was a bit overwhelming the amount of e-mail traffic

           16  that Mr. Hjalmarson was sending to him.

           17            So when Mr. Hjalmarson was cross-examined and

           18  was asked the nature of those e-mails and indicated he

           19  would not present them, I'll leave it to the Commission

           20  to wonder itself what, if anything, was in those

           21  e-mails, many of which Mr. Ross said Mr. Hjalmarson was

           22  sending to him, that may or may not be relevant to

           23  this.

           24            And one thing in particular, I think,

           25  Mr. Slade, that is telling in Mr. Ross's quote is


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3153


            1  "neither temporally or spatially adequate to model

            2  historic flows."

            3            When I talked to Mr. Ross, Mr. Ross indicated

            4  to me that he was under the impression that what I had

            5  done was or I was characterizing what I had done as a

            6  hydrologic model.  And I think I repeatedly said in my

            7  report that what I was trying to do is not develop a

            8  detailed hydrologic model, but it was an accounting

            9  procedure to try to determine an upper end, an upper

           10  estimate of what the ordinary and natural flows were.

           11            So when I talked to Mr. Ross, he appreciated

           12  my side of the story, if you will, which, again, I

           13  think those e-mails might be valuable to see; and that

           14  is, exactly how did Mr. Hjalmarson characterize what I

           15  did.

           16            But I guess we won't know how he

           17  characterized what I did.

           18      Q.    We've got some differences in depth across

           19  the board between depths that you've represented,

           20  depths that Mr. Hjalmarson has represented, and depths

           21  that we've heard from boaters that have come before the

           22  Commission and Jon Fuller; is that correct?  Is that a

           23  fair --

           24      A.    Boy, the way you character -- I don't know

           25  how -- you say differences in depths.  You've got to
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            1  be -- I can't answer that, Mr. Slade.  You have to be

            2  specific about who is saying a depth and where.  A

            3  general statement like that, I don't even know how to

            4  answer it.

            5      Q.    Sure.  It was meant to be general.  We don't

            6  all agree, potentially, on the depths, all the experts

            7  don't agree; is that a fair statement?

            8      A.    The depths of what?

            9      Q.    Mr. Hjalmarson does not agree with the depths

           10  that you have presented?

           11      A.    Mr. Hjalmarson focused on maximum depths.  I

           12  focused on average depths.

           13      Q.    And if we converted Mr. Hjalmarson's depths

           14  to average depths, are they in agreement with your

           15  average depths?

           16      A.    I don't know, because I didn't do that, and I

           17  don't think he did that.

           18      Q.    And if there is disagreement between depths,

           19  is there a case that you know that has relied solely on

           20  depth?

           21      A.    A case --

           22      Q.    Have you read a case that has made a

           23  determination of navigability solely on depth?

           24      A.    Solely on depth.

           25            No.  I would say, again, as I've testified
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            1  earlier, Mr. Slade, this is one of several factors that

            2  I think the Commission and prior courts should

            3  consider.  Is it the only one?  Certainly not.  An

            4  important one?  Yes, I believe, yes.

            5      Q.    Is another factor how a boat travels down the

            6  river today?

            7      A.    You have to be more specific when you say how

            8  a boat travels down the river.  What do you mean by

            9  that?

           10      Q.    So if there's disagreement about depths, the

           11  ultimate question is are the depths too shallow for

           12  boating; is that a fair statement?

           13            You've said that shallow depth is an

           14  impediment to navigability.  So the question is, is the

           15  depth too shallow for boating?

           16      A.    I would say, based on my attempt to

           17  reconstruct flows and reconstruct depths associated

           18  with those flows, that there would be numerous areas at

           19  the riffles and near the riffles where the depths would

           20  be limiting and would cause an obstacle or an

           21  obstruction for travel.

           22      Q.    And you've never done anything to test that

           23  theory out using a boat, watching someone go over a

           24  riffle in a boat, or talking to anyone that has gone

           25  over a riffle in a boat; is that correct?
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            1      A.    What was probably most telling to me early on

            2  when I got involved in this case, Mr. Slade, is when I

            3  looked at the Utah decision, the Special Master listed

            4  a series of boats that he said were, quote, light draft

            5  boats that were being used at the time for commerce,

            6  and he listed those boats.  And it was quite a variety,

            7  and those boats commonly had drafts that were not

            8  3 feet, which is what everyone says is all I care

            9  about, but drafts that were less than that.

           10            And yet what was very telling to me was, at

           11  the end of the day he relied on not only those boats,

           12  but the report by the War Commission, where they also

           13  looked at commerce on the Green and the Colorado River

           14  or the Grand River, and indicated for the purpose of

           15  commerce 3 feet was a limiting depth needed for

           16  commercial navigation on those rivers.

           17            That, to me, in combination with the boats,

           18  the light draft boats that he said were being in use at

           19  the time, was, to me, telling and should then, then

           20  provide a further guide -- not the only guide -- as to

           21  why depth is important and that depths less than

           22  2 feet, which is what we have in my reconstructions,

           23  are relevant.

           24            If you need, for light draft boats, in the

           25  opinion of the War Commission and the Special Master,
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            1  light draft boats -- and Utah became a state I believe

            2  in the late 1890s.  If you need that much water for

            3  light draft boats used for commerce at that time, then

            4  I don't think that's something to ignore.

            5            I understand every river has to be taken by

            6  itself, but what it provides us is a guidepost to ask

            7  ourselves then what type of depths are needed for

            8  commercial navigation.

            9      Q.    When you were making a decision, were you

           10  aware that the Supreme Court has stated that small

           11  boats, and other courts like the Ninth Circuit have

           12  stated that canoes, can be counted as evidence of

           13  navigability?

           14      A.    I'm certainly aware that cases among all of

           15  the evidence that I think that these various courts

           16  have looked at, that that is one thing to include; not

           17  the only thing.  I think I'm at a loss of any river

           18  case that I've read, but please correct me, where the

           19  deciding factor was by itself the use of a canoe.

           20      Q.    We'll be happy to put that in the brief, so

           21  you can find that in there.

           22            And would you agree that canoe use, if used

           23  for fur trapping on a river repeatedly for commerce,

           24  would that constitute evidence of use of the river as a

           25  highway for commerce?
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            1      A.    You know, I don't think that your

            2  hypothetical, based on that alone, I would make that

            3  determination.  Whether or not the Commission will, I

            4  don't know; but I believe that if that was all you had,

            5  that that would not be enough.

            6      Q.    Is that different than what you've testified

            7  to before?

            8      A.    I don't -- I don't recall.

            9      Q.    Do you recall testifying on the Gila that

           10  canoe use was, in fact, potentially a commercial

           11  activity if done in a repeated fashion?

           12      A.    As I said, again, Mr. Slade, it certainly is

           13  one factor.  But I thought the question was by itself,

           14  would that be enough to tip the scales, if you will, as

           15  to whether a river as navigable; and I don't think I

           16  said that in the Gila case.  But if I did, I certainly

           17  would like to see that.

           18      Q.    Okay, we'll pull it out.

           19            And this is the Gila River transcript,

           20  June 20th, 2014, Pages 1175 and 1176, and I'll let

           21  you --

           22            I can read it or you can.  If you want to

           23  read the question and then your answer through to

           24  Line 18.  The question starting on Line 12 of 1175, and

           25  it's a little longer, but if we want to get his
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            1  complete answer and the question, then we'll read the

            2  whole thing.

            3            And, Debi, if you want to pull that up as

            4  well.

            5            So the question is on Line 12 of 1175.

            6      A.    Do you want me to read this, Mr. Slade?

            7      Q.    Yes, or I can read it.

            8      A.    Oh, no, that's fine.  I was just -- I was

            9  reading it, but not on behalf of the --

           10      Q.    How about I read it, since it's up here.

           11  Then you don't have to read it.

           12      A.    Okay.

           13      Q.    Okay.

           14                The question is:  "And when you talked

           15            about commercial, what did you mean by -- you

           16            talked about sustained, and then commercial.

           17            What do you mean by commercial use?  At

           18            least, what's your understanding of how that

           19            term is used by you in your report?"

           20                And you say:  "Yeah, and that's a fair

           21            question.  Certainly trade, and I know there

           22            was some discussion this morning about -- or

           23            this week about is it trade or travel, and

           24            trade and travel.  I will maybe go on what

           25            PPL Montana said, and I think in there it's
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            1            trade and travel in that case.  I think when

            2            it comes to commercial, and I certainly

            3            understand the arguments that attorneys have

            4            had over this issue about does it have to be

            5            profitable or not.  I think it comes down to

            6            if it's not for profit or somebody benefiting

            7            from the practice, then it has to be part of

            8            their livelihood, perhaps.  And, again, I'll

            9            try my best to distinguish it from a, let's

           10            say, personal recreation.  Maybe it's almost

           11            easier for me to say what it's not.

           12            Sometimes it's easier to do that.  I would

           13            say that a personal use of a recreational

           14            craft in my mind would not be what I consider

           15            commercial.  And obviously your expert and I

           16            differ perhaps on that.  So it wouldn't

           17            include a personal recreational craft.  But

           18            conversely, it's certainly, if you've got a

           19            trapper who's got a canoe loaded up with

           20            pelts and it's being used, and not just one

           21            isolated event, but is being used

           22            consistently, and there's a record of it.  It

           23            has become a highway -- when I hear the

           24            phrase highway for commerce, I kind of get

           25            the impression that this is something that is
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            1            a reliable, recognizable use."

            2            And do you still agree with that statement?

            3      A.    Then can you restate then?  I think it was a

            4  hypothetical that you were asking me regarding canoe

            5  use.

            6      Q.    Sure.  If you have canoes that are reliably

            7  and consistently used, traveling down the Verde for the

            8  purpose --

            9      A.    Use -- oh, I'm sorry.  I'll let you finish.

           10      Q.    -- for the purpose of trapping, canoes or a

           11  small boat for the purpose of trapping, are they using

           12  the river as a highway for commerce?

           13      A.    In that circumstance, that would support a

           14  determination.  However, I would again say that there

           15  are other factors that should be considered.  But under

           16  your hypothetical, that would be something that the

           17  Commission should look at.

           18      Q.    Okay.  That's all I have on that.  Thank you.

           19      A.    Okay.

           20      Q.    I want to turn back to your report, and we

           21  are moving along.  I am on Page 20 in your report.

           22  Actually, let's go to Page 21.  Excuse me.  And I'm at

           23  Paragraph 92.  And in 92 you compare the depths from

           24  the State of Washington's navigability potential study

           25  to the depths of the Verde River; is that correct?
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            1      A.    Yes.

            2      Q.    And you're aware that the State Land

            3  Department did a study for ANSAC of a similar nature

            4  where they had criteria for small watercourses in

            5  Arizona?

            6      A.    I am familiar with your small watercourse

            7  criteria document, yeah.

            8      Q.    And that study was particular to Arizona and

            9  not another state, like Washington?

           10      A.    Yes.

           11      Q.    Nonetheless, you've looked at Washington; and

           12  have you had the chance to read the entire study?

           13      A.    What study are we referring to?

           14      Q.    The Washington study on navigability

           15  potential.

           16      A.    I have read sections of it and scanned it

           17  all.  I focused, obviously, on an early table on

           18  Page 2, where they present those criteria.

           19      Q.    Okay.  And do you remember, when you looked

           20  at that study, if they are using median or mean flows

           21  when they're calculating their depths?

           22      A.    I believe they're using mean flows, average

           23  flows.

           24      Q.    And what flows do you use when you calculate

           25  your depths?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3163


            1      A.    I look at medians.

            2      Q.    So you're comparing the median flow, which is

            3  going to be less than the mean flow on the Verde River?

            4      A.    Yes.

            5      Q.    And you've made the comparison in 92, but did

            6  you mention at all that Washington is using mean and

            7  you are using median?

            8      A.    In terms of the flows?

            9      Q.    Yes.

           10      A.    No.

           11      Q.    If you used mean flows on the Verde, would

           12  your depths be greater than the median flows that you

           13  used?

           14      A.    It would be realistic to consider that the

           15  mean flows would be greater than the median flows,

           16  sure.

           17      Q.    And did you mention that at all in

           18  Paragraph 92?

           19      A.    I think I just answered that, your question

           20  before.  No, I didn't make that distinction.

           21      Q.    So you're comparing apples to oranges, not

           22  apples to apples?

           23      A.    Again, I think what they're saying here is

           24  that whether it's the mean depth or the median depth,

           25  when you're getting a depth, an average depth, in the
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            1  river that's less than 2 feet, that there are obviously

            2  some impediments to navigation; probably not.

            3      Q.    But are they saying median or are they saying

            4  mean?

            5      A.    Well, what I'm saying is that using average

            6  flows, they are saying when the mean depth of the

            7  stream is less than 2 feet, it's probably not

            8  navigable.

            9      Q.    Okay.  And you've done the median, which is a

           10  smaller flow on a relative basis, and you've compared

           11  those depths to the Washington mean depths, which are

           12  more flow?

           13      A.    But as you recall, Mr. Slade, I also did the

           14  25th percentile flows.

           15      Q.    Okay.  So let's look at your 25th percentile

           16  flows, because in 92 you make the statement "The Verde

           17  River is also nonnavigable in its ordinary and natural

           18  condition using these criteria," and my understanding

           19  is Washington said if it's less than 2 feet, it's

           20  probably not navigable.  So you've used that criteria?

           21      A.    Yes.

           22      Q.    Okay.  And none of your median 50 percent

           23  flow reconstructed depths came above 2 feet, according

           24  to you; is that correct?

           25      A.    Yes.
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            1      Q.    And when we look at the 25 percent -- let's

            2  put that up, Table 5. -- would you say that the

            3  25 percent is more similar to a mean?

            4      A.    Yes.

            5      Q.    Okay.  Do any of those depths go between or

            6  above or equal to 2 feet?

            7      A.    At the East Verde River I have 2.2 feet.

            8      Q.    And, therefore, Washington, if your

            9  25 percent is comparable to a mean, Washington would

           10  consider at least two segments here in the 2 foot to

           11  3 and a half foot range, and what they say is 2 foot to

           12  3 and a half feet may be navigable depending on the

           13  balance of factors; is that correct?

           14      A.    That's what it says, sure.

           15      Q.    And that's different than what you've listed

           16  as the Verde River is also nonnavigable using the

           17  Washington criteria?

           18      A.    To me, the Washington criteria are consistent

           19  with the other factors that I looked at to indicate

           20  that, again, not looking at any individual factor by

           21  itself, but using a balance of factors -- I'll use the

           22  words that the State of Washington did. -- that these

           23  depths and the other factors in their totality, if you

           24  will, would lead one to that conclusion.

           25      Q.    But Washington, in their study, they didn't
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            1  look at a whole bunch of other factors.  They said

            2  depth is what we think is a good factor, and we think

            3  if it's between 2 and 3 and a half feet, then it may be

            4  navigable.

            5      A.    And, again, I guess I would emphasize to the

            6  Commission the "may be navigable."

            7      Q.    Sure.

            8      A.    So it may be or it may not be, and, again,

            9  depending on the balance of factors.

           10      Q.    Sure.  But it certainly is not nonnavigable,

           11  depending on the balance of factors?

           12      A.    Oh, no, that's not what it says at all.  It

           13  doesn't say it's not nonnavigable.

           14      Q.    Let me rephrase.

           15            It comes in between the 2 to 3 and a half

           16  feet, at least two segments, according to you, not the

           17  less than 2 feet, which is what you put in your report?

           18      A.    Again, Mr. Slade, as I understand, if it's

           19  less than 2, for a threshold or a screening criteria,

           20  the State of Washington says probably not navigable.

           21  So a greater certainty that it's not navigable.  And

           22  then when it's between 2 and 3.5, the probability that

           23  it is navigable goes up.  But it's not until you get

           24  over 3.5 that Washington -- the probability swings over

           25  to the probably navigable.
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            1            So I don't think, again, this by itself is

            2  determinative of whether a stream is or isn't.

            3      Q.    Sure.

            4      A.    But I certainly think it helps support the

            5  various factors that I looked at.

            6      Q.    But when you listed this study, you listed it

            7  by itself and you said according to these criteria, the

            8  depth criteria, the Verde is nonnavigable.

            9            And the problem with that was you were using

           10  a different flow than the Washington study.  And when

           11  we use a flow that's potentially more comparable to the

           12  Washington study, then the Verde River may be navigable

           13  depending on a balance of factors?

           14      A.    And it may not be navigable.

           15                 CHAIRMAN NOBLE:  Mr. Slade, was that a

           16  question?

           17                 MR. SLADE:  Yes.

           18                 CHAIRMAN NOBLE:  Okay.  Would you

           19  rephrase it?

           20                 THE WITNESS:  Okay.

           21  BY MR. SLADE:

           22      Q.    Is what I'm saying correct; and that is, you

           23  used this study as a specific study related to depth,

           24  and you found that the Verde was nonnavigable,

           25  according to this study, but you didn't use the right
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            1  flow that is used in the State of Washington study?

            2      A.    As I indicated, I don't state here that I'm

            3  just using the median flow, and I looked at both the

            4  median and the 25th percentile.  I don't see

            5  anywhere -- do I state in Paragraph -- I don't believe

            6  I state in Paragraph 92 that I'm looking at the median.

            7      Q.    But you do state "The Verde River is also

            8  nonnavigable in its ordinary and natural condition

            9  using these criteria."

           10            The criteria for nonnavigability is less than

           11  2 feet.  If we use your median flow reconstruction, all

           12  of those are less than 2 feet.  That's where you came

           13  up with nonnavigable.

           14            If we use a more comparable flow, which is

           15  what we pointed out is the 25 percent, two of the

           16  segments, according to you, move into the 2 to 3 and a

           17  half feet, may be navigable depending on a balance of

           18  factors.  But that's not represented in your

           19  Paragraph 92, is it?

           20      A.    Again, it would --

           21      Q.    That's a yes or no question.

           22                 MR. HOOD:  No, it's not.

           23                 CHAIRMAN NOBLE:  Excuse me.

           24                 MR. HOOD:  Mr. Chairman, that was a --

           25                 CHAIRMAN NOBLE:  Please sit down.
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            1                 MR. HOOD:  -- five-minute diatribe.  He

            2  needs to be able to answer.

            3  BY MR. SLADE:

            4      Q.    Yes or no?

            5      A.    Could you restate the question, please,

            6  Mr. Slade?

            7      Q.    Is the fact that the Verde is navigable,

            8  potentially, may be navigable, according to the

            9  Washington criteria, if you use a similar flow rate

           10  that Washington used, is that represented in your

           11  Paragraph 92?

           12      A.    Because the 2 to 3.5 feet -- and I'll read it

           13  again -- says "may be navigable depending on the

           14  balance of factors," that 2 to 3.5 feet suggests that

           15  the State is telling the user of their threshold to not

           16  just look at depth by itself; that you want to look at

           17  the balance of factors.

           18            So I am now taking that criteria and trying

           19  to apply it, and by applying it, I'm being told by the

           20  State of Washington to look at the balance of factors.

           21  So I am now following their instruction to not just

           22  look at depth, but to look at other factors.  And I

           23  looked at other factors.

           24            And so at the instruction of the State, I

           25  looked at the depth.  The depth fell within that range.
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            1  I followed their instruction to look at the other

            2  factors.  I looked at those other factors, which we've

            3  spent a lot of time talking about, and came to the

            4  conclusion that when you're asked to look at the

            5  balance of other factors, you come to the conclusion

            6  that it's not navigable.

            7      Q.    If you look at just the factor of depth,

            8  which the study ended up only adopting as the factor

            9  that they would propose the State use, according to the

           10  factor of depth, which was the primary part of that

           11  study, does the Verde River come in in the may be

           12  navigable aspect of their determination?

           13                 CHAIRMAN NOBLE:  Mr. Slade, I guess I'm

           14  not understanding.  Are you suggesting that the

           15  Washington decision says that we should rely solely on

           16  depth of water in making a determination of

           17  navigability?  Is that what you're asking him?

           18                 MR. SLADE:  I'm suggesting that the

           19  criteria that they proposed was a depth criteria with a

           20  balance of other factors.

           21                 CHAIRMAN NOBLE:  Are you suggesting that

           22  they propose that we use only a depth criteria?

           23                 MR. SLADE:  I'm not suggesting that.

           24  What I'm suggesting is when Mr. Burtell listed the

           25  criteria, he was looking at that study as a depth
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            1  study, because that's what it was.  It didn't have a

            2  balance of other factors.  It did not have historical

            3  works.

            4                 CHAIRMAN NOBLE:  I'm up here, Mr. Slade.

            5                 MR. SLADE:  Excuse me, Mr. Chairman.

            6                 And he's now saying that he included,

            7  beyond depth, these balance of other factors.  But if

            8  we look at what that study was about, which was depth,

            9  Mr. Burtell has misrepresented where the Verde River

           10  comes in in that study.

           11                 CHAIRMAN NOBLE:  Do you have any other

           12  questions about the Washington decision?

           13                 MR. SLADE:  I don't.

           14                 CHAIRMAN NOBLE:  We're moving on.

           15                 Would now be a good time to take a

           16  break?

           17                 MR. BREEDLOVE:  I have an announcement

           18  about the fire drill.  This is off the record.

           19                 (A recess was taken from 3:36 p.m. to

           20  3:56 p.m.)

           21                 CHAIRMAN NOBLE:  We're back on.

           22  Proceed, Mr. Slade.

           23  BY MR. SLADE:

           24      Q.    I've only got one question left and that

           25  question is, Mr. Burtell, can you rank the segments as
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            1  ASLD has segmented them; or, rather, I guess as you've

            2  segmented them, can you rank those?  And I understand

            3  you've determined that all segments are nonnavigable;

            4  is that correct?

            5      A.    That is my determination.

            6      Q.    Would you be able to rank those in order of

            7  which segment is the least nonnavigable going down to

            8  which segment is the most nonnavigable?

            9            There's no easy way to say double negatives.

           10      A.    Yeah, it's a double negative.

           11      Q.    But if you want to write it down, it's the

           12  least nonnavigable.

           13      A.    Okay.

           14      Q.    So that would be the most navigable.

           15      A.    Even though I'm saying that all of the

           16  segments are nonnavigable.

           17      Q.    That's right.

           18            I'm wondering, in your opinion, which segment

           19  that you have found is nonnavigable is the least

           20  nonnavigable, and then order down to the most

           21  nonnavigable, which, to the contrary, would be the

           22  least navigable.

           23      A.    So the most nonnavigable in a crazy

           24  hypothetical would be, just so that we're ranking these

           25  similar, most nonnavigable, let's say, might be a
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            1  stream with no water in it at all.  I mean that is the

            2  most nonnavigable, would be a stream with no water.

            3      Q.    Okay.  Are you starting from the bottom or

            4  the top of the ranking?

            5      A.    I was told that I'm supposed to look at the

            6  least nonnavigable to the most nonnavigable.

            7      Q.    Okay.

            8      A.    And I just wanted, for super-extreme sides of

            9  things, most nonnavigable -- I'm not saying this is the

           10  case. -- would, let's say, be a dry stream; and least

           11  nonnavigable would be a stream that if you added one

           12  more drop of water, you tip the scales and now it's

           13  navigable.  Is that a fair -- I just want to make sure

           14  that we're saying the same thing.

           15      Q.    That's right.  Yes, that's correct.

           16      A.    Okay.

           17      Q.    And now we want to apply that to the Verde

           18  River.

           19      A.    Yes, okay.  I just wanted to make sure that

           20  I'm answering your question as best I can.

           21            And to answer your question, I can look at --

           22  I can refer to my segmentation, which was the State

           23  Land Department's original segmentation?

           24      Q.    Yes.

           25      A.    Okay.
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            1      Q.    Or if you want to refer to the State Land

            2  Department current segmentation, that's fine too.

            3  Let's just be clear about which it is.

            4      A.    Sure.  If I can, I would prefer to use the

            5  State Land Department's original segmentation.

            6      Q.    Okay.

            7      A.    I always get barked at when I ask more

            8  questions of anybody.  Can there be ties?

            9      Q.    No.

           10      A.    No ties.  Okay.

           11            If the Commission and Mr. Slade would mind,

           12  can I take a minute to look at the segments?

           13                 CHAIRMAN NOBLE:  Since this is the last

           14  question, we certainly want you to take your time.

           15                 THE WITNESS:  Okay.

           16                 CHAIRMAN NOBLE:  And thank you, Eddie.

           17                 THE WITNESS:  I will say for the record

           18  this is not easy, but I'm trying, particularly because

           19  I can't have ties, but that's the rules of this game,

           20  so okay.

           21                 Just about done.  I appreciate people's

           22  patience.

           23                 Okay, Mr. Slade, I am done.

           24  BY MR. SLADE:

           25      Q.    Okay.  What do you have.
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            1      A.    Well, I have to preface by saying it's kind

            2  of like the question if you have two children and

            3  you're in an accident and which one are you going to

            4  let die.

            5      Q.    I'm sorry that it was like that.

            6      A.    Again, using this criteria of most

            7  nonnavigable taken to its absurd extreme that there's

            8  no water in the stream at all, to the least

            9  nonnavigable, where just one more drop would tip the

           10  scales to it becoming navigable, I would say the most

           11  nonnavigable, and then I'll work my way through, would

           12  be Segment 1, followed by Segment 3, followed by

           13  Segment 2, followed by Segment 5, with the least

           14  nonnavigable Segment 4.

           15                 CHAIRMAN NOBLE:  And so the headline is

           16  Burtell says Segment 4 is almost navigable.

           17                 THE WITNESS:  Which the way the

           18  question's posed to me, I'm sure it will end up in a

           19  State Land Department brief like that.  But I would

           20  like to say on the record that I feel very strongly

           21  that any and all of these segments are not navigable

           22  based on my analysis.

           23                 MR. SLADE:  Thank you Mr. Burtell.

           24  Thank you, Mr. Commissioner or Mr. Chairman and the

           25  Commission.  Appreciate your time.
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            1                 CHAIRMAN NOBLE:  Thank you, Mr. Slade.

            2  We appreciate what you've done.

            3                 Is there anyone else who wishes to

            4  question Mr. Burtell?

            5                 Mr. Helm, we welcome you back.

            6                 MR. HELM:  It's always a pleasure.

            7                 CHAIRMAN NOBLE:  And following Mr. Helm,

            8  is there someone else we can look forward to

            9  questioning Mr. Burtell?

           10                 MS. MONTGOMERY:  I may have just a few

           11  questions, but I would like to go after Mr. Helm.

           12                 CHAIRMAN NOBLE:  Okay.

           13                 MR. HELM:  I know she would, but in the

           14  order of things and the way we've been doing it, you

           15  get to go before me.

           16                 MS. MONTGOMERY:  Well, the problem with

           17  that is that they're points of clarification,

           18  Mr. Chairman, and so I would very much like to go after

           19  Mr. Helm.

           20                 MR. HELM:  She's going to clarify me;

           21  that seems cute.

           22                 MS. MONTGOMERY:  I might have to,

           23  actually.

           24                 MR. HELM:  I don't necessarily accept

           25  that she can read my mind.
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            1                 CHAIRMAN NOBLE:  Would it be okay if we

            2  asked you to go now?

            3                 MR. HELM:  It would be okay if you

            4  asked.

            5                 CHAIRMAN NOBLE:  We do.

            6                 MS. MONTGOMERY:  I doubt I would have to

            7  clarify anything you would do, Mr. Helm.

            8                 MR. HELM:  I bet you will.

            9                 CHAIRMAN NOBLE:  Now, do you have

           10  additional questions?

           11                 MR. HOOD:  As of right now, it would be

           12  only a couple, so very brief.

           13                 CHAIRMAN NOBLE:  And then following

           14  Mr. Burtell, what is the next step in this hearing?

           15                 MS. HERNBRODE:  Mr. Fuller.

           16                 DIRECTOR MEHNERT:  Rebuttal case.

           17                 CHAIRMAN NOBLE:  And as to rebuttal from

           18  the State Land Department, is there anything else that

           19  we could be looking for by way of witnesses other than

           20  Mr. Fuller, which I believe is all you're expecting to

           21  do, Joy?

           22                 MS. HERNBRODE:  That's all I'm expecting

           23  to do.

           24                 CHAIRMAN NOBLE:  Mr. Helm.

           25                 MR. HELM:  Yes, sir.
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            1                 CHAIRMAN NOBLE:  I am very worried.

            2                 MR. HELM:  I'm terrified.  I've got to

            3  run this thing.

            4                 CHAIRMAN NOBLE:  I am very worried for

            5  you.  Is someone going to sit next to him and hold his

            6  hand or something?  What happened to the yellow pad?

            7                 MR. HELM:  Oh, no, don't panic.  We have

            8  that.

            9                 CHAIRMAN NOBLE:  Oh, okay.  Oh, I just

           10  couldn't see.  Okay, we're back in business.

           11                 MR. HELM:  And we have the book.  I'm

           12  going to start with the book.  I just wanted to get the

           13  one thing in here first, because the book is the stuff

           14  I actually did before I got here.

           15

           16                     CROSS-EXAMINATION

           17  BY MR. HELM:

           18      Q.    Mr. Burtell, John Helm for Maricopa County

           19  and Maricopa County Flood Control District.

           20      A.    Good afternoon, Mr. Helm.

           21      Q.    How are you?  Pleasure to see you again.

           22            And let's start off, briefly, have you

           23  reviewed your CV that you've got here, your CV, and is

           24  it up-to-date and accurate?

           25      A.    There are a few projects, Mr. Helm, that I've
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            1  worked on since September --

            2                 CHAIRMAN NOBLE:  Mr. Burtell, you're a

            3  little soft.

            4                 THE WITNESS:  There are a few projects

            5  that I would add to it, but other than that, it is

            6  pretty up-to-date.

            7  BY MR. HELM:

            8      Q.    Okay.  Add away.

            9      A.    In addition to continuing to work on the

           10  projects that are listed there, the two new projects

           11  that I would add would be an evaluation of a spring

           12  study in Oak Creek Canyon that I did recently and,

           13  also, another project related to water rights in the

           14  Agua Fria area.

           15      Q.    And when did you do those studies?

           16      A.    Both studies have been between when I did

           17  this in September 2014 to now.  Both were earlier this

           18  calendar year.

           19      Q.    Okay.  Did they result in any published

           20  papers?

           21      A.    They were -- one is attorney-client

           22  privileged, and the other was not a report, but working

           23  with a counsel, who's actually in another state.

           24      Q.    I am somewhat overwhelmed by the breadth of

           25  expertise that you express in these hearings.  I mean
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            1  if I understand it, from what I've heard here, you

            2  claim to at least be an expert in some parts of the

            3  history of Arizona or the history of watercourses or

            4  what have you; fair enough?

            5      A.    Oh, I don't think I've ever said, Mr. Helm,

            6  that I'm a historical expert.  I'm not a historian.

            7      Q.    Then I misheard you in your earlier testimony

            8  here, because I recall hearing something about I'm a

            9  self-taught historian, and I get that from having to

           10  write history about various things when I do reports.

           11      A.    Mr. Helm, you must be confusing me with

           12  somebody else.  I don't think I've ever -- and, please,

           13  we can go back to the transcript.  I don't think I've

           14  ever called myself a self-taught historian.

           15      Q.    Well, my recollection is you did.  I do have

           16  a note on it.  But I'll just wait and leave that until

           17  it's time to write something up.

           18      A.    Sure.

           19      Q.    And you will agree now that you don't claim

           20  to have any particular expertise in history or the

           21  analysis that historians do when they're looking at

           22  something to try and render an opinion on; is that

           23  fair?

           24      A.    What is fair, Mr. Helm, is, as Mr. Fuller and

           25  other hydrologists that have testified in these
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            1  proceedings, I have used historical accounts to help

            2  further my analysis of the task at hand.

            3      Q.    But they're historical accounts written by

            4  somebody else?

            5      A.    Sometimes reading a newspaper article that is

            6  of a historical nature.

            7      Q.    We'll go a lot faster if you'll answer my

            8  question.

            9            My question was they were written by somebody

           10  else, true or false?

           11      A.    What was written by somebody else?

           12      Q.    The accounts, the historical accounts you're

           13  referring to.

           14      A.    Yes.

           15      Q.    Good enough.  See how fast that goes when

           16  you --

           17      A.    But, Mr. Helm, I'm going to ask you questions

           18  if I don't understand what you're asking.

           19      Q.    That's perfectly acceptable, and I'll try and

           20  explain it to you.

           21      A.    That's great.

           22      Q.    Okay.  Then let me just straighten some other

           23  things along in this breadth of things.

           24            You have stated that one of the big obstacles

           25  to being able to boat on the Verde River are beavers.
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            1  So my question to you in that respect is are you a

            2  zoologist?

            3      A.    I am not a zoologist.

            4      Q.    Are you an expert in beavers of any form?

            5      A.    I am not an expert in beavers in any form.

            6      Q.    Are you an expert in wildlife?

            7      A.    I'm not a biologist.

            8      Q.    Okay.  So your observations regarding beavers

            9  then, again, are either from you reading some book that

           10  you're relying on or it's just your opinion as John Q.

           11  Citizen, not an expert?

           12      A.    I would not characterize it that way.

           13      Q.    How would you character it?

           14      A.    I would characterize it similar to

           15  Mr. Fuller, who I don't believe is a biologist, who

           16  also talks about historic boats.  Is he a historian?  I

           17  don't believe so.  And yet his PowerPoints include

           18  discussions of historic boats.

           19      Q.    Okay.  Let's talk just a minute about this.

           20            Did you have any other experts that worked

           21  for you or worked on your studies?

           22      A.    No.

           23      Q.    So you didn't have any wildlife people who

           24  worked on your studies to give you opinions on beavers,

           25  right?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3183


            1      A.    That's correct.

            2      Q.    You didn't have any historians who worked on

            3  your studies to give you opinions on history?

            4      A.    I had the benefit of reading other

            5  historians' reports.

            6      Q.    Nobody that worked under you?

            7      A.    No.

            8      Q.    Okay.  You're aware that Mr. Fuller is the

            9  chief witness for the State here, right?

           10      A.    Yes, he is.

           11      Q.    You're aware that a number of other experts

           12  participated in drafting the State's positions; fair

           13  enough?

           14      A.    I disagree with that.

           15      Q.    How about Mr. Pearthree?  He didn't work for

           16  the State?

           17      A.    He did work for the State.

           18      Q.    Okay.  So he's another expert, right?

           19      A.    That's correct.

           20      Q.    Okay.  So how do you disagree with

           21  Mr. Pearthree working for the State?

           22      A.    No, that's not what I disagree with.

           23      Q.    What do you disagree with?

           24      A.    Well, Mr. Fuller had in his PowerPoint

           25  presentation additional documents that he said that he


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3184


            1  was presenting above and beyond his report; but he

            2  didn't provide us the ability of knowing whether that

            3  was based on a historian doing that analysis.  We don't

            4  know where that additional information came.  So you

            5  just asked me --

            6      Q.    You, as the we, are represented here -- or

            7  you were employed by an attorney to come here and

            8  speak, right?

            9      A.    That's correct.

           10      Q.    And that attorney has had the privilege to

           11  cross-examine Mr. Fuller, hasn't he?

           12      A.    Yes.

           13      Q.    Did you point out to that attorney that

           14  Mr. Fuller hadn't told you who did a topic?

           15      A.    We certainly discussed, when we received his

           16  PowerPoint before his presentation, that it was unclear

           17  to us where certain pieces of information were coming

           18  from.

           19      Q.    And at least as we stand here today, the

           20  attorney that represents your client had an opportunity

           21  to ask Mr. Fuller where that information came from if

           22  he wanted to know it, didn't he?

           23      A.    And I believe he did.

           24      Q.    Okay.  Well, then so what's our problem here?

           25  You know where the information came and you know that
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            1  there were a number of other sources who worked for the

            2  State of Arizona in preparing those reports; fair?

            3      A.    Again, I don't know if we know where some of

            4  those sources of information came.

            5      Q.    Well, you could have had the attorney ask,

            6  and you would have known if he had; fair enough?

            7      A.    Is -- fair enough.

            8      Q.    You have said any number of times that you

            9  don't know where something's coming from.  I understand

           10  that.

           11      A.    Sure.

           12      Q.    And my problem with that is if you didn't

           13  know and it was something you needed to know, you had a

           14  methodology to find out about it right here; fair

           15  enough?

           16      A.    Fair enough.

           17      Q.    Okay.  Okay, so now I think we've eliminated

           18  historian and wildlife biologist or beaver expert; fair

           19  enough?

           20      A.    Those are all characterizations that you said

           21  that I may or may not be.

           22      Q.    Well, I understand that.  I just want to make

           23  sure that you will admit that you're not an expert in

           24  beaver habitat, in how beavers build their habitat on a

           25  stream, how beavers lived, whether a beaver dam can
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            1  really clog up a big river or not?

            2      A.    I am not a biologist.

            3      Q.    Okay.  And you're not an expert on habitat?

            4      A.    I'm not an expert on habitat.

            5      Q.    Okay.  Good enough.

            6            And, in fact, have you ever personally gone

            7  onto the Verde River and found a beaver hutch?

            8      A.    I have not.

            9      Q.    Okay.  So you've never physically witnessed

           10  the way beavers might clog up the Verde River?

           11      A.    I have seen pictures.

           12      Q.    Okay.  You've never personally seen one?

           13      A.    Personally, no.  Pictures, yes.

           14      Q.    I understand.  When were the pictures taken?

           15      A.    I have a document that was prepared and

           16  entered into evidence.  Mr. Hjalmarson, I believe,

           17  spent a great deal of time discussing this.

           18            It's Freeport 40, Mr. Hood.

           19                 MR. HOOD:  Freeport 40, for the record,

           20  is a tab behind X054.

           21                 THE WITNESS:  If you give me a second,

           22  Mr. Helm.

           23  BY MR. HELM:

           24      Q.    Sure.

           25      A.    I will -- I'm assuming you're continuing to
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            1  cross-examine me tomorrow.

            2      Q.    That's a fair assumption.

            3      A.    I will get the page where there was a

            4  photograph taken and included in this report, which was

            5  included in this USDA report, where there was a beaver

            6  dam along the river.  I thought I had it flagged, and I

            7  apologize, and I see that I don't, so...

            8      Q.    Okay.  And what report is that in?

            9      A.    Again, Freeport 40.

           10      Q.    I get that.  What's the name of it I mean?

           11      A.    "Synthesis of Upper Verde River Research and

           12  Monitoring."

           13      Q.    By whom?

           14      A.    USDA.

           15      Q.    Written when?

           16      A.    December 2012.

           17            Excuse me.  Let me write down that as a

           18  homework assignment.

           19      Q.    Now, when you make comments about, and we'll

           20  stick with beavers for a second here, in your report

           21  and how they clog up the river so people can't travel

           22  down it, do you have those comments specifically

           23  referenced to the document, the historical document,

           24  that you read that indicated that?

           25      A.    Yes.  In my -- I'm sorry, Mr. Helm.  My mind
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            1  was wandering.  I apologize.

            2            In my Table -- I should have this down better

            3  by now.  In my Table 3 of my report, I list the

            4  following pieces of information:  The date, the

            5  description of the account of a beaver dam, the source,

            6  that is, who said or who made the account.  Sometimes

            7  it's the same person, sometimes it's not, as the

            8  reference.  And then I have a reference column and then

            9  some comments that I added regarding the source.

           10            I think your question was do I provide a

           11  clear indication of where I found the information.

           12      Q.    In other words, just as a general statement,

           13  somewhere in there you say that beaver dams clogged the

           14  upper Verde and, therefore, made it impassable and not

           15  boatable, or something to that effect.

           16      A.    You are, I believe, mischaracterizing what I

           17  said.

           18      Q.    Okay.  Did you not say that beaver dams were

           19  an obstacle to navigation in the upper Verde?

           20      A.    If you would like, I could turn to the

           21  paragraph where I provide conclusory remarks regarding

           22  beaver dams, if that would be of help.

           23      Q.    Fire away.

           24      A.    Paragraph 57.

           25                 CHAIRMAN NOBLE:  Page?
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            1                 THE WITNESS:  Oh, excuse me, Page 13,

            2  Paragraph 57.

            3                 Should I read it, Mr. --

            4  BY MR. HELM:

            5      Q.    Oh, absolutely, because it will take me a

            6  long time to get to it, the way I run these things.

            7      A.    Sure.

            8            "Given the occurrence of beaver dams along

            9  the Verde River both historically and recently and how

           10  quickly beavers can repair their dams following floods,

           11  such conditions would have posed an ongoing impediment

           12  to boat travel prior to stream development.  The

           13  occurrence of these dams may also explain, at least in

           14  part, the lagoons noted by early travelers and settlers

           15  in the region.  Removal of beaver from the river

           16  through trapping would eventually have caused the pools

           17  formed behind their dams to drain and locally lowered

           18  stream levels."

           19      Q.    Okay.  I didn't hear one reference to any

           20  citation in there.  Do you have a footnote and you just

           21  didn't mention it as you were going through it?

           22      A.    That was Paragraph 57 that proceeded

           23  Paragraphs 55 and 56.  55 was the Table 3 that we just

           24  went through that had, for every one of the accounts by

           25  segment, where I got the information.  Paragraph 56,
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            1  which came before what I just read, is an occurrence of

            2  recent beaver dams, and I provide two sources of

            3  information there, Mr. Helm; a quote from a journalist

            4  who lives in the Camp Verde area, Steve Ayers, and his

            5  citation is provided there and a full reference in my

            6  references as to the occurrence of active beaver dams

            7  in Segment 1; and then I also include additional

            8  information regarding the professor, one Walt Anderson,

            9  and what he saw regarding a beaver survey he completed,

           10  and that's in Appendix E of my report.

           11            So I believe I've tried to do a pretty fair

           12  job in the two paragraphs immediately preceding what I

           13  read.  That is -- maybe that's the question.  I don't

           14  know what your question is, but the basis of my

           15  Paragraph 57 is Paragraphs 55 and 56.

           16      Q.    My question is simply this:  You've obviously

           17  read several things in here, and I don't know which

           18  item that you have listed in your Table 3 applies to

           19  which statement in Paragraph 57, which is the paragraph

           20  that you're referring to me as your principal paragraph

           21  on beavers.

           22            So either what you're telling me is, Helm, go

           23  read all of this and somewhere in there you'll find

           24  this, or you could give me a reference to which one of

           25  the ten or so references you have in here that applies
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            1  to Page 57.

            2      A.    Mr. Helm, in this situation I did not look at

            3  any single account in Table 3 as the basis of

            4  Paragraph 57.

            5      Q.    Okay.  So that's your synthesis of what you

            6  think these ten historical documents say; is that

            7  right?

            8      A.    If that's a question --

            9      Q.    Yes.

           10      A.    -- should I respond?

           11            Paragraph 57 is my conclusion based on

           12  Paragraph 55, which is a listing of historic accounts,

           13  and Paragraph 56, which is more recent accounts of

           14  beavers.

           15      Q.    And that's your conclusion as a

           16  hydrologist/geologist?

           17      A.    Yes.

           18      Q.    Not as a historian?

           19      A.    No.

           20      Q.    Not as a zoologist or somebody who works with

           21  beavers?

           22      A.    And I'm not sure, Mr. Helm, a zoologist is

           23  going to tell you whether or not a beaver dam is going

           24  to be an impediment to a boat.

           25      Q.    Okay.  We've heard some testimony here that
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            1  it's not, haven't we?

            2      A.    By hydrologists, who are not -- I mean by

            3  hydrologists that are not biologists.  So I guess it's

            4  left to the Commission where you've got a bunch of

            5  hydrologists making comments about beavers and none of

            6  us are biologists.

            7      Q.    But some of them are boaters, aren't they?

            8      A.    Not historic boaters.  They're current

            9  recreational boaters.

           10      Q.    Okay.  Would you consider -- and, I'm sorry,

           11  I've forgotten the fellow's name that was here just

           12  before you and testified.

           13      A.    Mr. Dimock.

           14      Q.    Yes.  You don't consider the fact that he's

           15  gone through these things with a reconstructed boat?

           16      A.    But he's never gone on the Verde River with a

           17  reconstructed boat.  He went on the Verde River with

           18  kayaks and canoes.

           19      Q.    Okay.  So at any rate, it's your synthesis,

           20  as a person who has no actual experience dealing with

           21  beavers; is that fair?

           22      A.    No actual experience with beavers.

           23            I am not a biologist.  I have seen beaver

           24  dams.  I have seen beaver.  I'm not sure how else to

           25  respond.
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            1      Q.    On the Verde River?  Unless I specify

            2  something else, when I make these questions to you,

            3  I'll be asking you in the context of the Verde River,

            4  all right?

            5      A.    Okay.

            6      Q.    Do you understand that when we start out?

            7      A.    That would help.

            8      Q.    Okay.  So you haven't seen a beaver house on

            9  the Verde River?

           10      A.    I've seen a photograph of a beaver, as

           11  indicated in this USDA document that I have as homework

           12  tonight.

           13      Q.    At least you're going to attempt to show us

           14  one?

           15      A.    A photograph of one.

           16      Q.    Yes.

           17      A.    Yes.

           18      Q.    But in real life, you haven't been out there

           19  and saw a beaver swimming in the Verde, have you?

           20      A.    I will let you and the Commission look at the

           21  photograph and see if it's of value.

           22      Q.    Okay.  And does that photograph show the

           23  beaver and a beaver dam?

           24      A.    As I recall, it is a beaver dam and impounded

           25  water upstream of it.
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            1      Q.    Do you recall what segment it's in?

            2      A.    Segment 1.

            3            And, Mr. Helm, if I could interrupt, if it

            4  helps you, since you seem to be confused as to how I

            5  wrote Paragraph 57, to be clear, I'm only talking about

            6  the occurrence of beaver that I found historical

            7  evidence in in Segments 1, 2 and 5, and my Table 3 has

            8  headers that says Segment 1, Segment 2, and Segment 5.

            9  So if it would help alleviate this confusion that I

           10  seem to have caused you, I did not find evidence of

           11  beavers in Segments 3 or 4.

           12      Q.    So can we say for at least Segment 3 or 4

           13  beavers are not an impediment to navigation?

           14      A.    I did not find evidence of beaver dams in

           15  that area.  Maybe such evidence exists and I didn't

           16  find it.

           17      Q.    From what you found, would you say that

           18  beavers are not an impediment to navigation in

           19  Segments 3 and 4?

           20      A.    Based on the evidence I looked at, yes.

           21      Q.    Is there anywhere in your report where you

           22  specifically state that, other than by the very fact

           23  that Segment 3 and 4 are not mentioned in your table?

           24      A.    I guess we need to go back and talk about

           25  what I wrote again.
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            1      Q.    Oh, we're going to talk a lot about what you

            2  wrote, so don't get depressed now or you'll really be

            3  depressed by the time I get done.

            4      A.    I wouldn't get depressed, Mr. Helm.

            5            Again, Paragraph 55 refers to Table 3.  I say

            6  on that paragraph that, at the end of that first

            7  sentence, "beaver dams were common along Segments 1, 2

            8  and 5."  I don't know quite how more clear I could have

            9  said that.

           10      Q.    You didn't say that they weren't common or

           11  that they did not exist on 3 and 4, did you?

           12      A.    I did not.

           13            In Paragraph 56, I then proceed to say

           14  "Beaver dams are still frequent along Segment 1 today."

           15  And, no, but perhaps it would triple the length of my

           16  document if, every time I say something that is, I have

           17  to then proceed to say everything that it's not.

           18      Q.    Sure.  How do you know --

           19      A.    Which becomes a bit ludicrous.

           20      Q.    How do you know they're still frequent on 1?

           21      A.    Because -- I'm assuming you have read my

           22  report closely, and if you would like, we can spend the

           23  time going through.  As I think I previously indicated,

           24  a reporter, Steve Ayers, wrote an article about a

           25  professor who did a survey of beaver in Segment 1; and,


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3196


            1  in addition to that, I include pages from Professor

            2  Anderson's survey in Attachment E.  I'm not sure what

            3  more I can say to be responsive to your question.

            4      Q.    Okay.  I just asked you how you did it, and

            5  you've responded.  We'll do a lot of that, okay.

            6      A.    I'm looking forward to it, Mr. Helm.

            7      Q.    Trust me, I went through every section, and

            8  I've got little questions, if I can operate this thing,

            9  on almost every section of your report, but I want

           10  to --

           11      A.    I would expect nothing less from you,

           12  Mr. Helm.

           13      Q.    Thank you.

           14            Now, you do claim to be an expert in

           15  hydrology?

           16      A.    I am trained as a hydrologist.

           17      Q.    Are you an expert?  Yes or no?

           18      A.    I am being -- I'm serving in this capacity as

           19  an expert hydrologist.

           20      Q.    Do you claim to be an expert geologist also?

           21      A.    I am a registered geologist.

           22      Q.    Do you claim to be an expert geologist?

           23      A.    In this situation my geologic background

           24  really wasn't being called into play, but I do consider

           25  myself to be an expert in the field of geology.
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            1      Q.    Thank you.  A simple yes would have worked,

            2  right?

            3      A.    But, again, your questions sometimes lead me

            4  to wonder.  I don't always understand what you're

            5  asking.

            6      Q.    And it's perfectly fair to tell me, if you

            7  don't understand, please rephrase it or I don't

            8  understand what you're saying.  But I thought, you

            9  know, are you an expert in geology was a pretty

           10  straightforward, not misleading question, and I'm sorry

           11  you didn't get it.

           12      A.    Fair enough.  Fair enough.

           13      Q.    So what professional licenses do you hold?

           14      A.    I'm a registered geologist.

           15      Q.    State of Arizona?

           16      A.    State of Arizona.

           17      Q.    Anywhere else?

           18      A.    No.

           19      Q.    You're not a P.E.?

           20      A.    I'm not a registered engineer, no.

           21      Q.    Do you claim to have any particular expertise

           22  in the field of law?

           23      A.    Oh, certainly not, Mr. Helm.

           24      Q.    You're not a lawyer, obviously, right?

           25      A.    Never would proclaim to be one.
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            1      Q.    Surprisingly, lawyers I think will admit that

            2  there are some people who can be an expert in areas of

            3  the law who aren't lawyers, all right, and I just want

            4  to establish that you don't claim to be one of those

            5  folks either?

            6      A.    I'm not one of those people.

            7      Q.    Okay.  Do you claim to be an expert in

            8  determining whether a stream or river is navigable for

            9  title purposes under the standards set forth by the

           10  federal judiciary?

           11      A.    I believe in this proceedings I would say

           12  yes.

           13      Q.    Okay.  Tell me each case you have read

           14  authored by one of the courts in the federal judiciary

           15  that give you this expertise.

           16      A.    As I indicate in the beginning of my report,

           17  Mr. Helm, for the purpose of preparing my declaration,

           18  I focused on two court cases.  I focused on -- and I

           19  state this in Paragraph 5.  I read PPL Montana and

           20  State v. Arizona.  Those are the two cases that I

           21  studied and used, and I think I state that as clearly

           22  as I thought I could in Paragraph 5.

           23      Q.    And having studied those two cases, you now

           24  claim to be an expert on how the federal judiciary goes

           25  about determining navigability?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3199


            1      A.    Based on those cases, I believe I was given

            2  criteria in those cases that were useful for me in

            3  preparing my declaration.

            4      Q.    Do you think that those two cases set out all

            5  of the criteria the federal judiciary uses?

            6      A.    That's not the task that was given to me.

            7      Q.    What task was given to you?

            8      A.    Can I read Paragraph 5?  Would that help to

            9  answer?

           10      Q.    I don't have any idea whether -- I just want

           11  you to answer my question.  What task was given to you?

           12      A.    Paragraph 5 is a response to your question.

           13      Q.    Very good.

           14      A.    "In evaluating the navigability of the Verde

           15  River, I am mindful that ANSAC intends to receive,

           16  review, and consider evidence on two issues:  The

           17  navigability or nonnavigability of the Verde River in

           18  its ordinary and natural condition, quote/unquote,

           19  prior to the State of Arizona's admission to the United

           20  States on February 14th, 1912, consistent with the

           21  Arizona Court of Appeals decision in State v. Arizona

           22  Navigable Stream Adjudication Commission," and then the

           23  citation, which I won't bore us all with; "and (b)

           24  segmentation of the Verde River consistent with the

           25  United States Supreme Court's decision in PPL Montana."
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            1      Q.    Okay, you studied those two cases.  And for

            2  purposes of your testimony here, based on those two

            3  cases, you claim to be an expert in federal judicial

            4  determinations of navigability for title purposes in

            5  the United States?

            6      A.    I claim to be an expert in providing

            7  information that would be relevant to these two tasks

            8  before me.  So perhaps I should restate, and when you

            9  say federal judiciary, perhaps I need to ask you what

           10  exact -- are you asking me if I'm an expert on all

           11  navigability case law?  I would say no.  But I'm not

           12  sure what you're asking me.

           13      Q.    Well, you know, you are claiming to be an

           14  expert in the law that governs, for title purposes,

           15  navigability.

           16      A.    Mr. Helm, no disrespect.  I just said that I

           17  am an expert, in my opinion, on providing the

           18  Commission the information necessary related to those

           19  two court cases.

           20      Q.    And if those two court cases are not all the

           21  information that the Commission needs to make its

           22  determination, then your report is simply restricted to

           23  those two cases, and we should not pay any attention to

           24  it for any of the criteria set out in any other case?

           25      A.    Mr. Helm, I will leave that for you to brief
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            1  and for the Commission to take the benefit or the lack

            2  thereof of the information that's in my report.

            3      Q.    You didn't write your report for any

            4  compliance with anything but those two cases; is that

            5  fair?

            6      A.    I believe that's what I just said.

            7      Q.    I just want to make sure I understand.

            8            Within that context, tell me what the

            9  standard for a navigability determination is as set out

           10  in those two cases.

           11      A.    There are a series of factors.

           12      Q.    All right.  I asked you to tell me what they

           13  were.  Would you tell me?

           14      A.    Okay.  One is a temporal factor, if you will,

           15  and that is on or before statehood.  Also is temporal,

           16  if you will, in that streamflow conditions should be

           17  looked at in their ordinary and natural condition.

           18            Another factor to consider is the boats that

           19  are being used, if they are used, should be

           20  meaningfully similar to the boats that were available

           21  for commerce at the time of statehood.

           22            Another factor that comes to mind is that one

           23  is to look at both the actual occurrence of the river

           24  in its use as a highway for commerce or, lacking that,

           25  its susceptibility for commerce.  So both actual use,
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            1  which I believe the court has indicated is most

            2  persuasive, versus, lacking that, its susceptibility.

            3            So I'm trying to -- I apologize, Mr. Helm.

            4  Try to put yourself in my shoes.  I'm trying to

            5  consider all of the factors.

            6            Also, the person using the river, again, is

            7  using it as a highway for commerce.

            8      Q.    Okay.  So with regard to that last item --

            9      A.    Oh, and, I'm sorry, one more --

           10      Q.    Sure.

           11      A.    -- to complete, is a spatial factor, and that

           12  is we are to look at that segment of the river that is

           13  relevant for the proceedings; thus, the segmentation

           14  factor.  So I believe I've got them all.

           15      Q.    Is commerce a requirement?

           16      A.    The river is to be looked at, I believe,

           17  based on The Daniel Ball test, as a highway for

           18  commerce.

           19      Q.    If we have massive number of boats using a

           20  river, but none of it's for commerce, would that

           21  eliminate the use of that river for a navigability

           22  determination, to not consider those boats?

           23      A.    I would need to know a lot more about all

           24  these massive boats of which you're referring.

           25            So you're posing a hypothetical to me.
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            1      Q.    Absolutely.  I'm trying to find out what your

            2  standard is to make a determination of navigability for

            3  title purposes.  And you've told me that commerce, in

            4  some form or other, is a requirement.  Have I got that

            5  right?

            6      A.    That's correct.

            7      Q.    And so now I want to know what constitutes

            8  commerce in your mind.  Maybe that's an easier way of

            9  putting it.

           10      A.    Use for trade and travel.  And I know that

           11  you disagree, I believe, with at least what's stated in

           12  PPL Montana where it's trade and travel.  Use of the

           13  river for trade and travel related to someone's

           14  livelihood.

           15            I certainly am cognizant of the fact that

           16  someone using a river for personal business might also

           17  constitute commerce, but it would still be for their

           18  livelihood.  As I view it, Mr. Helm, and I'm sure you

           19  disagree vehemently, someone on a hunting trip, I don't

           20  consider that necessarily is for their livelihood.  So

           21  a hunting trip would be outside the realm of what I

           22  would consider the use of the river for commerce.

           23      Q.    It has to be something more than somebody

           24  getting in a boat at Point A and going to Point B,

           25  traveling down the river?
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            1      A.    I'm not sure if there was a question there,

            2  but I'll again say the use of the river as a highway

            3  for commerce means that the person using it is using it

            4  for their livelihood.  And, again, that is one of many

            5  factors that would be considered.

            6      Q.    So the travel on the river must be related to

            7  the person's livelihood who's doing the traveling?

            8      A.    I believe that's -- yes, that would be an

            9  important factor for a Commission to consider.  Not by

           10  itself, but a factor.

           11      Q.    And that's a factor that you considered in

           12  making your determination?

           13      A.    And I'll let you and the Commission decide

           14  whether I made the right call or not.

           15      Q.    I understand that.  But you do admit to

           16  having used that specific factor in making your

           17  determination?

           18      A.    I think I just said that, yes.

           19      Q.    I didn't think you did, but that might be

           20  just my hearing.  I'm getting old.

           21            All right.  Now, you mentioned, also, that

           22  you need to make a determination based on the ordinary

           23  and natural condition of the stream, right, or the

           24  river?

           25      A.    Yes.
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            1      Q.    Okay.  So the first thing I need you to do

            2  for me is to define what you understand the term

            3  ordinary means.

            4      A.    Ordinary would be -- and I will use the words

            5  of State v. Arizona, and they are actually --

            6      Q.    Let me stop you just for one second.

            7  Ordinary as you applied it in making your determination

            8  in this matter.

            9      A.    Yes.

           10      Q.    Fair enough.

           11      A.    That's what I was -- that's where I was

           12  heading.

           13      Q.    Just wanted to make sure.

           14      A.    If you look at Footnote (a), I prepared my

           15  report with that definition of ordinary and natural.  I

           16  can read it or you can refer to it, whatever you would

           17  prefer.

           18      Q.    Takes me a while to get back up to the top of

           19  your report.  I'm trying to do it.  So maybe why don't

           20  you read it to me.

           21      A.    Sure, sure.

           22            "The Arizona Court of Appeals characterized

           23  ordinary flow conditions as, quote, usual, absent major

           24  flooding or drought, and natural flow conditions as

           25  without manmade dams, canals or other diversions."
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            1      Q.    Okay.  Did they indicate that they must be

            2  considered as separate elements?

            3      A.    I believe in this decision it's an and, but

            4  you're probably going to tell me it's an or.

            5            I do know that PPL Montana is and; and I

            6  believe the governing legislation, the ARS, it says

            7  and.

            8      Q.    Okay.  And it says and in here.  But in

            9  reading this, is there any doubt in your mind that the

           10  court in Winkleman required the Commission to make a

           11  separate determination for ordinary and a separate

           12  determination for natural, and they could not equate

           13  one to the other?

           14      A.    Mr. Helm, I'm not a lawyer, so I'm not even

           15  going to try to guess what the Winkleman court was

           16  suggesting or anything else.

           17      Q.    Good enough.  Then this will be fairly simple

           18  for me.

           19      A.    Sure.

           20      Q.    You did not make a separate determination of

           21  what the Verde River would look like as ordinary as

           22  defined by the Winkleman court; fair enough?

           23      A.    I characterized it based on the Court of

           24  Appeals' definitions that I read.

           25      Q.    You did not make a separate determination for
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            1  ordinary?

            2      A.    I considered both ordinary conditions and

            3  natural conditions.

            4      Q.    Together?

            5      A.    Together, yes.

            6      Q.    I can't find a place in your report where you

            7  go, heading, "Ordinary Condition of the Verde River,"

            8  and then you write that up as that is defined by

            9  Winkleman; fair enough?

           10      A.    Okay.

           11      Q.    Okay?

           12            I also can't find the same deal for natural,

           13  right?  You didn't do a section where you describe what

           14  the natural conditions of the Verde River?

           15      A.    I would disagree with you there.

           16      Q.    Okay.  Where do we define or find the section

           17  where you did the natural conditions as opposed to

           18  natural and ordinary?

           19      A.    In one of my tables, at least with regard to

           20  the flow reconstruction, I did both.

           21      Q.    Together?

           22      A.    Together.

           23      Q.    Right.  I'm looking for separate.  If you

           24  didn't do --

           25      A.    Looking for separate.
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            1      Q.    -- them separate, I don't want to know about

            2  it.

            3      A.    With regard to separate, the analysis that I

            4  made of irrigation diversions, that would be an attempt

            5  to assess the ordinary conditions of the river, and

            6  that was done and tabulated by itself, and one could

            7  look at that by itself.

            8      Q.    Do you tell us anywhere in your report that

            9  that's what that is?

           10      A.    I think the table is explanatory, and the

           11  text that goes with it; that it's an attempt to

           12  tabulate the occurrence of historic agriculture for the

           13  purposes of determining if that has an effect on the

           14  navigability of the river.

           15      Q.    Which table is that?

           16      A.    That is Table 2.

           17            Since one of the factors, as we've just

           18  discussed, is ordinary, and that is without manmade

           19  diversions, Table 2 is titled "Historic Irrigation

           20  Along and Near the Verde River above Fort McDowell."

           21  So I list the irrigated acres there, and so if you're

           22  looking for a case where I have information that I'm

           23  presenting that independently provides an assessment of

           24  one of the two, ordinary or natural, this would be an

           25  example of that.
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            1      Q.    Okay.  And where in Table 2 do you tell us

            2  that is this an assessment of the ordinary condition of

            3  the stream?

            4      A.    Give me a second.

            5            In Paragraph 29 I summarize the findings from

            6  Table 2, and I say towards the end of that paragraph,

            7  and this is on Page 6 --

            8      Q.    Okay.  If I go back up there from Table 2 to

            9  Page 6, it will be another 10 minutes, so tell me what

           10  it says.

           11      A.    Sure, sure.  I would like to help.

           12            "As discussed further in Section VII, it is

           13  unlikely that even this level of stream depletion would

           14  have substantially changed the depth of the stream and

           15  impacted its susceptibility to navigation."

           16      Q.    Okay.  So that doesn't say anything about or

           17  use the word ordinary, does it?

           18      A.    The susceptibility to navigation should be

           19  considered under ordinary and natural conditions.

           20      Q.    Do you say that anywhere in your report; that

           21  when you're talking about the susceptibility, it means

           22  susceptibility under ordinary conditions?

           23      A.    Again, Mr. Helm, going back to the task that

           24  was before me, my task was to review the conditions of

           25  the Verde River consistent with those two court cases.
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            1  And the one court case, again, talked about

            2  characterizing the ordinary flow conditions and the

            3  natural flow conditions.

            4            So I believe the task that the Commission

            5  gave me and gave all of us here, including counsel, was

            6  to look at the evidence, receive, review and consider

            7  evidence on those two issues, and that first issue is

            8  ordinary and natural.  And I will leave it to you as to

            9  whether I did that fairly or not.

           10      Q.    All right.  Well, let me just ask you a

           11  question or two about Table 2 that you're telling me is

           12  the ordinary reconstruction, and you have it assessed

           13  by year; is that fair?

           14      A.    This is a table that is attempting to look at

           15  what type of irrigation was occurring and associated

           16  streamflow depletions.

           17      Q.    I get that.  But you say it reflects the

           18  ordinary condition?

           19      A.    It is useful in determining what the ordinary

           20  flow condition is.  It's a table that's trying to

           21  figure out how much streamflow depletion is associated

           22  with so many irrigated acres, so...

           23      Q.    Okay.  And during the years that you have set

           24  out there, did any floods take place?

           25      A.    Did any floods take place.
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            1            I would believe that there would have been

            2  floods, sure.

            3      Q.    Okay.  And is there anywhere in Table 2 where

            4  you show me where you eliminated the impact of the

            5  flood in your calculations regarding surface water

            6  diversions?

            7      A.    Again, these were diversions related to

            8  irrigation.  This wasn't an attempt to try to evaluate

            9  flood conditions.  I do that elsewhere in my report.

           10      Q.    Okay, well, they don't stop irrigating just

           11  because there's high flow going down the river, do

           12  they?

           13      A.    Well, if it was associated with a rain event,

           14  they might cut back on their irrigation at the time.

           15  If it was a monsoonal storm and they just got a bunch

           16  of rain dumped on their field, perhaps they wouldn't

           17  irrigate as much.  I certainly didn't evaluate that.

           18      Q.    All right.  So this table doesn't make any

           19  distinguishing assessment of drought or flood as it

           20  would impact irrigation; is that fair?

           21      A.    This table does not.  Elsewhere I do.

           22      Q.    Now, as part of the natural part of

           23  evaluating a river, floods and droughts are part of it,

           24  right?

           25      A.    Sure.  That's correct, yeah.
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            1      Q.    And in order to be ordinary, you've got to

            2  take floods and drought out, right?

            3      A.    Yes, that's correct.  Sure.

            4      Q.    And this table doesn't take the impact of

            5  floods and drought out of your assessment?

            6      A.    Again, this table, you wanted an example

            7  where I just looked at one or the other.  So this was a

            8  table that addressed one of the two, which is the

            9  natural side.

           10      Q.    It includes the other side.  Oh, no, this

           11  table -- maybe I misunderstood you.  I thought you were

           12  telling me this table addresses the ordinary side?

           13      A.    No, natural, because it's related to

           14  irrigation.  So we're looking at something -- I mean

           15  natural meaning absent the effects of man or his

           16  diversions.

           17      Q.    Right.

           18      A.    So if I did, I misspoke.

           19      Q.    I'm sorry.  I understood it to be just the

           20  opposite.  One of us goofed up.

           21      A.    Yeah, and I apologize.  It's probably me.

           22            But, again, historic irrigation is definitely

           23  under the header of a cultural depletion, which, based

           24  on that definition, and I'll just read it again for --

           25      Q.    You don't need to read it again.
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            1            The thing that's clear now, and just let me

            2  reverse the question --

            3      A.    Okay.  Yeah, sure.

            4      Q.    -- is that this Table 2 includes the impacts

            5  of flood and drought?

            6      A.    This table was not intended to look at the

            7  conditions of floods and droughts.  So I would

            8  disagree, because it simply has nothing to do with

            9  floods and droughts.

           10            It was an attempt to try to capture potential

           11  nonnatural flow conditions; that is, natural flow

           12  conditions are defined without manmade dams, canals or

           13  other diversions.  This is a table of historic

           14  irrigated acres and associated diversions.  So this was

           15  an attempt to try to characterize the degree of manmade

           16  diversions, which is one of the two things you asked me

           17  to look at.

           18      Q.    Sure.  And let me flip it a little because we

           19  talk about floods a lot.

           20      A.    Sure.

           21      Q.    But the other hooker in that is drought,

           22  isn't it?

           23      A.    And as I think I indicated, I separately

           24  addressed drought elsewhere, floods and drought.

           25      Q.    But would they irrigate more in a drought?
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            1      A.    Would they irrigate more in a drought.

            2            That would be reasonable to conclude.

            3      Q.    And you don't have any assessment of whether

            4  there was a drought that occurred between 1864 and

            5  1883, correct?

            6      A.    What this is, Mr. Helm, is an estimate of

            7  diversions for irrigation based on irrigated acres.

            8  So, yes, there could be times when these diversions

            9  could be quite a bit less, actually, if it was a wet

           10  year.  You might recall, what I used was what I

           11  considered to be more typical diversions.  So, again,

           12  there could be some very wet years where they would be

           13  diverting less and maybe some very dry years where they

           14  would be diverting more, but I tried to avoid those

           15  extremes and was trying to capture something more

           16  typical.

           17      Q.    How did you do that?

           18      A.    The sources that I got this from, Hayden

           19  provided me the acreage, but the diversions came from,

           20  and I indicate there, both Hancock and Hayden.

           21            And when you go to the Hancock and Hayden

           22  report, they had maximum diversions of these ditches,

           23  and I believe they used the word ordinary or typical

           24  diversions in the ditches.  So I tried to focus in on

           25  the ordinary diversions, again, thinking that that was
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            1  the task before me.

            2      Q.    Okay.  So if it's the ordinary diversions,

            3  that would not be a natural condition, would it?

            4  Wouldn't that be an ordinary condition?

            5      A.    Any diversions are -- any diversions are a

            6  nonnatural condition.

            7      Q.    I don't understand.

            8            In the context of ordinary and natural, what

            9  you're saying is any diversion is a nonnatural

           10  diversion?

           11      A.    Again, I apologize, Mr. Helm.  Maybe I'm

           12  getting tired.  But Arizona Court of Appeals defined

           13  natural flow conditions as without manmade dams, canals

           14  or other diversions.

           15      Q.    Right.

           16      A.    So I'm saying that diversions are evidence of

           17  nonnatural -- or conditions that would result in

           18  nonnatural flow.

           19            I apologize.  I don't know how else to say

           20  it.

           21      Q.    I'm lost.  I mean if these are natural, they

           22  didn't have anything to divert them with, right?

           23      A.    I don't think diversions by their nature are

           24  natural.

           25      Q.    Oh, no, I -- well, sure they are.  If you
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            1  build a structure out at the river to shove the water

            2  off onto your land, that's not a natural condition, is

            3  it?

            4      A.    No.

            5      Q.    Okay.

            6      A.    Okay.  All right, I apologize.  I must -- we

            7  must -- I must be misunderstanding.

            8      Q.    Both of us are very confused, I can see that

            9  much.

           10      A.    And I'm surprised, because I don't know how

           11  clearer the title of my table could be, "Historic

           12  Irrigation Along and Near the River Above Fort

           13  McDowell."

           14      Q.    And that irrigation comes from a diversion;

           15  fair?

           16      A.    Yes.

           17      Q.    Wouldn't have it without it?

           18      A.    Yes.

           19      Q.    Okay.  So these are not natural diversions?

           20      A.    I think any diversion --

           21      Q.    Is not natural?

           22      A.    -- is not natural.

           23      Q.    Right.  Just bear with me.  I'm trying to get

           24  it figured out.

           25            So this does not represent the ordinary
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            1  condition prior to man coming along and changing the

            2  situation?

            3      A.    Right, Mr. Helm.  I indicated that I used

            4  this data to help evaluate what the conditions were in

            5  their natural state, and --

            6      Q.    How do you do that?  Explain how you take

            7  conditions that are not natural --

            8      A.    Sure.

            9      Q.    -- and evaluate conditions natural.

           10      A.    Sure.

           11            What I did, Mr. Helm, is when you look at the

           12  estimated streamflow depletion associated with that,

           13  which is the fourth column, that's an attempt, in my

           14  opinion, to come up with a high estimate of the effect

           15  or the impact of irrigating those lands, as to water

           16  that would have been taken away from the river.

           17            So let's just use, as an example, 1872.  I'm

           18  saying based on the irrigated acreage that we have, how

           19  much water could have been diverted out of the river.

           20  If you count for some of that water coming back, I'm

           21  suggesting that the water was taking a hit of almost

           22  40 cubic feet per second.

           23      Q.    Okay.  So it took 68 out and it put 39 back,

           24  is that what I get?

           25      A.    No, it's not putting 39 -- well, 39, in my
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            1  opinion, would -- in my way of trying to overestimate

            2  the potential impacts from diversion, that 39 would

            3  have to be put back in the river to try to reconstruct

            4  the flows as if the diversion did not happen.

            5      Q.    That's what I just said, I thought.

            6            Why, when you're figuring out the amount of

            7  water being diverted, don't you just use that number to

            8  calculate the diversion, instead of adding back this

            9  return flow?

           10            In other words, if I know all the -- the

           11  amount of water that's being diverted, I add it up, I

           12  get the amount of water going down the river, don't I?

           13      A.    Mr. Helm, again, maybe I misspoke and, again,

           14  I apologize if I'm getting tired.  But this 39 is the

           15  amount that I'm saying I'm estimating as an upper limit

           16  of what was depleted from the stream that would need to

           17  be added back to the stream to reconstruct its flow.

           18            And I think I -- estimated streamflow

           19  depletion below irrigated areas.  So using my 1872 as

           20  an example, the 39 cfs I am saying is otherwise not

           21  going to get back to the river.  So if we want to try

           22  to look at the river in its natural condition, assuming

           23  that such a diversion did not occur, you would put that

           24  39 cubic feet per second back into the river.

           25      Q.    Why isn't it a sum of all of the numbers in
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            1  your Estimated Surface Water Diversion For Irrigation,

            2  Table 3?

            3      A.    I'm sorry, Table 3 is the beaver dams.

            4      Q.    No, I mean in Table 2, Line 3, whatever you

            5  want to call it.

            6      A.    I'm sorry, could you state the question,

            7  please?

            8      Q.    Sure.  Why isn't the amount of water just the

            9  sum of all the water that they diverted?  Why do I have

           10  to add it back?  Aren't you overstating it?

           11      A.    Oh.  Well, as I think -- and I believe you

           12  were here, Mr. Helm.  The amount of water that's being

           13  diverted from the Verde River, based on the records I

           14  looked at, are considerably more than the crops need,

           15  and I attempted to -- and I could direct you to

           16  analyses, including one that was done by Hayden, where

           17  he talks about the fact that a considerable larger

           18  amount of water is diverted out of the river than could

           19  in any way be needed by the crops in their consumptive

           20  use.

           21      Q.    Well, I got all that.  But I'm just saying

           22  why isn't the sum of all the water being diverted, all

           23  right, added to what didn't get diverted, the total

           24  amount of water in the stream?

           25      A.    Yeah, and I think -- I thought I --
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            1      Q.    Before people started growing things.

            2      A.    Well, the water that was diverted out of the

            3  stream for agricultural purposes, and I spent, I think,

            4  quite a bit of time on direct trying to explain, that

            5  the Verde Valley was unusual and the amount of water

            6  that was being diverted was quite a bit higher than

            7  certainly what would be needed by the crops.

            8            So when you divert all that water out, if you

            9  actually look at the ditches in the Verde area, the

           10  majority of the ditches, those ditches run all the

           11  time; that is, outside of the few months, usually in

           12  the winter, when they don't -- they do maintenance on

           13  the ditches, the water is running continuously in the

           14  ditches.

           15            And so when you look at the actual geometry

           16  and the dynamics of those irrigation systems, they then

           17  turn water out from the ditches onto the lands.

           18      Q.    Let me just stop you there.

           19                 CHAIRMAN NOBLE:  That's a good place,

           20  that's a good line.

           21                 MR. HELM:  I've got to ask him just one

           22  question, because I don't understand it, and I need to

           23  understand it, and if we break until tomorrow, it will

           24  go away.

           25                 CHAIRMAN NOBLE:  Are you sure?
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            1                 MR. HELM:  No.

            2                 CHAIRMAN NOBLE:  9:15 in the morning.

            3                 Go ahead, John, one more question.

            4  BY MR. HELM:

            5      Q.    You're analyzing this Verde Valley, where the

            6  river, is with crops growing on it, right?

            7      A.    Yes.

            8      Q.    And they're using up part of that water,

            9  right?

           10      A.    Yes.

           11      Q.    So aren't you shortchanging the river the

           12  water that was used for those crops if you're out to

           13  determine how much water would have been there if

           14  nobody was growing crops?

           15      A.    No, Mr. Helm, I don't believe that I did

           16  that.

           17      Q.    Well, and that's what I'm looking for you to

           18  explain to me, how that -- you're saying that we've got

           19  a diversion out here.  We put 4 -- the top one says we

           20  divert 7, we put 4 back in.  That's after somebody used

           21  up that 3 cfs, right?

           22      A.    Mr. Helm, I'm not saying that -- I'm saying

           23  that 7 is taken out, if you want to use 1864, and in my

           24  conservative approach, 4 out of the 7 would not have

           25  otherwise come back into the river and would have been
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            1  lost.

            2      Q.    That's only if somebody took it out.

            3                 CHAIRMAN NOBLE:  John, you keep asking

            4  questions.

            5                 MR. HELM:  I know it, but that's what

            6  I'm confused with.

            7                 MR. HOOD:  He's also not letting him

            8  answer the questions, which I have a problem with.

            9                 THE WITNESS:  I'm just struggling.  The

           10  Verde --

           11                 MR. HELM:  Think about it overnight.

           12  What I'm looking --

           13                 CHAIRMAN NOBLE:  Thank you.  Thank you.

           14  BY MR. HELM:

           15      Q.    What I'm looking at -- let me tell you what

           16  I'm thinking about.  What I'm thinking is the 7 is what

           17  was in the river, all right --

           18      A.    No.

           19      Q.    -- before man showed up and needed 3 of it to

           20  grow corn.

           21      A.    No, the 7 is not the flow in the river.  It's

           22  how much was diverted in the ditch from the river.  It

           23  says "Estimated Surface Water Diversions For

           24  Irrigation."  So that column is not the flow in the

           25  river.  It's the diversions.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                        VERDE RIVER     VOLUME 14     04/01/2015
                                                                      3223


            1                 CHAIRMAN NOBLE:  Mr. Burtell, we will

            2  take the unusual step of beginning tomorrow morning's

            3  testimony with an answer, rather than a question.

            4                 MR. HELM:  Great idea.

            5                 THE WITNESS:  Okay.

            6                 MS. HERNBRODE:  At 9:15.

            7                 CHAIRMAN NOBLE:  9:15, if you can get up

            8  here.

            9                 (The proceedings adjourned at 5:06 p.m.)
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            1  STATE OF ARIZONA    )
               COUNTY OF MARICOPA  )
            2

            3            BE IT KNOWN that the foregoing proceedings
               were taken before me; that the foregoing pages are
            4  a full, true, and accurate record of the proceedings,
               all done to the best of my skill and ability; that
            5  the proceedings were taken down by me in shorthand
               and thereafter reduced to print under my direction.
            6
                         I CERTIFY that I am in no way related to
            7  any of the parties hereto, nor am I in any way
               interested in the outcome hereof.
            8
                         I CERTIFY that I have complied with the
            9  ethical obligations set forth in ACJA 7-206(F)(3)
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