In the Matter of the Navigability of the Verde River
NO. 04-009-NAV

Administrative Hearing, Volume 16
April 3, 2015

Coash & Coash, Inc.
1802 N. 7th Street
Phoenix, AZ 85006
602-258-1440
www.coashandcoash.com

@oash
8&Coash
POSITION REPORTERS'

PHOENIX DEF EPORTE
& VIDEOCONFERENCING

To open files, click on the desired file type in bookmark on |eft.
For quick saving or searching multiple files, click attachments tab (or paperclip) on left.
For best viewing/searching, use Adobe Reader/Acrobat ver. 9 or higher
(www.adobe.com).




	Files
	ScreenView Transcript (view/search)
	Condensed Transcript (view/search/print) 
	Full Size Format (view/search/print) 
	ASCII Transcript File



VERDE RIVER VOLUME 16 04/03/2015 Page 3460

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

22
23
24
25

BEFORE THE
ARI ZONA NAVI GABLE STREAM ADJUDI CATI ON COMM SSI ON

N THE MATTER OF THE NAVI GABILITY )
OF THE VERDE RI VER FROM | TS ) NO. 04-009- NAV
HEADWATERS AT SULLI VAN LAKE TO )
THE CONFLUENCE W TH THE SALT ) ADM NI STRATI VE
RI VER, YAVAPAI, G LA AND MARI COPA ) HEARI NG

)

)

COUNTI ES, ARI ZONA.

At: Phoeni x, Arizona
Dat e: April 3, 2015
Fi |l ed: April 22, 2015

REPORTER S TRANSCRI PT OF PROCEEDI NGS
VOLUME 16
Pages 3460 through 3566, Inclusive

COASH & COASH, | NC.
Court Reporting, Video & Videoconferencing
1802 N. 7th Street, Phoenix, AZ 85006
602- 258- 1440 mh@oashandcoash. com

Prepared by:

Jody L. Lenschow, RMR CRR
Certificate No. 50192

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3461

1 I NDEX TO EXAM NATI ONS

2 W TNESS PAGE

3 JONATHAN FULLER - REBUTTAL

4  REBUTTAL DI RECT EXAM NATI ON BY MS. HERNBRODE 3466
REBUTTAL CROSS- EXAM NATI ON BY MR MCA NNI' S 3526

5 REBUTTAL CROSS- EXAM NATI ON BY MR, HOCD 3556

REBUTTAL CROSS- EXAM NATI ON BY MR HELM 3560

REBUTTAL REDI RECT EXAM NATI ON BY Ms. HERNBRODE 3561

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3462

QO 0 ~NoOoIkhwNE

e
H

R
WN

e e
© N o 0 N

N~
[@]{e]

N N N N DN
g A~ W N

BE | T REMEMBERED t hat the above-entitled
and nunbered matter cane on regularly to be heard
before the Arizona Navigable S rean1Ad udi cati on
Conmi ssion, at Squire, Patton Bogﬂ LLP, 1 east
Washi ngton Street, Suite 2700 oenlx "Arizona,
commencing at 9:40 a.m on the 3rd day of April, 2015.

BEFORE: WADE NOBLE, Chairman
JIM HENNESS Vi ce Chairnman
JI M HORTON, Conmi ssi oner
Bl LL ALLEN Comm ssi oner

COW SSI ON STAFF:

M. George Mehnert, Director,
Legal AsSistant, Research Analyst

APPEARANCES:
For the Conmi ssion

SQUIRE PATTON BOGGS fUS) LLP
. Fred E. Breedlove, Ill, Esq.
1 East Washi ngt on Street
Suite 2700
Phoeni x, Arizona 85004
¥602) 528- 4000 _
red. breedl ove@qui r epb. com

For Freeport M nerals Corporation

FENNENDRE CRAI PC

Bg . Sean T. od, Es
94 East Camel back Road

Suite 600

Phoeni x, Arizona 85016

(602) 916- 5475

shood@ cl aw. com

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3463

% APPEARANCES CONTI NUED:
3 For the Salt River PI’O{EC'[ Agrl cul tural rrpr ove nent and
Power District and Salt River Valley Water User
4 Association:
5 SALMON LEW S & WELDON, PLC
By M. Mark A, MG nnis, Esq
6 Bg M. R Jeffrey Hellma
2850 East Canel back Road
7 Suite 200
Phoeni x, Arizona 85016
8 (602) 801-9066
mama| wpl c. com
9 rj h@l wpl c. com
L
12 For Fort MDowel | Yavapai Nation:
FORT MCDOWELL YAVAPAI NATI ON
13 By M. Thomas Mri art
Acting General Counse
14 By Dr. Carole Coe Kl oPatek _
Director of _Governnment Relations
15 P.O. Box 17779 _
Fountain HIls, Arizona 85269-7779
16 %480) 789- 7000
m:)rlartK t ncdowel | . or
%g ckl opatek@t ncdowel | . or @
19
20 For Arizona State Land Departnent:

AR ZG\IA ATTORNEY GENERAL S OFFI CE
21 By Ms. Joy. Hernbrode, Esq.
By M. EdwWin W Slade, ITlI

22 ASs| st ant Attorne%/s Gener al
1275 West Washin

23 Phoeni x, Ari zona 007
&202) 542-7785

%é’ tural Res ources@lzag. gov

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3464

% APPEARANCES CONTI NUED:
3 For Maricopa County:
HELM LI VESAY & WORTHI NGTON, LTD
4 Bg . John Hel m Es%.
1619 East Cuadal upe Road
5 Suite 1
Tenpe, Arizona 85283
6 480)  345-9500
. el mjohn@l waz. com
8
9 For Yavapai - Apache Nati on:
MONTGOVERY & | NTERPRETER, PLC
10 By Ms. Susan B. I\/bntgomery
4835 East Cactus Roa
11 Suite 210 _
Scottsdale, Arizona 85254
12 (4802 513-6825
spont gonery@n | awaz. com
%2 rinterpreter@n | awaz. com
15 For Defenders of Wldlife, et al.:
16 ARl ZONA_CENTER FOR LAW | N THE PUBLI C | NTEREST
Bg Ms. Joy E. Herr-Cardillo
17 2205 East _Speedwa% Boul evard
Tucson, Arizona 385719
18 520-529- 1798 _
19 jherrcardill o@cl pi.org
20
21 For the Gty of Phoenix:
Cl TY OF PHOENI X LAW DEPARTMENT
22 B& Ms. Cynthia S. Canpbel |
200 West” Washington Street
23 Suite 1300 .
Phoeni x, Arizona 85003-1611
24 602- 262-6761 _
o5 cynt hi a. canpbel | @hoeni x. gov

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3465

1 CHAI RVAN NOBLE:  Good nor ni ng.

2 M. Mehnert, will you call the roll.

3 DI RECTOR MEHNERT:  Conmmi ssi oner Al | en.
4 COWM SSI ONER ALLEN:  Present.

5 DI RECTOR MEHNERT:  Commi ssi oner Henness.
6 COW SSI ONER HENNESS:  Present.

7 DI RECTOR MEHNERT:  Conmi ssi oner Horton.
8 COMM SSI ONER HORTON:  Here.

9 DI RECTOR MEHNERT:  Chai rman Nobl e.

10 CHAI RVMAN NOBLE: Here.

11 DI RECTOR MEHNERT: Legal counsel is

12 here, and we have a quorum

13 CHAl RVAN NOBLE: Good norni ng, Jon.

14 THE WTNESS: Good norning, sir.

15 CHAI RMAN NOBLE: Joy, are you ready to
16 proceed?

17 MS. HERNBRODE: In just a nonent,

18 M. Chairman. Sorry, | needed a witing utensil.

19 CHAI RVAN NOBLE: Ckay. Joy.

20 MS. HERNBRODE: Yes.

21 CHAI RVAN NOBLE: | heard some comment
22 that you expect to be through with M. Fuller about
23 3:00 this afternoon. W would appreciate it if you
24 woul d do your best to be done with himby 11:00 a. m
25 MS. HERNBRODE: | was aimng for noon,
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hoping for earlier, M. Chairnan.

CHAI RVAN NOBLE: Thank you.

MS. HERNBRCDE: But |'ve al so been
strongly warned by a very wonderful woman that if |
talk too fast, chaos wll ensue.

CHAI RVAN NOBLE: There will be an
informal neeting with the Chair and the | awers
follow ng today's testinony.

M5. HERNBRCDE: That's om nous.

CHAI RMAN NOBLE: It is, | assure you.

MR. HELM Here or at a bar?

CHAIl RVAN NOBLE: Well, this Mrnmon boy
ain't going to show up at no bar.

Pl ease.

JONATHAN FULLER,
called as a rebuttal wtness on behalf of the State
Land Departnent, was exam ned and testified as foll ows:

REBUTTAL DI RECT EXAM NATI ON
BY MS. HERNBRODE:
Q Good norni ng, Jon.
A Good nor ni ng.
Q Joy Hernbrode for the State Land Depart nent,
for the record. And you are?

Coash & Coash, Inc.
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A |"mJonathan Fuller. | reside in Phoenix,
Ari zona.

Q All right. Jon, did you rely on other
experts in preparing your report and testinony?

A Yes, | did.

Q Hi storians?

A Yes.

Q Ar chaeol ogi st s?

A Yes.

Q G her hydrol ogi sts, geonor phol ogi sts?

A Yes.

Q Let's start --

A Check that. O her geonorphol ogi sts, no other
hydr ol ogi st s.

Q Ckay. Let's start by tal king about sone of

the testinony.

CHAI RVAN NOBLE: Ckay, now is going to
have to have a little interruption. The Chair has
difficulty hearing the witness. Perhaps he's
recovering. But is there sone sort of device that may
anplify M. Fuller's voice?

(An of f-the-record di scussion ensued.)

CHAI RVAN NOBLE: Ckay, continue.

THE WTNESS: And |I'Il do my best to
proj ect towards you.

Coash & Coash, Inc.
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COW SSI ONER ALLEN: Pl ease.
CHAI RVAN NOBLE: Depends on how wel | you
feel.
BY M5. HERNBRODE:
Q Let's start by tal king about some of the
stuff that Wn testified to.
Do you recall Wn was asked about a
pool -and-riffle systemon the Verde that included
5-foot deep pools and 1-inch deep riffles and whet her
that would be fun to boat?
A Yes, | do.
Q Based on your experience as a geonor phol ogi st
and a boater, is there anywhere on the Verde where
there's a 1-inch deep riffle?

A Not that |'m aware of.
| take that back. There may be in Segnent O.
Q And, again, we're not asserting navigability
on Segnent 0; is that correct?
A W are not.

COW SSI ONER ALLEN:  Joy, just one
question real quick

Define the limts of Section O for ne
agai n, Jon.

THE WTNESS: Segnment O goes from
Sul livan Dam down to Forest Road 638, which | believe

Coash & Coash, Inc.
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is at Mle 7.1, sonewhere in there.

COW SSI ONER ALLEN:  What about Still man
Lake?

THE WTNESS: Stillman Lake was in
Segment 0.

COW SSI ONER ALLEN:  Wbul d you not be
able to navigate Stillmn Lake?

THE WTNESS: Yeah, Stillman Lake is a
pool. | assunme, by the fact that you're asking the
question, that you' ve been there. And the pool is
about a quarter to a third of a mle long, to ny
recollection. 1I1t's a couple of feet deep, at the nost.

You can definitely put a boat in it and
paddl e around in it; but in ny opinion, because it's
i sol ated by very shallow reaches or reaches that have
other characteristics of nonnavigability, | didn't feel
like it nmet the reach of significant length that the
courts have asked for in defining segnents.

BY M5. HERNBRODE:

Q And, Jon, to follow up on that, if you
recall, M. Burtell read a passage out of WIIians'
Cui de that was describing Segnment 0. Was part of your
concl usi on based on the fact that M. WIllians didn't
believe that Segnent 0 was particul arly navigabl e?

A Vell, M. WIIlians doesn't actually nake any

Coash & Coash, Inc.
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opi ni ons about navigability; but he does describe the
boatability, and he also nentions what's been call ed
Stillman Lake and the fact that you can paddl e around
init and actually encourages people to paddle up to
the top of that and say this is the point where boating
begi ns.

Up above that, upstreamof Stillman Lake, |
think his descriptions of it are pretty accurate. He
says it's very steep, it's very rocky, it's not very
wet. And | would concur. It would be very difficult
to get a boat down there w thout being significantly
brui sed, or your person being significantly bruised.
Your boat m ght survive, and you m ght not.

Q All right. Let's go back to Wn here.

Do you renenber Wn tal ki ng about using
Googl e Maps to | ook for obstructions on the river?

A Yeah, | believe Wn said sonething |ike that,
that's a good way to view the river, and Wn and | have
tal ked about that, and I think it's a good way to view
the river if you can't be there in person

It's certainly not anywhere close to the
perspective you get fromstanding with your toe in the
water, | guess the phrase is we used earlier this week,
or sitting in a boat. |It's just not as good. There's
an entirely different perspective on the water than

Coash & Coash, Inc.
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when vi ewed fromthe sky.

Q Wn was al so asked about channel shifts
during floods and whether those are typical. What do
you t hi nk?

A | think possible would be a better word,
rather than typical. | showed in ny presentation a
series of photographs, historic aerial photographs,
that bracket a nunber of large floods in Segment 5 down
near the Fort MDowel | Indian Community, where the
river is basically in the same place. It's readily
i dentifiable.

| showed USGS maps for all of the segnents,
the ol dest USGS maps that | could find, and in every
case the river position is nearly identical in those
ol der maps to its current position. There had been, of
course, some changes |ocally, but those kinds of
changes tend to be relatively mnor, and certainly the
character of the river hasn't changed fromthe ol dest
maps.

Q If there were going to be channel shifts,

t hough, they would occur during floods, not at other
times?

A That would be typically when they woul d
occur, at their greatest rate.
Q Wn tal ked about why he felt nean depths were

Coash & Coash, Inc.
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1 less helpful in determning navigability. What are

2 your thoughts on that?

3 A Joy, can | go back just one second?

4 Q Yes.

5 A | said the river hasn't changed in character,
6 and | would like to clarify. It certainly has changed
7 in character due to the flow depletion in Segment 2.

8 It's a nuch smaller wet part of the river than it was
9 prior to -- inits ordinary and natural condition

10 And now we can go to the nmean depths. So you
11 asked ne a question, | believe, is whether the nean

12 depths were a good or a bad way to | ook at depth.

13 | think if nmean depth is all you have, nean

14 depth is a good way to | ook at the depths of the river.
15 When you're boating, you don't boat the average depth

16 of the channel. You put your boat in the deepest part
17 of the channel. That's just plain comon sense.

18 So | think maxi mum depths is the way to | ook
19 at -- the appropriate way to | ook at determ ning the
20 Dboatability of a river segnent.

21 Q And when you say mexi num depth, you're not

22 tal king about judging depth based on the pools; you're
23 talking about the deepest part of the shallow places,
24 correct?

25 A Right. In any given cross-section of the

Coash & Coash, Inc.
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river, | would be tal king about the maxi mum depth at
that cross-section. Cearly there are pools on the
Verde River that are probably 20 feet deep. They're
deeper than | can dive without my scuba equi pnent. And
' mnot tal king about those depths as being
representative.

| amtal king about when you're |ooking at a
particul ar cross-section, what's the deepest point
there. That's where you put your boat. That's what
determ nes boatability.

Q And does nean depth underestimate natura
channel s, depth in natural channel s?
A It can. If the channel is a perfect

rectangle, then the nean depth and the maxi mum depth
are the same. There are very few perfect rectangles in
nature, and so in nost cases there's an offset, and in
al nost every case --

Sorry. My wife would |like us to know t hat
her flight reservations have been made. And |'ve just
turned on ny nute. Sorry.

So in nost cases the mean depth is | ower than
t he maxi mum depth; in some cases, significantly. And
had a slide in nmy presentation that gave a
cross-section exanple of that case.

Q You used average depths in the Land

Coash & Coash, Inc.
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Department report?

A Yes.

Q And if you had to do it again, what would you
use?

A [f I had to do it again, with the budget |
had at the time, which was pretty challenging, |
probably would end up with the same -- using the sane
t hi ng.

If I had more tinme and budget when we did our
first round of studies, I would have taken a probe and
measur ed depths every hundred feet down the entire
river and reported that.

Q We're still using the depth cal cul ati ons and
the rating curves you devel oped for the 1993 study, is
that --

A Yes, yes. So we had that data. | didn't
feel like it was fair to abandon that data. But we've
certainly supplenmented it with the detailed fiel dwork
and estimates that we've been able to make, as well as
i nformation that other fol ks have cone to.

For instance, Dr. Mussetter did some nodeling
of a couple of reaches, and able to | ook at that, and
that depicts some maxi mum depths and that shows how the
means are different. So we've been able to suppl enent
that and | think give a better depiction of what the

Coash & Coash, Inc.
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real depths of the river on the Verde are.

Q Ckay. | would like to talk about a couple of
things that the historians testified to. In your
opi ni on, when you're |ooking at historical information
Is it nore inportant to pay attention to soneone's
characterization of the river, i.e., is it navigable or
not, or their observations about the river, it's 3 to
5 feet deep and flowing slowmy or sonething like that?

A Vell, | guess |I've been doing these studies a
long tine, and in listening and readi ng and hearing
about different observations of someone m ght have said
there are navigable streams, there are navigable
streans, it's very difficult to get inside their head
and understand what they neant by navi gable, what their
definition was. And certainly we've spent many hours
tal ki ng about definitions of navigability and standards
t her eof .

So | would say it's nore inportant to | ook
at, froman expert's perspective and a scientist's
perspective, to | ook at what actual physica
measurenents they were nmaking, estimtes they were
meking. So if sonebody said they thought it was 2 foot

deep, | think that's nore relevant than if they were
saying it was navigabl e or nonnavi gabl e.
Q Both of the historians tal ked about

Coash & Coash, Inc.
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boosterism What's your understandi ng of what
boost eri sm neans?

A Yeah, so boosterismis something that we're
wel | aware of if you're studying historical documents.
And when we were doing the original studies, we had
hi storians on our teamthat were certified and
qualified historians, and we had these ki nds of
conversations. It cane up in the context of the Santa
Cruz River study, in which there were sonme clearly
boosterish articles that tal ked about the ever-flow ng
Santa Cruz River and | akes on the Santa Cruz and
sailing on the Santa Cruz that were nore than just
fanciful. They were probably closer to land fraud.

And so we were well aware of that. So
boosterismis kind of trying to pronote your community,
say a little nore than is really there and descri bing
in a way that makes it sound bigger, nore enticing than
it is, as a way to get people to cone and nove here and
make investments in your community.

Q And | think you found us an exanpl e of what
you think of as boosterism and it's Page 15 of the
slides that were provided or it will be up here on the
screen.

A Slides? Sorry.

Q I[t's in there too.

Coash & Coash, Inc.
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A So this is fromthe Arizona Republican back
in July of I believe it's 1891.
And | think you're all struggling to read
that, so let's hopefully skip down.

CHAI RVAN NOBLE: Coul d you pl ease
proceed?

THE W TNESS:  Yes.

So it's an article that describes the
prosperity of Tenpe and tal ks about what a beautiful,
wonderful place it is and the streets lined with wagons
full of the golden produce or the amber crops,

et cetera, et cetera, et cetera. And you can all, at
your leisure, take a ook at this article.
| believe | actually have -- for sone

reason ny screen --
CHAI RVAN NOBLE: Joy, is this sonething
that wasn't previously presented?
MS. HERNBRODE: It was not previously
presented. It is now in evidence as X083, and we are
| ooki ng at Page 15, and there's a bl owp on Page 15 and
the entire article on Page 16.
CHAI RVAN NOBLE: Thank you very nuch
THE WTNESS: And | understand fromthe
chair you would |like us to nove on
CHAI RVAN NOBLE: Very qui ckly.

Coash & Coash, Inc.
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THE W TNESS: Thank you.
BY M5. HERNBRODE:
Q All right. Do you see anything about the Day
brot hers' account that makes you feel it's a boosterism
article?

A | do not.
Q [t's published in the Yuma paper?
A It's published in the Yuma paper. There is

some | anguage and use of adjectives that you woul dn't
typically find in today's paper, but it's clearly a
factual -type article, an account of sonething that they
bel i eve happened.

Q Is it difficult to evaluate historica
information if the information an expert relies on
isn"t in the record?

A Yes.

Q Ckay, look let's nove on to Dr. Missetter's
slides, which are Exhibit X060 is the original, and
then you have sonme changes you made, sone illustrations
you did.

There was a huge di scussion with both Wn and
Bob regarding the bankfull concept and whet her the
| ower Verde was likely to be sinuous or braided?
A Yes.
Q So | ooking at X083, Page 1, which are your

Coash & Coash, Inc.
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modi fications to Bob's Slide No. 4, can you explain the
differences in opinion here?

A You' re tal king about this slide right here?

Q Yeah.

A All right. So this was in Dr. Missetter's
presentation. |It's certainly a slide we've seen before
and we've seen in the literature. |It's commonly used.

There's a couple of things | would like to point out
besi des the typo that says "Gla River" instead of
Verde River

Is that this really isn't a slide about
navigability. This is a slide about channel pattern,
and it does have three categories; Straight,
Meandering, and Braided. Wen asked about where the
Verde sits, | believe the answer that | recall was in
the 3, possibly 4 category, which, when you highlight
the limts of the little -- what do you call that sign
there that's on there? |If you highlight this area that
sits in that --

Q Bl ue.
A -- neandering area, the channel sits up here,
which is what |'ve been saying. It's nore neandering

than it is braided.
Brai ded is down here, and | showed you
pictures, and |I'll say again and I'll say as many tines

Coash & Coash, Inc.
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as |'m asked, the Verde River does not |ook like this.
It looks like this, and it's in the neandering
category.
CHAIl RVAN NOBLE: M. Fuller, is that
what you previously testified to?
THE WTNESS: Yes, it is.
CHAI RVAN NOBLE: Wy are we revisiting
this?
THE W TNESS: Because it's rebutting
testinmony fromDr. Missetter.
CHAI RVAN NOBLE: Did you previously
testify about it?
THE W TNESS:  Yes.
CHAI RVAN NOBLE: Thank you. The
Conmi ssion heard it the first tinmne.
MS. HERNBRCDE: Sorry, M. Chairnan.
BY M5. HERNBRODE:
Q Ckay, let's nmove on to Bob's Slide 61, which
Is Page 2 in X083.
There was a | ot of discussion about where the
Verde falls on this. Can you explain the differences
i n opinion and where you think the Verde falls on this?
A Yes. Let's say where the Verde lies here, so
we don't get confused about Verde Falls. And the
reason we're including this is because the

Coash & Coash, Inc.
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Conmi ssioners had a nunber of questions on this
particular category, and | think this clears up a |ot
of the questions and di scussion.

There was di scussi on about Wn saying
bankful | discharges were in this range, but typically
geonor phol ogi sts will tell you that bankfull discharges
are sonewhere between a 1.5-year event up to
potentially a 10-year event.

So if we take that at face value, |'ve added
sone information. Bob's slide was this information. |
added this blue box and this blue arrow. The two-year
di scharge at Clarkdale is about 6,600 cfs, and at
Tangle Creek it's about 61,000 cfs. That's in this
range represented by the arrow. And if you're |ooking
at those kind of bankfull discharges, the two to
ten-year, it clearly does plot in the brai ded category.
So we woul d expect, between a two and a ten-year
di scharge, the river to be braided.

That is not, however, within the range of the
ordinary and natural flows by any expert's opinion on
the Verde River. The ordinary flows are in this range
right down in here, and those flows at that flow rate
predict strongly in the neandering category, which is
conpl etely consistent with the testimony | originally
gave; that the river has a conpound channel with a
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meandering, generally sinuous single channel, and at
flood stages it has a braided channel

Q Ckay. Can you tell how deep a river is from
the air?

A Not very well.

Q So does it hold true that you can't tel
depth fromany of the aerial photos?

A Pl aces where you can see depth is where if

you see a rock sticking out, you know the rock is
sticking out and it's not deep there at all.

On the Verde River, because of the character
of the water, you don't really see nore than 6 inches

into the -- anything that's 6 inches down or bel ow
you're really not going to pick up fromthe air.
Q Let's talk a little bit about Site 1, the

Tangl e Creek site. This would be Page 5 in the X083.
Ckay, so there was some discussion about

whet her or not the effects of the dam had any inpact on
this site. It's above, is it Horseshoe Dam is that
correct?

A Hor seshoe Damis the upstream Horseshoe
Reservoir is the upstreamreservoir, yes.

Q And this is in Segnent --

A This is in Segnment 4.

Q You had some concerns about the nodel ed
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dept hs here?

A Do you want to tal k about the inpacts of the
reservoir, or do you want to talk about this map here?

Q Well, since | asked you about the reservoir,
let's go there first, and then we'll circle back
Sorry.

A There was a discussion --

Q We're at Page 11 now.

A Page 11. This is Dr. Mussetter's Slide 73,

about whether there was any influence of the reservoir
on the channel at the Tangle Creek gage.

And | would just like to clarify with Bob, in
hi s di scussion about effective discharge and when
sedi ment's noving and whatnot, and that the reservoir,
you can only have -- the reservoir can only have an
effect on the Tangle Creek site when it was up that
hi gh.

And | would just like to point out that the
top of the spillway gates, as shown right here for the
dam the reservoir for Horseshoe, is at 2026, which
falls in the mddle of Site No. 1. Well, alittle bit
above Site No. 1, the cross-sections. And the maxi mum
water surface is well above that. Spillway crest is
quite a bit |ower.

So it's entirely possible that when that
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reservoir is full, sediment will start to forma snall
delta, which you see this illustrating this process.
When the reservoir is full, you dunp sediment at the

upstream end, and that clearly | ooks what's happening.
| think Bob made a nice presentation that showed that
that had occurred episodically, and it was coincident
with the tine when there had been | arge

reservoir-filling floods, and so it's very likely.

Q So --

A So having said that, | believe that there has
been an inpact. Joy, you want to interrupt mne.

Q I just want to say what you're talking about
Is Page 12 of X083.

A Thank you.

So nmy reading of the record is that it's
entirely possible that there has been an inpact from
the reservoir at that site.

Havi ng said that, | would agree with Bob that
t he channel downstream of that inpact point, which
occurs basically at the gage itself that Wn was
tal ki ng about, the channel downstream of there bears
characteristics that are very simlar to the rest of
the river, and | don't know that the norphol ogy of the
channel has been inpacted that nuch downstream of this
poi nt right by the gage.
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Q And you' ve boated this area?
A | have boated it.
Q Wuld it have been nore boatabl e absent any
i mpacts by the danf
A There's sonmething odd that's gone on right at

the gage there that's created a little pool with a
three-side overflows that go into a narrow channel, and
that's a little trickier to boat than | think nost of
the rest of the river is. And | think that's probably
due to these very rare, but episodic, and somewhat
significant at the gage here.

And | really don't want to talk nore about it
than that, so...

Q Ckay. And you did take a video of boating
through this area. In the interest of tine, we'll be
submtting that, rather than playing it today.

CHAI RMAN NOBLE: Thank you
BY MS. HERNBRODE:

Q And you al so boated back upstream through
this site?
A | did, so...

And | did that for the reason of it's really
interesting to | ook at conputer nodel results. They
informon lots of things. W do a |ot of conputer
model i ng ourselves, in our firm nyself. 1've done
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tons and tons of nodeling.

But it's a very different perspective what
you get out of a computer than what you see in the rea
worl d when you are sitting in the seat of a boat. So |
t hought | would go out to Dr. Mussetter's Site 1, since
it's somewhat easy to get to, and paddle on through it.
And | have a GoPro video that shows nysel f paddling
through it in one of nmy solo canoes, and it's an easy
paddl e.

Went on through. | got down to the bottom
and | brought the particular canoe that | brought
because it's easy to carry, easier to carry, and | had
about a mle wal k back upstream \Wen | got to the
bottom | realized | could paddl e back upstream The
current's not that swft. And so | did. | paddled
back upstream | got to the riffles, and | will tell
you right now in advance that | tried to paddle through
the riffles, and if I had had a poling boat, | probably
could do it, or maybe bigger shoulders; but | did not,
so | stopped, | dragged ny boat to the edge of the
riffle, and kept on paddling up through the areas of
| ess current.

And one of the reasons | bring that up is
because we al so had a di scussion about what the typica
velocity of the Verde River is, in discussing sone of
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the GLO data and M. Burtell's checks that he had done
on sone GLO estimates of flow depth and width, which is
a perfectly reasonable thing to do. |It's sonething
woul d do nysel f.

But one thing you need to knowis the
velocity is not constant across the river, and that's
what you di scover when you're a boater. There is a
portion of the channel that has current and portions of
t he channel that sometinmes have very little current and
sonetines there are eddies where the current's actually
going in the upstreamdirection. And so a nuch snaller
segnent of the width of a channel has velocity than the
entire width of the channel. And you see that in this
vi deo.

Q All right. Let's go back to the Slide 5 or
Page 5. You had sone concerns about the nopdel ed depths
here?

A There's a couple of things | would like to
poi nt out about these profiles that Bob did. And,
again, we do nodeling, and this is typically the kind
of thing that you see.

So there's a couple -- if you | ook at the
di agram here, | want you to viewthis in its proper
context. So, one, this is the nodeling reach. This is
the reach that | paddl ed through. And what's shown on
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1 this diagramis the channel bed elevations for

2 cross-sections that were surveyed and then | believe

3 interpolated fromsonme kind of aerial mapping. And

4 this blue and the reddish line are the conputed

5 water-surface profiles, and there's a really good

6 match. These dots are actually the measured

7 water-surface elevations fromthe field, and there's

8 pretty good correlation between those, until you get up
9 into this upper riffle reach right up in here near the
10 top of his Site No. 1, and you can see in sonme pl aces
11 these are off by nearly a foot in sonme places.

12 So when we're tal king about making estimates
13 of depth and we're saying, well, it's 1.7 or 1.3,

14 knowi ng that we mssed the prediction by alnost a foot,
15 vyou need to view those estimates in that context.

16 The other thing is that Bob picked out three
17 of the shallower points, and | understand why he did
18 that, and as Rich pointed out the | ast couple of days,
19 their theory is that these limting points are what
20 dictate whether streans are boatable or not.
21 But I would advance to you and ask for your
22 consideration that that's not a very reasonable
23 depiction of the average depth of this reach, and this
24 reach was chosen for its characteristics of having
25 nmultiple riffles.
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So we have maxi mum depths at Section 2 of
2.4, 2.6. At Section 4 and at Section 5it's 3.3. If
| take all of the maximunms for all of the sections that
were nodel ed, the average for the reach is 3.9 feet,
and this is at 296 cfs.

If Bob had submtted his RAS nodel, | could
have rerun it for the nedian flowrate, but this is a
decent flow rate to use. And, actually, the day | was
out there canoeing it happened to be at 294, so the
video is a very good perspective on what this feels
i ke on the river.

So then the next thing to think about in the
information that was presented was what was actually
presented to us was this rating curve, and that uses
t he average depths, not the naxi mum dept hs.

Q And, Jon, you've noved on to Page 67
A This is Bob's Slide No. 35 and ny page No. 6
for whatever this exhibit nunber is.

So |'ve put the average depths down here, but
then al so the maxi mum depths. So at Cross-section 2,
the average depth at 296 cfs is 2.05 and maximumis
2.4; and, again, you see these differences of a half
foot or sonetines double the difference.

So this is why the maxi mumdepth, to nme, is a
much better read on the depth than the average depth,
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because in putting a small boat on the river, you're
very close to the maxi mumdepth if you at all have any
kind of talent as a boater.
Q There's a question

COW SSI ONER ALLEN:  In regard to
Page 5, the depths that you're recording on here, these
are the depths of the river in the thalweg, is that
what this represents?

THE W TNESS: Yes, because the blue |ine
Is the water surface, and the dark Iine here at the
bottomis the thalweg or the m ninum el evation of the
bed.

COW SSI ONER ALLEN:  Ckay. Thank you.
BY M5. HERNBRODE:

Q Did you have another -- do you want to go to
Slide 7?
A You see the sanme pattern in the other Sites 2

and 3, but | don't think there's any need to beat that
hor se.

Q Ckay.

A We can | ook, however, if you would |ike, at
the average depth at the corrected or the ordinary and
natural median flow rate, which I believe is 440 cfs,
and it basically also noves those depths up above at
t hose three cross-sections.
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Q And this would be Page 7?
A Page 7.
So | |ooked at that just for the sake of
meki ng a conpari son what the -- rather than the 296
t hat Bob was nodeling for whatever science he was doi ng
for that study to the discharge that we've been
considering lately for navigability.

Q Ckay.
A But, again, those are averages, not maxi mun?
Q And there were sonme questions about the

aerials that were shown in Bob's PowerPoint, which is
X060, Pages 39 to 41.

A And this is something on the disc you gave
me?

Q No.

A This is one of mne here?

Q Vell, no, this would be out of Bob's
Power Point. Do you not have it?

A | do.

Q Ckay.

A VWhat Page?

Q 39.

COW SSI ONER HORTON: M. Chai rman, |
wanted to ask a question
CHAI RVAN NOBLE: Pl ease do. Let
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1 M. Fuller find where he wants to go first, and then
2 you can ask a question.

3 Are you ready, Jon?

4 THE WTNESS: Sure. |'mready.

5 COW SSI ONER HORTON: It nust have

6 passed ne by. Wat is thalweg? Wg just neans trail
7 or way in German.

8 THE WTNESS: Ah, yes. So in Cernman

9 it's thalweg, actually. | renmenber a really nasty

10 argument between two experts.

11 COW SSI ONER HORTON:  Das vi chte.

12 THE WTNESS: |It's the deepest part of
13 the channel. So if you take the water down to its |ast
14 drop, that's where you'll find it.

15 COW SSI ONER HORTON:  Ckay.

16 BY MS. HERNBRODE:

17 Q But is the deepest part of a side-to-side

18 slice of the channel, not a length slice?

19 A The thalweg is a line that connects the

20 deepest parts of all the channels. | guess that would
21 be a better way of saying it, all the cross-sections.
22 Q Ckay. Al right. There were sone questions
23 about these aerials.

24 A Yes. | believe Conm ssioner Alen was asking
25 about these dates, so | |ooked themup. |If you're
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interested in the Fairchild Series, you can actually go
to the University of California-Santa Barbara Library
Col l ection has these online now. These are February
1934, and | believe the average discharge for that
month was 269 cfs. And this is Photo Series C 2920.
There was a flood in 1932, which was two
years prior, of 53,000. So we're seeing some marks of
afairly large flood a couple of years prior. This is
fairly close to baseflowin this photo. So I just
t hought | woul d answer those questions for you
COW SSI ONER ALLEN:  Thank you.
BY MS. HERNBRODE:
Q And you have boated through Dr. Mussetter's
Sites 2 and 3 as wel|?

A Yes.
Q Any probl ens there?
A It's alittle strainery downstream of the

danms because of the inpact of floods that others have
tal ked about and correctly depicted.

Q And do you think that it would be nore
boat abl e absent the dans, or |ess?

A Yes. | think it would clean out a lot of the
strainers and create a nore natural channel that you
see simlar upstreamof the dams in Segment 4. Well,
bel i eve, Segnent 4 would be cohesive in terns of its
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characteristics, as | have characterized it, and that
woul d go down to Needl e Rock, which is basically where
the river cones out of the canyon and enters the valley
upstream of the Rio Verde and -- what's now Ri o Verde
and Fort McDowell. And that's why | chose to change
the segnments there. Since we're |ooking at the
ordinary and natural condition, it didn't make sense to
make the break at a mannade feature.

Q Are there any other -- | know we had a bunch
of other questions or a bunch of other discussion
slated for Dr. Missetter's presentation. Do you have
anything else that you think we really need to talk
about considering the concerns of tinme?

A | would just say in general that view from
the air, again, is not the same as the view on the
ground. It's nice to have a helicopter tour. M first
view of the Verde was in the SRP's helicopter in
graduate school. It's a nice way to kind of get the
general context, but it's not the same as being there.

Q Wul d you have a concern if you were asked to

opi ne about navigability w thout having a specific type
of boat in mnd?

A | don't know how you can nake a determ nation
of boatability or navigability wthout a specific boat
in mnd. And, in fact, when we wote the original
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1 reports back in the early '90s, that was one of the

2 questions we put in the summary, and you can go back

3 and | ook at those original reports, was what kind of

4 Dboat type are you interested in tal king about? Because
5 the question of whether it's boatable or not changes

6 whether you're tal king about steanboats or keel boats
7 or Queen Marys or canoes or kayaks or what. It's a

8 different question

9 Q And in all of the other navigability

10 litigation that you've been involved in, there's been a
11 specific type of boat?

12 A Yes. Some States refer to it as the

13 criterion craft, and so they have argunents about what
14 that criterion craft would be, but they use it, and

15 they calculate its characteristics and determ ne

16 whether it could or couldn't be in areas, particularly
17 for answering the susceptibility question

18 Q And you nentioned the change in the segnments,
19 and | think nost of the other -- oh, |'msorry.

20 COW SSI ONER ALLEN:  Yeah, before we go
21 any further, what is the criterion craft that would be
22 used here on the Verde?

23 THE WTNESS: | woul d say, based on the
24 historical record, that it would be small, |ow draft

25 Dboats, and that would include canoes and fl atboats.
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That's what we see were successfully used in the
historic period. | don't think you could make a
nonsmi rki ng argunment that steanboats could be used in
Segnment 3.

CHAI RVAN NOBLE: Ch, Jon, come on

THE W TNESS: The gentleman fromthe
Apache Tribe seemed to think they could be used in
Segnent 2, but we don't have any historical exanples of
t hat .

And | feel very confortable saying that
canoes of a whole wide variety of canoes, as well as a
w de variety of flatboats of the type that Brad D nock
tal ked about, could be used on the entire Verde, with
t he exception of Segnment O.
BY MS. HERNBRODE:

Q And you woul d characterize the Edith as a
fl at boat because she has a flat bottonf?
A Yes. Yeah, so flat boat has a w de

character. And Conm ssioner Noble has told nme not to
repeat my testinmony, but if you |l ook at the boating
character in the presentation | gave, | tal ked al
about that.

CHAI RMAN NOBLE: Jon, you're
specifically invited to that little small group
di scussion follow ng today's testinony.
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THE WTNESS: |s that a good thing or a
bad thing? | was thinking about going hone.
CHAI RMAN NOBLE: For you it's a good

t hi ng.
BY MS. HERNBRODE:
Q Ckay. So | think you answered this, but I'm

not confident. So why did you change your
segnmentation? W changed both at the top and the
bottom is that true?

A | already answered the bottom so |I'm not
goi ng back to that.

Q Thank you.

A The top, | decided to break Segment 1 into a
Segnent 0, and then | further segmented it to the 0-A
and 0-B. And | thought |ong and hard about this.

Navi gability is not an easy decision to make in some
cases, and in the upper part of the Verde | thought

| ong and hard. The boating guides tal k about being
able to start to boat at the top of the |ake that
Conmi ssioner Allen asked nme about. So | think above
that it was an easy decision, so | called that

Segnment 0- A

0-B was a little tougher decision. | had
read Wllianms and, as | testified, I went out and
boated it for the first tine in, | believe it was,
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Cct ober down to Forest Road 638. And | found it to be
much easier to paddle through there than what WIllians
descri bes and what | had heard from ot her boaters.

| expected to have to drag ny boat for a
quarter mle at a time. And, basically, | dragged ny
boat for a couple hundred yards fromthe confluence of
Ganite Creek and said, "Ch, | can paddle that," junped
in and paddled, and | paddled the rest of the way down
to Forest Road 638, so..

And yet there were characteristics in that
reach that | felt were not conducive to navigability,
and so | could not, in good conscience, advance that.
And so | talked to the State, and we changed the
segnent ation and went forward fromthere.

Q In the difference between the ol d boundaries
bet ween Segnents 4 and 5 and the new one, does that
move any nejor rapids or other obstructions into a
different segnment?

A Vll, | don't know that there are any
significant obstructions in Segnent 4 at all, and there
are no significant rapids that we know of downstream of
Bob's Site No. 1, so that would include the reservoir
reach.

Q Rich thinks ferry crossings should be
di sregarded. You didn't count ferry accounts as
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boati ng accounts, right?

A Vell, | listed themin nmy accounts of
boating, but when | summed up nmy this is the nunber of
ti mes people went down the river, | did not use the
ferries.

But I think that it's inportant to think
about ferries because it tells you some things. It
tells you that the river was deep enough that sonebody
decided that it would be better to be in a boat than
trying to wade it or to wait it, to wait it out; but
t hey needed sone kind of a vessel to get across.

And in the case of sonme ferries in sone
pl aces, those are significantly sized boats that
carried thousands of pounds. On the Verde it's not the
case. They were small boats. They were carrying nail
couriers and small amounts of supplies in the case of
the Canp Verde/ Fort Verde ferry.

But it does tell you that there's a condition
there that makes it nore pleasant to be in a boat than
it isto betrying to wade it. And | think that's
significant, particularly for the susceptibility
ar gument .

Q Do you see any reason to disregard a boating
account if the people who were in the boat were
hunti ng?
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A No.

Q Coul d they have been hunting for a comercia
pur pose?

A They coul d have been. Could have been
putting food on their table, if you use Rich's words.

Q And does a couple of guys with a couple

hundred pounds of canping gear or hunting gear, is that
any different than a couple of guys with a couple of
hundred pounds of commercial goods?

A The material is different, but the weight,
wei ght is weight, whether that's a fat guy or whether
it's a big sack of sonething el se.

Q And the way it would float down the river is
t he same?

A Yes, if the weight is the sane.

Q Do you understand M. Dinock's testinony to

i ndi cate the Verde wasn't navi gabl e?
A No. Quite the contrary.
Q Do you understand himto say that no one
built boats for the Verde?
CHAI RVMAN NOBLE: Excuse ne, Joy.
MS. HERNBRCDE: (Ckay.
CHAI RVAN NOBLE: Better get off that one
pretty fast.
MS5. HERNBRCDE: All right. That was ny
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| ast question for that one, but we'll skip it.
BY MS. HERNBRODE:

Q Do peopl e always use the best boat for the
pur pose historically?

A No.

Q Even today?

A Even today.

Q Did you see sonme odd boats on the river
during the race | ast weekend?

A | did the -- but | keep forgetting the nane
of this race. But, yes, | went up and did it on

Saturday. And as | was paddling along, in the msery
of trying to catch up to this guy with a kayak paddl e,
in a canoe, | went past two people in an alum num Jon
boat, a flat-bottoned boat, |oaded to the gills and
over the gunnels, probably 2 feet over the gunnels with
gear, woman sitting on top of the gear, and on top of
that was a little dog carrier cage with a dog init.
And this is at 123 cfs.

And as | paddled by, | said, "How far are you
goi ng?"

And they said, "All the way."

And | said, "All the way to the Salt?"

And he said, "All the way to the Salt."

Don't know if he's nmade it yet. | doubt it,
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so far.

Later that day | went down to the Canp Verde
gage, which is downstream of Beasley bel ow The Falls,
and | was | ooking for sonme depths in the pools there
and at the control section. And as | was standing in
the water, a rubber raft came through. They had ei ght
peopl e operating as a paddle raft, and they went
t hrough just fine. They were having a pleasant tine.
They were going down to Gap Creek, which is a little
eight-mle run through the whitewater reach. And,
again, this is at 123 cfs.

And | Dbring that up because if you read the
boating guides and you rely solely on the boating
guides, they tell you things like you can't raft it
bel ow 700 cfs or they have different rates for
different boating guides, and this was 123 cfs and
t hese people were having a great tine.

So there's the perspective on the river of
the boater, and there's the perspective of what the
books tell you. And | told you this story of ny
research work in graduate school when the Forest
Service said you can't boat that river, and every day
we were on it and boats went by us.

Q And just for clarity, the race you were in
| ast weekend was on the Verde?
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A Yes.

Q Ckay.

A Went fromthe 260 bridge or the Wite Bridge
down to Beasley Flat, about 10 mles, took nme an hour
to --

CHAl RVAN NOBLE: Joy, would that be
consi dered new testinony?

M5. HERNBRCDE: Possibly.

THE WTNESS: |'ve done it before.

CHAI RVAN NOBLE: Jon, we don't want the
record to reflect that, that you've brought in new
testinony after your direct.

BY M5. HERNBRODE:

Q Were you concerned about the lack of Iog
floats on the Verde to denonstrate navigability?
A No. | think if you've been to the Verde, you

ki nd of understand why there's not log floats. Unti
peopl e start building houses out of saguaros, which is
what the vegetation lining the canyon walls of nost of
the Verde River, and there's sonme Juni per and pinion up
high, but it's not really a |og-heavy, rich watershed.
Al so, the fact that as soon as humans were
there, they had irrigation dams across the river. So
you really shouldn't have to spend nuch tine wondering
why people weren't trying to float logs. It would take
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1 out irrigation dams, and there weren't just that many
2 logs to be floated.

3 Q There was sonme discussion about the Bl ack

4 River and why the State didn't advocate for its

5 navigability, despite the fact it's used for nodern

6 recreational boating.

7 Can you talk a little bit about why we did
8 not advocate for navigability on the Bl ack?

9 A The shortest answer is --

10 CHAI RVAN NOBLE: | thought we tal ked
11 about that before.

12 MS5. HERNBRCDE: We did not. We did not.
13 CHAI RVAN NOBLE: You did not?

14 MS. HERNBRODE: | did not.

15 CHAIl RMVAN NOBLE: Ckay. Go ahead, Jon.
16 THE W TNESS: The shortest answer is
17 that the existence of recreational boating was not the
18 sole criteria that we used in determning whether to
19 meke a case of navigability or not. That's sinply not
20 the case.

21 BY Ms. HERNBRODE

22 Q The Bl ack River has a very short boating

23 season, depending on snowrel t?

24 A That woul d be the other reason, is that it
25 has a very, | would say, undependabl e season of
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1 boating; and when it is boatable, it's a very difficult
2 river to boat. There's lots of Class IIl's and IV

3 rapids. It's very tortuous, lots of rocks, and it's a
4 very small river

5 Q No history of historic boating?

6 A We had no history of historic boating. It

7 was one of the ones that we went through in the snal

8 and minor watercourse screening process, and it did not
9 reach to the Level 4, as | recall

10 Q Let's talk a nmonment about GLO surveys.

11 Are GLO surveys a reliable source of depth
12 information?

13 A The question was are they a reliable source
14 of information?

15 Q Yes.

16 A Ch, absolutely, yes.

17 Q About depth?

18 A They're as reliable as probably any other

19 historical docunent that describes the depth of the

20 rivers. Those are folks that were out there and had
21 sone training in what they were doing; | would assune
22 sone part of their survey crew did. And, yeah, they
23 were on the river. They were in the field. They nade
24 observations. As Rich pointed out, what exactly they
25 meant by depth, you know, we can discuss and talk
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about; but it is an observation. |It's certainly a data
point to be considered.
Q If there had been l|ots of beaver dans on the

Verde, hypothetically, would that raise depths and
decrease velocities?

A Yes.

Q Are the GO surveys consistent with other
hi storical observations we have of the Verde?

A Yes, they are.

COW SSI ONER ALLEN:  Joy, question

MS. HERNBRODE: Yes.

COW SSI ONER ALLEN:  In regard to the
depth records that we see in GLO surveys, those, nost
probably, although one would have a hard tine proving
it, are a representation of the maxi mum depth of the
channel ?

THE WTNESS: We had |ots of discussion
on this point, and I'mnot sure how nuch additiona
light I can give. Like | say, | don't think you can
prove it one way or the other.

I wll give you ny opinion, based on
having | ooked at a lot of GO data over the years. |If
| had been out there doing that kind of work, walking
along the river, carrying a rod and chain, and sonebody
said to me, "How deep's the Verde River," | would be
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t hi nking about, well, | crossed it here, | crossed it
there. Yeah, it's been about 2 feet, | would say. Ws
it always 2 feet? O course, not. WAas it any ever
deeper than 2 feet? Probably. Was it shallower than
2 feet? Could have been

So | took it as a general
characterization of the river in that area during the
period of their observation

COW SSI ONER ALLEN:  Thanks.
BY MS. HERNBRODE:

Q Does the video of you crossing a beaver

dam - -

M5. HERNBRCDE: This is the only
question | have for this video, M. Chairman.
BY MS. HERNBRODE:

Q O you crossing a beaver damin your canoe,
was that an adventure?
A No.

| need to say one nore thing about that. The
only difficult part about crossing that beaver dam was
the fact that there was a riffle imediately
downstream and getting into your boat in ariffleis
just a little bit delicate.
Q Can you pull up the Geol obo bl og that
M. Burtell talked about yesterday and that has just
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been entered into the record as X084?
A The GO what ?
Q The Geolobo blog. [It's that "Wen the Verde
Runs Gol d."
And | believe the two photos of beaver damns
are down at the bottom

CHAI RVAN NOBLE: Joy, while we're
wai ting for that, | thought that originally we had seen
at |least one video on direct of M. Fuller crossing a
beaver dam Did | m srenenber that?

MS. HERNBRODE: | know that it's in the
evidence. | don't renmenber showing it, but | would
defer to your nmenory at this point.

CHAI RMAN NOBLE: However, regardl ess of
whether it's in evidence or not, | don't believe the
Conmi ssion has any doubt that M. Fuller can cross a
beaver damin a fully | oaded, perhaps even overl oaded,
boat .

THE WTNESS: If I'minit, it's
general |y overl oaded.

BY M5. HERNBRODE:
Q | just want to hit these two photos.
Do you have any probl em crossing that beaver
damin a | oaded canoe?
A No, nmm' am
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Q And the one above it?

A No, mm'am easy peasy.

Q And are those likely in Segment 0?

A | don't exactly know where they are, but

| ooking at the terrain, that's where they look like to
me.
And, in fact, when | paddled Segnent O, there
wer e beaver dans there.
Q Ckay.

M5. HERNBRCDE: M. Chairman, I'mafraid
| need a clarification. You have just indicated that
you are not interested in hearing any evidence that was
not in the record prior to -- or references to things
t hat have happened since his last testinony?

CHAI RVAN NOBLE: |If you are going to
have M. Fuller introduce new evidence or bring in new
experiences that have occurred since he originally
testified in this case, in the Verde, we're going to
have sone -- not a lack of interest. W're going to
have difficulty with that, sinply because we're not
sure we understand how it fits within proper rebuttal

MS. HERNBRCDE: (Ckay.

CHAI RVAN NOBLE: And if it is not
sonething that was already in the record and it was
deenmed necessary to go out and find it and it hasn't
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al ready been presented to the other parties, then we're
going to have sone problenms with that.

MS. HERNBRCDE: (Ckay.

CHAI RVAN NOBLE: And, Joy, just to
hel p out here, going back and having M. Fuller repeat
his previous testinony or referring to previous
exhibits that he has already discussed and saying "I
meant what | said," that doesn't help us a whole |ot
ei ther.

MS5. HERNBRCDE: | had gotten that one
| oud and clear, M. Chairnan.

CHAI RVAN NOBLE:  Ckay.

M5. HERNBRCDE: So I'mtrying to --
that's why |'mskipping a little bit here.

BY M5. HERNBRODE:

Q Do you believe that if there were marshes in
the Canp Verde area, those were on the main stem of the
Ver de?

A | believe that they were along the nain stem
of the Verde. 1In looking at the G.O survey notes, they
don't record any of that kind of information. So ny
suspicion is that there was a clear channel of some ilk
along the mddle, albeit there may have been a | ot nore
sl ues and what not al ong the side.

Q And you woul d have expected to see marshes
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and braiding on the GLO surveys if they had observed
those conditions?

A They put themin places on the Gla R ver on
the GLO maps.
Q There was a | ot of discussion about the

di fference between how Wn cal cul ated his depths and
how Rich calculated his depths. W, in fact, spent
hours on that issue.

Does the Conmission really need to figure out
who is correct?

A No. They shoul d use ny depths.

Q And why is that?

A Vell, certainly I'll speak for the depths

that | put in there. The depths that I put in there
are averages, so they are |lower than the maxi mum And
| wll say fromthe perspective of having boated the
entire river, they significantly underesti mate what you
see when you go out there. The river is deeper than
what is shown in those rating curves. | think you get
that consistently fromall of the people who have
actual |y boated and put their toes in the water.
[t's boatable now?
' m bei ng conci se.
[t's boatable now?
Yes, it is.

>0 >0
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Q Wy didn't you do a flow reconstruction?

A | don't believe the Court instructs us and
says you have to do a flow reconstruction. It says you
need to consider the river in its ordinary and natural
condition and its flowrate. | did do that
consi deration

[t's painfully obvious to anybody with
expertise in hydrology that if you take water out of

the river -- and perhaps those who don't even have any
expertise in hydrology and just have a dose of conmon
sense. |f you take water out of the river, there's

going to less of it inthe river. So if you can boat
it nowwth the water that's there now, if you put nore

init, you can still boat it.
Q There was a question raised about how you
measured pool and riffle distances. How did you do it?
A Used G S software nyself. | did the
calculations. | |ooked at aerial photographs. |
| ooked at the WIllians Guide. | |ooked at other

boating guides. Marked out the extent of each rapid,
the beginning and end, and | was fairly generous in
those marks. Most riffle sequences have snmall pools or
sonmetines larger pools in the riffle sequence.

| incorporated all those distances as part of
the riffle distance, so | probably have nore rapid
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| ength than -- 1've been saying riffle; | should say
rapids. -- in those calculations. Added them up and
did the math.

Q And those marks of how long the rapids are

are included on the maps that were provided to the
Conmi ssi on?

A Yes, they are. And | should also say that |
sat down with Don Farmer after | had did those, and we
ki nd of went through them and said, "Wuat do you think
what do you think, what do you think?"

And he concurred, and he has nuch nore
experience paddling the river than | do.

Q Can you give nme an estinmate of how long it
woul d take for the river to rise after a rainfall on
t he Verde?

A Ch, you woul d have a response in some parts
within a day or within hours in sone places. |If you're
asking ne how long would it take a hydrograph to nove
fromthe top to the bottom it's going to depend on a
number of factors, which Rich went through, but
primarily on the size of the storm

So in alarge storml| would say you're
| ooki ng at about two days to get from Canp Verde down
to the Salt River confluence. For snaller events
you' re probably | ooking at maybe up to four days. In
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some cases the flood woul d dissipate over the course of

i ts journey.

Q And you' ve been over Verde Falls several
times?

A |'ve portaged the Verde Falls. | haven't
paddled it. But |'ve been down there.

Q You' ve been at Verde Falls several times?

A Yes, been there a nunmber of tines.

Q Is it 10 feet tall?

A No. It's 4to 6 feet tall, and at high flows
it becomes a hydraulic. It's really not a falls.

Q Do you know what a freshet is?

A A freshet is a flood.

Q The Washington study | ooked at average fl ows,

and you were |ucky enough to | eave early yesterday and
mss nmost of this discussion, but | think Rich said
yesterday that mean flows were conparable to the
average flows in Washi ngton because of the differences
between Arizona and Washi ngton

Do you agree?

A | was not here for that part of Rich's
testinmony, so |'mnot testifying as to what he actually
said.

Q Gant it.

A So |'mgoing to answer the question as what |
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think -- I'"mactually not quite sure what you asked.
But you're asking ne about nean and nedi an di scharges
in the state of Washi ngton?

Q ' masking you if you think it would be
appropriate to take a study from Washi ngton that says
you need to | ook at average flows and, instead, |ook at
mean fl ows?

A Ch, yeah

MR. HOCD: You nmean nedian flows.
BY M5. HERNBRODE:

Q Medi an. Sorry. Thank you.

A Vell, if you were intending to use the
Washi ngton study outside of the state of Washington, |
think at first brush, you should use the nethodol ogy as
t hey proposed it.

| teach a nunber of hydrol ogy cl asses, and
it's a question that comes up frequently in those
classes, is, hey, we've got a different data set to put
inthis particular nethodology. And ny reconmendation
Is to always use the data set and the procedures that
cone with the nethodol ogy.

Once you start tweaking with it, until you
know t he outcones of those tweaks, it's kind of
dangerous. So | would suggest if the State of
Washi ngt on says use average annual flow, use the
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average annual flow.

CHAI RVAN NOBLE: Did you use average
annual flow or nedian flows?

THE W TNESS:  Bot h.

CHAI RVAN NOBLE: Thank you
BY MS. HERNBRODE:

Q But did you plug any nunbers into the
Washi ngt on study?
A | didn't use the Washington study at all, and

there's a reason for that.
Q What is that?

A Well, the State of Arizona paid a |ot of
money for our own screening process to determne
characteristics of navigability. W call it the Snall

and M nor Watercourse Study. W spent years going

t hrough that, and we sorted out by criteria that we
felt were relevant for the State of Arizona. And sone
of you were here for that and saw how we proceeded

t hrough that.

We devel oped those criteria and went through
it, and sitting at the top of our heap is the Verde,
Gla and Salt. Those rivers had nost characteristics
of navigability and required hearings to determ ne
whet her they were non or navigable.

Q Were you the man behind the camera for both
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vi deos of Brad Di nock?

A Yes.

Q Are you his present conpany exenpted for his
comrent that canoeists are not good boaters?

A Yes.

Q Did you contact Brad at sone point in the
past about navigability?

A | did. Someone in his testinony asked himif

we had had communi cation, and he apparently did not
remenber that | becane acquainted with himthrough his
books, but also through a chat forumthat | participate
in sometines, and | had contacted him People said,
"If you want to tal k about historic boats, you should
talk to Brad. He knows a | ot about them"”

So | sent himan e-mai|l maybe two years

ago now. |I'mnot exactly sure when it was. But he

was on the river and said, "I'"mon the river. |'m
going to ignore you." And | noved on, and that was the
| ast - -

CHAI RVAN NOBLE: Is this Brad D nock?

MS. HERNBRODE: Yes.

THE W TNESS:  Yes.

CHAI RVAN NOBLE: Is the State
challenging M. Dinock's nmenory at this point?

THE W TNESS:  No.
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MS5. HERNBRCDE: W are clarifying when
we contacted him to nake sure that ANSAC has the truth
of the matter.

CHAI RVAN NOBLE:  Ckay.

THE WTNESS: There's a digital record
that says | contacted himlonger than what he testified
to.

CHAI RVAN NOBLE:  Ckay.

BY MS. HERNBRODE:
Q Did you introduce --
A No, not him
Q -- M. Dinock to M. Farner?
A No. No.

MS. HERNBRODE: M. Chairman, if we
coul d have maybe a quick break I would like to consult
w th ny co-counsel about anything I've mssed and how
we m ght shorten this.

CHAI RVAN NOBLE: Do you have your watch
on?

MS. HERNBRCDE: | do.

CHAI RVAN NOBLE: How did you know it was
time for a break?

COW SSI ONER ALLEN:  You missed it hy
three m nutes.

CHAI RVAN NOBLE: So snoot h, snoot h.
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Let's go 15 minutes, 15 m nutes now, which nmeans we
w || convene at 10: 15.

(A recess was taken from10:03 a.m to
10:16 a.m)

MS. HERNBRODE: M. Chairnman,
M. Fuller, Rich talked about where the depths are
cal cul ated at gages. |In response to that testinmony, we
did ask you to go out and neasure sonme depths at gages.
|f you do not want me to go into --

CHAI RVAN NOBLE: Be glad to hear this.
Thank you.

MS. HERNBRCDE: (Ckay.
BY M5. HERNBRODE:

Q Can you explain what gages you went to and
what you did at those gages?
A | went to the Verde C arkdal e gage and | went

to the Verde near Canp Verde gage, which the d arkdal e
is at the upstreamend of Segnent 2. The Verde near
Canp Verde gage is in Segnent 3 just downstream of The
Falls. | also went to the near Tangle Creek gage,
which is in Segnent 4.

And what | did at those gages was, in the
case of the O arkdale gage, | had a survey rod with me.
| went to the gage itself, to the station where the
transmtter is that sends the data, and, generally, the
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cable is located near or at that, and made a transect
to the river to identify the depths.

In the case of the O arkdal e gage, they were
over ny head deep at that point, and then I went down
to the control section, or as near as | could estinate
where the control would be, and with ny survey rod,
wal ked across there, took photographs standing in the
water, and in that case, at the flowrate of | believe
that day it was 59 cfs. It's in the nmaterial that
we'll submt. But it was close to baseflow. And it
was 2.2 feet deep at that section. And it was a way of
checking the data that we have for the rating curves at
t hose secti ons.

And | al so wal ked through the -- in that case
wal ked through the riffle. And the reason | didn't
bring a boat to that is because it's a quarter mle
hi ke down a very steep draw and cliff, and carrying a
boat would be naybe a little bit dangerous. 1've
boated through there in the past and had no issues at
all boating that riffle.

When | went to the Canp Verde, the Verde near
Canp Verde gage, that was |ast week.

CHAl RVAN NOBLE: Excuse ne, M. Fuller.
Did you do something the sane or simlar for every
gage?
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THE WTNESS: Did the same thing at all
of them and the same kind of findings.

CHAI RVAN NOBLE: W that be presented
in some sort of witten forn?

THE W TNESS:  Pi ctures.

CHAI RVAN NOBLE: Not pictures. Not
witten forn? There won't be any measurenents that
you're going to present?

THE W TNESS: Pictures of depth.

CHAI RMAN NOBLE: Pictures of depth. You
t ook a photograph of the rod?

THE W TNESS:  Yes.

CHAI RVAN NOBLE: Ckay, that will be
fine. Thank you, Joy.

BY MS. HERNBRODE:
Q So you found in all of those instances that
t he neasured depths were deeper than the rating curve
woul d predict the depths would be?
A Yes.
I n the nei ghborhood, but sonewhat deeper.
Q Okay. Not wildly off?

A No, except at the pools, of course, which are
very deep.
Q Are rapids limting to boating?

A No. No, they're not. And this is in
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rebuttal to a nunber of fol ks who have testified to
that case, that aspect; and they just sinply are. W
know that for a nunber of reasons. There are boating
guides witten to tell you this is how you go down the
rapids and riffles. The riffles are so inconsequenti al
that they' re not nmentioned in nost of the boating
gui des. W have thousands, literally thousands, of
peopl e that boat the river every year and were not
havi ng known significant difficulties. | never had any
significant difficulties. W have historical accounts
where people got to the bottom and said, yeah, that was
a pleasant ride. Anybody could do it if they had the
patience and tine. They're just not an inpedinent to
navigation in snall, low draft boats.
Now, I will agree that they can be a slight

| mpedi ment goi ng upstream You have to get out of your
boat and drag through many of the riffles, or if you're
in a very big boat, a barge or whatnot, they woul d be
an inpediment to that kind of boating.

Q Do you find the idea that a boating guide
woul d be used as evidence of nonnavigability a little

strange?
A Yes.
Q Do you rely on online boating guides, and

what can they tell us?
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A | would say | use them It's always nice to
| ook at a picture of a river if you haven't been there
and haven't done it yourself. [If you have done it
yourself, it's nice to | ook back and see, well, is that
what | thought | saw.

But the real proof is when you're there in
person and you see the conditions on that day that
you're there, with your skill level, confort |evel
That's when you decide what the rapid is |like, what the
nonrapid is |like, what the pools are like, what the
canping is like, et cetera.

Q Do the boating guides have uniform
requirenments for when the Verde is boatable? Do they
all say you can only do it during this season or only
at these flow | evel s?

A No, they don't. They are inconsistent.
Q Wy do you think that that is?
A Peopl e have different |evels of experience.

People are witing for their particular type of boat.
Slingluff wote for canoes. He was a canoeist. Oher
boating guides, particularly the online ones, tend to
be focused on rafts.

Peopl e who are in rafts doing whitewater
rafting, they're nore | ooking for an adventure. And
for them in choosing what river they're going to go
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on, they're thinking about, well, how big is the water
going to be. They want the excitement. They want the
thrill. The other folks that are just traveling down,

and they're |ooking for a quiet ride.

So it depends on who their audience is what
they say. Some of themare witing to protect
t hemsel ves because there are |ots of roons that have
more | awyers than experts in it and they're just
trying to say, well, be cautious; I've told you be
cauti ous.

So there's lots of that kind of stuff. The
gas punp | punp tells ne not to drink the gas because
we have to protect ourselves.

Q Were you prepared today to talk individually
about the other sides' arguments about each of the
hi storic accounts?

A Yes, | was.
Q Ckay. But we're not going to do that.
A | believe ny original testinony would

effectively rebut the kinds of spin | think was put on
t hose stories.

Q Ckay. But, generally, what do you think
about the spin on those accounts?

A | think that as | -- I'"mnot going to change
my testinony fromthe original testinmony. | told you
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1 which I thought -- | gave a very fair accounting of

2 which accounts were successful and which ones were not
3 and what kinds of boats they used and what we do and
4 don't know about those accounts. Mst of themwere

5 successful.

6 MS. HERNBRCDE: Thank you very nuch,

7 M. Chairman. | believe we have exceeded your tine

8 limtation requirenent.

9 CHAI RVAN NOBLE: Well, | think you have
10 exceeded our expectations about when you were going to
11 finish, and we appreciate that.

12 I's there anyone that has sone questions
13 for M. Fuller regarding his testinony today?

14 MR MCGANNIS: Yes, M. Chairman.

15 CHAI RMVAN NOBLE: M. MG nnis.

16 MR HOCD: And | will likely have very
17 fewfollowng M. MGnnis, M. Chairmn.

18 CHAI RMVAN NOBLE: |'m not sure we can

19 trust you anynore after yesterday afternoon.

20 MR, HOOD: M recollection,

21 M. Chairman, is nmy exam nation was hi ghjacked by a
22 couple of other gentlemen who asked questions in the
23 meanti ne.

24 MR MCGNNIS: | think | have about a
25 half an hour. We'Il be quick. Mybe shorter.
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REBUTTAL CROSS- EXAM NATI ON
BY MR MCG NN S:

Q Good morning, M. Fuller

A Good nor ni ng.

Q In your discussion with Ms. Hernbrode this
mor ni ng, you nade the point that there's no place on
the Verde River where there are 5-foot pools and 1-inch
riffles. Do you recall that?

A | remenber that discussion.

Q You have seen sone pretty shallowriffles at
times on the Verde, haven't you?

A Yes, | have.

Q What's the nost shallowriffle you' ve ever
seen on the Verde?

A Vell, in Segment 0, as | nentioned, there are

dry segnents that | have seen.
Q Qut si de of Segnent O.

A There are portions in Segnment 1, primarily
upstream of Perkinsville, where there are going to
be -- and you' re asking me about maxi mum dept hs?

Q Yes, riffles.

A | didn't measure themin there, so |I'm going

on recollection; but |I'mguessing that there are
probably riffles in there that |1've seen that are
4 inches as a single point, a single cross-section.

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3527

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

Q How about on Segnents 2 through 5?

A Vell, 2 is significantly altered. So what |
have seen is what you're asking me about. So | have
not seen the ordinary and natural condition with the
reconstructed flow.

Downstream of the Verde Ditch, the river is
conpletely dry when they're diverting. So | have seen
it dry in that reach. A couple in the case where |
paddl ed through there, we carried over the dam W saw
the dry river and said now what do we do? W dragged
our boats about a hundred yards, somewhere in that
nei ghbor hood, found a pool, put it in the pool, paddled
across the pool, dry, drag. By the time we were a
quarter mle downstream we were paddling again
conti nuously.

Q How about in Segments 3, 4, and 57
A In Segment 3 | would doubt that there was a
poi nt anywhere out there -- well, let me think about

t hat .
| can tell you that in paddling those, I
never had to get out of nmy boat for shall ow water, and
| didit as low as 190, 190 cfs.
Q And | don't nean to cut you off, but ny
question is very specific and to the shallowest riffle
you' ve ever seen on those three segnents.
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A Yes, and so there's 190 mles of river and
|'mprocessing a |ot of data here, so -- and a
55-year-old brain that is --

CHAI RMAN NOBLE:  Young, very young.

THE WTNESS: Doesn't feel like that in
t he norni ng.

Of the top of ny head, |'ve probably
seen places where at a single point it's 6 inches as a
maxi mum dept h.
BY MR MCA NNI S:

Q You tal ked sone in your direct testinmony this
morni ng on rebuttal about some boating you had done on
the Verde recently. Do you recall that?

A Yes.

Q And | think you said at one point you brought
a particular boat because it's easy to carry. Do you
recal | that?

Yes.

When was that trip?

The 21st of March.

And you said the flow was about 294 cfs?
Yes.

And you chose to make that trip in a nodern
boat rather than a replica boat |ike those nade by
M. Dinock, correct?

O>0 >0 >
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A | do not own a replica boat.

Q And | believe M. Dinock testified that you
didn't ask himto borrow one of his replica boats and
try it on the Verde, right?

A That's correct.

Q Can you tell me why that is?

A Wy | didn't ask himto borrow his boat?

Q Yes.

A | don't like it when people ask to borrow ny

boats, and they're not handnade. He put a |ot of
effort into that. He doesn't know me very well at all.
W' ve nmet the once.

Q And the 294 cfs that was there when you nade
this last trip, that's in the general area of your
reconstructed nedian flow rate, right?

A | believe Rich's reconstruction there is 440.
Q I[t's within 100 cfs or so?
A Well, it's half again as nuch, so..

But, you know, it's certainly not a flood.

Q And so you had a pretty good flow at 294 cfs?

A Yes.

Q You had a gentleman who had made replica
boats, so there were replicas of those avail able before
st at ehood, right?

A It was a replica of a boat that was available
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before statehood, is that what you said?

Q Yes.

A Yes. Yes, it was.

Q And you didn't ask him "Hey, let's go take
it down the river"?

A We did, and he couldn't because of his knees.
This was his testinony.

Q And when he said he couldn't go, you never
asked him "Hey, can sonebody el se take it?"

A Yeah, we may have, and |'mnot sure he -- he
said he didn't know of anybody he wanted to have do
that. | don't recall, to tell you the truth. W may
have, though

Q So all the boating you' ve done recently on
the Verde has been with a nodern kayak or canoe?

A Kayak, canoe, inflatable or a rubber raft.

Q And the people you said you saw on the raft

that were having a great time at 123 cfs, how long of a
time did you see thenf

A They were going through the pool where the
Canp Verde gage is, and they maybe -- we stopped to
chat for a mnute, and so they naybe took five m nutes
to get across the pool.

Q Did you see themgo through any riffles?

A There's a riffle at the downstream end of the
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pool

Q Did you see themgo through any rapids?

A No.

Q So you don't know if they were still having a
great time when they got to a rapid?

A Vell, | asked themif they did Verde Falls;

and they said they had run the Pre Falls, and they said
they took a stab at Verde Falls and got stuck and

pi cked up their raft and threwit to the bottom and
clinbed back in

Q You tal ked sone about the depths in the GO
surveys. Do you recall that?
A | do.

Q You don't know, when you |look at a GLO
survey, in nost situations, where in the river the
surveyor was tal king about the depth being?

A No.
Q So it could be anywhere?
A Well, you assune it's generally in the area

where they surveyed, but anywhere within that area,
sure.

Q You don't know whether it's in a pool or
riffle or rapid or Verde Falls?

A They did not specify. So no, to answer your
questi on.
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Q Do you still have the PowerPoint you did this
mor ni ng avail abl e?

A | do.

Q And I'mnot sure you need to -- well, let's
pul | it up.

| want to particularly go to Page 1

A Just a nonent here.

Q This is the slide that was originally
prepared by Dr. Schunm is that your understandi ng?

A | believe it's fromone of Dr. Schumm s
publ i cations, yes.

Q And your testinony this norning was that you

understood that Dr. Miussetter had said that the Verde
River fell between 3a and 3b. Do you recall that?

A | thought I had said 3b or 4.

Q OCkay. And if he said 3b, 4, or 5in the
record, in the transcript, you never heard that?

A | did not.

Q And woul d your opinion change about what his
opinion was if he said 3b, 4, or 5?

A If he said 5, then there apparently was sone

segnent that he was considering it |ooks just |ike
that, in which is case | would disagree. But, yeah
then | woul d need to anend that.

Q Let's nove on to Page 2. This is the green
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bl ob diagram what | referred to as |east.

Have you read the USGS prof essi onal paper
that this chart comes from where M. H al marson got
it?

A As | sit here today, | don't recal
specifically reading this paper; but I've read a | ot of
papers in the last 30 years, and | nay have.

Q Do you know if that paper has any rel evance
at all to the low flow channel ?
A No. As | pointed out, typically when people

are tal king about braided/ neandering, they're | ooking
at a bankfull discharge and they're thinking about
sonething in a two-year

And as |'ve testified previously, and we
won't spend nore tine on today, we tal ked about this in
great depth about this idea of a flood channel and the
| ow fl ow channel. And | conpletely agree that the
flood channel s have characteristics of braiding. And I
believe that Dr. Schunmand Dr. Missetter, when they
call those flood channels braided, | believe that
conpl etely.

We part conpany when we're tal king about the
| ow fl ow channel, and that was the point of ny rebutta
thi s norning.

Q But you would agree that if you used the
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bankful | di scharge nunber, which is what's called for
in this USGS docunent, the Verde comes on the braided
side of the line?

A If you use the bankfull discharge of the
flood channel, yes, it is on the braided side. That is
what | testified this norning.

Q And you testified, also, this norning about
howit's a bad idea to take a particular docunment and
change the assunptions and change the things you're
putting into it and try to think you' re going to get
that same result. Do you recall that, with respect to
t he Washi ngton study?

A | did, and | would add that | believe I
testified unless you ve made anal ysis of the
consequences; and in this case, | do believe | have.

Q And how coul d you have made an anal ysis of
t he consequences if you're not even sure you read the
paper that this cane fronf

A Well, this concept here is hardly unique to
this paper. This is something that's pretty wdely
known by geonor phol ogi sts, and | have | ooked at a | ot
of rivers in a lot of places, and | stand by ny
testi nony.

Q ['mgoing to hand you a new exhibit. This is
a new exhibit, and I don't have a | ot of questions
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about it.

A This is new evi dence?

Q Yes, sir.

CHAI RVAN NOBLE: M. MG nnis, what are
we doi ng?

MR MCANNIS: I'mgoing to ask hima
few questions about this one photograph of the Stoneman
Road in relation to his opinion about the navigability
of the | ower Verde.

THE WTNESS: | don't think I nade any
testinmony in nmy rebuttal about the Stoneman Road.

BY MR MCG NN S:

Q Vell, | don't think ny cross-exam nation is
limted to your rebuttal, but | have just a few
questions about this.

Let me ask you this: Can you look at this
for ne, please?

CHAl RVAN NOBLE: Ckay, where are we
going with this?

MR MCGANNIS: | have some questions
about this picture of the Stoneman Road, and there's
been a | ot of evidence in the | ast week about the
St onenman Road and the difference between traveling on
the Stoneman Road and traveling on the Verde River.

This gentleman has already testified
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this norning about his recent boating trips on the
Verde River. | probably will have fewer questions
about it and it will take less tinme than what we've
spent tal king about it so far.
CHAI RMAN NOBLE: But this is not about
the Verde River.
MR MCGNNIS: Well, it is about the
Verde River, because we've been tal king about -- we
have had a | ot of testinony this week about
transportati on on roads versus transportation on the
Ver de.
THE WTNESS: M. Conmi ssioner, |'m
happy to answer sone questions. ['Il be brief.
CHAI RVAN NOBLE: Jon, |'m happy you're
happy, but that's not the issue.
Anyway, go ahead, M. MGnnis, for a
little bit.
MR MCGANNIS: For a very little bit.
BY MR MCA NNI S:
Q | wll represent to you, M. Fuller, this is
a picture that we got off the internet that's from 1870
of the Stoneman Road, okay. That's mnmy representation
to you. Do you understand?
A | understand that's your representation, yes.
Q And it says that on the next page, if we were
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going to take the tinme to deal with it.

A Sure. | have not seen this picture or its
source or anything, but, sure, I'Il take your word for
it.

Q Take a look at this picture; and if you

assune the Stoneman Road | ooks like this picture for
its entire distance, would it be easier to travel on
this road or on the Verde River inits condition as it
existed in 18707

A What am | traveling in?

Q Your one person traveling by yourself with no
gear.

A You're asking me if it's easier to walk on a

road or walk in a river?
Q You' ve got a boat.
A What ki nd of boat?
Q The criterion boat that you used in this

case.
A Ckay. If it would be easier to boat. Am]
goi ng upstream or am | goi ng downstreanf
Q Downst r eam

A And |' m wal ki ng.
And you're purporting to me that this is the
condition of the Stoneman Road as of the time of
statehood, and |I'mthinking about the river as of the
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time of statehood.

Q No, this is a condition of Stoneman Road, the
phot ogr aph on the second page says, 1870.
A Ckay.

Q So think of the river in 1870. That's the
only question | have about it.

A All right. 1 would say -- and when you say
easier, level of effort, and |I'mcarrying no gear?

Q Yes.

A About the sane.

But you're asking ne a question about
sonething that | hadn't testified before, and I would
like to go on alittle bit. So it's really not a
question --

Q We'll go on all day, if you would |ike, but I

don't think M. Chairnman woul d.

MR. SLADE: M. Chairman.

THE WTNESS: You know what --

CHAI RMAN NOBLE:  Eddi e.

MR MCGNNIS: I'mgoing to et him
answer. |'mnot stopping him

CHAI RMAN NOBLE: Jon, what woul d you
like to tal k about?

THE WTNESS: Well, | don't believe --
my testinony was characterized as | said it was easier
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to go on a road than on the river. And what ny
testinony actually was, if you go back and | ook at it,
was that if you' re carrying heavy loads, it's easier to
go on a road than in the river

| never said it was easy to go on the
roads; or if | did, that's not what | meant to say.
Clearly, going down a bunpy road pulling a nmule or
having the nule pull you, or a teamof nmules, is a
difficult thing and the roads are bunpy and hard.

CHAI RVAN NOBLE: So since we're enjoying
this experience, just let me ask you, if you had
200 pounds of gear on the same day and you coul d choose
between that road and the river, which would you take?

THE WTNESS: |If |'mcarrying
200 pounds, it's going to be a short walk for ne.

CHAI RMAN NOBLE: You don't have to wal k.
You can have sonething on the road to help you carry
it, just like on the river you have sonething to help
you carry it.

THE W TNESS: Yeah, and that's closer to
the real question. So the real question is which would
you choose? So if I'm going downstreamw th 200 pounds
and | have nmy wooden canoe or a wooden flat boat and
the river is at its median discharge, | would go
downstreamin the boat.

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3540

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

If I were going back upstreamor if I
knew that when | got there, to wherever there was, |
had to go overland or | needed transportation of sone
other kind, like | needed to get up to Jerone for
sonething, well, it doesn't do nme nuch good to arrive
at a place and need a horse, a nmule, a wagon, and not
have one. So | would probably take the horse, mule and
wagon.

Depends on what |'mbringing. And as
the | oads get heavier, as M. Dinock testified when
sonebody asked himthe question about getting a | ot of

ore or sonething down the river, he said, "Wll, yeah
| would take a whole |ot of boats.” Well, in ny wagon
| can carry a ton of material. In ny snall boat, I

can't. So that makes the econom cs very different, and
that's what | was testifying to when | gave ny direct.

CHAI RMAN NOBLE: Thank you

M. MG nnis.
BY MR MCG NN S:

Q Ckay. You didn't talk a |lot about the
hi storical accounts this norning, but | have a few
questions about those, about things you' ve tal ked
about .
Do you recall the photograph of the two guys

in the boat?
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A | do.

Q Vell, |'ve got a bunch of docunents here that
we can go through, if we need to, but I"'mtrying to
short-circuit it.

Is it your testinony that when you testified
back in 2006, you equated this photograph with the boat

used to cross the river at Fort MDowel |, or Fort
Verde, excuse ne?
A | don't recall.
Q Ckay.
CHAI RVAN NOBLE: Mark, are we staying
within his --
THE W TNESS:  Nope.
CHAI RVAN NOBLE: -- rebuttal testinony?
MR MCGNNS: | believe so. He talked
about historical boating, | think, to sone extent.
THE WTNESS:. | did not talk about this
account .

MR MCGANNIS: He said he didn't recall.
l'"mjust going to rem nd him
THE WTNESS: M. Conmi ssioner, | --
CHAI RVAN NOBLE: You're not rem nding
hi m of sonething he said during his testinony today.
MR MCANNIS: | amnot rem nding himof
sonething he said during his testinony today. [|'m
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rem ndi ng himof sonething that came out through the
whol e hearing, after he testified the first time, that
| think is incredibly relevant to what we're talking

about here with these accounts. It wll be a very
short period of time. |It's up to you whether you Iet
me do it.

THE WTNESS: | testified in 2006, as
this says. | further testified about this photograph
inthe first round of hearings, and | was
cross-examned for the better part of two days on these
things. W had plenty of opportunity to have this
conversation previously.

MR MCGNNIS: And ny point is you
testified differently in 2006 than you did this tine.

THE WTNESS: But | did not testify this
mor ni ng.

CHAI RVAN NOBLE: M. MG nnis, we would
appreciate it if you would call that to our attention
in any type of docunents that you submt as part of the
briefing.

MR MCANNIS: Certainly will.

CHAl RVAN NOBLE: W woul d appreciate
t hat .

BY MR MCG NN S:
Q You did testify about the Day brothers this
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morning. Do you recall that?

A Yes, vaguely.

Q Pardon me?

A Vaguel y.

Q There was sone questioning by M. Slade of
M. Burtell, I think it was the day before yesterday,

about the reliability and credibility of historic
accounts. Do you recall being here for that?

A Yes.

Q And do you recall M. Slade asking
M. Burtell whether the credibility of the person
giving the account should be considered when you're
figuring out how nmuch weight to give the account? Do
you recal |l that?

A Yes.
Q And do you agree with that?
A Yeah, | think that's one of the factors, yes.

Q And do you recall M. Slade asking about
whet her M. Day was a man of stature because he had
been the Arizona Gane & Fi sh Conm ssioner?

A | don't specifically recall that.

Q What do you know about J. K. Day?

A | know that he was a trapper. | know that
later in his life he becane sone kind of Game & Fish
Conmmi ssioner. |'ve seen his obituary and sone things
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1 people said about himas being an extrenely | oyal

2 friend, and that's pretty much what | recall about him
3 Q Do you recall anything el se about his

4 obituary?

5 A There was an account of a friend who was

6 nmauled by a bear on a hunting trip and went out to find
7 himor sonething like that.

8 Q Do you recall there being sone controversy

9 about whether that was maybe a fraudul ent insurance
10 scanf®

11 A No.

12 Q Ckay. 1've just got a couple of exhibits to
13 talk about that.

14 MR MCGANNIS: This is a new exhibit.
15 BY MR MCA NN S:

16 Q M. Fuller, what I"'mgiving you is --

17 A You' re asking ne a question about M. --

18 Q M. Day and his partner, M. MCarty.

19 A Rich's testinony about this account or

20 sonet hi ng?

21 Q No, |I'm asking you a question about the John
22 Day -- the credibility of the Day brothers' account

23 that you testified about this norning, that you

24 testified about several other tinmes, okay?

25 A Ckay.
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Q ['ve given you a newspaper article dated
Cctober 15th, 1898. Do you see that on the front of
the first page?

A Do.

Q Ckay. The second page is a bl owp of that
that's a little easier to read for us old guys. And it
says "John McCarty and J. K Day have been appoi nted
fish and game conm ssioners for Arizona."”

Do you see that?

A | do.

Q It says "Heretofore the duties of
conm ssi oner have not been onerous. There was not hing
to do but draw salaries and make reports. It is not

wi thin the memory of any man now living that a report
was ever submtted. As to the salary, no legislature
ever made an appropriation or any other provision for
it. It was not even fixed. So the conm ssioners have
practically...nothing to do."

Do you see that?

A | do.

Q So woul d you agree with ne that the position
of State Game & Fish Conm ssioner was a little bit
different in 1898 than it is today?

A | have no doubt that the Conm ssion job is
different than it is today, if that's your question
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Q And the Fish & Game Conmi ssi oner position was
not prestigious or relating to stature quite as nmuch as
it would be today, would it?

A Yeah, | don't -- to tell you the truth, |
have no idea what kind of prestige comes with that job
today or then.

CHAI RMVAN NOBLE: M. MG nnis, was that
docunent in a preceding exhibit?

MR MCANNIS: No.

CHAI RVAN NOBLE: Have we marked it in
sone way so we can identify it for the record?

DI RECTOR MEHNERT:  Yes.

THE WTNESS: George is going to get us
a number, | think.

DI RECTOR MEHNERT: 86.

MS. HERNBRCDE: 86.
BY MR MCA NNI S:

Q M. Fuller, this is another newspaper article
fromthe Arizona Republican dated Septenber 18th, 1905.
Have you seen this article before?

A No, | have not.

Q And this is an article entitled "I's John
McCarty dead?"

Do you see that?

A Yes.
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Q And John McCarty is the sane person that was
the Gane & Fish Comm ssioner with M. Day. Do you
recall that fromthe prior article?

A | don't, but I'Il |ook

There is a John McCarty, vyes.

Q And if you look at the third paragraph of
this article | just gave you, it refers to
M. MCarty's friend and partner, J.K Day.

Do you see that?

A Ckay.

Q And it refers to this episode that you were
tal ki ng about about the person being maul ed by the
bear. Do you see that? You can take some tinme to read
it, if you need to.

A Ckay, | haven't seen this article before and
| have not done any research on the topic of John
McCarty. | don't know what subsequent articles came
out regarding this. This is conpletely newto ne.

Q So --

A | have no idea what part of the testinony in

the record you're giving me here. You're just throw ng
some stuff in front of ne |I've never seen before.
Q Let me ask you just a sinple question
If there is evidence in this article that
inmplies that M. Day was involved in a conspiracy to

Coash & Coash, Inc.





VERDE RIVER VOLUME 16 04/03/2015 Page 3548

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

defraud a life insurance conpany with M. MCarty,
woul d that affect the anpunt of weight you would give
to the article about the Day brothers' trip in the
1890s?

A You' re asking ne a hypothetical. Let's just
call that out right here.

Q Yes, | am

A And | guess | don't know what ot her
information. If you're telling me that this article

says that he was found guilty or he admtted his guilt,
and if it was sonme sort of a pattern of behavior on his
part that could be traced throughout his life, then I
think | would tend to | ook at his other account nore
critically. Not to say | would disagree wth anything
that was said in the previous account, but | would | ook
at it nore critically.

MR MCANNIS: That's all | have,
M. Chairnan.

M5. HERNBRCDE: That |ast exhibit
Ceorge, would that be X087?

DI RECTOR MEHNERT: Correct.

CHAI RVAN NOBLE: Do you have sonet hi ng
el se?

MR MCGNNIS: Could | have one nore
line? I'msorry.
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CHAI RVAN NOBLE: Are we going to start
calling you Sean?

MR MCGNNIS: | know | had one nore
set of questions, and | think it's relevant to his
segnent ati on.

BY MR MCA NNI S:

Q One nore set of questions that will lead to
your segmentation that we tal ked about this norning.

It was your understanding that -- it's your
opi nion that Segnments 1 through 5 are all navigable,
right?

A Yes.
Q Coul d you rank for me, fromthe nost
navi gable to the | east navigable, those five segnents?
A Sure. Yeah, that was an interesting question
t hat somebody asked Rich yesterday.
Q Yeah, | thought it was really good, so
t hought | woul d copy it.
A Yeah. And, actually, I"mgoing to go back
because as he was answering, | was nmaki ng ny own notes,

sol will tell you what | came up with
COW SSI ONER ALLEN:  Going fromwhat to

what ?
BY VR MCG NN S:
Q From nost to | east, nost navigable to |east
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navi gabl e.
A And, you know, Eddie asked that question in
i ke the exact triple opposite of what you did, so --
Q Because your opinion is --
A -- my notes aren't going to do ne any good.
Q Actual ly, your opinion is the exact triple
opposite of M. Burtell in the sane thing; and

frankly, my question to you requires |ess
doubl e-negatives than Eddie's did. So | got the easy
side of it.

A Less doubl e-negatives. | don't know.
Q Most to | east.
A Most navi gable --

CHAI RVAN NOBLE: Jody, are you okay?
MR MCGANNIS: | didn't have himread
t he whol e newspaper article. You should be happy.
CHAI RVAN NOBLE: Are you ready, Jon?
THE W TNESS: Sane rules, no ties?
BY MR MCA NNI S:
Q Yes, sir.

A | would say Segnment 2 is npbst navigabl e,
followed by 4, followed by 5, followed by 3, foll owed
by 1.

Q Ckay.

A 1 being the | east navigable.
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Q Tell ne the characteristics of Segnment 4 that
make it |ess navigable than Segnent 2.
A They're quite close. They're quite close.

And, again, I'mthinking about this in their ordinary
and natural condition, as | understand it.

| think we have a stronger historical record
in 2. M own experience on the river, it's quite easy
to boat. In fact, | would guess that in its natural
condition, in a small boat, | could take it upstream
quite easily in Segnment 2. And | think M. Randall, |
bel i eve his nane was --

Q You' ve flipped nmy question around a little
bit. [I've asked you the characteristics of 4 that make
it less navigable than 2, and you're telling me the
characteristics of 2 that make it nore navigable than
4,

A It's potato/potato; nore one, |ess the other.

There are nore rapids in Segment 4 than there
are in 2. That would probably be the only one that
cones to mnd right now.

Q Ckay. Tell me the characteristics of
Segnent 5 that make it |ess navigable than 2 or 4.

A | kind of feel like I"'mat the optonetri st
where the guy is going back and forth.

Q And | hate to ask, but that's ny question
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A And ny dad was an optonetrist, and he used to
get so mad at me because | changed ny m nd
Q | always thought |I had the wong answer if

t hey keep asking you, but there you go.

A And you wanted 2 and 5 --

Q Yeah.

A -- or 4 and 5?

Q What are the characteristics of 5 that make
it less navigable than 2 and 4?

A ['ve paddled both. | have a pretty strong
record in 5 as well. And if you ask me on a different
day, | mght flip-flop those two. There are actually

fewer rapids in 5. So that kind of argues agai nst what
| was sayi ng.

CHAI RVAN NOBLE:  You' re wi nning, though.

THE W TNESS: Thank you.

Yeah, | mght actually swtch that
around, if | thought about it a little nmore. [|'m
probably being swayed by ny nodern boating experience
because Segnent 5 tends to be a little strainery. You
know, the flows aren't quite what they used to be.
There's been a lot of disturbance in there, access is
an issue. And these days with the Indian Community,
it's darn near inpossible to get approval to paddle
t hrough there
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Sone of that's probably swaying ny
decision in a way it shouldn't in considering the river
inits ordinary and natural condition

So, yeah, | think if you allowed nme to
be equal, | wuld say 4 and 5 are pretty nuch equal
BY VR MCG NN S:

Q Ckay. How about let's just talk between 5

and 2 if you're having probl ens between 4 and 5.
A 5 and 2?

Q What are the characteristics of 5 that make
it less navigable than 2?

A Boy, this was really easy when | was watching
Rich do it yesterday.

Q [t's just like being on a gane show on TV,
right?

A Yeah, all the pressure.

CHAI RVAN NOBLE: And you were willing to
help Rich a lot.
THE WTNESS: |f he had | ooked over, |

woul d have. | would have.
BY MR MCA NNI S:

Q You can blame M. Slade for this.

A Yeah, | think a little nore record. Again,
being on the water there, having done 2 so many tines,
l'mvery, very famliar with it. 1've done 5 fewer
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times. It's wider. It's wder.
Q 5is wder?
A 5is wder than 2.
Q So you think that's why it's | ess navigabl e?
A Yeah. So for an equival ent discharge,

because it's wider, it's going to be a little |ess
deep. But as we discussed in our cross-exam nation
thereis alittle nore braiding, nore split channels
that bring sone flow out of the main channel in
certainly nore places than there are in Segnment 2.
Still wouldn't go so far as to call it braided, but we
woul d have | ess of an argunent down there.
Yeah, that's probably about it.

Q How about why is 3 | ess navigable than 2, 4,

or 5?

A This is a long one nmore question
Q | said one nore set of questions. |It's just
a big set.

A Ch, yeah, clarify there.
Now, this is 1 versus what?
Q The three that you had ranked above it, 2, 4
and 5.
MR. HOCD: Segment 3 versus 2, 4 and 5.
THE W TNESS:  Segnent 3 versus 2, 4, and
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MR MCA NNIS: Thanks, Sean.
MR. HOCD: Soneone said Segnent 1.
BY MR MCG NN S:

Q So let nme ask the question again.

A Ckay.

Q Tell ne the characteristics of Segnment 3 that
meke it |ess navigable than Segnents 2, 4, and 5.

A Segnent 3 is the whitewater reach and that's

where the Class IV rapidis. Sonetines it's a

Cass IV. 1It's Verde Falls. And Punk Rock is another
one that's a Ill, that |'ve scouted that one. The
first time | went down | scouted it. | probably
scouted it the second tine. So it requires a little
more skill.

Q Is that all?

A Yeah.

Q Ckay. How about the characteristics of
Segnent 1 that make it the |east navigable of the five
segnent s?

A There's the | east amount of flow up there,

particularly above Perkinsville.
MR MCANNIS: Okay. Thank you.
CHAI RVAN NOBLE: Thank you, Sean.
MR MCGNNIS: He's probably nore
of fended by that than | am | hate to tell you.
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1 CHAI RMVAN NOBLE: M. Hood, do you have

2 some questions?

3 MR HOCD: | will be very brief.

4 CHAIl RMAN NOBLE: Lawyers al ways say

5 that.

6 COW SSI ONER HORTON:  Ain't that the

7 truth,

8 MS. HERNBRODE: Most of us lie.

9 MR. HOCD: Good norning, M. Fuller.

10 THE W TNESS: Good nor ni ng.

11 CHAI RVAN NOBLE: Now, when you say very
12 brief, are we going to need to take a break now or --
13 THE W TNESS: Dependi ng on how many

14 interjections | receive, | think I wll be done here
15 very shortly.

16 CHAI RVAN NOBLE: You heard that,

17 M. Alen.

18 MR HOOD: | had Fred in mnd, actually;
19 but, no, | wll be brief.

20 MR. BREEDLOVE: | don't understand that.
21

22 REBUTTAL CROSS- EXAM NATI ON

23 BY MR HOOD:

24 Q A coupl e questions for you, M. Fuller, about

25 your recent work in the field taking some neasurenents
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out in the stream
Do you recall that testinony fromearlier
this norning?

A | do.

Q And it sounds like we're going to be getting
sone materials added to the record reflecting that
work; is that your understanding?

MR SLADE: Yes.
THE W TNESS:  Yes.

BY MR HOOD:

Q Ckay. WII those materials indicate for us
what date that work was done?

A Yes.

Q WII| those naterials indicate the discharge

at the gage at the tinme that you were making those
dept h neasurenment s?

A Yes. | included the USGS gage data for that
day as a JPEGin the file.

Q And | assume that the depths that you
measured were the nmaxi num depth of the cross-section?
A | did traverses across the cross-section,

yes.
And to be clear, | think sonebody asked ne if
| had a survey rod in every one of them | had the

survey rod at Carkdale. You're not going to be able
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to read the survey rod. You're going to be able to
| ook at me and see he's holding a survey rod and it's
up to his knees.

CHAI RVAN NOBLE: Did you record the
dept h somewher e?

THE W TNESS. Yes.

CHAl RMAN NOBLE: Ckay, if you recorded
the depth. And you said that we were going to get
phot ogr aphs.

THE W TNESS. Yes.

CHAI RVAN NOBLE: | wonder how nmuch
| onger | can take and really use up his tine. Anybody
have any good i deas?

THE WTNESS: So | did not have the
survey rod with nme at Tangle Creek or Canp Verde.

CHAI RVAN NOBLE: But sonehow you
recorded a depth, and you have --

THE W TNESS. Yes.

CHAI RVAN NOBLE: -- then reported that
depth that you did record?

THE W TNESS. Yes.

CHAI RVAN NOBLE:  Ckay.

BY MR HOOD:
Q M. Fuller, you had sonme discussion earlier
t oday about nean flows versus median flows. Do you
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recal | that discussion generally?

A | don't.

Q Ckay. Let me ask you a straightforward
question. | think |'ve asked this to you before, so
apol ogi ze for the repetition, but | just want to make

sure we've got it.

In the state of Arizona and probably across
t he Southwest, nedian flows are nore representative of
typical flow conditions for a Southwestern streamthan
woul d be the mean flow, true?

A Yes.

Q You had a little bit of discussion earlier
this nmorning about Black River. Do you recall that?

A Yes.

Q And the rapids that you nentioned as playing

a role in your decision to recomend agai nst pursuing
additional study on that river to evaluate navigability
was the presence of some rapids, and | think you said

they were Class Il and IV; is that right?

A Yes.

Q The fol ks who you saw | ast weekend having a
great tinme in araft, was it a rubber raft?

A Yes.

MR. HOOD: Thank you, M. Fuller.
CHAI RMAN NOBLE: Is there anyone el se
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who wi shes to question M. Fuller?

MR. HELM | just have one question.

CHAI RMVAN NOBLE: M. Helm as long as
you come or stand there and do it, but with no notepad.

MR HELM | will not have a notepad. |
didn't nake a note of this deal, other than the nunbers
of the exhibits.

REBUTTAL CROSS- EXAM NATI ON

BY MR HELM

Q Were there nore than one Class IV rapid on
the Black River section you tal ked about ?

A Yes, and that was the issue. It was not the

presence of a single Class IV. It was the nunber and
spaci ng of them and as well as a number of other
factors. Rapids was not the only factor.

Q What were the other factors?

A The factors of the seasonality of the flow, a
very brief season that is not very predictable, and as
wel | as there are years when there is no season on that
particular river.

MR. HELM  Thank you.

CHAI RVAN NOBLE:  Joy.

MS. HERNBRODE: Unl ess anybody el se over
here has any nore. | just have two.
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CHAI RMAN NOBLE: Goi ng once.

REBUTTAL REDI RECT EXAM NATI ON
BY M5. HERNBRODE:
Q Jon, when you brought a Iightweight boat to
carry, it was because you were just planning to boat
down Bob's site and then go back to the car, correct?

A | thought I was going to have to wal k the
mle and a half back up. | have a bad shoul der. M
ot her boat that | use that you see in ny other
pictures, | had to nove the seat, so it's not quite

bal anced, and so you're carrying it on your arms, and
this one | can set on nmy shoul der, other shoul der.

Q And | just want to nake sure the record is
really clear. In the video it appears that there nmay
be cargo in the front of that boat. Those are enpty
bags, it's lightweight; is that true?

A Yeah. That boat has airbags in it, yeah. |
didn't need themthat day, but | keep themin the boat.
Q Ckay. If the evidence shows that the life

I nsurance conpany -- we're back to the Day brothers.
Sorry.

If the evidence shows that the life insurance
conpani es associated wth M. MCarty's death
eventual |y paid out, and there was no evi dence, other
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t han newspaper specul ation after M. Day's death, that
M. Day had any invol venent, would the whole
controversy have any weight at all regarding M. Day's
credibility, in your mnd?
A No. That's why I was asking for the

clarifying questions. So, no, it wouldn't.

CHAI RVAN NOBLE: Just a masterful
question, Joy.

M5. HERNBRCDE: Took ne a whole five
mnutes to wite it.

CHAI RVAN NOBLE: Sewed that thing up

really tight.

Ckay. Is there anyone el se who woul d
like to ask M. --

MS. HERNBRODE: Ful | er.

CHAI RMVAN NOBLE: -- Fuller sone
questions?

If not, are there any other w tnesses
for the Verde River?

MS. HERNBRODE: M. Chairman, we do not
have any nore w tnesses.

CHAI RMAN NOBLE: There are no ot her
W tnesses for the Verde River. The testinony for the
Verde River is now cl osed.

Fred, have we set the briefing schedule
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on this?

MR, BREEDLOVE: No.

CHAI RVAN NOBLE: The briefing schedul e
wll begin no earlier, that is, the first day of the
time period in which you have to begin the briefing
will begin no earlier than three weeks fromtoday, and
it will begin no earlier than one week after the
transcript is filed.

W won't set -- you know, 45 days for
your first brief, that won't happen until one week
after the transcript is filed.

MR. BREEDLOVE: W need a deadline for
filing additional evidence. Typically, haven't we done
two weeks after the close of hearing for the deadline
for filing additional evidence? |Is that correct?

MS. HERNBRODE: It has been coinciding
with the date of the filing -- the anticipated date of
the filing of the transcript, which was about two

weeks, | believe, but we have to give the court
reporter an extra week, | believe, for a week of
heari ng.

CHAI RVAN NOBLE: Well, | have to | ook at

t he cal endar now.
Let's have all additional evidence wll
be filed by the 17th, Friday. How does that sound?
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1 MS5. HERNBRODE: O April?

2 CHAI RMAN NOBLE:  Apri |

3 M5. HERNBRCDE: And, M. Chairnan,

4 understand there are sone parties who may w sh to nake
5 sone corrections on the transcripts that have been

6 previously filed. Wuld those also be due on that

7 date?

8 CHAI RVAN NOBLE:  You know, you bring up
9 an interesting point, Joy. Typically, we do not

10 <correct or alter the transcript. However, in this

11 case, due to sone | anguage issues, we are going to

12 alter the transcript, but only as to the | anguage

13 issues.

14 MR. BREEDLOVE: And the correction for
15 the nane.

16 CHAI RVAN NOBLE: You had to bring that
17 up.

18 W will do the typical thing like for a
19 deposition. If you find sonething in there that you
20 say | wish | hadn't said, well, you can file something
21 that says | wish | hadn't said that, but that don't

22 change the transcript. The transcript is what it is,
23 unless you want to challenge the reporter. Yeah, we're
24 probably not going to go through that proceeding

25 either.
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1 Any ot her questions, conments, or

2 issues?

3 Ckay. Then the hearing is concluded,
4 and we will gather over here for a little discussion.
5 (The proceedi ngs concl uded at

6 11:06 a.m)

7

8

9
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1 CHAIRMAN NOBLE: Good morning. 1 A. I'mJonathan Fuller. | reside in Phoenix,
2 Mr. Mehnert, will you call theroll. 2 Arizona.
3 DIRECTOR MEHNERT: Commissioner Allen. 3 Q. Allright. Jon, did you rely on other
4 COMMISSIONER ALLEN: Present. 4 expertsin preparing your report and testimony?
5 DIRECTOR MEHNERT: Commissioner Henness. 5 A. Yes, | did.
6 COMMISSIONER HENNESS: Present. 6 Q. Historians?
7 DIRECTOR MEHNERT: Commissioner Horton. 7 A. Yes
8 COMMISSIONER HORTON: Here. 8 Q. Archaeologists?
9 DIRECTOR MEHNERT: Chairman Noble. 9 A. Yes
10 CHAIRMAN NOBLE: Here. 10 Q. Other hydrologists, geomorphologists?
11  DIRECTOR MEHNERT: Legal counsdl is 11 A. Yes
12 here, and we have a quorum. 12 Q. Let'sstart --
13 CHAIRMAN NOBLE: Good morning, Jon. 13 A. Check that. Other geomorphologists, no other
14 THE WITNESS: Good morning, Sir. 14 hydrologists.
15 CHAIRMAN NOBLE: Joy, are you ready to 15 Q. Okay. Let'sstart by talking about some of
16 proceed? 16 thetestimony.
17  MS. HERNBRODE: In just a moment, 17 CHAIRMAN NOBLE: Okay, now is going to
18 Mr. Chairman. Sorry, | needed awriting utensil. 18 haveto have alittleinterruption. The Chair has
19 CHAIRMAN NOBLE: Okay. Joy. 19 difficulty hearing the witness. Perhaps he's
20 MS. HERNBRODE: Yes. 20 recovering. Butisthere some sort of device that may
21 CHAIRMAN NOBLE: | heard some comment 21 amplify Mr. Fuller's voice?
22 that you expect to be through with Mr. Fuller about 22 (An off-the-record discussion ensued.)
23 3:00 this afternoon. We would appreciate it if you 23 CHAIRMAN NOBLE: Okay, continue.
24 would do your best to be done with him by 11:00 am. 24 THE WITNESS: And I'll do my best to
25 MS. HERNBRODE: | was aiming for noon, 25 project towards you.
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Page 3466 Page 3468
1 hoping for earlier, Mr. Chairman. 1 COMMISSIONER ALLEN: Please.
2 CHAIRMAN NOBLE: Thank you. 2 CHAIRMAN NOBLE: Depends on how well you
3 MS HERNBRODE: But I've also been 3 fed.
4 strongly warned by avery wonderful woman that if | 4 BY MS. HERNBRODE:
5 talk too fast, chaos will ensue. 5 Q. Let'sstart by talking about some of the
6 CHAIRMAN NOBLE: Therewill be an 6 stuff that Win testified to.
7 informal meeting with the Chair and the lawyers 7 Do you recall Win was asked about a
8 following today's testimony. 8 pool-and-riffle system on the Verde that included
9 MS. HERNBRODE: That's ominous. 9 5-foot deep pools and 1-inch deep riffles and whether
10 CHAIRMAN NOBLE: Itis, | assureyou. 10 that would be fun to boat?
11 MR.HELM: Hereor a abar? 11 A. Yes, | do.
12 CHAIRMAN NOBLE: Wéll, this Mormon boy 12 Q. Based on your experience as a geomorphol ogist
13 ain't going to show up at no bar. 13 and aboater, isthere anywhere on the Verde where
14 Please. 14 there'sal-inch deep riffle?
15 15 A. Not that I'm aware of.
16 JONATHAN FULLER, 16 | take that back. There may bein Segment O.
17 called as arebuttal witness on behalf of the State 17 Q. And, again, we're not asserting navigability
18 Land Department, was examined and testified asfollows: |18 on Segment O; isthat correct?
19 19 A. Wearenot.
20 REBUTTAL DIRECT EXAMINATION 20 COMMISSIONER ALLEN: Joy, just one
21 BY MS. HERNBRODE: 21 question real quick.
22 Q. Good morning, Jon. 22 Define the limits of Section O for me
23 A. Good morning. 23 again, Jon.
24 Q. Joy Hernbrode for the State Land Department, 24 THE WITNESS: Segment 0 goes from
25 for therecord. And you are? 25 Sullivan Dam down to Forest Road 638, which | believe
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1 isat Mile7.1, somewherein there. 1 when viewed from the sky.
2 COMMISSIONER ALLEN: What about Stillman 2 Q. Winwas also asked about channel shifts
3 Lake? 3 during floods and whether those are typical. What do
4 THE WITNESS: Stillman Lakewasin 4 you think?
5 SegmentO. 5 A. | think possible would be a better word,
6 COMMISSIONER ALLEN: Would you not be 6 rather than typical. | showed in my presentation a
7 ableto navigate Stillman Lake? 7 series of photographs, historic aerial photographs,
8 THE WITNESS: Yeah, Stillman Lakeisa 8 that bracket a number of large floods in Segment 5 down
9 pool. | assume, by the fact that you're asking the 9 near the Fort McDowell Indian Community, where the
10 question, that you've been there. And the pool is 10 riverisbasically inthe same place. It'sreadily
11 about a quarter to athird of amilelong, to my 11 identifiable.
12 recollection. It'sacouple of feet deep, at the most. 12 | showed USGS maps for al of the segments,
13 Y ou can definitely put aboat in it and 13 theoldest USGS mapsthat | could find, and in every
14 paddle around in it; but in my opinion, becauseit's 14 casetheriver position is nearly identical in those
15 isolated by very shallow reaches or reaches that have 15 older mapsto its current position. There had been, of
16 other characteristics of nonnavigability, | didn't feel 16 course, some changes locally, but those kinds of
17 likeit met the reach of significant length that the 17 changestend to be relatively minor, and certainly the
18 courts have asked for in defining segments. 18 character of theriver hasn't changed from the oldest
19 BY MS. HERNBRODE: 19 maps.
20 Q. And, Jon, to follow up on that, if you 20 Q. If there were going to be channel shifts,
21 recdll, Mr. Burtell read a passage out of Williams 21 though, they would occur during floods, not at other
22 Guidethat was describing Segment 0. Was part of your |22 times?
23 conclusion based on the fact that Mr. Williams didn't 23 A. That would be typically when they would
24  believe that Segment O was particularly navigable? 24 occur, at their greatest rate.
25 A. Waedll, Mr. Williams doesn't actually make any 25 Q. Wintalked about why he felt mean depths were
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1 opinions about navigability; but he does describe the 1 lesshelpful in determining navigability. What are
2 boatability, and he also mentions what's been called 2 your thoughts on that?
3 Stillman Lake and the fact that you can paddle around 3 A. Joy, can | go back just one second?
4 init and actually encourages people to paddle up to 4 Q. Yes
5 thetop of that and say thisis the point where boating 5 A. | saidtheriver hasn't changed in character,
6 begins. 6 and | would liketo clarify. It certainly has changed
7 Up above that, upstream of Stillman Lake, | 7 in character dueto the flow depletion in Segment 2.
8 think hisdescriptions of it are pretty accurate. He 8 It'samuch smaller wet part of the river than it was
9 saysit'svery steep, it'svery rocky, it's not very 9 priorto-- initsordinary and natural condition.
10 wet. And| would concur. It would be very difficult 10 And now we can go to the mean depths. So you
11 to get aboat down there without being significantly 11 asked meaquestion, | believe, is whether the mean
12 bruised, or your person being significantly bruised. 12 depths were agood or a bad way to |ook at depth.
13 Your boat might survive, and you might not. 13 | think if mean depth isall you have, mean
14 Q. Allright. Let'sgo back to Win here. 14 depth isagood way to look at the depths of the river.
15 Do you remember Win talking about using 15 When you're boating, you don't boat the average depth
16 Google Mapsto look for obstructions on the river? 16 of thechannel. You put your boat in the deepest part
17 A. Yeah, | believe Win said something like that, 17 of thechannel. That'sjust plain common sense.
18 that'sagood way to view theriver,and Winand | have |18 So | think maximum depths is the way to look
19 talked about that, and | think it's a good way to view 19 at -- the appropriate way to look at determining the
20 theriver if you can't be there in person. 20 boatability of ariver segment.
21 It's certainly not anywhere close to the 21 Q. And when you say maximum depth, you're not
22 perspective you get from standing with your toe in the 22 talking about judging depth based on the pools; you're
23 water, | guessthe phraseiswe used earlier this week, 23 talking about the deepest part of the shallow places,
24 ordttinginaboat. It'sjust not asgood. There's 24  correct?
25 an entirely different perspective on the water than 25 A. Right. Inany given cross-section of the
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1 river, | would be talking about the maximum depth at 1 real depths of the river on the Verde are.
2 that cross-section. Clearly there are pools on the 2 Q. Okay. | would like to talk about a couple of
3 Verde River that are probably 20 feet deep. They're 3 thingsthat the historians testified to. In your
4 deeper than | can dive without my scuba equipment. And | 4 opinion, when you're looking at historical information,
5 I'm not talking about those depths as being 5 isit moreimportant to pay attention to someone's
6 representative. 6 characterization of theriver, i.e., isit navigable or
7 | am talking about when you're looking at a 7 not, or their observations about theriver, it's3to
8 particular cross-section, what's the deepest point 8 5 feet deep and flowing slowly or something like that?
9 there. That'swhereyou put your boat. That's what 9 A. Wédl, I guess I've been doing these studies a
10 determines boatability. 10 longtime, andin listening and reading and hearing
11 Q. And does mean depth underestimate natural 11 about different observations of someone might have said
12 channels, depth in natural channels? 12 there are navigable streams, there are navigable
13 A. ltcan. If the channel isaperfect 13 streams, it's very difficult to get inside their head
14 rectangle, then the mean depth and the maximum depth |14  and understand what they meant by navigable, what their
15 arethesame. There are very few perfect rectanglesin 15 definition was. And certainly we've spent many hours
16 nature, and so in most cases there's an offset, and in 16 talking about definitions of navigability and standards
17 amost every case -- 17 thereof.
18 Sorry. My wife would like us to know that 18 So | would say it's more important to look
19 her flight reservations have been made. And I'vejust 19 at, from an expert's perspective and a scientist's
20 turned on my mute. Sorry. 20 perspective, to look at what actual physical
21 So in most cases the mean depth islower than 21 measurements they were making, estimates they were
22 the maximum depth; in some cases, significantly. And1 |22 making. So if somebody said they thought it was 2 foot
23 had adlidein my presentation that gave a 23 deep, | think that's more relevant than if they were
24  cross-section example of that case. 24 saying it was navigable or nonnavigable.
25 Q. You used average depthsin the Land 25 Q. Both of the historians talked about
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1 Department report? 1 boosterism. What's your understanding of what
2 A. Yes 2 boosterism means?
3 Q. Andif you had to do it again, what would you 3 A. Yeah, so boosterism is something that we're
4 use? 4 well aware of if you're studying historical documents.
5 A. Ifl hadtodoit again, with the budget | 5 And when we were doing the original studies, we had
6 had at the time, which was pretty challenging, | 6 historians on our team that were certified and
7 probably would end up with the same -- using the same 7 qualified historians, and we had these kinds of
8 thing. 8 conversations. It came up in the context of the Santa
9 If I had more time and budget when we did our 9 Cruz River study, in which there were some clearly
10 first round of studies, | would have taken a probe and 10 boosterish articles that talked about the ever-flowing
11 measured depths every hundred feet down the entire 11 Santa Cruz River and lakes on the Santa Cruz and
12 river and reported that. 12 sailing on the Santa Cruz that were more than just
13 Q. We'redtill using the depth calculations and 13 fanciful. They were probably closer to land fraud.
14 therating curves you developed for the 1993 study, is 14 And so we were well aware of that. So
15 that -- 15 boosterism iskind of trying to promote your community,
16 A. Yes, yes. Sowe had that data. | didn't 16 say alittle morethanisreally there and describing
17 feel likeit wasfair to abandon that data. But we've 17 inaway that makesit sound bigger, more enticing than
18 certainly supplemented it with the detailed fieldwork 18 itis, asaway to get people to come and move here and
19 and estimates that we've been able to make, aswell as 19 makeinvestmentsin your community.
20 information that other folks have come to. 20 Q. And]1 think you found us an example of what
21 For instance, Dr. Mussetter did some modeling 21 youthink of asboosterism, and it's Page 15 of the
22 of acouple of reaches, and able to look at that, and 22 dlidesthat were provided or it will be up here on the
23 that depicts some maximum depths and that shows how the |23  screen.
24 means are different. So we've been able to supplement 24 A. Slides? Sorry.
25 that and | think give a better depiction of what the 25 Q. It'sintheretoo.
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1 A. Sothisisfrom the Arizona Republican back 1 modifications to Bob's Slide No. 4, can you explain the
2 inJuly of | believeit's 1891. 2 differencesin opinion here?
3 And | think you're all struggling to read 3 A. You'retaking about this slide right here?
4 that, solet's hopefully skip down. 4 Q. Yeah.
5 CHAIRMAN NOBLE: Could you please 5 A. Allright. Sothiswasin Dr. Mussetter's
6 proceed? 6 presentation. It's certainly a dide we've seen before
7 THE WITNESS: Yes. 7 andweve seen in theliterature. It's commonly used.
8 So it's an article that describes the 8 There'sacouple of things | would like to point out
9 prosperity of Tempe and talks about what a beautiful, 9 besidesthe typo that says "Gila River" instead of
10 wonderful placeit is and the streets lined with wagons 10 VerdeRiver.
11 full of the golden produce or the amber crops, 11 Isthat thisreally isn't a slide about
12 et cetera, et cetera, et cetera. And you can all, at 12 navigability. Thisisaslide about channel pattern,
13 your leisure, take alook at this article. 13 and it does have three categories; Straight,
14 | believe | actually have -- for some 14 Meandering, and Braided. When asked about where the
15 reason my screen -- 15 Verdesits, | believe the answer that | recall wasin
16 CHAIRMAN NOBLE: Joy, isthis something 16 the 3, possibly 4 category, which, when you highlight
17 that wasn't previously presented? 17 thelimits of thelittle -- what do you call that sign
18 MS. HERNBRODE: It was not previously 18 therethat's onthere? If you highlight this area that
19 presented. Itisnow in evidence as X083, and we are 19 sditsinthat --
20 looking at Page 15, and there'sablowup on Page15and |20 Q. Blue.
21 theentirearticle on Page 16. 21 A. -- meandering area, the channel sits up here,
22 CHAIRMAN NOBLE: Thank you very much. 22 whichiswhat I've been saying. It's more meandering
23 THE WITNESS: And | understand from the 23 thanitisbraided.
24 chair you would like usto move on. 24 Braided is down here, and | showed you
25 CHAIRMAN NOBLE: Very quickly. 25 pictures, and I'll say again and I'll say as many times
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1 THE WITNESS: Thank you. 1 asl'masked, the Verde River does not ook like this.
2 BY MS. HERNBRODE: 2 Itlookslikethis, and it'sin the meandering
3 Q. Allright. Do you see anything about the Day 3 category.
4 brothers account that makes you feel it's a boosterism 4 CHAIRMAN NOBLE: Mr. Fuller, isthat
5 article? 5 what you previously testified to?
6 A. |donot. 6 THE WITNESS: Yes, itis.
7 Q. It'spublished in the Yuma paper? 7 CHAIRMAN NOBLE: Why are we revisiting
8 A. It'spublished inthe Yumapaper. Thereis 8 this?
9 some language and use of adjectives that you wouldn't 9 THE WITNESS: Becauseit's rebutting
10 typically find in today's paper, but it's clearly a 10 testimony from Dr. Mussetter.
11 factual-type article, an account of something that they 11 CHAIRMAN NOBLE: Did you previously
12 believe happened. 12 tedtify about it?
13 Q. Isitdifficult to evaluate historical 13 THE WITNESS: Yes.
14 information if the information an expert relies on 14 CHAIRMAN NOBLE: Thank you. The
15 isn'tintherecord? 15 Commission heard it the first time.
16 A. Yes. 16 MS. HERNBRODE: Sorry, Mr. Chairman.
17 Q. Okay, look let's move on to Dr. Mussetter's 17 BY MS. HERNBRODE:
18 dlides, which are Exhibit X060 isthe original, and 18 Q. Okay, let's move on to Bob's Slide 61, which
19 then you have some changes you made, some illustrations |19 isPage2in X083.
20 youdid. 20 Therewas alot of discussion about where the
21 There was a huge discussion with both Win and 21 Vedefalsonthis. Canyou explain the differences
22 Bob regarding the bankfull concept and whether the 22 inopinion and where you think the Verde falls on this?
23 lower Verde was likely to be sinuous or braided? 23 A. Yes. Let'ssay wherethe Verdelies here, so
24 A. Yes. 24 wedon't get confused about Verde Falls. And the
25 Q. Solooking at X083, Page 1, which are your 25 reason we'reincluding thisis because the
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1 Commissioners had a number of questions on this 1 depthshere?
2 particular category, and | think this clears up alot 2 A. Doyouwant to talk about the impacts of the
3 of the questions and discussion. 3 reservoir, or do you want to talk about this map here?
4 There was discussion about Win saying 4 Q. Wadll, sincel asked you about the reservair,
5 bankfull discharges were in thisrange, but typically 5 let'sgo therefirst, and then we'll circle back.
6 geomorphologists will tell you that bankfull discharges 6 Sorry.
7 are somewhere between a 1.5-year event up to 7 A. Therewasadiscussion --
8 potentialy a 10-year event. 8 Q. We'reat Page 11 now.
9 So if we take that at face value, |I've added 9 A. Pagell. ThisisDr. Mussetter's Slide 73,
10 someinformation. Bob's dide was thisinformation. | 10 about whether there was any influence of the reservoir
11 added this blue box and this blue arrow. The two-year 11 onthechannel at the Tangle Creek gage.
12 discharge at Clarkdaleis about 6,600 cfs, and at 12 And | would just like to clarify with Bob, in
13 Tangle Creek it's about 61,000 cfs. That'sin this 13 hisdiscussion about effective discharge and when
14 range represented by the arrow. And if you're looking 14 sediment's moving and whatnot, and that the reservair,
15 at those kind of bankfull discharges, the two to 15 you can only have -- the reservoir can only have an
16 ten-year, it clearly does plot in the braided category. 16 effect on the Tangle Creek site when it was up that
17 So we would expect, between atwo and aten-year 17 high.
18 discharge, theriver to be braided. 18 And | would just like to point out that the
19 That is not, however, within the range of the 19 top of the spillway gates, as shown right here for the
20 ordinary and natural flows by any expert's opinion on 20 dam, thereservoir for Horseshoe, is at 2026, which
21 theVerdeRiver. Theordinary flowsarein thisrange 21 fdlsinthemiddleof Site No. 1. Well, alittle bit
22 right down in here, and those flows at that flow rate 22 above Site No. 1, the cross-sections. And the maximum
23 predict strongly in the meandering category, which is 23 water surfaceiswell above that. Spillway crest is
24 completely consistent with the testimony | originally 24 quite abit lower.
25 gave, that the river has a compound channel with a 25 So it's entirely possible that when that
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1 meandering, generally sinuous single channel, and at 1 reservoir isfull, sediment will start to form a small
2 flood stagesit has a braided channel. 2 delta, which you seethisillustrating this process.
3 Q. Okay. Canyoutell how deep ariver isfrom 3 When the reservoir isfull, you dump sediment at the
4 theair? 4 upstream end, and that clearly looks what's happening.
5 A. Not very well. 5 | think Bob made a nice presentation that showed that
6 Q. Sodoesit hold true that you can't tell 6 that had occurred episodically, and it was coincident
7 depth from any of the aerial photos? 7 with the time when there had been large
8 A. Placeswhereyou can see depth iswhere if 8 reservair-filling floods, and so it's very likely.
9 you seearock sticking out, you know therock is 9 Q. So--
10 sticking out and it's not deep there at all. 10 A. Sohaving said that, | believe that there has
11 On the Verde River, because of the character 11 beenanimpact. Joy, you want to interrupt me.
12 of the water, you don't really see more than 6 inches 12 Q. | just want to say what you're talking about
13 into the -- anything that's 6 inches down or below 13 isPage 12 of X083.
14 you'rereally not going to pick up fromthe air. 14 A. Thank you.
15 Q. Let'stalk alittle bit about Site 1, the 15 So my reading of the record isthat it's
16 Tangle Creek site. Thiswould be Page 5 in the X083. 16 entirely possible that there has been an impact from
17 Okay, so there was some discussion about 17 thereservoir at that site.
18 whether or not the effects of the dam had any impact on |18 Having said that, | would agree with Bob that
19 thissite. It'sabove, isit Horseshoe Dam; is that 19 the channel downstream of that impact point, which
20 correct? 20 occurs basically at the gage itself that Win was
21 A. Horseshoe Dam isthe upstream. Horseshoe 21 talking about, the channel downstream of there bears
22 Reservoir isthe upstream reservoir, yes. 22 characteristicsthat are very similar to the rest of
23 Q. Andthisisin Segment -- 23 theriver, and | don't know that the morphology of the
24 A. Thisisin Segment 4. 24  channel has been impacted that much downstream of this
25 Q. You had some concerns about the modeled 25 poaint right by the gage.
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1 Q. Andyou've boated this area? 1 the GLO dataand Mr. Burtell's checks that he had done
2 A. | haveboated it. 2 onsome GLO estimates of flow depth and width, whichis
3 Q. Would it have been more boatable absent any 3 aperfectly reasonable thing to do. It's something |
4 impacts by the dam? 4 would do myself.
5 A. There's something odd that's gone on right at 5 But one thing you need to know is the
6 the gagetherethat's created alittle pool with a 6 velocity isnot constant across the river, and that's
7 three-side overflowsthat go into a narrow channel, and 7 what you discover when you're aboater. Thereisa
8 that'salittletrickier to boat than | think most of 8 portion of the channdl that has current and portions of
9 therest of theriveris. And | think that's probably 9 the channel that sometimes have very little current and
10 dueto these very rare, but episodic, and somewhat 10 sometimes there are eddies where the current's actually
11 significant at the gage here. 11 going inthe upstream direction. And so a much smaller
12 And | really don't want to talk more about it 12 segment of the width of a channel has velocity than the
13 than that, so... 13 entirewidth of the channel. And you seethat in this
14 Q. Okay. Andyou did take avideo of boating 14 video.
15 throughthisarea. Intheinterest of time, well be 15 Q. All right. Let'sgo back to the Slide 5 or
16 submitting that, rather than playing it today. 16 Page5. You had some concerns about the modeled depths
17 CHAIRMAN NOBLE: Thank you. 17 here?
18 BY MS. HERNBRODE: 18 A. There'sacouple of things| would like to
19 Q. And you also boated back upstream through 19 point out about these profilesthat Bob did. And,
20 thissite? 20 again, we do modeling, and thisistypically the kind
21 A. ldid, so... 21 of thing that you see.
22 And | did that for the reason of it'sreally 22 So there'sa couple -- if you look at the
23 interesting to look at computer model results. They 23 diagram here, | want you to view thisin its proper
24 inform on lots of things. We do alot of computer 24 context. So, one, thisisthe modeling reach. Thisis
25 modeling ourselves, in our firm, myself. I've done 25 thereach that | paddled through. And what's shown on
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1 tonsand tons of modeling. 1 thisdiagramisthe channel bed elevations for
2 But it'savery different perspective what 2 cross-sections that were surveyed and then | believe
3 you get out of acomputer than what you see in the real 3 interpolated from some kind of aerial mapping. And
4 world when you are sitting in the seat of aboat. Soll 4 thisblue and the reddish line are the computed
5 thought | would go out to Dr. Mussetter's Site 1, since 5 water-surface profiles, and there's areally good
6 it'ssomewhat easy to get to, and paddle on through it. 6 match. These dots are actually the measured
7 And | have a GoPro video that shows myself paddling 7 water-surface elevations from the field, and there's
8 throughitin one of my solo canoes, and it's an easy 8 pretty good correlation between those, until you get up
9 padde. 9 into this upper riffle reach right up in here near the
10 Went on through. | got down to the bottom, 10 top of his Site No. 1, and you can seein some places
11 and | brought the particular canoe that | brought 11 these are off by nearly afoot in some places.
12 becauseit's easy to carry, easier to carry, and | had 12 So when we're talking about making estimates
13 about amile wak back upstream. When | got to the 13 of depth and we're saying, well, it's 1.7 or 1.3,
14 bottom, | realized | could paddle back upstream. The 14 knowing that we missed the prediction by almost a foot,
15 current's not that swift. Andso | did. | paddied 15 you need to view those estimates in that context.
16 back upstream. | got to theriffles, and | will tell 16 The other thing is that Bob picked out three
17 youright now in advance that | tried to paddle through 17 of the shallower points, and | understand why he did
18 theriffles, and if | had had a poling boat, | probably 18 that, and as Rich pointed out the last couple of days,
19 could doit, or maybe bigger shoulders; but | did nat, 19 their theory isthat these limiting points are what
20 sol stopped, | dragged my boat to the edge of the 20 dictate whether streams are boatable or not.
21 riffle, and kept on paddling up through the areas of 21 But | would advance to you and ask for your
22 lesscurrent. 22 consideration that that's not a very reasonable
23 And one of thereasons | bring that up is 23 depiction of the average depth of thisreach, and this
24  because we also had a discussion about what thetypical |24 reach was chosen for its characteristics of having
25 velocity of the Verde River is, in discussing some of 25 multipleriffles.
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1 So we have maximum depths at Section 2 of 1 Q. And thiswould be Page 7?
2 24,26. At Section4 and at Section 5it's3.3. If 2 A. Page7.
3 | takeall of the maximumsfor all of the sections that 3 So | looked at that just for the sake of
4 were modeled, the average for the reach is 3.9 feet, 4 making a comparison what the -- rather than the 296
5 andthisisat 296 cfs. 5 that Bob was modeling for whatever science he was doing
6 If Bob had submitted his RAS model, | could 6 for that study to the discharge that we've been
7 havererun it for the median flow rate, but thisisa 7 considering lately for navigability.
8 decent flow rateto use. And, actually, the day | was 8 Q. Okay.
9 out there canoeing it happened to be at 294, so the 9 A. But, again, those are averages, not maximum?
10 videoisavery good perspective on what thisfeels 10 Q. And there were some questions about the
11 likeontheriver. 11 aeriasthat were shown in Bob's PowerPoint, which is
12 So then the next thing to think about in the 12 X060, Pages 39to 41.
13 information that was presented was what was actually 13 A. And thisis something on the disc you gave
14 presented to us was this rating curve, and that uses 14 me?
15 the average depths, not the maximum depths. 15 Q. No.
16 Q. And, Jon, you've moved on to Page 67 16 A. Thisisone of mine here?
17 A. ThisisBob's Slide No. 35 and my page No. 6 17 Q. Weéll, no, thiswould be out of Bob's
18 for whatever this exhibit number is. 18 PowerPoint. Do you not haveit?
19 So I've put the average depths down here, but 19 A. Ido.
20 then also the maximum depths. So at Cross-section 2, 20 Q. Okay.
21 theaverage depth at 296 cfsis 2.05 and maximum is 21 A. What Page?
22 2.4; and, again, you see these differences of a half 22 Q. 39
23 foot or sometimes double the difference. 23 COMMISSIONER HORTON: Mr. Chairman, |
24 So thisis why the maximum depth, to me, isa 24 wanted to ask a question.
25 much better read on the depth than the average depth, 25 CHAIRMAN NOBLE: Please do. Let
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1 becausein putting asmall boat on theriver, you're 1 Mr. Fuller find where he wants to go first, and then
2 very close to the maximum depth if you at al have any 2 you can ask aquestion.
3 kind of talent as a boater. 3 Areyou ready, Jon?
4 Q. There'saquestion. 4 THE WITNESS: Sure. I'm ready.
5 COMMISSIONER ALLEN: In regard to 5 COMMISSIONER HORTON: It must have
6 Page5, the depths that you're recording on here, these 6 passed meby. What isthalweg? Weg just meanstrail
7 arethe depths of the river in the thalweg, is that 7 or way in German.
8 what thisrepresents? 8 THE WITNESS: Ah, yes. Soin German
9 THE WITNESS: Y es, because the blue line 9 it'sthalweg, actually. | remember aredly nasty
10 isthewater surface, and the dark line here at the 10 argument between two experts.
11 bottom isthe thalweg or the minimum elevation of the 11 COMMISSIONER HORTON: Das vichte.
12 bed. 12 THE WITNESS: It's the deepest part of
13 COMMISSIONER ALLEN: Okay. Thank you. 13 thechannel. Soif you take the water down to its last
14 BY MS. HERNBRODE: 14 drop, that's where you'll find it.
15 Q. Did you have ancther -- do you want to go to 15 COMMISSIONER HORTON: Okay.
16 Slide7? 16 BY MS. HERNBRODE:
17 A. You seethe same pattern in the other Sites 2 17 Q. Butisthe deepest part of aside-to-side
18 and 3, but | don't think there's any need to beat that 18 dlice of the channel, not alength slice?
19 horse. 19 A. Thethawegisalinethat connectsthe
20 Q. Okay. 20 deepest parts of al the channels. | guess that would
21 A. Wecan look, however, if you would like, at 21 beabetter way of saying it, al the cross-sections.
22 theaverage depth at the corrected or the ordinary and 22 Q. Okay. All right. There were some questions
23 natural median flow rate, which | believeis 440 cfs, 23 about these aerials.
24 and it basically also moves those depths up above at 24 A. Yes. | believe Commissioner Allen was asking
25 those three cross-sections. 25 about these dates, so | looked them up. If you're
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1 interested in the Fairchild Series, you can actually go 1 reports back in the early '90s, that was one of the
2 totheUniversity of California-Santa Barbara Library 2 questions we put in the summary, and you can go back
3 Collection has these online now. These are February 3 andlook at those original reports, was what kind of
4 1934, and | believe the average discharge for that 4 boat type are you interested in talking about? Because
5 month was 269 cfs. And thisis Photo Series C-2920. 5 the question of whether it's boatable or not changes
6 There was aflood in 1932, which was two 6 whether you're talking about steamboats or keel boats
7 yearsprior, of 53,000. So we're seeing some marks of 7 or Queen Marys or canoes or kayaks or what. It'sa
8 afairly large flood a couple of yearsprior. Thisis 8 different question.
9 fairly closeto baseflow in thisphoto. Sol just 9 Q. Andinall of the other navigahility
10 thought | would answer those questions for you. 10 litigation that you've been involved in, there's been a
11 COMMISSIONER ALLEN: Thank you. 11 specific type of boat?
12 BY MS. HERNBRODE: 12 A. Yes Some Statesrefer toit asthe
13 Q. And you have boated through Dr. Mussetter's 13 criterion craft, and so they have arguments about what
14 Sites2 and 3 aswell? 14 that criterion craft would be, but they useit, and
15 A. Yes. 15 they calculate its characteristics and determine
16 Q. Any problems there? 16 whether it could or couldn't be in areas, particularly
17 A. It'salittle strainery downstream of the 17 for answering the susceptibility question.
18 dams because of the impact of floods that others have 18 Q. And you mentioned the change in the segments,
19 talked about and correctly depicted. 19 and | think most of the other -- oh, I'm sorry.
20 Q. Anddo you think that it would be more 20 COMMISSIONER ALLEN: Y eah, before we go
21 boatable absent the dams, or less? 21 any further, what is the criterion craft that would be
22 A. Yes. | think it would clean out alot of the 22 used here on the Verde?
23 dtrainers and create amore natural channel that you 23 THE WITNESS: | would say, based on the
24  seesimilar upstream of the damsin Segment 4. Well, | 24 higtorical record, that it would be small, low draft
25 believe, Segment 4 would be cohesivein terms of its 25 boats, and that would include canoes and flatboats.
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1 characteristics, as| have characterized it, and that 1 That'swhat we see were successfully used in the
2 would go down to Needle Rock, which isbasically where | 2 historic period. | don't think you could make a
3 theriver comes out of the canyon and entersthe valley 3 nonsmirking argument that steamboats could be used in
4 upstream of the Rio Verde and -- what's now Rio Verde 4 Segment 3.
5 and Fort McDowell. And that'swhy | chose to change 5 CHAIRMAN NOBLE: Oh, Jon, come on.
6 the segmentsthere. Since we'relooking at the 6 THE WITNESS: The gentleman from the
7 ordinary and natural condition, it didn't make sense to 7 Apache Tribe seemed to think they could be used in
8 make the break at a manmade feature. 8 Segment 2, but we don't have any historical examples of
9 Q. Arethereany other -- | know we had a bunch 9 that.
10 of other questions or a bunch of other discussion 10 And | feel very comfortable saying that
11 dlated for Dr. Mussetter's presentation. Do you have 11 canoes of awhole wide variety of canoes, aswell asa
12 anything else that you think we really need to talk 12 wide variety of flathoats of the type that Brad Dimock
13 about considering the concerns of time? 13 talked about, could be used on the entire Verde, with
14 A. | wouldjust say in general that view from 14 the exception of Segment O.
15 theair, again, is not the same as the view on the 15 BY MS. HERNBRODE:
16 ground. It'sniceto have ahelicopter tour. My first 16 Q. Andyou would characterize the Edith asa
17 view of the Verde wasin the SRP's helicopter in 17 flat boat because she has aflat bottom?
18 graduate school. It'saniceway to kind of get the 18 A. Yes. Yeah, soflat boat hasawide
19 genera context, but it's not the same as being there. 19 character. And Commissioner Noble has told me not to
20 Q. Would you have a concern if you were asked to 20 repeat my testimony, but if you look at the boating
21 opine about navigability without having a specific type 21 character inthe presentation | gave, | talked all
22 of boat in mind? 22 about that.
23 A. | don't know how you can make a determination 23 CHAIRMAN NOBLE: Jon, you're
24 of boatability or navigability without a specific boat 24 gpecifically invited to that little small group
25 inmind. And, infact, when we wrote the original 25 discussion following today's testimony.
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1 THE WITNESS: Isthat agood thing or a 1 boating accounts, right?
2 badthing? | was thinking about going home. 2 A. Wdl, I listed them in my accounts of
3 CHAIRMAN NOBLE: For you it's agood 3 boating, but when | summed up my thisis the number of
4 thing. 4 times people went down the river, | did not use the
5 BY MS. HERNBRODE: 5 ferries.
6 Q. Okay. Sol think you answered this, but I'm 6 But | think that it'simportant to think
7 not confident. So why did you change your 7 about ferries because it tells you some things. It
8 segmentation? We changed both at the top and the 8 tellsyou that theriver was deep enough that somebody
9 bottom; isthat true? 9 decided that it would be better to be in a boat than
10 A. | dready answered the bottom, so I'm not 10 trying to wadeit or to wait it, to wait it out; but
11 going back to that. 11 they needed some kind of avessel to get across.
12 Q. Thank you. 12 And in the case of someferriesin some
13 A. Thetop, | decided to break Segment 1 into a 13 places, those are significantly sized boats that
14 Segment 0, and then | further segmented it to the 0-A 14 carried thousands of pounds. On the Verdeit's not the
15 and 0-B. And I thought long and hard about this. 15 case. They were small boats. They were carrying mail
16 Navigability is not an easy decision to make in some 16 couriers and small amounts of suppliesin the case of
17 cases, and in the upper part of the Verde | thought 17 the Camp Verde/Fort Verde ferry.
18 long and hard. The boating guides talk about being 18 But it doestell you that there's a condition
19 ableto start to boat at the top of the lake that 19 therethat makesit more pleasant to be in aboat than
20 Commissioner Allen asked me about. So | think above |20 itistobetryingtowadeit. And | think that's
21 thatit wasan easy decision, so | called that 21 significant, particularly for the susceptibility
22 Segment O-A. 22 argument.
23 0-B was alittle tougher decision. | had 23 Q. Do you see any reason to disregard a boating
24 read Williams and, as | testified, | went out and 24  account if the people who were in the boat were
25 boated it for thefirst timein, | believeit was, 25 hunting?
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1 October down to Forest Road 638. And | found it to be 1 A. No.
2 much easier to paddl e through there than what Williams 2 Q. Could they have been hunting for acommercial
3 describes and what | had heard from other boaters. 3 purpose?
4 | expected to have to drag my boat for a 4 A. They could have been. Could have been
5 quarter mileat atime. And, basicaly, | dragged my 5 putting food on their table, if you use Rich's words.
6 boat for a couple hundred yards from the confluence of 6 Q. And doesacoupleof guyswith acouple
7 Granite Creek and said, "Oh, | can paddle that," jumped 7 hundred pounds of camping gear or hunting gear, is that
8 inand paddled, and | paddied the rest of the way down 8 any different than a couple of guys with a couple of
9 toForest Road 638, <0... 9 hundred pounds of commercial goods?
10 And yet there were characteristics in that 10 A. Thematerial isdifferent, but the weight,
11 reachthat | felt were not conducive to navigability, 11 weight isweight, whether that's afat guy or whether
12 and sol could not, in good conscience, advance that. 12 it'sabig sack of something else.
13 Andso| talked to the State, and we changed the 13 Q. Andtheway it would float down theriver is
14 segmentation and went forward from there. 14 thesame?
15 Q. Inthe difference between the old boundaries 15 A. Yes, if theweight isthe same.
16 between Segments 4 and 5 and the new one, does that 16 Q. Do you understand Mr. Dimock's testimony to
17 move any major rapids or other obstructionsinto a 17 indicate the Verde wasn't navigable?
18 different segment? 18 A. No. Quitethe contrary.
19 A. Waell, I don't know that there are any 19 Q. Do you understand him to say that no one
20 dignificant obstructionsin Segment 4 at all, and there 20 built boats for the Verde?
21 areno significant rapids that we know of downstream of |21 CHAIRMAN NOBLE: Excuse me, Joy.
22 Bob'sSite No. 1, so that would include the reservoir 22 MS. HERNBRODE: Okay.
23  reach. 23 CHAIRMAN NOBLE: Better get off that one
24 Q. Rich thinksferry crossings should be 24 pretty fast.
25 disregarded. You didn't count ferry accounts as 25 MS. HERNBRODE: All right. That was my
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1 last question for that one, but we'll skip it. 1 A. Yes
2 BY MS. HERNBRODE: 2 Q. Okay.
3 Q. Do people aways use the best boat for the 3 A. Went from the 260 bridge or the White Bridge
4 purpose historically? 4 down to Beadley Flat, about 10 miles, took me an hour
5 A. No. 5 to--
6 Q. Eventoday? 6 CHAIRMAN NOBLE: Joy, would that be
7 A. Eventoday. 7 considered new testimony?
8 Q. Did you see some odd boats on the river 8 MS. HERNBRODE: Possibly.
9 during the race last weekend? 9 THE WITNESS: I've done it before.
10 A. | didthe-- but | keep forgetting the name 10 CHAIRMAN NOBLE: Jon, we don't want the
11 of thisrace. But, yes, | went up and did it on 11 record to reflect that, that you've brought in new

12 Saturday. Andas| was paddling along, in the misery 12 testimony after your direct.
13 of trying to catch up to this guy with a kayak paddle, 13 BY MS. HERNBRODE:
14 inacanoe, | went past two people in an aluminum Jon 14 Q. Wereyou concerned about the lack of log
15 boat, aflat-bottomed boat, loaded to the gillsand 15 floats on the Verde to demonstrate navigability?
16 over the gunnels, probably 2 feet over the gunnels with 16 A. No. | think if you've been to the Verde, you
17 gear, woman sitting on top of the gear, and on top of 17 kind of understand why there's not log floats. Until
18 that wasalittle dog carrier cage with adog in it. 18 people start building houses out of saguaros, which is
19 Andthisisat 123 cfs. 19 what the vegetation lining the canyon walls of most of
20 And as | paddled by, | said, "How far are you 20 theVerde River, and there's some Juniper and pinion up
21 going?' 21 high, butit's not really alog-heavy, rich watershed.
22 And they said, "All the way." 22 Also, the fact that as soon as humans were
23 And | said, "All the way to the Salt?" 23 there, they had irrigation dams acrosstheriver. So
24 And he said, "All the way to the Salt." 24 youreally shouldn't have to spend much time wondering
25 Don't know if he's madeit yet. | doubt it, 25 why people weren't trying to float logs. It would take
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1 sofar. 1 outirrigation dams, and there weren't just that many

2 Later that day | went down to the Camp Verde 2 logsto be floated.

3 gage, which is downstream of Beasley below The Falls, 3 Q. Therewas some discussion about the Black

4 and | waslooking for some depths in the pools there 4 River and why the State didn't advocate for its

5 and at the control section. And as| was standing in 5 navigability, despite the fact it's used for modern

6 thewater, arubber raft came through. They had eight 6 recreational boating.

7 people operating as a paddle raft, and they went 7 Can you talk alittle bit about why we did

8 through just fine. They were having a pleasant time. 8 not advocate for navigability on the Black?

9 They were going down to Gap Creek, which isalittle 9 A. Theshortest answer is--
10 eight-mile run through the whitewater reach. And, 10 CHAIRMAN NOBLE: | thought we talked
11 again, thisisat 123 cfs. 11 about that before.
12 And | bring that up because if you read the 12 MS. HERNBRODE: We did not. We did not.
13 boating guides and you rely solely on the boating 13 CHAIRMAN NOBLE: You did not?
14 guides, they tell you thingslike you can't raft it 14 MS. HERNBRODE: | did not.
15 below 700 cfs or they have different rates for 15 CHAIRMAN NOBLE: Okay. Go ahead, Jon.
16 different boating guides, and thiswas 123 cfs and 16 THE WITNESS: The shortest answer is
17 these people were having a great time. 17 that the existence of recreational boating was not the
18 So there's the perspective on the river of 18 solecriteriathat we used in determining whether to
19 the boater, and there's the perspective of what the 19 make acase of navigability or not. That's simply not
20 bookstell you. And | told you this story of my 20 thecase.
21 research work in graduate school when the Forest 21 BY MS. HERNBRODE:
22 Servicesaid you can't boat that river, and every day 22 Q. TheBlack River has avery short boating
23 wewere on it and boats went by us. 23 season, depending on snowmelt?

24 Q. Andjust for clarity, the race you werein
25 last weekend was on the Verde?
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1 boating; and when it is boatable, it's a very difficult 1 thinking about, well, | crossed it here, | crossed it
2 rivertoboat. Thereslotsof Classlll'sand IV 2 there. Yeah, it'sbeen about 2 feet, | would say. Was
3 rapids. It'svery tortuous, lots of rocks, and it'sa 3 italways?2feet? Of course, not. Wasit any ever
4 very smal river. 4 deeper than 2 feet? Probably. Wasit shallower than
5 Q. No history of historic boating? 5 2feet? Could have been.
6 A. Wehad no history of historic boating. It 6 So | took it as ageneral
7 was one of the ones that we went through in the small 7 characterization of theriver in that area during the
8 and minor watercourse screening process, and it did not 8 period of their observation.
9 reachtothelLevel 4, asl recal. 9 COMMISSIONER ALLEN: Thanks.
10 Q. Let'stalk amoment about GLO surveys. 10 BY MS. HERNBRODE:
11 Are GLO surveys areliable source of depth 11 Q. Doesthe video of you crossing a beaver
12 information? 12 dam--
13 A. Thequestion was are they areliable source 13 MS. HERNBRODE: Thisisthe only
14 of information? 14 question | have for thisvideo, Mr. Chairman.
15 Q. Yes. 15 BY MS. HERNBRODE:
16 A. Oh, absolutely, yes. 16 Q. Of you crossing a beaver dam in your canoe,
17 Q. About depth? 17 wasthat an adventure?
18 A. They'reasreliable as probably any other 18 A. No.
19 historical document that describes the depth of the 19 | need to say one more thing about that. The
20 rivers. Those are folks that were out there and had 20 only difficult part about crossing that beaver dam was
21 sometraining in what they were doing; | would assume |21 the fact that there was ariffle immediately
22 some part of their survey crew did. And, yeah, they 22 downstream, and getting into your boat in ariffleis
23 wereontheriver. They wereinthefield. They made 23 just alittle bit delicate.
24 observations. As Rich pointed out, what exactly they 24 Q. Canyou pull up the Geolobo blog that
25 meant by depth, you know, we can discuss and talk 25 Mr. Burtell talked about yesterday and that has just
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1 about; but it isan observation. It's certainly adata 1 been entered into the record as X0847?
2 point to be considered. 2 A. TheGLO what?
3 Q. If there had been lots of beaver dams on the 3 Q. TheGeolobo blog. It'sthat "When the Verde
4 Verde, hypothetically, would that raise depths and 4 RunsGold."
5 decrease velocities? 5 And | believe the two photos of beaver dams
6 A. Yes 6 aredown at the bottom.
7 Q. Arethe GLO surveys consistent with other 7 CHAIRMAN NOBLE: Joy, while we're
8 historical observations we have of the Verde? 8 waiting for that, | thought that originally we had seen
9 A. Yes, they are. 9 atleast onevideo on direct of Mr. Fuller crossing a
10 COMMISSIONER ALLEN: Joy, question. 10 beaver dam. Did | misremember that?
11 MS. HERNBRODE: Yes. 11 MS. HERNBRODE: | know that it'sin the
12 COMMISSIONER ALLEN: Inregard to the 12 evidence. | don't remember showing it, but | would
13 depth records that we see in GL O surveys, those, most 13 defer to your memory at this point.
14 probably, although one would have a hard time proving |14 CHAIRMAN NOBLE: However, regardless of
15 it, are arepresentation of the maximum depth of the 15 whether it'sin evidence or not, | don't believe the
16 channel? 16 Commission has any doubt that Mr. Fuller can cross a
17 THE WITNESS: We had lots of discussion 17 beaver damin afully loaded, perhaps even overloaded,
18 on this point, and I'm not sure how much additional 18 boat.
19 lightl cangive. Likel say, | don't think you can 19 THE WITNESS: If I'minit, it's
20 proveit oneway or the other. 20 generaly overloaded.
21 I will give you my opinion, based on 21 BY MS. HERNBRODE:
22 having looked at alot of GLO dataover the years. If 22 Q. | just want to hit these two photos.
23 | had been out there doing that kind of work, walking 23 Do you have any problem crossing that beaver
24 dongtheriver, carrying arod and chain, and somebody |24 dam in aloaded canoe?
25 said to me, "How deep'sthe Verde River," | would be 25 A. No, maam.
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1 Q. Andtheoneaboveit?

2 A. No, maam,; easy peasy.

3 Q. And arethose likely in Segment 0?

4 A. |don't exactly know where they are, but

5 looking at the terrain, that's where they look like to
6 me.

7 And, in fact, when | paddled Segment O, there

8 were beaver damsthere.

9

Q. Okay.

10 MS. HERNBRODE: Mr. Chairman, I'm afraid
11 | need aclarification. You have just indicated that
12 you are not interested in hearing any evidence that was

13
14

not in the record prior to -- or references to things
that have happened since his last testimony?

© 0O ~NO O~ WNPRP

A
o

11
12
13
14
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and braiding on the GLO surveysif they had observed
those conditions?
A. They put them in places on the Gila River on
the GLO maps.
Q. Therewasalot of discussion about the
difference between how Win calculated his depths and
how Rich calculated his depths. We, in fact, spent
hours on that issue.
Does the Commission really need to figure out
who is correct?
A. No. They should use my depths.
Q. Andwhy isthat?
A. Well, certainly I'll speak for the depths
that | put in there. The depthsthat | put in there

15 CHAIRMAN NOBLE: If you are going to 15 are averages, so they are lower than the maximum. And
16 have Mr. Fuller introduce new evidence or bringinnew |16 | will say from the perspective of having boated the
17 experiencesthat have occurred since he originally 17 entireriver, they significantly underestimate what you
18 tedtified inthiscase, inthe Verde, we're going to 18 seewhen you go out there. Theriver is deeper than
19 have some-- not alack of interest. We're going to 19 what is shown in those rating curves. | think you get
20 havedifficulty with that, simply because we're not 20 that consistently from all of the people who have
21 surewe understand how it fits within proper rebuttal. 21 actualy boated and put their toes in the water.
22 MS. HERNBRODE: Okay. 22 Q. It'sboatable now?
23 CHAIRMAN NOBLE: Andif it isnot 23 A. I'mbeing concise.
24 something that was aready in the record and it was 24 Q. It'sboatable now?
25 deemed necessary to go out and find it and it hasn't 25 A. Yes itis.
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1 already been presented to the other parties, then we're 1 Q. Why didn't you do aflow reconstruction?

2 going to have some problems with that. 2 A. | don't believe the Court instructs us and

3 MS. HERNBRODE: Okay. 3 saysyou haveto do aflow reconstruction. It saysyou

4 CHAIRMAN NOBLE: And, Joy, just to 4 need to consider theriver in its ordinary and natural

5 help out here, going back and having Mr. Fuller repeat 5 condition and its flow rate. | did do that

6 hisprevioustestimony or referring to previous 6 consideration.

7 exhibitsthat he has already discussed and saying "I 7 It's painfully obviousto anybody with

8 meant what | said," that doesn't help us awhole lot 8 expertisein hydrology that if you take water out of

9 either. 9 theriver -- and perhaps those who don't even have any
10 MS. HERNBRODE: | had gotten that one 10 expertisein hydrology and just have a dose of common
11 loud and clear, Mr. Chairman. 11 sense. If you take water out of theriver, there's
12 CHAIRMAN NOBLE: Okay. 12 goingtolessofitintheriver. Soif you can boat
13 MS. HERNBRODE: So I'm trying to -- 13 it now with the water that's there now, if you put more
14 that'swhy I'm skipping alittle bit here. 14 init, you can still boat it.
15 BY MS. HERNBRODE: 15 Q. Therewas aquestion raised about how you
16 Q. Doyou believethat if there were marshesin 16 measured pool and riffle distances. How did you do it?
17 the Camp Verde area, those were on the main stem of the |17 A. Used GIS software myself. | did the
18 Verde? 18 caculations. | looked at aerial photographs. |
19 A. | believethat they were along the main stem 19 looked at the Williams Guide. | looked at other
20 of theVerde. Inlooking at the GLO survey notes, they |20 boating guides. Marked out the extent of each rapid,
21 don't record any of that kind of information. So my 21 thebeginning and end, and | was fairly generousin
22 suspicion isthat there was a clear channel of someilk 22 those marks. Most riffle sequences have small poolsor
23 dongthe middle, abeit there may have been alot more |23  sometimes larger poolsin the riffle sequence.
24  dues and whatnot along the side. 24 | incorporated all those distances as part of
25 Q. Andyou would have expected to see marshes 25 theriffle distance, so | probably have more rapid
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1 length than -- I've been saying riffle; | should say 1 think -- I'm actually not quite sure what you asked.
2 rapids. -- inthose calculations. Added them up and 2 But you're asking me about mean and median discharges
3 did the math. 3 inthe state of Washington?
4 Q. And those marks of how long the rapids are 4 Q. I'maskingyou if you think it would be
5 areincluded on the maps that were provided to the 5 appropriate to take a study from Washington that says
6 Commission? 6 you need to look at average flows and, instead, look at
7 A. Yes, they are. And | should also say that | 7 mean flows?
8 sat down with Don Farmer after | had did those, and we 8 A. Oh,yeah.
9 kind of went through them and said, "What do you think, | 9 MR. HOOD: Y ou mean median flows.
10 what do you think, what do you think?" 10 BY MS. HERNBRODE:
11 And he concurred, and he has much more 11 Q. Median. Sorry. Thank you.
12 experience paddling the river than | do. 12 A. Weéll, if you wereintending to use the
13 Q. Canyou give me an estimate of how long it 13 Washington study outside of the state of Washington, |
14 would take for the river to rise after arainfall on 14 think at first brush, you should use the methodology as
15 theVerde? 15 they proposed it.
16 A. Oh, you would have aresponse in some parts 16 | teach a number of hydrology classes, and
17 within aday or within hoursin some places. If you're 17 it'saquestion that comes up frequently in those
18 asking me how long would it take a hydrograph to move |18 classes, is, hey, we've got a different data set to put
19 from thetop to the bottom, it's going to depend on a 19 inthis particular methodology. And my recommendation
20 number of factors, which Rich went through, but 20 isto aways use the data set and the procedures that
21 primarily on the size of the storm. 21 come with the methodology.
22 Soin alarge storm | would say you're 22 Once you start tweaking with it, until you
23 looking at about two daysto get from Camp Verdedown |23 know the outcomes of those tweaks, it's kind of
24 tothe Salt River confluence. For smaller events 24 dangerous. So | would suggest if the State of
25 you're probably looking at maybe up to four days. In 25 Washington says use average annual flow, use the
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1 some cases the flood would dissipate over the course of 1 averageannua flow.
2 itsjourney. 2 CHAIRMAN NOBLE: Did you use average
3 Q. Andyou've been over Verde Falls several 3 annual flow or median flows?
4 times? 4 THE WITNESS: Bath.
5 A. I'veportaged the Verde Fdls. | haven't 5 CHAIRMAN NOBLE: Thank you.
6 paddedit. But I've been down there. 6 BY MS. HERNBRODE:
7 Q. You'vebeen at Verde Falls several times? 7 Q. Butdid you plug any numbersinto the
8 A. Yes, been there anumber of times. 8 Washington study?
9 Q. Isit10feettall? 9 A. | didn't use the Washington study at all, and
10 A. No. It's4to 6 feet tall, and at high flows 10 there'sareason for that.
11 it becomesahydraulic. It'sreally not afalls. 11 Q. Whatisthat?
12 Q. Do you know what afreshet is? 12 A. Well, the State of Arizonapaid alot of

13 A. A freshetisaflood.

14 Q. The Washington study looked at average flows,

15 and you were lucky enough to leave early yesterday and
16 missmost of thisdiscussion, but | think Rich said

17 yesterday that mean flows were comparable to the

18 average flowsin Washington because of the differences
19 between Arizonaand Washington.

20 Do you agree?

21 A. | wasnot herefor that part of Rich's

22 testimony, so I'm not testifying as to what he actually
23 sad.

24 Q. Grantit.

25 A. Sol'mgoing to answer the question aswhat |
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money for our own screening process to determine
characteristics of navigability. We call it the Small
and Minor Watercourse Study. We spent years going
through that, and we sorted out by criteria that we
felt were relevant for the State of Arizona. And some
of you were here for that and saw how we proceeded
through that.
We devel oped those criteria and went through

it, and sitting at the top of our heap isthe Verde,
Gilaand Salt. Those rivers had most characteristics
of navigability and required hearings to determine
whether they were non or navigable.

Q. Were you the man behind the camerafor both
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1 videos of Brad Dimock? 1 Let'sgo 15 minutes, 15 minutes now, which means we
2 A. Yes 2 will conveneat 10:15.
3 Q. Areyou his present company exempted for his 3 (A recess was taken from 10:03 am. to
4 comment that canoeists are not good boaters? 4 10:16 am.)
5 A. Yes 5 MS. HERNBRODE: Mr. Chairman,
6 Q. Didyou contact Brad at some point in the 6 Mr. Fuller, Rich talked about where the depths are
7 past about navigability? 7 caculated at gages. In responseto that testimony, we
8 A. I did. Someonein histestimony asked him if 8 did ask you to go out and measure some depths at gages.
9 we had had communication, and he apparently did not 9 If you do not want meto go into --
10 remember that | became acquainted with him through his |10 CHAIRMAN NOBLE: Be glad to hear this.
11 books, but also through a chat forum that | participate 11 Thank you.
12 insometimes, and | had contacted him. People said, 12 MS. HERNBRODE: Okay.
13 "If you want to talk about historic boats, you should 13 BY MS. HERNBRODE:
14 talk to Brad. He knowsalot about them.” 14 Q. Canyou explain what gages you went to and
15 So | sent him an e-mail maybe two years 15 what you did at those gages?
16 agonow. I'm not exactly sure when it was. But he 16 A. | wenttotheVerde Clarkdale gage and | went
17 wasontheriver and said, "I'm on theriver. I'm 17 totheVerde near Camp Verde gage, which the Clarkdale
18 goingtoignoreyou." And | moved on, and that wasthe |18 isat the upstream end of Segment 2. The Verde near
19 last-- 19 Camp Verde gageisin Segment 3 just downstream of The
20 CHAIRMAN NOBLE: Isthis Brad Dimock? 20 Falls. | asowent to the near Tangle Creek gage,
21 MS. HERNBRODE: Yes. 21 whichisin Segment 4.
22 THE WITNESS: Yes. 22 And what | did at those gages was, in the
23 CHAIRMAN NOBLE: Isthe State 23 case of the Clarkdale gage, | had a survey rod with me.
24 challenging Mr. Dimock's memory at this point? 24 | went to the gage itself, to the station where the
25 THE WITNESS: No. 25 transmitter isthat sends the data, and, generaly, the
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1 MS. HERNBRODE: We are clarifying when 1 cableislocated near or at that, and made a transect
2 we contacted him, to make surethat ANSAC hasthetruth | 2 totheriver toidentify the depths.
3 of the matter. 3 In the case of the Clarkdale gage, they were
4 CHAIRMAN NOBLE: Okay. 4 over my head deep at that point, and then | went down
5 THE WITNESS: There'sadigital record 5 tothe control section, or as near as | could estimate
6 that says| contacted him longer than what he testified 6 where the control would be, and with my survey rod,
7 to. 7 walked across there, took photographs standing in the
8 CHAIRMAN NOBLE: Okay. 8 water, and in that case, at the flow rate of | believe
9 BY MS. HERNBRODE: 9 that day it was59 cfs. It'sinthe material that
10 Q. Didyou introduce -- 10 well submit. But it was close to baseflow. And it
11 A. No, not him. 11  was 2.2 feet deep at that section. And it was away of
12 Q. -- Mr. Dimock to Mr. Farmer? 12 checking the data that we have for the rating curves at
13 A. No. No. 13 those sections.
14 MS. HERNBRODE: Mr. Chairman, if we 14 And | also walked through the -- in that case
15 could have maybe aquick break | would liketo consult |15 walked through theriffle. Andthereason | didn't
16 with my co-counsel about anything I've missed and how |16 bring aboat to that is becauseit's a quarter mile
17 we might shorten this. 17 hike down avery steep draw and cliff, and carrying a
18 CHAIRMAN NOBLE: Do you have your watch 18 boat would be maybe alittle bit dangerous. I've
19 on? 19 boated through there in the past and had no issues at
20 MS. HERNBRODE: | do. 20 all boating that riffle.
21 CHAIRMAN NOBLE: How did you know it was 21 When | went to the Camp Verde, the Verde near
22 timefor abreak? 22 Camp Verde gage, that was last week.
23 COMMISSIONER ALLEN: You missed it by 23 CHAIRMAN NOBLE: Excuse me, Mr. Fuller.
24  three minutes. 24 Did you do something the same or similar for every
25 CHAIRMAN NOBLE: So smooth, smooth. 25 gage?

www.coashandcoash.com Phoenix, AZ

www.coashandcoash.com Phoenix, AZ

(15) Pages 3517 - 3520





In the Matter of the Navigability of the Verde River

Administrative Hearing, Volume 16

NO. 04-009-NAV April 3, 2015
Page 3521 Page 3523
1 THE WITNESS: Did the same thing at all 1 A. | wouldsay | usethem. It'saways niceto
2 of them and the same kind of findings. 2 look at apicture of ariver if you haven't been there
3 CHAIRMAN NOBLE: Will that be presented 3 and haven't doneit yourself. If you have done it
4 in some sort of written form? 4 yourself, it's nice to look back and see, well, is that
5 THE WITNESS: Pictures. 5 what | thought | saw.
6 CHAIRMAN NOBLE: Not pictures. Not 6 But the real proof iswhen you're therein
7 written form? There won't be any measurements that 7 person and you see the conditions on that day that
8 you're going to present? 8 you'rethere, with your skill level, comfort level.
9 THE WITNESS: Pictures of depth. 9 That'swhen you decide what the rapid is like, what the
10 CHAIRMAN NOBLE: Pictures of depth. You 10 nonrapid islike, what the pools are like, what the
11 took aphotograph of the rod? 11 campingislike, et cetera.
12 THE WITNESS: Yes. 12 Q. Do the boating guides have uniform
13 CHAIRMAN NOBLE: Okay, that will be 13 requirements for when the Verde is boatable? Do they
14 fine. Thank you, Joy. 14 all say you can only do it during this season or only
15 BY MS. HERNBRODE: 15 at theseflow levels?
16 Q. Soyoufoundin all of thoseinstances that 16 A. No, they don't. They are inconsistent.
17 the measured depths were deeper than the rating curve 17 Q. Why do you think that that is?
18 would predict the depths would be? 18 A. People have different levels of experience.
19 A. Yes. 19 People are writing for their particular type of boat.
20 In the neighborhood, but somewhat deeper. 20 Slingluff wrote for canoes. He was a canoeist. Other
21 Q. Okay. Not wildly off? 21 boating guides, particularly the online ones, tend to
22 A. No, except at the poals, of course, which are 22 befocused on rafts.
23 very deep. 23 People who are in rafts doing whitewater
24 Q. Arerapidslimiting to boating? 24  rafting, they're more looking for an adventure. And
25 A. No. No, they'renot. Andthisisin 25 for them, in choosing what river they're going to go
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1 rebuttal to a number of folks who have testified to 1 on, they're thinking about, well, how big is the water
2 that case, that aspect; and they just smply are. We 2 goingto be. They want the excitement. They want the
3 know that for anumber of reasons. There are boating 3 thrill. The other folksthat arejust traveling down,
4 guideswritten to tell you thisis how you go down the 4 andthey'relooking for aquiet ride.
5 rapidsand riffles. Theriffles are so inconsequential 5 So it depends on who their audience is what
6 that they're not mentioned in most of the boating 6 they say. Some of them are writing to protect
7 guides. We have thousands, literally thousands, of 7 themselves because there are lots of rooms that have
8 peoplethat boat theriver every year and were not 8 more lawyersthan expertsinit and they're just
9 having known significant difficulties. | never had any 9 tryingto say, well, be cautious; I've told you be
10 significant difficulties. We have historical accounts 10 cautious.
11 where people got to the bottom and said, yeah, that was |11 So there's lots of that kind of stuff. The
12 apleasant ride. Anybody could do it if they had the 12 gaspump | pump tells me not to drink the gas because
13 patience and time. They'rejust not an impediment to 13 we haveto protect ourselves.
14 navigationin small, low draft boats. 14 Q. Wereyou prepared today to talk individually
15 Now, | will agree that they can be adight 15 about the other sides arguments about each of the
16 impediment going upstream. You haveto get out of your |16 historic accounts?
17 boat and drag through many of the riffles, or if you're 17 A. Yes, | was.
18 inavery big boat, abarge or whatnot, they would be 18 Q. Okay. But we're not going to do that.
19 animpediment to that kind of boating. 19 A. | believe my original testimony would
20 Q. Doyou find the ideathat a boating guide 20 effectively rebut the kinds of spin | think was put on
21 would be used as evidence of nonnavigability alittle 21 thosestories.
22 strange? 22 Q. Okay. But, generally, what do you think
23 A. Yes. 23 about the spin on those accounts?
24 Q. Do you rely on online boating guides, and 24 A. |think that as| -- I'm not going to change
25 what can they tell us? 25 my testimony from the original testimony. | told you
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1 which | thought -- | gave avery fair accounting of 1 Q. How about on Segments 2 through 5?
2 which accounts were successful and which oneswerenot | 2 A. Wadll, 2issignificantly altered. So what |
3 and what kinds of boats they used and what we do and 3 have seeniswhat you're asking me about. So | have
4 don't know about those accounts. Most of them were 4 not seen the ordinary and natural condition with the
5 successful. 5 reconstructed flow.
6 MS. HERNBRODE: Thank you very much, 6 Downstream of the Verde Ditch, theriver is
7 Mr. Chairman. | believe we have exceeded your time 7 completely dry when they're diverting. So | have seen
8 limitation requirement. 8 itdryinthat reach. A coupleinthe casewherel
9 CHAIRMAN NOBLE: Well, | think you have 9 paddled through there, we carried over the dam. We saw
10 exceeded our expectations about when you weregoingto |10 thedry river and said now what do we do? We dragged
11 finish, and we appreciate that. 11 our boats about a hundred yards, somewhere in that
12 Is there anyone that has some questions 12 neighborhood, found apool, put it in the pool, paddied
13 for Mr. Fuller regarding his testimony today? 13 acrossthe poal, dry, drag. By the time we were a
14 MR. MCGINNIS: Yes, Mr. Chairman. 14 quarter mile downstream, we were paddling again
15 CHAIRMAN NOBLE: Mr. McGinnis. 15 continuously.
16 MR. HOOD: And | will likely have very 16 Q. How about in Segments 3, 4, and 5?
17 few following Mr. McGinnis, Mr. Chairman. 17 A. In Segment 3| would doubt that there was a
18 CHAIRMAN NOBLE: I'm not sure we can 18 point anywhere out there -- well, let me think about
19 trust you anymore after yesterday afternoon. 19 that.
20 MR. HOOD: My recollection, 20 | can tell you that in paddling those, |
21 Mr. Chairman, is my examination was highjacked by a 21 never had to get out of my boat for shallow water, and
22 couple of other gentlemen who asked questionsin the 22 |diditaslow as 190, 190 cfs.
23  meantime. 23 Q. AndI don't mean to cut you off, but my
24 MR. MCGINNIS: | think | have about a 24 questionisvery specific and to the shallowest riffle
25 half an hour. Well be quick. Maybe shorter. 25 you've ever seen on those three segments.
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
Page 3526 Page 3528
1 REBUTTAL CROSS-EXAMINATION 1 A. Yes, and so there's 190 miles of river and
2 BY MR. MCGINNIS: 2 I'mprocessing alot of datahere, so -- and a
3 Q. Good morning, Mr. Fuller. 3 55-year-old brain that is --
4 A. Good morning. 4 CHAIRMAN NOBLE: Y oung, very young.
5 Q. Inyour discussion with Ms. Hernbrode this 5 THE WITNESS: Doesn't fed like that in
6 morning, you made the point that there's no place on 6 themorning.
7 the Verde River where there are 5-foot pools and 1-inch 7 Off the top of my head, I've probably
8 riffles. Doyou recal that? 8 seenplaceswhereat asingle pointit's6inchesasa
9 A. | remember that discussion. 9 maximum depth.
10 Q. You have seen some pretty shallow riffles at 10 BY MR. MCGINNIS:
11 timesonthe Verde, haven't you? 11 Q. Youtalked somein your direct testimony this
12 A. Yes | have. 12 morning on rebuttal about some boating you had done on
13 Q. What'sthe most shallow riffle you've ever 13 theVerderecently. Do you recall that?
14 seenontheVerde? 14 A. Yes.
15 A. Waell, in Segment 0, as | mentioned, there are 15 Q. And | think you said at one point you brought
16 dry segmentsthat | have seen. 16 aparticular boat becauseit's easy to carry. Do you
17 Q. Outside of Segment 0. 17 recall that?
18 A. Thereare portionsin Segment 1, primarily 18 A. Yes.
19 upstream of Perkinsville, where there are going to 19 Q. When wasthat trip?
20 be-- and you're asking me about maximum depths? 20 A. The21st of March.
21 Q. Yes, riffles. 21 Q. Andyou said the flow was about 294 cfs?
22 A. | didn't measure them in there, so I'm going 22 A. Yes.
23 onrecollection; but I'm guessing that there are 23 Q. And you chose to make that trip in a modern
24  probably rifflesin there that I've seen that are 24  boat rather than areplicaboat like those made by
25 4inchesasasingle point, asingle cross-section. 25 Mr. Dimock, correct?
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1 A. | donot own areplicaboat.

2 Q. AndI believe Mr. Dimock testified that you

3 didn't ask him to borrow one of his replica boats and

4 try it onthe Verde, right?

That's correct.

Can you tell me why that is?

Why | didn't ask him to borrow his boat?

Yes.

| don't like it when people ask to borrow my
boata and they're not handmade. He put alot of
effort into that. He doesn't know me very well at all.
We've met the once.

Q. And the 294 cfs that was there when you made

14 thislast trip, that's in the general area of your

15 reconstructed median flow rate, right?

16 A. | believe Rich's reconstruction there is 440.

17 Q. It'swithin 100 cfsor so?

18 A. Wadll, it's half again as much, so...

19 But, you know, it's certainly not a flood.

20 Q. And soyou had a pretty good flow at 294 cfs?

21 A. Yes

22 Q. You had a gentleman who had made replica
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1 pool.

2 Q. Didyou seethem go through any rapids?

3 A. No.

4 Q. Soyoudon't know if they were still having a

5 great time when they got to arapid?

6 A. Wadl, | asked them if they did Verde Falls;

7 andthey said they had run the Pre Falls, and they said

8 they took astab at Verde Falls and got stuck and

9 picked up their raft and threw it to the bottom and
climbed back in.

Q. You talked some about the depthsin the GLO
surveys. Do you recal that?

13 A. I do.

Q. Youdon't know, when you look at a GLO
survey, in most situations, where in theriver the
surveyor was talking about the depth being?

A. No.

Q. Soit could be anywhere?

A. Weéll, you assumeit's generally in the area
where they surveyed, but anywhere within that area,
sure.

Q. Youdon't know whether it'sin apool or

17
18
19
20
21
22

Q. And the people you said you saw on the raft
that were having agreat time at 123 cfs, how long of a
time did you see them?
A. They were going through the pool where the
Camp Verde gage is, and they maybe -- we stopped to
chat for aminute, and so they maybe took five minutes
23 to get across the pool.
24 Q. Did you seethem go through any riffles?
25 A. Theresariffle at the downstream end of the

www.coashandcoash.com Phoenix, AZ

23 boats, so there were replicas of those available before 23 riffleor rapid or Verde Falls?
24  dtatehood, right? 24 A. They did not specify. So no, to answer your
25 A. Itwasareplicaof aboat that was available 25 question.
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1 before statehood, is that what you said? 1 Q. Doyou till have the PowerPoint you did this

2 Q. Yes 2 morning available?

3 A. Yes Yes, itwas. 3 A. ldo.

4 Q. Andyoudidn't ask him, "Hey, let's go take 4 Q. AndI'mnot sureyou need to -- well, let's

5 itdown theriver"? 5 pullitup.

6 A. Wedid, and he couldn't because of his knees. 6 | want to particularly go to Page 1.

7 Thiswas histestimony. 7 A. Just amoment here.

8 Q. Andwhen hesaid he couldn't go, you never 8 Q. Thisisthedidethat wasoriginally

9 asked him, "Hey, can somebody €else take it?" 9 prepared by Dr. Schumm, isthat your understanding?
10 A. Yeah, we may have, and I'm not sure he -- he 10 A. | believeit'sfrom one of Dr. Schumm's
11 said he didn't know of anybody he wanted to have do 11 publications, yes.
12 that. | don't recall, to tell you the truth. We may 12 Q. And your testimony this morning was that you
13 have, though. 13 understood that Dr. Mussetter had said that the Verde
14 Q. Soall the boating you've done recently on 14 River fell between 3aand 3b. Do you recall that?
15 the Verde has been with amodern kayak or canoe? 15 A. | thought | had said 3b or 4.
16 A. Kayak, canoe, inflatable or arubber raft. 16 Q. Okay. Andif hesaid 3b, 4, or 5inthe

17 record, in the transcript, you never heard that?

18 A. | didnot.

19 Q. And would your opinion change about what his
20 opinionwasif he said 3b, 4, or 5?

21 A. If hesaid 5, then there apparently was some

22 segment that he was considering it looks just like
23 that, inwhichiscasel would disagree. But, yeah,
24  then | would need to amend that.

25 Q. Let'smoveontoPage2. Thisisthegreen
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1 blob diagram, what | referred to asleast. 1 about it.
2 Have you read the USGS professional paper 2 A. Thisisnew evidence?
3 that this chart comes from, where Mr. Hjalmarson got 3 Q. Yes gdir.
4 it? 4 CHAIRMAN NOBLE: Mr. McGinnis, what are
5 A. Asl sit heretoday, | don't recall 5 wedoing?
6 gpecifically reading this paper; but I've read alot of 6 MR. MCGINNIS: I'm going to ask him a
7 papersinthelast 30 years, and | may have. 7 few questions about this one photograph of the Stoneman
8 Q. Doyou know if that paper has any relevance 8 Roadin relation to his opinion about the navigability
9 at all tothelow flow channel? 9 of thelower Verde.
10 A. No. Asl pointed out, typically when people 10 THE WITNESS: | don't think | made any
11 aretaking about braided/meandering, they're looking 11 testimony in my rebuttal about the Stoneman Road.
12 at abankfull discharge and they're thinking about 12 BY MR. MCGINNIS:
13 something in atwo-year. 13 Q. Waell, I don't think my cross-examination is
14 And as I've tegtified previoudly, and we 14 limited to your rebuttal, but | have just afew
15 won't spend more time on today, we talked about thisin |15  questions about this.
16 great depth about thisidea of aflood channel and the 16 Let me ask you this: Can you look at this
17 low flow channel. And | completely agree that the 17 for me, please?
18 flood channels have characteristics of braiding. And | 18 CHAIRMAN NOBLE: Okay, where are we
19 believe that Dr. Schumm and Dr. Mussetter, when they 19 going with this?
20 call those flood channels braided, | believe that 20 MR. MCGINNIS: | have some questions
21 completely. 21 about this picture of the Stoneman Road, and there's
22 We part company when we're talking about the 22 beenalot of evidencein the last week about the
23 low flow channel, and that was the point of my rebuttal 23 Stoneman Road and the difference between traveling on
24 thismorning. 24  the Stoneman Road and traveling on the Verde River.
25 Q. But you would agreethat if you used the 25 This gentleman has already testified
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1 bankfull discharge number, which iswhat's called for 1 thismorning about his recent boating trips on the
2 inthisUSGS document, the Verde comesonthebraided | 2 VerdeRiver. | probably will have fewer questions
3 dideof theline? 3 about it and it will take less time than what we've
4 A. If you use the bankfull discharge of the 4 gpent talking about it so far.
5 flood channel, yes, itisonthe braided side. Thatis 5 CHAIRMAN NOBLE: But thisis not about
6 what | testified this morning. 6 theVerdeRiver.
7 Q. Andyou testified, also, this morning about 7 MR. MCGINNIS: Well, it is about the
8 how it'sabad ideato take a particular document and 8 Verde River, because we've been talking about -- we
9 change the assumptions and change the things you're 9 have had alot of testimony this week about
10 putting into it and try to think you're going to get 10 transportation on roads versus transportation on the
11 that sameresult. Do you recall that, with respect to 11 Verde.
12 the Washington study? 12 THE WITNESS: Mr. Commissioner, I'm
13 A. | did, and | would add that | believe | 13 happy to answer some questions. 1I'll be brief.
14 tedtified unless you've made analysis of the 14 CHAIRMAN NOBLE: Jon, I'm happy you're
15 consequences; and inthiscase, | do believe | have. 15 happy, but that's not the issue.
16 Q. And how could you have made an analysis of 16 Anyway, go ahead, Mr. McGinnis, for a
17 the consequencesif you're not even sure you read the 17 little bit.
18 paper that this came from? 18 MR. MCGINNIS: For avery little bit.
19 A. Wadll, this concept hereis hardly unique to 19 BY MR. MCGINNIS:
20 thispaper. Thisissomething that's pretty widely 20 Q. | will represent to you, Mr. Fuller, thisis
21 known by geomorphologists, and | have looked at alot 21 apicturethat we got off the internet that's from 1870
22 of riversinalot of places, and | stand by my 22 of the Stoneman Road, okay. That's my representation
23 testimony. 23 toyou. Do you understand?
24 Q. I'mgoing to hand you anew exhibit. Thisis 24 A. | understand that's your representation, yes.
25 anew exhihit, and | don't have alot of questions 25 Q. And it saysthat on the next page, if we were

www.coashandcoash.com Phoenix, AZ

www.coashandcoash.com Phoenix, AZ

(19) Pages 3533 - 3536





In the Matter of the Navigability of the Verde River
NO. 04-009-NAV

Administrative Hearing, Volume 16
April 3, 2015

Page 3537

1 going to take the time to deal with it.

2 A. Sure. | have not seen this picture or its

3 source or anything, but, sure, I'll take your word for
4 it

5 Q. Takealook at this picture; and if you

6 assume the Stoneman Road looks like this picture for
7 itsentiredistance, would it be easier to travel on

8 thisroad or on the Verde River inits condition asit
9 existedin 18707

A. What am | traveling in?

11 Q. Your one person traveling by yourself with no
12 gear.

13 A. You'reasking meif it'seasier to walk on a

14 road or wak inariver?

15 Q. You'vegot aboat.

16 A. What kind of boat?

17 Q. The criterion boat that you used in this

18 case

19 A. Okay. If it would be easier to boat. Am |

20 going upstream or am | going downstream?

21 Q. Downstream.

22 A. AndI'mwalking.

10
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to go on aroad than on theriver. And what my
testimony actually was, if you go back and look at it,
was that if you're carrying heavy loads, it's easier to
go on aroad than in theriver.
| never said it was easy to go on the
roads; or if | did, that's not what | meant to say.
Clearly, going down a bumpy road pulling a mule or
having the mule pull you, or ateam of mules, isa
difficult thing and the roads are bumpy and hard.
CHAIRMAN NOBLE: So since we're enjoying
this experience, just let me ask you, if you had
200 pounds of gear on the same day and you could choose
between that road and the river, which would you take?
THE WITNESS: If I'm carrying
200 pounds, it's going to be a short walk for me.
CHAIRMAN NOBLE: Y ou don't have to walk.
Y ou can have something on the road to help you carry
it, just like on the river you have something to help
you carry it.
THE WITNESS: Y eah, and that's closer to
the real question. So thereal question iswhich would
you choose? So if I'm going downstream with 200 pounds

23 And you're purporting to me that thisis the 23 and | have my wooden canoe or awooden flat boat and
24 condition of the Stoneman Road as of the time of 24 theriver isat its median discharge, | would go
25 statehood, and I'm thinking about the river as of the 25 downstream in the boat.
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1 time of statehood. 1 If | were going back upstream or if |
2 Q. No, thisisacondition of Stoneman Road, the 2 knew that when | got there, to wherever there was, |
3 photograph on the second page says, 1870. 3 hadto go overland or | needed transportation of some
4 A. Okay. 4 other kind, like | needed to get up to Jerome for
5 Q. Sothink of theriverin 1870. That'sthe 5 something, well, it doesn't do me much good to arrive
6 only question | have about it. 6 ataplace and need a horse, amule, awagon, and not
7 A. Allright. | would say -- and when you say 7 haveone. Sol would probably take the horse, mule and
8 easer, level of effort, and I'm carrying no gear? 8 wagon.
9 Q. Yes 9 Depends on what I'm bringing. And as
10 A. About the same. 10 theloads get heavier, as Mr. Dimock testified when
11 But you're asking me a question about 11 somebody asked him the question about getting alot of
12 something that | hadn't testified before, and | would 12 ore or something down the river, he said, "Well, yeah,
13 liketogoonalittlebit. Soit'sreally not a 13 | would take awholelot of boats." Well, in my wagon
14 question -- 14 | can carry aton of material. In my small boat, |
15 Q. Well goonal day, if youwould like, but | 15 can't. Sothat makesthe economics very different, and
16 don't think Mr. Chairman would. 16 that'swhat | was testifying to when | gave my direct.
17 MR. SLADE: Mr. Chairman. 17 CHAIRMAN NOBLE: Thank you.
18 THE WITNESS: Y ou know what -- 18 Mr. McGinnis.
19 CHAIRMAN NOBLE: Eddie. 19 BY MR. MCGINNIS:
20 MR. MCGINNIS: I'm going to let him 20 Q. Okay. Youdidn't talk alot about the
21 answer. I'm not stopping him. 21 historical accountsthis morning, but | have afew
22 CHAIRMAN NOBLE: Jon, what would you 22 questions about those, about things you've talked
23 liketo talk about? 23 about.
24 THE WITNESS: Well, | don't believe -- 24 Do you recall the photograph of the two guys
25 my testimony was characterized as| said it was easier 25 intheboat?
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1 A. |do. 1 morning. Do you recall that?
2 Q. Widll, I've got abunch of documents here that 2 A. Yes, vaguely.
3 we can go through, if we need to, but I'm trying to 3 Q. Pardon me?
4 short-circuit it. 4 A. Vaguely.
5 Isit your testimony that when you testified 5 Q. Therewas some questioning by Mr. Slade of
6 back in 2006, you equated this photograph with the boat 6 Mr. Burtdl, | think it was the day before yesterday,
7 usedto crosstheriver at Fort McDowell, or Fort 7 about the reliability and credibility of historic
8 Verde, excuse me? 8 accounts. Do you recall being here for that?
9 A. |don'trecal. 9 A. Yes
10 Q. Okay. 10 Q. Anddo you recall Mr. Slade asking
11 CHAIRMAN NOBLE: Mark, are we staying 11 Mr. Burtell whether the credibility of the person
12 within his-- 12 giving the account should be considered when you're
13 THE WITNESS: Nope. 13 figuring out how much weight to give the account? Do
14 CHAIRMAN NOBLE: -- rebuttal testimony? 14 you recal that?
15 MR. MCGINNIS: | believe so. He taked 15 A. Yes
16 about historical boating, | think, to some extent. 16 Q. And do you agree with that?
17 THE WITNESS: | did not talk about this 17 A. Yeah, | think that's one of the factors, yes.
18 account. 18 Q. Anddo you recall Mr. Slade asking about
19 MR. MCGINNIS: He said he didn't recall. 19 whether Mr. Day was aman of stature because he had
20 I'mjust going to remind him. 20 been the Arizona Game & Fish Commissioner?
21 THE WITNESS: Mr. Commissioner, | -- 21 A. | don't specifically recall that.
22 CHAIRMAN NOBLE: You're not reminding 22 Q. What do you know about JK. Day?
23 him of something he said during his testimony today. 23 A. | know that he was atrapper. | know that
24 MR. MCGINNIS: I am not reminding him of 24 later in hislife he became some kind of Game & Fish
25 something he said during histestimony today. I'm 25 Commissioner. I've seen his obituary and some things
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1 reminding him of something that came out through the 1 people said about him as being an extremely loyal
2 whole hearing, after he testified the first time, that 2 friend, and that's pretty much what | recall about him.
3 Ithink isincredibly relevant to what we're talking 3 Q. Doyourecal anything else about his
4 about here with these accounts. It will be avery 4 obituary?
5 short period of time. It's up to you whether you let 5 A. Therewas an account of afriend who was
6 medoit. 6 mauled by abear on a hunting trip and went out to find
7 THE WITNESS: | testified in 2006, as 7 him or something like that.
8 thissays. | further testified about this photograph 8 Q. Doyourecal there being some controversy
9 inthefirst round of hearings, and | was 9 about whether that was maybe a fraudulent insurance
10 cross-examined for the better part of two days on these 10 scam?
11 things. We had plenty of opportunity to have this 11 A. No.
12 conversation previously. 12 Q. Okay. I'vejust got a couple of exhibitsto
13 MR. MCGINNIS:; And my point isyou 13 talk about that.
14 tedtified differently in 2006 than you did thistime. 14 MR. MCGINNIS: Thisisanew exhibit.
15 THE WITNESS: But | did not testify this 15 BY MR. MCGINNIS:
16 morning. 16 Q. Mr. Fuller, what I'm giving you is --
17 CHAIRMAN NOBLE: Mr. McGinnis, we would 17 A. You're asking me aquestion about Mr. --
18 appreciateit if you would call that to our attention 18 Q. Mr. Day and his partner, Mr. McCarty.
19 inany type of documents that you submit as part of the 19 A. Rich'stestimony about this account or
20 briefing. 20 something?
21 MR. MCGINNIS: Certainly will. 21 Q. No, I'masking you a question about the John
22 CHAIRMAN NOBLE: We would appreciate 22 Day -- the credibility of the Day brothers account
23 that. 23 that you testified about this morning, that you
24 BY MR. MCGINNIS: 24 testified about several other times, okay?
25 Q. You did testify about the Day brothers this 25 A. Okay.
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1 Q. I'vegivenyou anewspaper article dated 1 Q. And John McCarty isthe same person that was
2 October 15th, 1898. Do you see that on the front of 2 the Game & Fish Commissioner with Mr. Day. Do you
3 thefirst page? 3 recall that from the prior article?
4 A. Do. 4 A. 1dont, but I'll look.
5 Q. Okay. The second page is ablowup of that 5 Thereis a John McCarty, yes.
6 that'salittle easier to read for usold guys. And it 6 Q. Andif youlook at the third paragraph of
7 says"John McCarty and J.K. Day have been appointed 7 thisarticlel just gaveyou, it refersto
8 fish and game commissioners for Arizona." 8 Mr. McCarty'sfriend and partner, J.K. Day.
9 Do you see that? 9 Do you see that?
10 A. ldo. 10 A. Okay.
11 Q. It says"Heretofore the duties of 11 Q. And it refersto this episode that you were
12 commissioner have not been onerous. Therewasnothing |12 talking about about the person being mauled by the
13 todo but draw salaries and make reports. It isnot 13 bear. Do you seethat? You can take some time to read
14  within the memory of any man now living that a report 14 it, if you need to.
15 wasever submitted. Asto the salary, no legislature 15 A. Okay, | haven't seen this article before and
16 ever made an appropriation or any other provision for 16 | have not done any research on the topic of John
17 it. It wasnot even fixed. So the commissioners have 17 McCarty. | don't know what subsequent articles came
18 practicaly...nothing to do." 18 out regarding this. Thisiscompletely new to me.
19 Do you see that? 19 Q. So--
20 A. | do. 20 A. | havenoideawhat part of the testimony in
21 Q. Sowould you agree with me that the position 21 therecord you're giving me here. You'rejust throwing
22 of State Game & Fish Commissioner was alittle bit 22 some stuff in front of me I've never seen before.
23 different in 1898 than it is today? 23 Q. Letmeask you just asimple question.
24 A. | have no doubt that the Commissionjob is 24 If there is evidence in this article that
25 different than it istoday, if that's your question. 25 impliesthat Mr. Day was involved in a conspiracy to
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1 Q. And theFish & Game Commissioner position was 1 defraud alife insurance company with Mr. McCarty,
2 not prestigious or relating to stature quite as much as 2 would that affect the amount of weight you would give
3 it would betoday, would it? 3 tothearticle about the Day brothers' trip in the
4 A. Yeah, | don't -- to tell you thetruth, | 4 1890s?
5 have noideawhat kind of prestige comes with that job 5 A. Youreasking meahypothetical. Let'sjust
6 today or then. 6 call that out right here.
7 CHAIRMAN NOBLE: Mr. McGinnis, was that 7 Q. Yes, | am.
8 document in apreceding exhibit? 8 A. AndI guess| don't know what other
9 MR. MCGINNIS: No. 9 information. If you'retelling methat thisarticle
10 CHAIRMAN NOBLE: Have we marked it in 10 saysthat he wasfound guilty or he admitted his guilt,
11 someway so we can identify it for the record? 11 andif it was some sort of a pattern of behavior on his
12 DIRECTOR MEHNERT: Yes. 12 part that could be traced throughout hislife, then |
13 THE WITNESS: Georgeis going to get us 13 think | would tend to look at his other account more
14 anumber, | think. 14 criticaly. Not to say | would disagree with anything
15 DIRECTOR MEHNERT: 86. 15 that was said in the previous account, but | would look
16 MS. HERNBRODE: 86. 16 at it more critically.
17 BY MR. MCGINNIS: 17 MR. MCGINNIS: That'sal | have,
18 Q. Mr. Fuller, thisis another newspaper article 18 Mr. Chairman.
19 from the Arizona Republican dated September 18th, 1905. |19 MS. HERNBRODE: That last exhibit
20 Have you seen this article before? 20 George, would that be X0877?
21 A. No, | havenot. 21 DIRECTOR MEHNERT: Correct.
22 Q. Andthisisanarticleentitled "Is John 22 CHAIRMAN NOBLE: Do you have something
23  McCarty dead?" 23 dse?
24 Do you see that? 24 MR. MCGINNIS: Could I have one more
25 A. Yes. 25 line? I'm sorry.
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1 CHAIRMAN NOBLE: Are we going to start 1 Q. Téell methe characteristics of Segment 4 that
2 calling you Sean? 2 makeit less navigable than Segment 2.
3 MR. MCGINNIS: | know. | had one more 3 A. They're quiteclose. They're quite close.
4 setof questions, and | think it's relevant to his 4 And, again, I'm thinking about thisin their ordinary
5 segmentation. 5 and natura condition, as | understand it.
6 BY MR. MCGINNIS: 6 | think we have a stronger historical record
7 Q. Onemore set of questionsthat will lead to 7 in2. My own experience on theriver, it's quite easy
8 your segmentation that we talked about this morning. 8 toboat. Infact, | would guessthat in its natural
9 It was your understanding that -- it's your 9 condition, inasmall boat, | could take it upstream
10 opinion that Segments 1 through 5 are all navigable, 10 quiteeasily in Segment 2. And | think Mr. Randall, |
11 right? 11 believe his name was --
12 A. Yes. 12 Q. You'veflipped my question around alittle
13 Q. Could you rank for me, from the most 13 bit. I've asked you the characteristics of 4 that make
14 navigableto the least navigable, those five segments? 14 it lessnavigable than 2, and you're telling me the
15 A. Sure. Yeah, that was an interesting question 15 characteristics of 2 that make it more navigable than
16 that somebody asked Rich yesterday. 16 4.
17 Q. Yeah, | thought it wasreally good, so | 17 A. It's potato/potato; more one, less the other.
18 thought | would copy it. 18 There are more rapids in Segment 4 than there
19 A. Yeah. And, actualy, I'm going to go back, 19 arein 2. That would probably be the only one that
20 because as he was answering, | was making my own notes, |20 comesto mind right now.
21 sol will tell you what | came up with. 21 Q. Okay. Tell methe characteristics of
22 COMMISSIONER ALLEN: Going from what to 22 Segment 5 that make it less navigable than 2 or 4.
23  what? 23 A. | kind of fed like I'm at the optometrist
24 BY MR. MCGINNIS: 24 wherethe guy is going back and forth.
25 Q. From most to least, most navigable to least 25 Q. And| hateto ask, but that's my question.
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1 navigable. 1 A. And my dad was an optometrist, and he used to
2 A. And, you know, Eddie asked that questionin 2 get so mad at me because | changed my mind.
3 likethe exact triple opposite of what you did, so -- 3 Q. | awaysthought | had the wrong answer if
4 Q. Becauseyour opinionis-- 4 they keep asking you, but there you go.
5 A. -- my notes aren't going to do me any good. 5 A. Andyouwanted 2 and 5 --
6 Q. Actually, your opinion isthe exact triple 6 Q. Yeah
7 opposite of Mr. Burtell in the same thing; and, 7 A. --ordand5?
8 frankly, my question to you requires less 8 Q. What arethe characteristics of 5 that make
9 double-negativesthan Eddiesdid. So | got the easy 9 itlessnavigablethan 2 and 4?
10 sideof it. 10 A. I'vepaddled both. | have a pretty strong
11 A. Lessdouble-negatives. | don't know. 11 recordin5aswell. Andif you ask me on adifferent
12 Q. Mosttoleast. 12 day, | might flip-flop those two. There are actually
13 A. Most navigable -- 13 fewerrapidsin5. So that kind of argues against what
14 CHAIRMAN NOBLE: Jody, are you okay? 14 | wassaying.
15 MR. MCGINNIS: | didn't have him read 15 CHAIRMAN NOBLE: Y ou're winning, though.
16 thewhole newspaper article. Y ou should be happy. 16 THE WITNESS: Thank you.
17 CHAIRMAN NOBLE: Areyou ready, Jon? 17 Yeah, | might actually switch that
18 THE WITNESS: Samerules, no ties? 18 around, if | thought about it alittle more. I'm
19 BY MR. MCGINNIS: 19 probably being swayed by my modern boating experience
20 Q. Yes, gir. 20 because Segment 5 tends to be alittle strainery. You
21 A. | would say Segment 2 is most navigable, 21 know, the flows aren't quite what they used to be.
22 followed by 4, followed by 5, followed by 3, followed 22 There'sbeen alot of disturbancein there, accessis
23 byl 23 anissue. And these dayswith the Indian Community,
24 Q. Okay. 24 it'sdarn near impossible to get approval to paddle
25 A. 1beingtheleast navigable. 25 through there.
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1 Some of that's probably swaying my 1 MR. MCGINNIS: Thanks, Sean.
2 decisioninaway it shouldn't in considering the river 2 MR. HOOD: Someone said Segment 1.
3 initsordinary and natural condition. 3 BY MR. MCGINNIS:
4 So, yeah, | think if you allowed me to 4 Q. Solet me ask the question again.
5 beequa, | would say 4 and 5 are pretty much equal. 5 A. Okay.
6 BY MR. MCGINNIS: 6 Q. Tell methe characteristics of Segment 3 that
7 Q. Okay. How about let'sjust talk between 5 7 makeit less navigable than Segments 2, 4, and 5.
8 and 2 if you're having problems between 4 and 5. 8 A. Segment 3isthe whitewater reach and that's
9 A. 5and2? 9 wheretheClass|V rapidis. Sometimesit'sa
10 Q. What are the characteristics of 5 that make 10 ClasslV. It'sVerdeFals. And Punk Rock isanother
11 itless navigablethan 2? 11 onethat'salll, that I've scouted that one. The
12 A. Boy, thiswasrealy easy when | was watching 12 first time | went down | scouted it. | probably
13 Richdoit yesterday. 13 scouted it the second time. So it requires alittle
14 Q. It'sjust like being on agameshow on TV, 14 more skill.
15 right? 15 Q. Isthatal?
16 A. Yeah, al the pressure. 16 A. Yesh.
17 CHAIRMAN NOBLE: And you were willing to 17 Q. Okay. How about the characteristics of
18 help Richalot. 18 Segment 1 that make it the least navigable of the five
19 THE WITNESS: If he had looked over, | 19 segments?
20 would have. | would have. 20 A. Therée'stheleast amount of flow up there,
21 BY MR. MCGINNIS: 21 particularly above Perkinsville.
22 Q. You can blame Mr. Slade for this. 22 MR. MCGINNIS: Okay. Thank you.
23 A. Yeah, | think alittle morerecord. Again, 23 CHAIRMAN NOBLE: Thank you, Sean.
24 being on the water there, having done 2 so many times, 24 MR. MCGINNIS: He's probably more
25 I'mvery, very familiar withit. I've done 5 fewer 25 offended by that than | am, | hate to tell you.
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1 times. It'swider. It'swider.

2 Q. 5iswider?

3 A. 5iswider than 2.

4 Q. Soyou think that'swhy it's less navigable?

5 A. Yeah. Sofor an equivaent discharge,

6 becauseit'swider, it's going to be alittle less

7 deep. But aswe discussed in our cross-examination,
8 thereisalittle more braiding, more split channels
9 that bring some flow out of the main channel in
certainly more places than there arein Segment 2.
Still wouldn't go so far asto call it braided, but we
12 would have less of an argument down there.

13 Y eah, that's probably about it.

14 Q. How about why is 3 less navigable than 2, 4,
15 or5?

16 A. Thisisalong one more question.

17 Q. | said one more set of questions. It'sjust

18 abhigset.

19 A. Oh, yeah, clarify there.

20 Now, thisis 1 versus what?

21 Q. Thethreethat you had ranked aboveit, 2, 4
22 and5.

23 MR. HOOD: Segment 3 versus 2, 4 and 5.

24 THE WITNESS: Segment 3 versus 2, 4, and
25 5.

10
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CHAIRMAN NOBLE: Mr. Hood, do you have
some questions?

MR. HOOD: | will be very brief.

CHAIRMAN NOBLE: Lawyers dways say
that.

COMMISSIONER HORTON: Ain't that the
truth.

MS. HERNBRODE: Most of uslie.

MR. HOOD: Good morning, Mr. Fuller.

THE WITNESS: Good morning.

CHAIRMAN NOBLE: Now, when you say very
brief, are we going to need to take a break now or --

THE WITNESS: Depending on how many
interjections | receive, | think | will be done here
very shortly.

CHAIRMAN NOBLE: You heard that,

Mr. Allen.

MR. HOOD: | had Fred in mind, actually;

but, no, | will be brief.

MR. BREEDLOVE: | don't understand that.

REBUTTAL CROSS-EXAMINATION
BY MR. HOOD:
Q. A couple questions for you, Mr. Fuller, about
your recent work in the field taking some measurements
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1 outinthe stream. 1 recadll that discussion generally?
2 Do you recall that testimony from earlier 2 A. |don't.
3 thismorning? 3 Q. Okay. Let meask you astraightforward
4 A. |do. 4 question. | think I've asked thisto you before, so |
5 Q. Andit sounds like we're going to be getting 5 apologize for the repetition, but | just want to make
6 some materials added to the record reflecting that 6 surewevegot it.
7 work; isthat your understanding? 7 In the state of Arizona and probably across
8 MR. SLADE: Yes. 8 the Southwest, median flows are more representative of
9 THE WITNESS: Yes. 9 typica flow conditions for a Southwestern stream than
10 BY MR. HOOD: 10 would be the mean flow; true?
11 Q. Okay. Will those materialsindicate for us 11 A. Yes.
12 what date that work was done? 12 Q. You had alittle bit of discussion earlier
13 A. Yes. 13 thismorning about Black River. Do you recall that?
14 Q. Will those materiasindicate the discharge 14 A. Yes.
15 at the gage at the time that you were making those 15 Q. And therapids that you mentioned as playing
16 depth measurements? 16 aroleinyour decision to recommend against pursuing
17 A. Yes. | included the USGS gage datafor that 17 additiona study on that river to evaluate navigability
18 day asaJPEGinthefile. 18 wasthe presence of some rapids, and | think you said
19 Q. And | assume that the depths that you 19 they wereClass|ll and 1V; isthat right?
20 measured were the maximum depth of the cross-section? |20 A. Yes.
21 A. | didtraverses across the cross-section, 21 Q. Thefolkswho you saw last weekend having a
22 yes. 22 great timein araft, wasit arubber raft?
23 And to be clear, | think somebody asked me if 23 A. Yes.
24 | had asurvey rod in every one of them. | had the 24 MR. HOOD: Thank you, Mr. Fuller.
25 survey rod at Clarkdale. You're not going to be able 25 CHAIRMAN NOBLE: Isthere anyone else
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1 toread thesurvey rod. You're going to be ableto 1 who wishesto question Mr. Fuller?
2 look at me and see he's holding a survey rod and it's 2 MR. HELM: | just have one question.
3 uptohisknees. 3 CHAIRMAN NOBLE: Mr. Helm, aslong as
4 CHAIRMAN NOBLE: Did you record the 4 you come or stand there and do it, but with no notepad.
5 depth somewhere? 5 MR. HELM: | will not have anotepad. |
6 THE WITNESS: Yes. 6 didn't make anote of this deal, other than the numbers
7 CHAIRMAN NOBLE: Okay, if you recorded 7 of the exhibits.
8 thedepth. And you said that we were going to get 8
9 photographs. 9 REBUTTAL CROSS-EXAMINATION
10 THE WITNESS: Yes. 10 BY MR. HELM:
11 CHAIRMAN NOBLE: | wonder how much 11 Q. Werethere morethan one Class |V rapid on
12 longer | can take and really use up histime. Anybody 12 the Black River section you talked about?
13 have any good ideas? 13 A. Yes, andthat wastheissue. It was not the
14 THE WITNESS: So | did not have the 14 presence of asingle Class1V. It wasthe number and
15 survey rod with me at Tangle Creek or Camp Verde. 15 spacing of them, and as well as a number of other
16 CHAIRMAN NOBLE: But somehow you 16 factors. Rapidswas not the only factor.
17 recorded adepth, and you have -- 17 Q. What were the other factors?
18 THE WITNESS: Yes. 18 A. Thefactors of the seasonality of the flow, a
19 CHAIRMAN NOBLE: -- then reported that 19 very brief season that is not very predictable, and as
20 depth that you did record? 20 well asthere are years when there is no season on that
21 THE WITNESS: Yes. 21 particular river.
22 CHAIRMAN NOBLE: Okay. 22 MR. HELM: Thank you.
23 BY MR. HOOD: 23 CHAIRMAN NOBLE: Joy.
24 Q. Mr. Fuller, you had some discussion earlier 24 MS. HERNBRODE: Unless anybody else over
25 today about mean flows versus median flows. Do you 25 here hasany more. | just have two.
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1 CHAIRMAN NOBLE: Going once. 1 onthis?
2 2 MR. BREEDLOVE: No.
3 REBUTTAL REDIRECT EXAMINATION 3 CHAIRMAN NOBLE: The briefing schedule
4 BY MS. HERNBRODE: 4 will begin no earlier, that is, thefirst day of the
5 Q. Jon, when you brought alightweight boat to 5 time period in which you have to begin the briefing
6 carry, it was because you were just planning to boat 6 will begin no earlier than three weeks from today, and
7 down Bob's site and then go back to the car, correct? 7 it will begin no earlier than one week after the
8 A. | thought | was going to have to walk the 8 transcriptisfiled.
9 mileand ahalf back up. | have abad shoulder. My 9 We won't set -- you know, 45 days for
10 other boat that | use that you see in my other 10 your first brief, that won't happen until one week
11 pictures, | had to move the seat, so it's not quite 11 after thetranscript isfiled.
12 halanced, and so you're carrying it on your arms, and 12 MR. BREEDLOVE: We need adeadline for
13 thisonel can set on my shoulder, other shoulder. 13 filing additional evidence. Typically, haven't we done
14 Q. And]I just want to make sure the record is 14 two weeks after the close of hearing for the deadline
15 redly clear. Inthevideo it appears that there may 15 for filing additional evidence? Isthat correct?
16 becargo inthefront of that boat. Those are empty 16 MS. HERNBRODE: It has been coinciding
17 bags, it'slightweight; is that true? 17 with the date of thefiling -- the anticipated date of
18 A. Yeah. That boat hasairbagsin it, yeah. | 18 thefiling of the transcript, which was about two
19 didn't need them that day, but | keep them in the boat. 19 weeks, | believe, but we have to give the court
20 Q. Okay. If the evidence showsthat the life 20 reporter an extraweek, | believe, for aweek of
21 insurance company -- we're back to the Day brothers. 21 hearing.
22  Sorry. 22 CHAIRMAN NOBLE: Wéll, | haveto look at
23 If the evidence shows that the life insurance 23 thecalendar now.
24  companies associated with Mr. McCarty's death 24 Let's have all additional evidence will
25 eventualy paid out, and there was no evidence, other 25 befiled by the 17th, Friday. How does that sound?
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
Page 3562 Page 3564
1 than newspaper speculation after Mr. Day's death, that 1 MS. HERNBRODE: Of April?
2 Mr. Day had any involvement, would the whole 2 CHAIRMAN NOBLE: April.
3 controversy have any weight at all regarding Mr. Day's 3 MS. HERNBRODE: And, Mr. Chairman, |
4 credibility, in your mind? 4 understand there are some parties who may wish to make
5 A. No. That'swhy | was asking for the 5 some corrections on the transcripts that have been
6 clarifying questions. So, no, it wouldn't. 6 previoudy filed. Would those aso be due on that
7 CHAIRMAN NOBLE: Just a masterful 7 date?
8 question, Joy. 8 CHAIRMAN NOBLE: Y ou know, you bring up
9 MS. HERNBRODE: Took me awholefive 9 aninteresting point, Joy. Typically, we do not
10 minutesto writeit. 10 correct or ater the transcript. However, in this
11 CHAIRMAN NOBLE: Sewed that thing up 11 case, dueto some language issues, we are going to
12 redly tight. 12 alter the transcript, but only asto the language
13 Okay. Isthere anyone else who would 13 issues.
14 liketo ask Mr. -- 14 MR. BREEDLOVE: And the correction for
15 MS. HERNBRODE: Fuller. 15 thename.
16 CHAIRMAN NOBLE: -- Fuller some 16 CHAIRMAN NOBLE: Y ou had to bring that
17 Questions? 17 up.
18 If not, are there any other witnesses 18 We will do the typical thing like for a
19 for the Verde River? 19 deposition. If you find something in there that you
20 MS. HERNBRODE: Mr. Chairman, we do not 20 say | wish | hadn't said, well, you can file something
21 have any more witnesses. 21 that says| wish | hadn't said that, but that don't
22 CHAIRMAN NOBLE: There are no other 22 changethetranscript. Thetranscriptiswhat itis,
23 witnessesfor the Verde River. The testimony for the 23 unlessyou want to challenge the reporter. Yeah, we're
24 VerdeRiver isnow closed. 24 probably not going to go through that proceeding
25 Fred, have we set the briefing schedule 25 either.
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1 Any other questions, comments, or
2 issues?
3 Okay. Then the hearing is concluded,
4 and wewill gather over here for alittle discussion.
5 (The proceedings concluded at
6 11:06 am.)
7
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BE | T REMEMBERED t hat t he above-entitl ed

and nunbered matter cane on regularly to be heard

bef ore the Arizona Navi gabl e Stream Adj udi cati on

Comm ssion, at Squire Patton Boggs (US), LLP, 1 east
Washi ngton Street, Suite 2700, Phoeni x, Arizona,
commencing at 9:40 a.m on the 3rd day of April, 2015.

BEFORE: WADE NOBLE, Chairman
JI M HENNESS, Vi ce Chairman
JI M HORTQON, Conmi ssi oner
Bl LL ALLEN, Conmm ssi oner
COW SSI ON STAFF:
M. George Mehnert, D rector,
Legal Assistant, Research Anal yst
APPEARANCES:

For the Comm ssi on:

SQUI RE PATTON BOGGS (US) LLP

By M. Fred E. Breedlove, |11, Esq.

1 East Washi ngton Street
Suite 2700

Phoeni x, Arizona 85004

(602) 528-4000

fred. breedl ove@qui r epb. com

For Freeport M nerals Corporation:

FENNEMORE CRAI G PC

By M. Sean T. Hood, Esgq.
2394 East Canel back Road
Suite 600

Phoeni x, Ari zona 85016
(602) 916-5475

shood@ cl aw. com
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For the Salt River Project Agricultural |nprovenent and

Power District and Salt River Valley Water Users'
Associ ati on:

SALMON LEW S & WELDON, PLC
By M. Mark AL MG nnis, Esq.
By M. R Jeffrey Heil man
2850 East Canel back Road
Suite 200

Phoeni x, Arizona 85016

(602) 801-9066

manm@!| wpl c. com

ri h@l wpl c. com

For Fort MDowel |l Yavapai Nati on:

FORT MCDOWELL YAVAPAI NATI ON

By M. Thomas Moriarty

Acting General Counsel

By Dr. Carol e Coe Kl opatek

Director of Governnent Rel ations
P.O Box 17779

Fountain Hlls, Arizona 85269-7779
(480) 789- 7000

tnoriarty@tncdowel | . org

ckl opat ek@t ncdowel | . org

For Arizona State Land Departnent:

ARI ZONA ATTORNEY GENERAL' S OFFI CE
By Ms. Joy Hernbrode, Esq.

By M. Edwin W Sl ade, 111

Assi stant Attorneys General
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Phoeni x, Arizona 85007

(602) 542-7785
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APPEARANCES CONTI NUED

For WMaricopa County:

HELM LI VESAY & WORTHI NGTON, LTD
By M. John Helm Esq.

1619 East Guadal upe Road

Suite 1

Tenpe, Arizona 85283

(480) 345-9500

hel mj ohn@l waz. com

For Yavapai - Apache Nati on:

MONTGOVERY & | NTERPRETER, PLC
By Ms. Susan B. Mont gonery
4835 East Cactus Road

Suite 210

Scottsdal e, Arizona 85254
(480) 513-6825

snont gonery@n | awaz. com
rinterpreter@nl awaz. com

For Defenders of WIldlife, et al.:

ARl ZONA CENTER FOR LAWI N THE PUBLI C | NTEREST
By Ms. Joy E. Herr-Cardillo

2205 East Speedway Boul evard

Tucson, Arizona 85719

520-529-1798

jherrcardill o@cl pi.org

For the Gty of Phoeni x:

CI TY OF PHOENI X LAW DEPARTNMENT
By Ms. Cynthia S. Canpbell

200 West Washi ngton Street
Suite 1300

Phoeni x, Arizona 85003-1611
602-262- 6761

cynt hi a. canpbel | @hoeni x. gov
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M. Mehnert,

CHAI RVAN NOBLE: Good norni ng.

will you call the roll

DI RECTOR NMEHNERT: Comm ssi oner All en.
COWM SSI ONER ALLEN: Pr esent.

DI RECTOR NMEHNERT: Comm ssi oner Henness.

COW SSI ONER HENNESS:  Present.

DI RECTOR MEHNERT: Conmi ssi oner Horton.
COW SSI ONER HORTON:  Her e.

DI RECTOR MEHNERT: Chai r man Nobl e.

CHAI RVAN NOBLE: Her e.

DI RECTOR MEHNERT: Legal counsel is

here, and we have a quorum

proceed?

M . Chai r nan.

CHAI RVAN NOBLE: Good norni ng, Jon.
THE WTNESS: Good norning, sir.
CHAI RMVAN NOBLE: Joy, are you ready to

MS. HERNBRCDE: In just a nonent,
Sorry, | needed a witing utensil.
CHAI RVAN NOBLE: Gkay. Joy.

M5. HERNBRODE: Yes.

CHAI RVAN NOBLE: | heard sone comment

t hat you expect to be through with M. Fuller about

3:00 this afternoon. W would appreciate it if you

woul d do your

best to be done with himby 11: 00 a. m
M5. HERNBRODE: | was ai m ng for noon,

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ
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hoping for earlier, M. Chairnan.

CHAI RVAN NOBLE: Thank you.

MS. HERNBRCDE: But |'ve al so been
strongly warned by a very wonderful woman that if |
talk too fast, chaos will ensue.

CHAI RVAN NCBLE: There will be an
informal neeting wth the Chair and the | awers
foll ow ng today's testinony.

MS. HERNBRCDE: That's om nous.

CHAI RMAN NOBLE: It is, | assure you.

MR HELM Here or at a bar?

CHAI RVAN NOBLE: Well, this Mrnon boy
ain't going to show up at no bar.

Pl ease.

JONATHAN FULLER
called as a rebuttal wi tness on behalf of the State

Land Departnent, was exam ned and testified as foll ows:

REBUTTAL DI RECT EXAM NATI ON
BY MS. HERNBRODE:

Q Good norni ng, Jon
A Good nor ni ng.
Q Joy Hernbrode for the State Land Departnent,

for the record. And you are?

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ
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A. "' mJonat han Full er. | reside in Phoeni X,
Ari zona.
Q All right. Jon, did you rely on other

experts in preparing your report and testinony?

A Yes, | did.

Q Hi storians?

A Yes.

Q Ar chaeol ogi sts?

A Yes.

Q G her hydrol ogi sts, geonor phol ogi sts?
A Yes.

Q Let's start --

A Check that. O her geonorphol ogi sts, no ot her
hydr ol ogi sts.

Q Ckay. Let's start by tal king about sone of
t he testi nony.

CHAI RVAN NOBLE: Ckay, now is going to
have to have a little interruption. The Chair has
difficulty hearing the wtness. Perhaps he's
recovering. But is there sonme sort of device that nay
anplify M. Fuller's voice?

(An off-the-record discussion ensued.)

CHAI RVAN NOBLE: Ckay, conti nue.

THE WTNESS: And I'll do ny best to
proj ect towards you.

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ
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COW SSI ONER ALLEN: Pl ease.

CHAI RVAN NOBLE: Depends on how wel |l you
feel .
BY Ms. HERNBRODE:

Q Let's start by tal king about some of the

stuff that Wn testified to.
Do you recall Wn was asked about a
pool -and-riffle systemon the Verde that included
5-f oot deep pools and 1-inch deep riffles and whet her
t hat woul d be fun to boat?

A Yes, | do.

Q Based on your experience as a geonor phol ogi st
and a boater, is there anywhere on the Verde where
there's a 1-inch deep riffle?

A Not that |I'm aware of.

| take that back. There may be in Segnent O.

Q And, again, we're not asserting navigability
on Segnment 0O; is that correct?

A W are not.

COW SSI ONER ALLEN:  Joy, just one
questi on real quick.

Define the limts of Section O for ne
agai n, Jon.

THE W TNESS: Segnent 0 goes from
Sul I'i van Dam down to Forest Road 638, which I believe
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is at Mle 7.1, sonewhere in there.

COW SSI ONER ALLEN: What about Still man
Lake?

THE WTNESS: Stillman Lake was in
Segment O.

COW SSI ONER ALLEN:  Wbul d you not be
able to navigate Still nan Lake?

THE W TNESS: Yeah, Stillnman Lake is a
pool. | assune, by the fact that you're asking the
question, that you' ve been there. And the pool is
about a quarter to a third of a mle long, to ny
recollection. 1It's a couple of feet deep, at the nost.

You can definitely put a boat in it and
paddl e around in it; but in nmy opinion, because it's
i sol ated by very shall ow reaches or reaches that have
ot her characteristics of nonnavigability, | didn't feel
like it nmet the reach of significant length that the
courts have asked for in defining segnents.

BY M5. HERNBRCODE:

Q And, Jon, to follow up on that, if you
recall, M. Burtell read a passage out of WIIlians'
Gui de that was describing Segnent 0. Was part of your
concl usi on based on the fact that M. WIllians didn't
beli eve that Segnent 0 was particul arly navi gabl e?

A Wll, M. WIllians doesn't actually make any
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opi ni ons about navigability; but he does describe the
boatability, and he al so nentions what's been call ed
Stillman Lake and the fact that you can paddl e around
in it and actually encourages people to paddle up to
the top of that and say this is the point where boating
begi ns.

Up above that, upstreamof Still man Lake, |
think his descriptions of it are pretty accurate. He
says it's very steep, it's very rocky, it's not very
wet. And | would concur. It would be very difficult
to get a boat down there wi thout being significantly
brui sed, or your person being significantly bruised.
Your boat m ght survive, and you m ght not.

Q All right. Let's go back to Wn here.

Do you renenber Wn tal ki ng about using
Googl e Maps to | ook for obstructions on the river?

A Yeah, | believe Wn said sonething |like that,
that's a good way to view the river, and Wn and | have
tal ked about that, and I think it's a good way to vi ew
the river if you can't be there in person.

It's certainly not anywhere cl ose to the
per spective you get fromstanding with your toe in the
water, | guess the phrase is we used earlier this week,
or sitting in a boat. |It's just not as good. There's
an entirely different perspective on the water than
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when viewed fromthe sky.
Q Wn was al so asked about channel shifts

during floods and whether those are typical. Wat do

you t hi nk?
A | think possible would be a better word,
rather than typical. | showed in ny presentation a

seri es of photographs, historic aerial photographs,

t hat bracket a number of large floods in Segnent 5 down
near the Fort MDowel |l |ndian Conmunity, where the
river is basically in the same place. It's readily
identifiable.

I showed USGS maps for all of the segnments,
the ol dest USGS maps that | could find, and in every
case the river position is nearly identical in those
older maps to its current position. There had been, of
course, sone changes l|ocally, but those kinds of
changes tend to be relatively mnor, and certainly the
character of the river hasn't changed fromthe ol dest
naps.

Q If there were going to be channel shifts,
t hough, they woul d occur during floods, not at other
times?

A That woul d be typically when they woul d
occur, at their greatest rate.

Q Wn tal ked about why he felt nean depths were
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| ess helpful in determining navigability. Wat are

your thoughts on that?

A Joy, can | go back just one second?

Q Yes.

A | said the river hasn't changed in character,
and I would like to clarify. It certainly has changed

in character due to the flow depletion in Segnent 2.
It's a much snaller wet part of the river than it was
prior to -- in its ordinary and natural condition.

And now we can go to the nmean depths. So you
asked ne a question, | believe, is whether the nean
depths were a good or a bad way to | ook at depth.

I think if nmean depth is all you have, nean
depth is a good way to | ook at the depths of the river.
Whien you're boating, you don't boat the average depth
of the channel. You put your boat in the deepest part
of the channel. That's just plain conmmon sense.

So | think maxi mum depths is the way to | ook
at -- the appropriate way to | ook at determ ning the
boatability of a river segnent.

Q And when you say naxi num depth, you're not
t al ki ng about judgi ng depth based on the pools; you're

t al ki ng about the deepest part of the shall ow pl aces,

correct?
A Right. In any given cross-section of the
COASH & COASH, | NC. 602- 258- 1440
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river, | would be tal ki ng about the maxi nrum dept h at
that cross-section. Cearly there are pools on the
Verde River that are probably 20 feet deep. They're
deeper than | can dive w thout ny scuba equi pnent. And
" m not tal ki ng about those depths as being
representative.

I amtal king about when you're | ooking at a
particul ar cross-section, what's the deepest point
there. That's where you put your boat. That's what
determ nes boatability.

Q And does nean depth underestimate natura
channel s, depth in natural channel s?

A It can. If the channel is a perfect
rectangl e, then the nean depth and t he maxi num depth
are the sane. There are very few perfect rectangles in
nature, and so in nost cases there's an offset, and in
al nost every case --

Sorry. My wife would like us to know t hat
her flight reservations have been made. And |'ve just
turned on ny nute. Sorry.

So in nost cases the nean depth is | ower than
t he maxi mum depth; in some cases, significantly. And |
had a slide in ny presentation that gave a
cross-secti on exanple of that case.

Q You used average depths in the Land
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Departnent report?

A Yes.

Q And if you had to do it again, what would you
use?

A If | had to do it again, with the budget I

had at the tine, which was pretty chall engi ng, |

probably would end up with the sane -- using the sane
t hi ng.

If I had nore tine and budget when we did our
first round of studies, | would have taken a probe and

nmeasur ed depths every hundred feet down the entire
river and reported that.

Q We're still using the depth cal cul ati ons and
the rating curves you devel oped for the 1993 study, is
t hat --

A Yes, yes. So we had that data. | didn't
feel like it was fair to abandon that data. But we've
certainly supplenented it with the detailed fiel dwork
and estimates that we've been able to nake, as well as
information that other folks have cone to.

For instance, Dr. Miussetter did sonme nodeling
of a couple of reaches, and able to | ook at that, and
t hat depi cts sonme maxi mnum dept hs and that shows how t he
means are different. So we've been able to suppl enent
that and | think give a better depiction of what the
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real depths of the river on the Verde are.

Q Ckay. | would like to tal k about a coupl e of
things that the historians testified to. In your
opi ni on, when you're | ooking at historical information,
is it nore inportant to pay attention to soneone's
characteri zation of the river, i.e., is it navigable or
not, or their observations about the river, it's 3 to
5 feet deep and flowing slowy or sonething |like that?

A VWll, | guess |'ve been doing these studies a
long time, and in listening and readi ng and heari ng
about different observati ons of soneone m ght have said
there are navi gabl e streans, there are navigable
streams, it's very difficult to get inside their head
and under stand what they neant by navi gable, what their
definition was. And certainly we've spent many hours
tal ki ng about definitions of navigability and standards
t her eof .

So | wuld say it's nore inportant to | ook
at, froman expert's perspective and a scientist's
perspective, to | ook at what actual physical
measurements they were neking, estinmates they were
maki ng. So if sonmebody said they thought it was 2 foot
deep, | think that's nore relevant than if they were
saying it was navi gabl e or nonnavi gabl e.

Q Both of the historians tal ked about
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boosterism What's your understandi ng of what
boost eri sm nmeans?

A Yeah, so boosterismis sonething that we're
well aware of if you're studying historical docunents.
And when we were doing the original studies, we had
hi storians on our teamthat were certified and
qualified historians, and we had these kinds of
conversations. It cane up in the context of the Santa
Cruz River study, in which there were sone clearly
boosterish articles that tal ked about the ever-flow ng
Santa Cruz River and | akes on the Santa Cruz and
sailing on the Santa Cruz that were nore than just
fanciful. They were probably closer to | and fraud.

And so we were well aware of that. So
boosterismis kind of trying to pronote your community,
say a little nore than is really there and descri bi ng
in a way that nmakes it sound bigger, nore enticing than
it is, as a way to get people to cone and nove here and
make i nvestnents in your community.

Q And | think you found us an exanpl e of what

you think of as boosterism and it's Page 15 of the

slides that were provided or it will be up here on the
screen.
A Slides? Sorry.
Q It's in there too
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A So this is fromthe Arizona Republican back
in July of | believe it's 1891.
And | think you're all struggling to read
that, so let's hopefully skip down.

CHAI RMAN NOBLE: Coul d you pl ease
proceed?

THE W TNESS: Yes.

So it's an article that describes the
prosperity of Tenpe and tal ks about what a beauti ful,
wonderful place it is and the streets |ined with wagons
full of the gol den produce or the amber crops,
et cetera, et cetera, et cetera. And you can all, at
your leisure, take a look at this article.

| believe | actually have -- for sone
reason ny screen --

CHAI RVAN NOBLE: Joy, is this sonething
that wasn't previously presented?

M5. HERNBRODE: It was not previously
presented. It is nowin evidence as X083, and we are
| ooki ng at Page 15, and there's a bl owup on Page 15 and
the entire article on Page 16.

CHAI RVAN NOBLE: Thank you very mnuch.

THE WTNESS: And | understand fromthe
chair you would |i ke us to nove on

CHAI RVAN NOBLE: Very qui ckly.
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THE W TNESS: Thank you.
BY MS. HERNBRCDE:
Q All right. Do you see anything about the Day

brot hers' account that nakes you feel it's a boosterism

article?
A | do not.
Q It's published in the Yuna paper?
A It's published in the Yuma paper. There is

sone | anguage and use of adjectives that you woul dn't
typically find in today's paper, but it's clearly a
factual -type article, an account of sonething that they
bel i eve happened.

Q Is it difficult to evaluate historical
information if the informati on an expert relies on
isn't in the record?

A Yes.

Q Ckay, look let's nove on to Dr. Miussetter's
slides, which are Exhibit X060 is the original, and
t hen you have sonme changes you made, sone illustrations
you di d.

There was a huge discussion with both Wn and
Bob regardi ng the bankfull concept and whet her the

| oner Verde was likely to be sinuous or braided?

A Yes.
Q So | ooking at X083, Page 1, which are your
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nodi fications to Bob's Slide No. 4, can you explain the

di fferences in opinion here?

A You're tal king about this slide right here?

Q Yeah.

A All right. So this was in Dr. Missetter's
presentation. It's certainly a slide we've seen before
and we've seen in the literature. |It's commonly used.

There's a couple of things | would |ike to point out
besi des the typo that says "G la R ver" instead of
Verde River.

Is that this really isn't a slide about
navigability. This is a slide about channel pattern,
and it does have three categories; Straight,
Meanderi ng, and Brai ded. Wen asked about where the
Verde sits, | believe the answer that | recall was in
the 3, possibly 4 category, which, when you highlight
the limts of the little -- what do you call that sign
there that's on there? |If you highlight this area that

Ssits in that --

Q Bl ue.
A -- meandering area, the channel sits up here,
which is what |'ve been saying. |It's nore neanderi ng

than it is braided.
Braided is down here, and | showed you
pictures, and I'll say again and I'll say as nmany tines
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as |'m asked, the Verde Ri ver does not |ook |ike this.
It looks like this, and it's in the neandering
cat egory.
CHAI RVAN NOBLE: M. Fuller, is that
what you previously testified to?
THE WTNESS: Yes, it is.
CHAI RVAN NOBLE: Wiy are we revisiting
this?
THE W TNESS: Because it's rebutting
testinony fromDr. Missetter.
CHAI RMAN NOBLE: Did you previously
testify about 1t?
THE W TNESS: Yes.
CHAI RVAN NOBLE: Thank you. The
Conmmi ssion heard it the first tine.
MS. HERNBRCDE: Sorry, M. Chairnman.
BY Ms. HERNBRODE:
Q Ckay, let's nove on to Bob's Slide 61, which
is Page 2 in X083.
There was a | ot of discussion about where the
Verde falls on this. Can you explain the differences
in opinion and where you think the Verde falls on this?
A Yes. Let's say where the Verde lies here, so
we don't get confused about Verde Falls. And the
reason we're including this is because the
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Conm ssioners had a nunber of questions on this
particular category, and | think this clears up a | ot
of the questions and di scussion.

There was di scussi on about Wn sayi ng
bankful | di scharges were in this range, but typically
geonor phol ogi sts will tell you that bankfull discharges
are sonmewhere between a 1.5-year event up to
potentially a 10-year event.

So if we take that at face value, |'ve added
sonme information. Bob's slide was this information. |
added this blue box and this blue arrow. The two-year
di scharge at d arkdal e i s about 6,600 cfs, and at
Tangle Creek it's about 61,000 cfs. That's in this
range represented by the arrow. And if you're | ooking
at those kind of bankfull discharges, the two to
ten-year, it clearly does plot in the braided category.
So we woul d expect, between a two and a ten-year
di scharge, the river to be braided.

That is not, however, wthin the range of the
ordinary and natural flows by any expert's opinion on
the Verde River. The ordinary flows are in this range
right down in here, and those flows at that flow rate
predict strongly in the neandering category, which is
conpletely consistent with the testinony | originally
gave; that the river has a conpound channel wth a
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meanderi ng, generally sinuous single channel, and at

flood stages it has a braided channel.

Q Ckay. Can you tell how deep a river is from
the air?

A Not very well.

Q So does it hold true that you can't tel

depth fromany of the aerial photos?

A Pl aces where you can see depth is where if
you see a rock sticking out, you know the rock is
sticking out and it's not deep there at all.

On the Verde River, because of the character
of the water, you don't really see nore than 6 inches
into the -- anything that's 6 i nches down or bel ow
you're really not going to pick up fromthe air.

Q Let's talk a little bit about Site 1, the
Tangle Creek site. This would be Page 5 in the X083.

Ckay, so there was sone di scussi on about

whet her or not the effects of the dam had any inpact on

this site. |It's above, is it Horseshoe Dam is that
correct?
A Hor seshoe Damis the upstream Horseshoe

Reservoir is the upstreamreservoir, yes.

Q And this is in Segnent --

A This is in Segnent 4.

Q You had sonme concerns about the nodel ed
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dept hs here?
A Do you want to tal k about the inpacts of the

reservoir, or do you want to tal k about this nmap here?

Q Well, since | asked you about the reservoir,
let's go there first, and then we'll circle back.
Sorry.

A There was a di scussion --

Q We're at Page 11 now.

A Page 11. This is Dr. Mussetter's Slide 73,

about whet her there was any influence of the reservoir
on the channel at the Tangl e Creek gage.

And I would just Ilike to clarify wth Bob, in
hi s di scussi on about effective di scharge and when
sedi ment' s novi ng and whatnot, and that the reservoir,
you can only have -- the reservoir can only have an
effect on the Tangle Creek site when it was up that
hi gh.

And I would just like to point out that the
top of the spillway gates, as shown right here for the
dam the reservoir for Horseshoe, is at 2026, which
falls in the mddle of Site No. 1. Well, alittle bit
above Site No. 1, the cross-sections. And the maxi num
wat er surface is well above that. Spillway crest is
quite a bit | ower.

So it's entirely possible that when that
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reservoir is full, sedinent will start to forma snal
delta, which you see this illustrating this process.
Wien the reservoir is full, you dunp sedinent at the

upstream end, and that clearly | ooks what's happeni ng.
| think Bob made a nice presentation that showed that
that had occurred episodically, and it was coi nci dent

wth the tinme when there had been | arge

reservoir-filling floods, and so it's very liKkely.
Q So --
A So having said that, | believe that there has

been an inpact. Joy, you want to interrupt ne.

Q I just want to say what you're tal king about
is Page 12 of X083.

A Thank you.

So ny reading of the record is that it's
entirely possible that there has been an inpact from
the reservoir at that site.

Having said that, | would agree wth Bob that
t he channel downstream of that inpact point, which
occurs basically at the gage itself that Wn was
t al ki ng about, the channel downstream of there bears
characteristics that are very simlar to the rest of
the river, and | don't know that the norphol ogy of the
channel has been i npacted that nuch downstream of this
poi nt right by the gage.
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Q And you' ve boated this area?
A | have boated it.
Q Wuld it have been nore boat abl e absent any

i npacts by the danf

A There's sonething odd that's gone on right at
the gage there that's created a little pool wth a
t hree-side overflows that go into a narrow channel, and
that's a little trickier to boat than |I think nost of
the rest of the river is. And | think that's probably
due to these very rare, but episodic, and sonewhat
significant at the gage here.

And | really don't want to talk nore about it
than that, so...

Q Ckay. And you did take a video of boating
through this area. |In the interest of tine, we'll be
submtting that, rather than playing it today.

CHAI RVAN NOCBLE: Thank you.
BY M5. HERNBRCDE:

Q And you al so boated back upstream t hrough
this site?

A | did, so...

And | did that for the reason of it's really
interesting to | ook at conputer nodel results. They
informon lots of things. W do a |ot of conputer
nodel i ng ourselves, in our firm nyself. 1|'ve done
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tons and tons of nodeling.

But it's a very different perspective what
you get out of a conmputer than what you see in the real
worl d when you are sitting in the seat of a boat. So |
t hought I would go out to Dr. Mussetter's Site 1, since
it's somewhat easy to get to, and paddle on through it.
And | have a GoPro video that shows nyself paddling
through it in one of ny solo canoes, and it's an easy
paddl e.

Went on through. | got down to the bottom
and | brought the particular canoe that | brought
because it's easy to carry, easier to carry, and | had

about a mle wal k back upstream \Wien | got to the

bottom | realized |I could paddl e back upstream The
current's not that swwft. And so | did. | paddled
back upstream | got to the riffles, and I will tel

you right now in advance that | tried to paddl e through

the riffles, and if | had had a poling boat, | probably
could do it, or maybe bi gger shoulders; but |I did not,
so | stopped, | dragged ny boat to the edge of the

riffle, and kept on paddling up through the areas of
| ess current.

And one of the reasons | bring that up is
because we al so had a di scussi on about what the typical
velocity of the Verde R ver is, in discussing sone of
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the GLO data and M. Burtell's checks that he had done
on sone GO estimates of flow depth and wdth, which is
a perfectly reasonable thing to do. It's sonething |
woul d do nysel f.

But one thing you need to know is the
velocity is not constant across the river, and that's
what you di scover when you're a boater. There is a
portion of the channel that has current and portions of
t he channel that sonetimes have very little current and
sonetines there are eddies where the current's actually
going in the upstreamdirection. And so a nmuch smaller

segnent of the wdth of a channel has velocity than the

entire wdth of the channel. And you see that in this
vi deo.
Q All right. Let's go back to the Slide 5 or

Page 5. You had sone concerns about the nodel ed depths
her e?

A There's a couple of things | would like to
poi nt out about these profiles that Bob did. And,
again, we do nodeling, and this is typically the kind

of thing that you see.

So there's a couple -- if you |look at the
di agram here, | want you to viewthis in its proper
context. So, one, this is the nodeling reach. This is

the reach that | paddl ed through. And what's shown on

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

VERDE RI VER VOLUME 16 04/ 03/ 2015 3488

this diagramis the channel bed el evati ons for
cross-sections that were surveyed and then | believe
i nterpolated fromsone kind of aerial nmapping. And
this blue and the reddish Iine are the conputed
wat er-surface profiles, and there's a really good
mat ch. These dots are actually the measured
wat er-surface elevations fromthe field, and there's
pretty good correl ati on between those, until you get up
into this upper riffle reach right up in here near the
top of his Site No. 1, and you can see in sone pl aces
these are off by nearly a foot in sone places.

So when we're tal king about nmaki ng esti nmat es
of depth and we're saying, well, it's 1.7 or 1.3,
know ng that we m ssed the prediction by alnost a foot,
you need to view those estimates in that context.

The other thing is that Bob picked out three
of the shallower points, and | understand why he did
that, and as Ri ch pointed out the | ast couple of days,
their theory is that these limting points are what
di ctate whether streans are boatable or not.

But | woul d advance to you and ask for your
consideration that that's not a very reasonabl e
depi ction of the average depth of this reach, and this
reach was chosen for its characteristics of having
multiple riffles.
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So we have maxi num depths at Section 2 of
2.4, 2.6. At Section 4 and at Section 5 it's 3.3. |If
| take all of the maximuns for all of the sections that
wer e nodel ed, the average for the reach is 3.9 feet,
and this is at 296 cfs.

If Bob had submtted his RAS nodel, | could
have rerun it for the nedian flow rate, but this is a
decent flowrate to use. And, actually, the day | was
out there canoeing it happened to be at 294, so the
video is a very good perspective on what this feels
li ke on the river.

So then the next thing to think about in the
i nformati on that was presented was what was actually
presented to us was this rating curve, and that uses
t he average depths, not the maxi mum dept hs.

Q And, Jon, you've noved on to Page 67
A This is Bob's Slide No. 35 and ny page No. 6

for whatever this exhibit nunber is.

So |'ve put the average depths down here, but
then al so the maxi mrum depths. So at Cross-section 2,
t he average depth at 296 cfs is 2.05 and nmaxi numis
2.4; and, again, you see these differences of a half
foot or sonetines double the difference.

So this is why the nmaxi num depth, to ne, is a
much better read on the depth than the average dept h,
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because in putting a snmall boat on the river, you're
very close to the maxi numdepth if you at all have any
kind of talent as a boater.

Q There's a questi on.

COW SSI ONER ALLEN: In regard to
Page 5, the depths that you're recording on here, these
are the depths of the river in the thalweg, is that
what this represents?

THE W TNESS: Yes, because the blue |ine
is the water surface, and the dark line here at the
bottomis the thalweg or the m ni num el evati on of the
bed.

COW SSI ONER ALLEN: Ckay. Thank you.
BY M5. HERNBRCODE:

Q Did you have another -- do you want to go to
Slide 77
A You see the sane pattern in the other Sites 2

and 3, but | don't think there's any need to beat that

hor se.
Q Ckay.
A We can | ook, however, if you would |ike, at

t he average depth at the corrected or the ordinary and
natural median flow rate, which | believe is 440 cfs,
and it basically al so noves those depths up above at

t hose three cross-sections.
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Q And this would be Page 7?
A. Page 7.
So | | ooked at that just for the sake of
maki ng a conpari son what the -- rather than the 296

t hat Bob was nodeling for whatever science he was doi ng
for that study to the discharge that we've been

considering lately for navigability.

Q Ckay.
A But, again, those are averages, not maxi nunf?
Q And there were sone questions about the

aerials that were shown in Bob's PowerPoint, which is

X060, Pages 39 to 41.

A And this is sonething on the disc you gave
nme?

Q No.

A This is one of mne here?

Q Well, no, this would be out of Bob's
Power Point. Do you not have it?

A | do.

Q Ckay.

A What Page?

Q 39.

COW SSI ONER HORTON: M. Chairman, |
wanted to ask a questi on.
CHAI RVMAN NOBLE: Pl ease do. Let
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M. Fuller find where he wants to go first, and then
you can ask a question.

Are you ready, Jon?

THE W TNESS: Sure. |'mready.

COW SSI ONER HORTON: It nust have
passed nme by. Wat is thalweg? Wg just neans trail
or way in Gernman.

THE WTNESS: Ah, yes. So in Gernman
it's thalweg, actually. | renenber a really nasty
argunent between two experts.

COW SSI ONER HORTON: Das vichte.

THE WTNESS: It's the deepest part of
the channel. So if you take the water down to its | ast
drop, that's where you'll find it.

COVMM SSI ONER HORTON:  Ckay.

BY Ms. HERNBRODE:

Q But is the deepest part of a side-to-side
slice of the channel, not a length slice?

A The thalweg is a line that connects the
deepest parts of all the channels. | guess that would
be a better way of saying it, all the cross-sections.

Q Ckay. Al right. There were sone questions

about these aeri al s.

A Yes. | believe Comm ssioner Allen was asking
about these dates, so | | ooked themup. |If you're
COASH & COASH, | NC. 602- 258- 1440
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interested in the Fairchild Series, you can actually go
to the University of California-Santa Barbara Library
Col l ection has these online now. These are February
1934, and | believe the average discharge for that
month was 269 cfs. And this is Photo Series C- 2920.
There was a flood in 1932, which was two
years prior, of 53,000. So we're seeing sone nmar ks of
a fairly large flood a couple of years prior. This is
fairly close to baseflow in this photo. So | just
t hought | woul d answer those questions for you.
COW SSI ONER ALLEN:  Thank you.
BY M5. HERNBRCODE:
Q And you have boated through Dr. Mussetter's

Sites 2 and 3 as wel | ?

A Yes.
Q Any probl ens there?
A It's alittle strainery downstream of the

dans because of the inpact of floods that others have
tal ked about and correctly depicted.

Q And do you think that it would be nore
boat abl e absent the dans, or |ess?

A Yes. | think it would clean out a I ot of the
strainers and create a nore natural channel that you
see simlar upstreamof the dans in Segnent 4. Well, |
bel i eve, Segnent 4 would be cohesive in terns of its

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

VERDE RI VER VOLUME 16 04/ 03/ 2015 3494

characteristics, as | have characterized it, and that
woul d go down to Needl e Rock, which is basically where
the river cones out of the canyon and enters the valley
upstream of the Rio Verde and -- what's now R o Verde
and Fort McDowell. And that's why | chose to change
the segnents there. Since we're |ooking at the
ordinary and natural condition, it didn't nake sense to
make the break at a nannade feature.

Q Are there any other -- | know we had a bunch
of other questions or a bunch of other discussion
slated for Dr. Mussetter's presentation. Do you have
anything else that you think we really need to talk
about considering the concerns of tine?

A I would just say in general that view from
the air, again, is not the sane as the view on the
ground. It's nice to have a helicopter tour. M first
view of the Verde was in the SRP's helicopter in
graduate school. 1It's a nice way to kind of get the
general context, but it's not the sane as being there.

Q Woul d you have a concern if you were asked to
opi ne about navigability w thout having a specific type
of boat in m nd?

A I don't know how you can make a determ nation
of boatability or navigability wthout a specific boat
in mnd. And, in fact, when we wote the original
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reports back in the early '90s, that was one of the
questions we put in the sumary, and you can go back
and | ook at those original reports, was what kind of
boat type are you interested in tal king about? Because
t he questi on of whether it's boatable or not changes
whet her you're tal ki ng about steanboats or keel boats
or Queen Marys or canoes or kayaks or what. It's a

di fferent questi on.

Q And in all of the other navigability
litigation that you've been involved in, there's been a
specific type of boat?

A Yes. Sone States refer to it as the
criterion craft, and so they have argunents about what
that criterion craft would be, but they use it, and
they calculate its characteristics and determ ne
whether it could or couldn't be in areas, particularly
for answering the susceptibility question.

Q And you nentioned the change in the segnents,
and | think nost of the other -- oh, I'msorry.

COW SSI ONER ALLEN:  Yeah, before we go
any further, what is the criterion craft that would be
used here on the Verde?

THE WTNESS: | would say, based on the
hi storical record, that it would be small, |ow draft
boats, and that would include canoes and fl at boats.
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That's what we see were successfully used in the
historic period. | don't think you could nake a
nonsm r ki ng argunent that steanboats could be used in
Segnment 3.

CHAI RVAN NOBLE: Gh, Jon, cone on.

THE WTNESS: The gentleman fromthe
Apache Tribe seenmed to think they could be used in
Segnent 2, but we don't have any historical exanples of
t hat .

And | feel very confortable saying that
canoes of a whole wi de variety of canoes, as well as a
w de variety of flatboats of the type that Brad D nopck
t al ked about, could be used on the entire Verde, wth
t he exception of Segnent O.
BY Ms. HERNBRODE:

Q And you woul d characterize the Edith as a
flat boat because she has a flat bottonf
A Yes. Yeah, so flat boat has a w de

character. And Comm ssioner Noble has told ne not to
repeat ny testinony, but if you | ook at the boating
character in the presentation | gave, | tal ked all
about that.

CHAl RVAN NOBLE: Jon, you're
specifically invited to that little small group
di scussion follow ng today's testinony.
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THE WTNESS: |Is that a good thing or
bad thing? | was thinking about goi ng hone.

CHAI RMAN NOBLE: For you it's a good
t hi ng.
BY Ms. HERNBRODE:

Q Ckay. So | think you answered this, but I
not confident. So why did you change your
segnentati on? W changed both at the top and the
bottom is that true?

A | already answered the bottom so |I'm not
goi ng back to that.

Q Thank you.

A The top, | decided to break Segnent 1 into a

Segnent 0, and then | further segnented it to the 0-A
and 0-B. And | thought | ong and hard about this.
Navi gability is not an easy decision to nmake in sone
cases, and in the upper part of the Verde | thought

| ong and hard. The boating guides tal k about being
able to start to boat at the top of the | ake that
Conm ssioner Allen asked ne about. So | think above
that it was an easy decision, so | called that

Segment O- A

O-B was a little tougher decision. | had
read Wllianms and, as | testified, | went out and
boated it for the first tine in, | believe it was,
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Cct ober down to Forest Road 638. And | found it to be
much easier to paddle through there than what WIli ans
descri bes and what | had heard from ot her boaters.

| expected to have to drag ny boat for a
quarter mle at a tine. And, basically, | dragged ny
boat for a couple hundred yards fromthe confl uence of
Ganite Creek and said, "Ch, | can paddle that,"” junped
in and paddl ed, and | paddled the rest of the way down
to Forest Road 638, so..

And yet there were characteristics in that
reach that | felt were not conducive to navigability,
and so | could not, in good conscience, advance that.
And so | talked to the State, and we changed the
segnentation and went forward fromthere.

Q In the difference between the old boundaries
bet ween Segments 4 and 5 and the new one, does that
nove any maj or rapids or other obstructions into a
different segment?

A Wll, | don't know that there are any
significant obstructions in Segnent 4 at all, and there
are no significant rapids that we know of downstream of
Bob's Site No. 1, so that would include the reservoir
reach.

Q Rich thinks ferry crossings should be
di sregarded. You didn't count ferry accounts as
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boati ng accounts, right?

A Well, | listed themin ny accounts of
boati ng, but when | summed up ny this is the nunber of
times people went down the river, | did not use the
ferries.

But | think that it's inmportant to think
about ferries because it tells you sone things. It
tells you that the river was deep enough that sonebody
decided that it would be better to be in a boat than
trying to wade it or to wait it, to wait it out; but
t hey needed sonme kind of a vessel to get across.

And in the case of sone ferries in sone
pl aces, those are significantly sized boats that
carried thousands of pounds. On the Verde it's not the
case. They were small boats. They were carrying mai
couriers and snmall amounts of supplies in the case of
t he Canp Verde/ Fort Verde ferry.

But it does tell you that there's a condition
there that makes it nore pleasant to be in a boat than
it isto be trying to wade it. And | think that's
significant, particularly for the susceptibility
ar gument .

Q Do you see any reason to disregard a boating
account if the people who were in the boat were
hunti ng?
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A No.

Q Coul d they have been hunting for a conmercia
pur pose?

A They coul d have been. Coul d have been

putting food on their table, if you use R ch's words.
Q And does a couple of guys wth a couple
hundred pounds of canping gear or hunting gear, is that
any different than a couple of guys wth a couple of
hundred pounds of commercial goods?
A The material is different, but the weight,
wei ght is weight, whether that's a fat guy or whet her

it's a big sack of sonething el se.

Q And the way it would float down the river is
t he sane?

A Yes, if the weight is the sane.

Q Do you understand M. Dinock's testinony to

i ndi cate the Verde wasn't navi gabl e?
A No. Quite the contrary.
Q Do you understand himto say that no one
built boats for the Verde?
CHAI RVAN NOBLE: Excuse ne, Joy.
MS. HERNBRODE: Ckay.
CHAI RVAN NOBLE: Better get off that one
pretty fast.
MS. HERNBRODE: All right. That was ny
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| ast question for that one, but we'll skip it.
BY M5. HERNBRODE:
Q Do peopl e al ways use the best boat for the

pur pose historically?

A No.

Q Even t oday?

A Even t oday.

Q Did you see sone odd boats on the river

during the race | ast weekend?

A | did the -- but | keep forgetting the nane
of this race. But, yes, | went up and did it on
Saturday. And as | was paddling along, in the m sery
of trying to catch up to this guy with a kayak paddl e,
in a canoe, | went past two people in an alum num Jon
boat, a flat-bottomed boat, |oaded to the gills and
over the gunnels, probably 2 feet over the gunnels with
gear, wonman sitting on top of the gear, and on top of
that was a little dog carrier cage with a dog in it.
And this is at 123 cfs.

And as | paddled by, | said, "How far are you

goi ng?"
And they said, "All the way."
And | said, "All the way to the Salt?"
And he said, "All the way to the Salt."
Don't know if he's nade it yet. | doubt it,
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so far.

Later that day | went down to the Canp Verde
gage, which is downstream of Beasl ey bel ow The Fall s,
and | was | ooking for sone depths in the pools there
and at the control section. And as | was standing in
the water, a rubber raft cane through. They had ei ght
peopl e operating as a paddle raft, and they went
through just fine. They were having a pleasant tine.
They were going down to Gap Creek, which is a little
eight-mle run through the whitewater reach. And,
again, this is at 123 cfs.

And | bring that up because if you read the
boati ng guides and you rely solely on the boating
guides, they tell you things like you can't raft it
bel ow 700 cfs or they have different rates for
di fferent boating guides, and this was 123 cfs and
t hese people were having a great tine.

So there's the perspective on the river of
the boater, and there's the perspective of what the
books tell you. And | told you this story of ny
research work in graduate school when the Forest
Service said you can't boat that river, and every day
we were on it and boats went by us.

Q And just for clarity, the race you were in
| ast weekend was on the Verde?
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A Yes
Q Ckay
A Went fromthe 260 bridge or the White Bridge

down to Beasley Flat, about 10 mles, took ne an hour
to --

CHAI RVAN NOBLE: Joy, would that be
consi dered new testinony?

MS. HERNBRODE: Possi bly.

THE WTNESS: 1've done it before.

CHAI RVAN NOBLE: Jon, we don't want the
record to reflect that, that you' ve brought in new
testinony after your direct.

BY M5. HERNBRCDE:

Q Were you concerned about the | ack of | og
floats on the Verde to denonstrate navigability?

A No. | think if you' ve been to the Verde, you
ki nd of understand why there's not log floats. Until
peopl e start building houses out of saguaros, which is
what the vegetation lining the canyon walls of nobst of
the Verde River, and there's sone Juni per and pinion up
high, but it's not really a | og-heavy, rich watershed.

Al so, the fact that as soon as humans were
there, they had irrigation dans across the river. So
you really shouldn't have to spend nuch tine wonderi ng
why people weren't trying to float logs. It would take
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out irrigation dans, and there weren't just that nany
| ogs to be fl oat ed.
Q There was sone di scussion about the Bl ack
Ri ver and why the State didn't advocate for its
navigability, despite the fact it's used for nodern
recreational boating.
Can you talk a little bit about why we did
not advocate for navigability on the Bl ack?
A The shortest answer is --
CHAI RVAN NOBLE: | thought we tal ked
about that before.
MS. HERNBRCDE: W did not. W did not.
CHAI RVAN NOCBLE: You did not?
M5. HERNBRODE: | did not.
CHAI RMAN NOBLE: Gkay. Go ahead, Jon.
THE W TNESS: The shortest answer is
that the exi stence of recreational boating was not the
sole criteria that we used in determ ning whether to
make a case of navigability or not. That's sinply not
t he case.
BY Ms. HERNBRODE:
Q The Bl ack River has a very short boating

season, dependi ng on snowrel t?

A That woul d be the other reason, is that it
has a very, | would say, undependabl e season of
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boating; and when it is boatable, it's a very difficult
river to boat. There's lots of Cass Ill's and |V
rapids. It's very tortuous, lots of rocks, and it's a
very small river.

Q No history of historic boating?

A We had no history of historic boating. It
was one of the ones that we went through in the small
and m nor wat ercourse screening process, and it did not
reach to the Level 4, as | recall.

Q Let's tal k a noment about G.O surveys.

Are GLO surveys a reliable source of depth
i nformati on?
A The question was are they a reliable source

of infornmation?

Q Yes.

A Ch, absolutely, yes.

Q About dept h?

A They're as reliable as probably any ot her

hi storical docunent that describes the depth of the
rivers. Those are fol ks that were out there and had
sone training in what they were doing; | would assune
sonme part of their survey crew did. And, yeah, they
were on the river. They were in the field. They nade
observations. As R ch pointed out, what exactly they
meant by depth, you know, we can discuss and talk
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about; but it is an observation. |It's certainly a data
poi nt to be consi dered.

Q If there had been | ots of beaver dans on the
Verde, hypothetically, would that raise depths and
decrease velocities?

A Yes.

Q Are the GO surveys consistent wth other
hi stori cal observations we have of the Verde?

A Yes, they are.

COW SSI ONER ALLEN: Joy, questi on.

M5. HERNBRODE:  Yes.

COW SSI ONER ALLEN:  In regard to the
depth records that we see in GO surveys, those, nost
probabl y, although one woul d have a hard tine proving
it, are a representation of the maxi mum depth of the
channel ?

THE WTNESS: W had | ots of discussion
on this point, and I'"m not sure how nuch additional
light | can give. Like |l say, | don't think you can
prove it one way or the other.

| will give you ny opinion, based on
havi ng | ooked at a ot of GO data over the years. |If
| had been out there doing that kind of work, wal ki ng
along the river, carrying a rod and chain, and sonebody
said to ne, "How deep's the Verde River," | would be
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t hi nki ng about, well, | crossed it here, | crossed it
there. Yeah, it's been about 2 feet, | would say. Was
it always 2 feet? O course, not. Was it any ever
deeper than 2 feet? Probably. Was it shall ower than
2 feet? Could have been.

So | took it as a general
characterization of the river in that area during the
period of their observation.

COW SSI ONER ALLEN:  Thanks.

BY Ms. HERNBRODE:
Q Does the video of you crossing a beaver
dam - -

M5. HERNBRODE: This is the only
question | have for this video, M. Chairmn.

BY Ms. HERNBRODE:

Q O you crossing a beaver damin your canoe,
was that an adventure?

A No.

I need to say one nore thing about that. The
only difficult part about crossing that beaver dam was
the fact that there was a riffle i medi ately
downstream and getting into your boat in ariffle is
just a little bit delicate.

Q Can you pull up the Geol obo bl og that
M. Burtell tal ked about yesterday and that has | ust
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been entered into the record as X084?

A The GLO what ?
Q The CGeol obo blog. It's that "Wen the Verde
Runs Gol d."

And | believe the two photos of beaver dans
are down at the bottom

CHAI RVAN NOBLE: Joy, while we're
waiting for that, | thought that originally we had seen
at | east one video on direct of M. Fuller crossing a
beaver dam Did | m srenenber that?

MS. HERNBRCDE: | know that it's in the
evidence. | don't renenber showng it, but | would
defer to your nmenory at this point.

CHAI RVAN NOBLE: However, regardl ess of
whether it's in evidence or not, | don't believe the
Conmmi ssion has any doubt that M. Fuller can cross a
beaver damin a fully | oaded, perhaps even overl oaded,
boat .

THE W TNESS: If I'minit, it's
general ly overl oaded.

BY Ms. HERNBRODE:
Q | just want to hit these two phot os.
Do you have any problem crossing that beaver
damin a | oaded canoe?
A No, ma'am
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Q And t he one above 1t?

A No, nm'am easy peasy.

Q And are those likely in Segnment 07

A | don't exactly know where they are, but

| ooking at the terrain, that's where they |l ook like to
ne.
And, in fact, when | paddl ed Segnent 0O, there
wer e beaver dans there.
Q Ckay.

M5. HERNBRCDE: M. Chairman, |'mafraid
| need a clarification. You have just indicated that
you are not interested in hearing any evidence that was
not in the record prior to -- or references to things
t hat have happened since his |ast testinony?

CHAI RMAN NOBLE: |If you are going to
have M. Fuller introduce new evidence or bring in new
experi ences that have occurred since he originally
testified in this case, in the Verde, we're going to
have sonme -- not a lack of interest. W're going to
have difficulty wth that, sinply because we're not
sure we understand how it fits within proper rebuttal.

MS. HERNBRODE: Ckay.

CHAI RVAN NOBLE: And if it is not
sonething that was already in the record and it was
deened necessary to go out and find it and it hasn't
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al ready been presented to the other parties, then we're
going to have sone problens wth that.
MS. HERNBRODE: Ckay.
CHAI RVAN NOBLE: And, Joy, just to
hel p out here, going back and having M. Fuller repeat
his previous testinony or referring to previous
exhi bits that he has already di scussed and saying "I
meant what | said,” that doesn't help us a whole | ot
ei t her.
MS. HERNBRCDE: | had gotten that one
| oud and clear, M. Chairnman.
CHAI RVAN NOBLE: Ckay.
M5. HERNBRODE: So I'mtrying to --
that's why I'mskipping a little bit here.
BY Ms. HERNBRODE:
Q Do you believe that if there were narshes in

the Canp Verde area, those were on the nmain stem of the

Ver de?
A | believe that they were along the main stem
of the Verde. 1In |ooking at the (GO survey notes, they

don't record any of that kind of information. So ny
suspicion is that there was a cl ear channel of sone ilKk
along the mddle, albeit there may have been a | ot nore
sl ues and what not al ong the side.

Q And you woul d have expected to see narshes
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and braiding on the GO surveys if they had observed
t hose condi ti ons?

A They put themin places on the Gla R ver on
the GO naps.

Q There was a | ot of discussion about the
di fference between how Wn cal cul ated his depths and
how Ri ch cal cul ated his depths. W, in fact, spent
hours on that issue.

Does the Conm ssion really need to figure out

who i s correct?

A No. They shoul d use ny depths.
Q And why is that?
A Well, certainly I'll speak for the depths

that | put in there. The depths that | put in there
are averages, so they are | ower than the maxi mum  And
| will say fromthe perspective of having boated the
entire river, they significantly underesti mate what you
see when you go out there. The river is deeper than
what is shown in those rating curves. | think you get
that consistently fromall of the people who have

actually boated and put their toes in the water.

Q It's boat abl e now?

A I ' m bei ng conci se.

Q It's boat abl e now?

A Yes, it is.

COASH & COASH, | NC. 602- 258- 1440

www. coashandcoash. com Phoeni x, AZ





© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

VERDE RI VER VOLUME 16 04/ 03/ 2015 3512

Q Wiy didn't you do a flow reconstruction?
A I don't believe the Court instructs us and
says you have to do a flow reconstruction. |t says you

need to consider the river in its ordinary and natural
condition and its flowrate. | did do that
consi der ati on.

It's painfully obvious to anybody with
expertise in hydrology that if you take water out of
the river -- and perhaps those who don't even have any
expertise in hydrology and just have a dose of comon
sense. |If you take water out of the river, there's
going to less of it inthe river. So if you can boat
it nowwith the water that's there now, if you put nore
init, you can still boat it.

Q There was a question raised about how you

measured pool and riffle distances. How did you do it?

A Used G S software nyself. | did the
cal culations. | | ooked at aerial photographs. |
| ooked at the WIllians Guide. | | ooked at other

boati ng guides. Marked out the extent of each rapid,
t he begi nning and end, and | was fairly generous in
those marks. Mbost riffle sequences have snall pools or
sonetines larger pools in the riffle sequence.

| incorporated all those di stances as part of
the riffle distance, so | probably have nore rapid
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|l ength than -- 1've been saying riffle; | should say
rapids. -- in those calculations. Added themup and
did the math.

Q And those nmarks of how |l ong the rapids are
are included on the naps that were provided to the
Conmi ssi on?

A Yes, they are. And | should al so say that |
sat down with Don Farnmer after | had did those, and we
ki nd of went through them and said, "Wat do you think,
what do you think, what do you think?"

And he concurred, and he has nmuch nore
experience paddling the river than | do.

Q Can you give ne an estinmate of how long it
woul d take for the river to rise after a rainfall on
t he Verde?

A Ch, you woul d have a response in sone parts
wthin a day or within hours in sone places. |If you're
asking ne how long would it take a hydrograph to nove
fromthe top to the bottom it's going to depend on a
nunber of factors, which R ch went through, but
primarily on the size of the storm

So in a large storm|l would say you're
| ooki ng at about two days to get from Canp Verde down
to the Salt River confluence. For snaller events
you' re probably | ooking at maybe up to four days. 1In
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sone cases the flood woul d di ssipate over the course of

its journey.

Q And you' ve been over Verde Falls severa
times?

A |'ve portaged the Verde Falls. | haven't
paddled it. But |'ve been down there.

Q You' ve been at Verde Falls several tines?

A Yes, been there a nunber of tines.

Q Is it 10 feet tall?

A No. It's 4to 6 feet tall, and at high fl ows
it becomes a hydraulic. It's really not a falls.

Q Do you know what a freshet is?

A A freshet is a fl ood.

Q The Washi ngton study | ooked at average fl ows,

and you were |ucky enough to | eave early yesterday and
m ss nost of this discussion, but I think R ch said
yesterday that nean flows were conparable to the
average flows in Washi ngton because of the differences
bet ween Ari zona and Washi ngt on.
Do you agree?
A I was not here for that part of Rich's

testinony, so I'mnot testifying as to what he actually

sai d.
Q Gant it.
A So |'mgoing to answer the question as what |
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think -- I"'mactually not quite sure what you asked.
But you're asking ne about nean and nmedi an di schar ges
in the state of Washi ngton?

Q ' masking you if you think it woul d be
appropriate to take a study from Washi ngton that says
you need to | ook at average flows and, instead, | ook at
nmean fl ows?

A Ch, yeah.

MR HOOD: You nean nedi an fl ows.
BY Ms. HERNBRODE:

Q Medi an. Sorry. Thank you.

A Wll, if you were intending to use the
Washi ngton study outside of the state of Washi ngton, |
think at first brush, you should use the nethodol ogy as
t hey proposed it.

| teach a nunber of hydrol ogy cl asses, and
it's a question that cones up frequently in those
classes, is, hey, we've got a different data set to put
in this particul ar nethodol ogy. And ny reconmendati on
iIs to always use the data set and the procedures that
cone w th the nethodol ogy.

Once you start tweaking with it, until you
know t he out cones of those tweaks, it's kind of
dangerous. So | would suggest if the State of
Washi ngt on says use average annual flow, use the
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aver age annual fl ow.

CHAI RVAN NOBLE: Did you use average
annual flow or nedian fl ows?

THE W TNESS: Bot h.

CHAI RMAN NOBLE: Thank you.
BY M5. HERNBRCODE:

Q But did you plug any nunbers into the
Washi ngt on st udy?

A | didn't use the Washington study at all, and
there's a reason for that.

Q Wiat is that?

A Wll, the State of Arizona paid a | ot of
noney for our own screening process to determ ne
characteristics of navigability. W call it the Snmall
and M nor Watercourse Study. W spent years goi ng
t hrough that, and we sorted out by criteria that we
felt were relevant for the State of Arizona. And sone
of you were here for that and saw how we proceeded
t hr ough t hat.

We devel oped those criteria and went through
it, and sitting at the top of our heap is the Verde,
Gla and Salt. Those rivers had nost characteristics
of navigability and required hearings to determ ne
whet her they were non or navi gabl e.

Q Were you the nman behind the camera for both
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vi deos of Brad D npck?

A Yes.

Q Are you his present conpany exenpted for his
comrent that canoeists are not good boaters?

A Yes.

Q Did you contact Brad at sone point in the
past about navigability?

A | did. Someone in his testinony asked himif
we had had commruni cation, and he apparently did not
remenber that | becane acquainted with himthrough his
books, but al so through a chat forumthat | participate
in sonetines, and | had contacted him Peopl e said,
"If you want to tal k about historic boats, you should
talk to Brad. He knows a | ot about them"

So | sent himan e-nail naybe two years

ago now. |'mnot exactly sure when it was. But he

was on the river and said, "I"'mon the river. [|I'm
going to ignore you." And | noved on, and that was the
| ast - -

CHAI RVAN NOBLE: Is this Brad D nock?

M5. HERNBRODE:  Yes.

THE W TNESS:  Yes.

CHAI RVAN NOBLE: Is the State
challenging M. D nock's nenory at this point?

THE W TNESS: No.
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M5. HERNBRODE: W are clarifying when
we contacted him to nake sure that ANSAC has the truth
of the matter.

CHAI RVAN NOBLE: Ckay.

THE WTNESS: There's a digital record
that says | contacted himlonger than what he testified
to.

CHAI RVAN NOBLE: Ckay.

BY Ms. HERNBRODE:

Q Dd you introduce --

A No, not him

Q -- M. Dnock to M. Farner?
A No. No.

MS5. HERNBRCDE: M. Chairman, if we
coul d have maybe a quick break I would like to consult
wth nmy co-counsel about anything |I've m ssed and how
we m ght shorten this.

CHAI RVAN NOBLE: Do you have your watch
on?

MS. HERNBRODE: | do.

CHAI RMAN NOBLE: How did you know it was
time for a break?

COW SSI ONER ALLEN:  You mi ssed it by
t hree m nutes.

CHAI RVAN NOCBLE: So snoot h, snoot h.
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Let's go 15 mnutes, 15 m nutes now, which nmeans we
w |l convene at 10: 15.

(A recess was taken from10:03 a.m to
10: 16 a. m)

MS. HERNBRCDE: M . Chairnman,
M. Fuller, R ch tal ked about where the depths are
cal cul ated at gages. |In response to that testinony, we
did ask you to go out and neasure sone depths at gages.
If you do not want ne to go into --

CHAI RVAN NOBLE: Be glad to hear this.
Thank you.

MS. HERNBRODE: Ckay.
BY M5. HERNBRCDE:

Q Can you explain what gages you went to and
what you did at those gages?
A I went to the Verde d arkdal e gage and | went

to the Verde near Canp Verde gage, which the C arkdal e
is at the upstream end of Segnent 2. The Verde near
Canp Verde gage is in Segnent 3 just downstream of The
Falls. | also went to the near Tangle Creek gage,
which is in Segnent 4.

And what | did at those gages was, in the
case of the Clarkdale gage, | had a survey rod with ne.
| went to the gage itself, to the station where the
transmtter is that sends the data, and, generally, the
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cable is |located near or at that, and nade a transect
to the river to identify the depths.

In the case of the d arkdal e gage, they were
over ny head deep at that point, and then | went down
to the control section, or as near as | could estinate
where the control would be, and with ny survey rod,

wal ked across there, took photographs standing in the

water, and in that case, at the flowrate of | believe
that day it was 59 cfs. It's in the naterial that
we'll submt. But it was cl ose to basefl ow. And it

was 2.2 feet deep at that section. And it was a way of
checking the data that we have for the rating curves at
t hose sections.

And | al so wal ked through the -- in that case
wal ked through the riffle. And the reason | didn't
bring a boat to that is because it's a quarter mle
hi ke down a very steep draw and cliff, and carrying a
boat would be maybe a little bit dangerous. 1|'ve
boated through there in the past and had no i ssues at
all boating that riffle.

Wien | went to the Canp Verde, the Verde near
Camp Verde gage, that was | ast week.

CHAI RVAN NOBLE: Excuse ne, M. Fuller
Did you do sonething the sane or simlar for every
gage?
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THE WTNESS: D d the sanme thing at al
of them and the sane kind of findings.

CHAI RMAN NOBLE: W11l that be presented
in sone sort of witten forn?

THE W TNESS: Pi ctures.

CHAI RVAN NOBLE: Not pictures. Not
witten forn? There won't be any neasurenents that
you're going to present?

THE W TNESS: Pi ctures of depth.

CHAI RMAN NOBLE: Pictures of depth. You
t ook a phot ograph of the rod?

THE W TNESS: Yes.

CHAlI RVAN NOBLE: Okay, that wll be
fine. Thank you, Joy.

BY Ms. HERNBRODE:

Q So you found in all of those instances that
t he neasured depths were deeper than the rating curve
woul d predict the depths would be?

A Yes.

I n the nei ghborhood, but sonewhat deeper.

Q kay. Not wildly off?
A No, except at the pools, of course, which are
very deep.
Q Are rapids limting to boating?
A No. No, they're not. And this is in
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rebuttal to a nunber of folks who have testified to
that case, that aspect; and they just sinply are. W
know t hat for a nunber of reasons. There are boating
guides witten to tell you this is how you go down the
rapids and riffles. The riffles are so inconsequenti al
that they're not mentioned in nost of the boating
gui des. We have thousands, literally thousands, of
peopl e that boat the river every year and were not
havi ng known significant difficulties. | never had any
significant difficulties. W have historical accounts
wher e people got to the bottom and said, yeah, that was
a pl easant ride. Anybody could do it if they had the
patience and tinme. They're just not an inpedinent to
navigation in small, |ow draft boats.
Now, I will agree that they can be a slight

i npedi ment goi ng upstream You have to get out of your
boat and drag through nmany of the riffles, or if you're
in a very big boat, a barge or whatnot, they would be
an i npedi nent to that kind of boating.

Q Do you find the idea that a boati ng gui de

woul d be used as evidence of nonnavigability a little

strange?
A Yes.
Q Do you rely on online boating guides, and

what can they tell us?
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A | would say | use them It's always nice to
| ook at a picture of a river if you haven't been there
and haven't done it yourself. |If you have done it
yourself, it's nice to | ook back and see, well, is that
what | thought | saw

But the real proof is when you're there in
person and you see the conditions on that day that
you're there, with your skill level, confort |evel.
That's when you decide what the rapid is like, what the
nonrapid is |ike, what the pools are |like, what the
canping is like, et cetera.

Q Do the boati ng gui des have uni form
requi rements for when the Verde is boatable? Do they
all say you can only do it during this season or only

at these flow |l evel s?

A No, they don't. They are inconsistent.
Q Wiy do you think that that is?
A Peopl e have different | evels of experience.

People are witing for their particular type of boat.
Slingluff wote for canoes. He was a canoeist. O her
boati ng gui des, particularly the online ones, tend to
be focused on rafts.

Peopl e who are in rafts doi ng whitewater
rafting, they're nore |ooking for an adventure. And
for them in choosing what river they're going to go
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on, they're thinking about, well, how big is the water
going to be. They want the excitenment. They want the
thrill. The other folks that are just traveling down,
and they're |l ooking for a quiet ride.

So it depends on who their audience is what
they say. Sone of themare witing to protect
t hensel ves because there are |ots of roons that have
nore | awyers than experts in it and they're just
trying to say, well, be cautious; |I've told you be
caut i ous.

So there's lots of that kind of stuff. The
gas punmp | punp tells ne not to drink the gas because
we have to protect ourselves.

Q Were you prepared today to tal k individually
about the other sides' argunents about each of the

hi stori c accounts?

A Yes, | was.
Q Ckay. But we're not going to do that.
A | believe ny original testinony would

effectively rebut the kinds of spin | think was put on
t hose stories.
Q Ckay. But, generally, what do you think

about the spin on those accounts?

A | think that as I -- I'mnot going to change
ny testinmony fromthe original testinony. | told you
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which | thought -- | gave a very fair accounting of
whi ch accounts were successful and which ones were not
and what ki nds of boats they used and what we do and
don't know about those accounts. Mst of them were
successful .

MS. HERNBRODE: Thank you very nuch,
M. Chairman. | believe we have exceeded your tine
l[imtation requirenent.

CHAI RVAN NOBLE: Well, | think you have
exceeded our expectations about when you were going to
finish, and we appreciate that.

I s there anyone that has sone questions
for M. Fuller regarding his testinony today?

MR MCANNS:  Yes, M. Chairnman.

CHAI RVAN NOBLE: M. MG nni s.

MR HOOD: And | will likely have very
few followng M. MGnnis, M. Chairnman.

CHAI RMAN NOBLE: |'m not sure we can
trust you anynore after yesterday afternoon.

MR HOCD: M recollection,

M. Chairman, is ny exam nation was hi ghjacked by a
coupl e of other gentl enen who asked questions in the
meant i me.

MR MCANNS: | think | have about a
half an hour. W'IlI|l be quick. Mybe shorter.
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REBUTTAL CROSS- EXAM NATI ON
BY MR MCGE NN S:

Q Good norning, M. Fuller
A Good nor ni ng.
Q I n your discussion with Ms. Hernbrode this

nor ni ng, you nmade the point that there's no place on
the Verde Ri ver where there are 5-foot pools and 1-inch
riffles. Do you recall that?

A | remenber that discussion.

Q You have seen sone pretty shallowriffles at
times on the Verde, haven't you?

A Yes, | have.

Q What's the nost shallow riffle you ve ever

seen on the Verde?

A Vell, in Segnent 0, as | nentioned, there are
dry segnents that | have seen.

Q Qut si de of Segnent O.

A There are portions in Segnment 1, primarily

upstream of Perkinsville, where there are going to

be -- and you're asking ne about maxi num dept hs?

Q Yes, riffles.

A | didn't neasure themin there, so |I'm going
on recollection; but |I'mguessing that there are

probably riffles in there that |I've seen that are
4 inches as a single point, a single cross-section.
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Q How about on Segnents 2 through 57
A Wll, 2 is significantly altered. So what |
have seen is what you're asking ne about. So | have

not seen the ordinary and natural condition with the
reconstructed fl ow

Downstream of the Verde Ditch, the river is
conpletely dry when they're diverting. So | have seen
it dry in that reach. A couple in the case where
paddl ed through there, we carried over the dam W saw
the dry river and said now what do we do? W dragged
our boats about a hundred yards, sonewhere in that
nei ghbor hood, found a pool, put it in the pool, paddled
across the pool, dry, drag. By the tine we were a
quarter mle downstream we were paddling again

conti nuously.

Q How about in Segnents 3, 4, and 57
A In Segnent 3 | would doubt that there was a
poi nt anywhere out there -- well, let ne think about

t hat .
| can tell you that in paddling those, |
never had to get out of ny boat for shall ow water, and
| didit as low as 190, 190 cfs.
Q And | don't nean to cut you off, but ny
question is very specific and to the shallowest riffle
you' ve ever seen on those three segnents.
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A Yes, and so there's 190 mles of river and
| ' m processing a lot of data here, so -- and a
55-year-old brain that is --

CHAI RVAN NCBLE: Young, very young.

THE W TNESS: Doesn't feel like that in
t he norni ng.

Of the top of ny head, |'ve probably
seen places where at a single point it's 6 inches as a
maxi mum dept h.
BY MR MCG NN S:

Q You tal ked sone in your direct testinmony this
nmor ni ng on rebuttal about sone boati ng you had done on
the Verde recently. Do you recall that?

A Yes.

Q And | think you said at one point you brought
a particular boat because it's easy to carry. Do you

recall that?

A Yes.

Q When was that trip?

A The 21st of March.

Q And you said the fl ow was about 294 cfs?

A Yes.

Q And you chose to nake that trip in a nodern

boat rather than a replica boat |ike those nade by
M. D nock, correct?
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A | do not own a replica boat.
Q And | believe M. D nock testified that you
didn't ask himto borrow one of his replica boats and

try it on the Verde, right?

A That's correct.

Q Can you tell nme why that is?

A Wiy | didn't ask himto borrow his boat?

Q Yes.

A I don't like it when people ask to borrow ny

boats, and they're not handmade. He put a | ot of
effort into that. He doesn't know ne very well at all.
W' ve net the once.

Q And the 294 cfs that was there when you nade
this last trip, that's in the general area of your

reconstructed nedian flow rate, right?

A. | believe Rich's reconstruction there is 440.
Q It's within 100 cfs or so?
A Wll, it's half again as much, so...

But, you know, it's certainly not a fl ood.

Q And so you had a pretty good flow at 294 cfs?
A Yes.
Q You had a gentl enan who had nade replica

boats, so there were replicas of those avail abl e before
stat ehood, right?
A It was a replica of a boat that was avail abl e
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before statehood, is that what you sai d?

Q Yes.
A Yes. Yes, it was.
Q And you didn't ask him "Hey, let's go take

it down the river"?

A We did, and he couldn't because of his knees.
This was his testinony.

Q And when he said he couldn't go, you never
asked him "Hey, can sonebody el se take it?"

A Yeah, we may have, and |I'm not sure he -- he
said he didn't know of anybody he wanted to have do
that. | don't recall, to tell you the truth. W my
have, though.

Q So all the boating you' ve done recently on
the Verde has been with a nodern kayak or canoe?

A Kayak, canoe, inflatable or a rubber raft.

Q And t he peopl e you said you saw on the raft
that were having a great tine at 123 cfs, how long of a
time did you see thenf

A They were going through the pool where the
Camp Verde gage is, and they nmaybe -- we stopped to
chat for a mnute, and so they maybe took five m nutes

to get across the pool.

Q Did you see them go through any riffles?
A. There's ariffle at the downstream end of the
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pool .
Q Did you see them go through any rapi ds?
A No.
Q So you don't know if they were still having a

great tinme when they got to a rapid?

A Well, | asked themif they did Verde Falls;
and they said they had run the Pre Falls, and they said
they took a stab at Verde Falls and got stuck and
pi cked up their raft and threw it to the bottom and
cli mbed back in.

Q You tal ked sone about the depths in the G.O
surveys. Do you recall that?

A | do.

Q You don't know, when you |l ook at a GO
survey, in nost situations, where in the river the

surveyor was tal ki ng about the depth being?

A No.
Q So it could be anywhere?
A Well, you assune it's generally in the area

where they surveyed, but anywhere within that area,
sure.
Q You don't know whether it's in a pool or

riffle or rapid or Verde Falls?

A They did not specify. So no, to answer your
questi on.
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Q Do you still have the PowerPoint you did this
nmor ni ng avai |l abl e?

A | do.

Q And |'m not sure you need to -- well, let's
pull it up.

| want to particularly go to Page 1.

A Just a nonent here.

Q This is the slide that was originally
prepared by Dr. Schumm is that your understandi ng?

A | believe it's fromone of Dr. Schumm s
publicati ons, yes.

Q And your testinony this nmorning was that you
understood that Dr. Miussetter had said that the Verde
River fell between 3a and 3b. Do you recall that?

A | thought | had said 3b or 4.

Q Ckay. And if he said 3b, 4, or 5 in the
record, in the transcript, you never heard that?

A | did not.

Q And woul d your opini on change about what his

opinion was if he said 3b, 4, or 5?

A If he said 5, then there apparently was sone
segnent that he was considering it | ooks just |ike
that, in which is case | would disagree. But, yeah,

then I would need to anend that.
Q Let's nove on to Page 2. This is the green
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bl ob diagram what | referred to as | east.

Have you read the USGS prof essional paper
that this chart cones from where M. H al narson got
it?

A As | sit here today, | don't recal
specifically reading this paper; but |I've read a | ot of
papers in the last 30 years, and | may have.

Q Do you know if that paper has any rel evance
at all to the | ow fl ow channel ?

A No. As | pointed out, typically when people
are tal ki ng about brai ded/ neandering, they're | ooking
at a bankfull discharge and they're thinking about
sonething in a two-year

And as |'ve testified previously, and we
won't spend nore time on today, we tal ked about this in
great depth about this idea of a flood channel and the
| ow flow channel. And | conpletely agree that the
fl ood channel s have characteristics of braiding. And I
believe that Dr. Schumm and Dr. Miussetter, when they
call those flood channels braided, | believe that
conpl etel y.

We part conpany when we're tal king about the
| ow fl ow channel, and that was the point of ny rebuttal
t hi s norni ng.

Q But you would agree that if you used the
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bankful | di scharge nunber, which is what's called for
in this USGS docunent, the Verde cones on the braided
side of the line?

A If you use the bankfull discharge of the
fl ood channel, yes, it is on the braided side. That is
what | testified this norning.

Q And you testified, also, this norning about
howit's a bad idea to take a particul ar docunent and
change the assunptions and change the things you're
putting into it and try to think you're going to get
that same result. Do you recall that, with respect to
t he Washi ngt on study?

A | did, and | would add that | believe I
testified unl ess you ve made anal ysis of the
consequences; and in this case, | do believe | have.

Q And how coul d you have made an anal ysi s of
t he consequences if you're not even sure you read the
paper that this cane fronf

A Well, this concept here is hardly unique to
this paper. This is sonmething that's pretty wdely
known by geonor phol ogi sts, and | have | ooked at a | ot
of rivers in a lot of places, and |I stand by ny
t esti nony.

Q I'mgoing to hand you a new exhibit. This is
a new exhibit, and I don't have a | ot of questions
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about it.
A This is new evidence?
Q Yes, sir
CHAI RVAN NOBLE: M. MG nnis, what are
we doi ng?

MR MCANNIS: I'mgoing to ask hima
f ew questions about this one photograph of the Stoneman
Road in relation to his opinion about the navigability
of the | ower Verde.

THE WTNESS: | don't think I made any
testinony in ny rebuttal about the Stonenman Road.

BY VR MCA NNI S:

Q Well, | don't think ny cross-exam nation is
l[imted to your rebuttal, but | have just a few
questi ons about this.

Let me ask you this: Can you |look at this
for nme, please?

CHAI RVAN NOBLE: Okay, where are we
going with this?

MR MCANNIS: | have sone questions
about this picture of the Stoneman Road, and there's
been a lot of evidence in the | ast week about the
St oneman Road and the difference between traveling on
the Stoneman Road and traveling on the Verde River.

Thi s gentl eman has already testified
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this norning about his recent boating trips on the
Verde River. | probably will have fewer questions
about it and it will take less tinme than what we've
spent tal king about it so far.

CHAI RVAN NOBLE: But this is not about
the Verde River.

MR MCANNS: Well, it is about the
Verde River, because we've been tal king about -- we
have had a | ot of testinony this week about
transportati on on roads versus transportation on the
Ver de.

THE WTNESS: M. Comm ssioner, |'m
happy to answer sone questions. |1'Il be brief.

CHAI RVAN NOBLE: Jon, |'m happy you're
happy, but that's not the issue.

Anyway, go ahead, M. MGnnis, for a
little bit.

MR MCANNIS: For a very little bit.
BY VR MCA NNI S:

Q Il will represent to you, M. Fuller, this is

a picture that we got off the internet that's from 1870
of the Stonenan Road, okay. That's ny representation

to you. Do you understand?

A | understand that's your representation, yes.
Q And it says that on the next page, Iif we were
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going to take the tinme to deal with it.

A Sure. | have not seen this picture or its
source or anything, but, sure, 1'Il take your word for
it.

Q Take a |l ook at this picture; and if you

assune the Stoneman Road | ooks |ike this picture for
its entire distance, would it be easier to travel on
this road or on the Verde R ver inits condition as it

existed in 18707

A What am | traveling in?

Q Your one person traveling by yourself with no
gear.

A You're asking ne if it's easier to walk on a

road or walk in a river?

Q You' ve got a boat.

A What ki nd of boat?

Q The criterion boat that you used in this
case.

A Ckay. If it would be easier to boat. Am|I

goi ng upstream or am | goi ng downstreanf
Q Downst r eam
A And 1" m wal ki ng.
And you're purporting to ne that this is the
condi tion of the Stoneman Road as of the tine of
stat ehood, and |I'mthinking about the river as of the
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time of statehood.

Q No, this is a condition of Stonenman Road, the
phot ograph on the second page says, 1870.

A Ckay.

Q So think of the river in 1870. That's the
only question | have about it.

A All right. | would say -- and when you say
easier, level of effort, and |I'mcarrying no gear?

Q Yes.

A About the sane.

But you're asking me a question about
sonething that | hadn't testified before, and | would
like to go on a little bit. So it's really not a
question --

Q W'll go on all day, if you would like, but I

don't think M. Chairnman woul d.

MR SLADE: M. Chairnman.

THE W TNESS: You know what - -

CHAI RVAN NOBLE: Eddi e.

MR MCANNIS: I'mgoing to let him
answer. |'mnot stopping him

CHAI RMAN NOBLE: Jon, what woul d you
like to tal k about?

THE WTNESS: Well, | don't believe --
nmy testinmony was characterized as | said it was easier
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to go on a road than on the river. And what ny
testinony actually was, if you go back and | ook at it,
was that if you're carrying heavy loads, it's easier to
go on a road than in the river.

| never said it was easy to go on the
roads; or if | did, that's not what | neant to say.
Clearly, going down a bunpy road pulling a mule or
having the mule pull you, or a teamof nules, is a
difficult thing and the roads are bunpy and hard.

CHAI RVAN NOBLE: So since we're enjoying
this experience, just let nme ask you, if you had
200 pounds of gear on the sane day and you coul d choose
bet ween that road and the river, which would you take?

THE WTNESS: |If |I'"mcarrying
200 pounds, it's going to be a short wal k for ne.

CHAI RVAN NOBLE: You don't have to wal k.
You can have sonething on the road to help you carry
it, just like on the river you have sonething to help
you carry it.

THE W TNESS: Yeah, and that's closer to
the real question. So the real question is which would
you choose? So if |I'm going downstreamw th 200 pounds
and | have ny wooden canoe or a wooden flat boat and
the river is at its nedian discharge, | would go
downstreamin the boat.
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If I were going back upstreamor if |
knew t hat when | got there, to wherever there was, |
had to go overland or | needed transportati on of sone
other kind, like | needed to get up to Jerone for
sonething, well, it doesn't do ne nuch good to arrive
at a place and need a horse, a nule, a wagon, and not
have one. So | would probably take the horse, nule and
wagon.

Depends on what |'m bringing. And as
the | oads get heavier, as M. Dinock testified when

sonebody asked hi mthe question about getting a | ot of

ore or sonething down the river, he said, "Wll, yeah,

| would take a whole | ot of boats.” WlIlIl, in ny wagon
| can carry a ton of material. |In ny snmall boat, |
can't. So that nakes the econom cs very different, and

that's what | was testifying to when | gave ny direct.
CHAI RVAN NOCBLE: Thank you.
M. MG nnis.
BY VR MCA NNI S:
Q Ckay. You didn't talk a | ot about the
hi storical accounts this norning, but |I have a few
questi ons about those, about things you've tal ked
about .
Do you recall the photograph of the two guys
in the boat?
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A | do.
Q Well, |I've got a bunch of docunents here that
we can go through, if we need to, but I"'mtrying to

short-circuit it.

Is it your testinony that when you testified
back in 2006, you equated this photograph with the boat
used to cross the river at Fort MDowell, or Fort
Ver de, excuse ne?

A | don't recall
Q Ckay.
CHAI RVAN NOBLE: Mark, are we staying
within his --

THE W TNESS: Nope.

CHAI RVAN NOBLE: -- rebuttal testinony?

MR MCANNS: | believe so. He talked
about historical boating, | think, to sone extent.

THE WTNESS: | did not tal k about this

account .
MR MCANNIS: He said he didn't recall.
"' mjust going to rem nd him
THE W TNESS: M. Conmm ssioner, | --
CHAI RVAN NOBLE: You're not rem ndi ng

hi m of something he said during his testinony today.

MR MCANNIS: | amnot rem nding him of
sonething he said during his testinony today. |'m
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rem ndi ng hi mof sonething that came out through the
whol e hearing, after he testified the first tine, that

| think is incredibly relevant to what we're tal ki ng

about here with these accounts. It will be a very
short period of tine. It's up to you whether you | et
me do it.

THE WTNESS: | testified in 2006, as
this says. | further testified about this photograph

in the first round of hearings, and | was
cross-exam ned for the better part of two days on these
things. W had plenty of opportunity to have this
conversati on previously.

MR MCANNIS: And ny point is you
testified differently in 2006 than you did this tine.

THE WTNESS: But | did not testify this
nor ni ng.

CHAI RVAN NOBLE: M. MG nnis, we would
appreciate it if you would call that to our attention
in any type of docunents that you submt as part of the
briefing.

MR MCANNS: Certainly will.

CHAI RVAN NOBLE: We woul d appreci ate
t hat .

BY VR MCA NNI S:
Q You did testify about the Day brothers this
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norning. Do you recall that?

A Yes, vaguely.

Q Par don ne?

A Vaguel y.

Q There was sone questioning by M. Sl ade of
M. Burtell, | think it was the day before yesterday,

about the reliability and credibility of historic
accounts. Do you recall being here for that?

A Yes.

Q And do you recall M. Sl ade asking
M. Burtell whether the credibility of the person
gi ving the account shoul d be considered when you're
figuring out how much weight to give the account? Do

you recall that?

A Yes.

Q And do you agree with that?

A Yeah, | think that's one of the factors, yes.
Q And do you recall M. Sl ade aski ng about

whet her M. Day was a nman of stature because he had

been the Ari zona Gane & Fish Comm ssi oner?

A | don't specifically recall that.
Q Wiat do you know about J. K. Day?
A | know that he was a trapper. | know that

later in his |[ife he becane sone kind of Gane & Fi sh
Conm ssioner. |'ve seen his obituary and sone things
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peopl e said about himas being an extrenely | oyal

friend, and that's pretty nuch what | recall about him
Q Do you recall anything el se about his

obi tuary?
A There was an account of a friend who was

maul ed by a bear on a hunting trip and went out to find
himor sonething |like that.
Q Do you recall there being sone controversy

about whet her that was nmaybe a fraudul ent insurance

scanf
A No.
Q Ckay. |1've just got a couple of exhibits to

tal k about that.
MR MCA NNI S: This is a new exhibit.
BY MR MCA NNI S:

Q M. Fuller, what I"mgiving you is --

A You' re asking ne a question about M. --
Q M. Day and his partner, M. MCarty.

A Rich's testinobny about this account or

sonet hi ng?

Q No, |'m asking you a question about the John
Day -- the credibility of the Day brothers' account
that you testified about this norning, that you
testified about several other tines, okay?

A Ckay.
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Q I've given you a newspaper article dated
Cct ober 15th, 1898. Do you see that on the front of
the first page?

A Do.

Q Ckay. The second page is a bl owup of that
that's a little easier to read for us old guys. And it
says "John McCarty and J. K Day have been appointed
fish and gane comm ssioners for Arizona."

Do you see that?

A | do.

Q It says "Heretofore the duties of
conm ssi oner have not been onerous. There was not hi ng
to do but draw sal aries and nake reports. It is not
wthin the nenory of any nan now living that a report
was ever submitted. As to the salary, no |egislature
ever made an appropriation or any other provision for
it. It was not even fixed. So the conmm ssioners have
practically...nothing to do."

Do you see that?

A | do.

Q So woul d you agree with ne that the position
of State Gane & Fish Conm ssioner was a little bit
different in 1898 than it is today?

A I have no doubt that the Conmm ssion job is
different than it is today, if that's your question.
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Q And the Fish & Gane Conm ssioner position was
not prestigious or relating to stature quite as nmuch as
it would be today, would it?

A Yeah, | don't -- to tell you the truth, |
have no i dea what kind of prestige cones with that job
t oday or then.

CHAI RVAN NOBLE: M. MG nnis, was that
docunent in a preceding exhibit?

MR MCA NNI S: No.

CHAI RVAN NOBLE: Have we marked it in
some way so we can identify it for the record?

DI RECTOR MEHNERT:  Yes.

THE WTNESS: George is going to get us
a nunber, | think.

DI RECTOR MEHNERT:  86.

M5. HERNBRODE:  86.
BY MR MCG NN S:

Q M. Fuller, this is anot her newspaper article
fromthe Arizona Republican dated Septenber 18th, 1905.
Have you seen this article before?

A No, | have not.

Q And this is an article entitled "Is John
McCarty dead?"

Do you see that?

A Yes.
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Q And John McCarty is the sane person that was
the Gane & Fish Comm ssioner with M. Day. Do you
recall that fromthe prior article?

A | don't, but 1'll I ook.

There is a John McCarty, yes.

Q And if you |l ook at the third paragraph of
this article | just gave you, it refers to
M. MCarty's friend and partner, J.K Day.

Do you see that?

A Ckay.

Q And it refers to this episode that you were
t al ki ng about about the person being maul ed by the
bear. Do you see that? You can take sone tine to read
it, if you need to.

A Ckay, | haven't seen this article before and
| have not done any research on the topic of John
McCarty. | don't know what subsequent articles cane
out regarding this. This is conpletely new to ne.

Q So --

A | have no idea what part of the testinony in
the record you're giving nme here. You're just throw ng
sonme stuff in front of nme |I've never seen before.

Q Let ne ask you just a sinple question.

If there is evidence in this article that
inplies that M. Day was involved in a conspiracy to
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defraud a |life i nsurance conpany with M. MCarty,
woul d that affect the amount of wei ght you would give
to the article about the Day brothers' trip in the
1890s?

A You' re asking ne a hypothetical. Let's just

call that out right here.

Q Yes, | am
A And | guess | don't know what ot her
information. If you're telling ne that this article

says that he was found guilty or he admtted his guilt,
and if it was sone sort of a pattern of behavior on his
part that could be traced throughout his life, then I
think I would tend to | ook at his other account nore
critically. Not to say | would disagree with anyt hi ng
that was said in the previous account, but | would | ook
at it nore critically.

MR MCANNS: That's all | have,
M. Chai r man.

MS. HERNBRCDE: That | ast exhi bit
George, would that be X087?

DI RECTCR MEHNERT: Correct.

CHAI RVAN NOBLE: Do you have sonet hi ng

el se?
MR MCANNIS: Could I have one nore
line? 1'msorry.
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CHAl RVAN NOBLE: Are we going to start
calling you Sean?

MR MCANNS: | know | had one nore
set of questions, and | think it's relevant to his
segnent ati on.

BY VR MCA NNI S:
Q One nore set of questions that will lead to
your segnentation that we tal ked about this norning.
It was your understanding that -- it's your

opi ni on that Segnents 1 through 5 are all navi gabl e,

right?
A Yes.
Q Could you rank for ne, fromthe nost

navi gable to the | east navi gable, those five segnments?
A Sure. Yeah, that was an interesting question
t hat sonebody asked Ri ch yesterday.
Q Yeah, | thought it was really good, so

t hought | would copy it.

A Yeah. And, actually, I'mgoing to go back,
because as he was answering, | was maki ng nmny own notes,
sol will tell you what | cane up wth.

COW SSI ONER ALLEN: Goi ng from what to
what ?
BY VR MCA NNI S:
Q From nost to | east, nbst navi gable to | east
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navi gabl e.
A And, you know, Eddi e asked that question in

li ke the exact triple opposite of what you did, so --

Q Because your opinion is --

A -- ny notes aren't going to do ne any good.

Q Actual ly, your opinion is the exact triple
opposite of M. Burtell in the sane thing; and,

frankly, ny question to you requires |ess
doubl e- negatives than Eddie's did. So | got the easy

side of it.

A Less doubl e-negatives. | don't know.
Q Most to | east.
A Most navi gabl e --

CHAI RVAN NOBLE: Jody, are you okay?
MR MCANNS: | didn't have himread
t he whol e newspaper article. You should be happy.
CHAI RVAN NOBLE: Are you ready, Jon?
THE W TNESS: Sane rules, no ties?
BY VR MCA NNI S:
Q Yes, sir.
A | woul d say Segment 2 is nost navi gabl e,

followed by 4, followed by 5, followed by 3, foll owed

by 1.
Q Ckay.
A 1 being the | east navi gabl e.
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Q Tell nme the characteristics of Segnent 4 that
make it | ess navigabl e than Segnent 2.

A They're quite close. They're quite close.
And, again, |I'mthinking about this in their ordinary
and natural condition, as | understand it.

I think we have a stronger historical record
in 2. M own experience on the river, it's quite easy
to boat. In fact, | would guess that in its natural
condition, in a snall boat, | could take it upstream
quite easily in Segnent 2. And | think M. Randall, |
beli eve his nane was --

Q You' ve flipped ny question around a little
bit. 1've asked you the characteristics of 4 that nake
it less navigable than 2, and you're telling ne the
characteristics of 2 that nake it nore navigabl e than
4.

A It's potato/potato; nore one, |ess the other.

There are nore rapids in Segnent 4 than there
are in 2. That would probably be the only one that
cones to mnd right now

Q Ckay. Tell me the characteristics of
Segnent 5 that neke it | ess navigable than 2 or 4.

A I kind of feel like I"mat the optonetri st
where the guy is going back and forth.

Q And | hate to ask, but that's ny question.
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A And ny dad was an optonetrist, and he used to
get so nad at ne because | changed ny m nd.
Q | always thought | had the wong answer if

t hey keep asking you, but there you go.

A And you wanted 2 and 5 --

Q Yeabh.

A -- or 4 and 57

Q What are the characteristics of 5 that nake

it | ess navigable than 2 and 4?

A |'ve paddl ed both. | have a pretty strong
record in 5 as well. And if you ask me on a different
day, | mght flip-flop those two. There are actually

fewer rapids in 5. So that kind of argues agai nst what
| was sayi ng.

CHAI RVAN NOBLE: You're w nning, though.

THE W TNESS: Thank you.

Yeah, | mght actually switch that
around, if | thought about it alittle nore. I'm
probably bei ng swayed by ny nodern boating experience
because Segnent 5 tends to be a little strainery. You
know, the flows aren't quite what they used to be.
There's been a | ot of disturbance in there, access is
an i ssue. And these days with the Indian Conmunity,
it's darn near inpossible to get approval to paddle
t hr ough there.
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Sone of that's probably swayi ng ny
decision in a way it shouldn't in considering the river
inits ordinary and natural condition.

So, yeah, | think if you allowed ne to
be equal, | would say 4 and 5 are pretty nuch equal .

BY VR MCA NNI S:

Q Ckay. How about let's just tal k between 5
and 2 if you're having problens between 4 and 5.

A 5 and 2?

Q Wiat are the characteristics of 5 that nake
it | ess navigable than 27

A Boy, this was really easy when | was wat chi ng

Rich do it yesterday.

Q It's just |ike being on a gane show on TV,
ri ght?
A Yeah, all the pressure.

CHAI RVAN NOBLE: And you were willing to
help Rich alot.
THE WTNESS: |If he had | ooked over,
woul d have. | woul d have.
BY MR MCG NN S:
Q You can blane M. Slade for this.
A Yeah, | think a little nore record. Again,
being on the water there, having done 2 so nany tines,
|'mvery, very famliar with it. |[|'ve done 5 fewer
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times. It's wder. [It's wder.
Q 5is wder?
A 5is wder than 2.
Q So you think that's why it's | ess navi gabl e?
A Yeah. So for an equival ent di scharge,

because it's wder, it's going to be alittle |ess
deep. But as we discussed in our cross-examnm nation,
there is a little nore braiding, nore split channels
that bring sone flow out of the main channel in
certainly nore places than there are in Segnment 2.
Still wouldn't go so far as to call it braided, but we
woul d have | ess of an argunent down there.

Yeah, that's probably about it.

Q How about why is 3 | ess navigable than 2, 4,
or 57

A This is a | ong one nore questi on.

Q | said one nore set of questions. |It's just
a big set.

A Ch, yeah, clarify there.

Now, this is 1 versus what?
Q The three that you had ranked above it, 2, 4
and 5.
MR HOOD: Segnent 3 versus 2, 4 and 5.
THE W TNESS:. Segnent 3 versus 2, 4, and
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MR MCA NNI'S:  Thanks, Sean.
MR, HOCOD: Soneone said Segnent 1.
BY MR MCA NN S:

Q So |l et nme ask the questi on again.
A Ckay.
Q Tell nme the characteristics of Segnent 3 that

make it | ess navigable than Segnents 2, 4, and 5.

A Segnent 3 is the whitewater reach and that's
where the Class IVrapidis. Sonmetines it's a
Class IV. It's Verde Falls. And Punk Rock is another
one that's a Ill, that |I've scouted that one. The
first tinme | went down | scouted it. | probably

scouted it the second tine. So it requires a little

nore skill.
Q Is that all?
A Yeah.
Q Ckay. How about the characteristics of

Segnent 1 that nake it the | east navigable of the five
segnent s?
A There's the | east anount of flow up there,

particul arly above Perkinsville.

MR MCA NNIS: Ckay. Thank you.

CHAI RVAN NOBLE: Thank you, Sean.

MR MCANNIS: He' s probably nore
offended by that than | am | hate to tell you.
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CHAl RVAN NOBLE: M. Hood, do you have
sone questions?

MR HOOD: | will be very brief.

CHAI RMAN NOBLE: Lawyers al ways say
t hat .

COWM SSI ONER HORTON: Ain't that the
truth.

MS. HERNBRODE: Mbst of us lie.

MR HOOD: Good nmorning, M. Fuller.

THE W TNESS: Good nor ni ng.

CHAI RMVAN NOBLE: Now, when you say very
brief, are we going to need to take a break now or --

THE W TNESS: Dependi ng on how many
interjections | receive, | think I will be done here
very shortly.

CHAI RVAN NOBLE: You heard t hat,

M. Allen.

MR HOCD: | had Fred in mnd, actually;
but, no, I wll be brief.

MR. BREEDLOVE: | don't understand that.

REBUTTAL CROSS- EXAM NATI ON
BY MR HOOD:
Q A coupl e questions for you, M. Fuller, about
your recent work in the field taking sone neasurenents
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out in the stream
Do you recall that testinony fromearlier
t hi s norni ng?

A | do.

Q And it sounds like we're going to be getting
sone materials added to the record reflecting that
work; 1s that your understandi ng?

MR, SLADE: Yes.
THE W TNESS:  Yes.
BY MR HOOD:

Q Ckay. WII those materials indicate for us
what date that work was done?

A Yes.

Q WIlIl those materials indicate the discharge
at the gage at the tine that you were making those
dept h neasurenents?

A Yes. | included the USGS gage data for that
day as a JPEG in the file.

Q And | assune that the depths that you

measured were the maxi num depth of the cross-section?

A | did traverses across the cross-section,
yes.
And to be clear, | think sonebody asked ne if
| had a survey rod in every one of them | had the

survey rod at Clarkdale. You're not going to be able
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to read the survey rod. You're going to be able to
| ook at me and see he's holding a survey rod and it's
up to his knees.

CHAI RMAN NOBLE: Did you record the
dept h sonewher e?

THE W TNESS: Yes.

CHAlI RVAN NOBLE: Okay, if you recorded
the depth. And you said that we were going to get
phot ogr aphs.

THE W TNESS:  Yes.

CHAI RVAN NOBLE: | wonder how nuch
| onger | can take and really use up his time. Anybody
have any good i deas?

THE WTNESS: So | did not have the
survey rod with ne at Tangl e Creek or Canp Verde.

CHAI RMAN NOBLE: But sonehow you
recorded a depth, and you have --

THE W TNESS: Yes.

CHAI RVAN NOBLE: -- then reported that
depth that you did record?

THE W TNESS:  Yes.

CHAI RVAN NOBLE: Ckay.

BY MR HOOD:
Q M. Fuller, you had sone di scussion earlier
t oday about nean flows versus nedian flows. Do you
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recall that discussion generally?

A | don't.
Q Ckay. Let ne ask you a straightforward
question. | think |I've asked this to you before, so |

apol ogi ze for the repetition, but | just want to make
sure we've got it.

In the state of Arizona and probably across
t he Sout hwest, nedian flows are nore representative of
typical flow conditions for a Sout hwestern streamthan

woul d be the nean flow true?

A Yes.

Q You had a little bit of discussion earlier
this norning about Black River. Do you recall that?

A Yes.

Q And the rapids that you nentioned as pl aying

a role in your decision to recomend agai nst pursui ng
addi ti onal study on that river to evaluate navigability

was the presence of sone rapids, and | think you said

they were Cass IlIl and IV; is that right?
A Yes.
Q The fol ks who you saw | ast weekend havi ng a

great tine in araft, was it a rubber raft?

A Yes.

MR, HOCD: Thank you, M. Fuller.

CHAI RVAN NOBLE: |Is there anyone el se
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who wi shes to question M. Fuller?

MR HELM | just have one questi on.

CHAI RMAN NOBLE: M. Helm as |long as
you cone or stand there and do it, but with no notepad.

MR HELM | will not have a notepad. |
didn't nake a note of this deal, other than the nunbers

of the exhibits.

REBUTTAL CROSS- EXAM NATI ON
BY MR HELM

Q Were there nore than one Class IV rapid on
the Black River section you tal ked about ?

A Yes, and that was the issue. It was not the
presence of a single dass IV. It was the nunber and
spaci ng of them and as well as a nunmber of other
factors. Rapids was not the only factor.

Q Wiat were the other factors?

A The factors of the seasonality of the flow, a
very brief season that is not very predictable, and as
well as there are years when there is no season on that
particul ar river.

MR HELM  Thank you.

CHAI RVAN NOBLE: Joy.

M5. HERNBRODE: Unl ess anybody el se over
here has any nore. | just have two.
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CHAI RVAN NOBLE: Goi ng once.

REBUTTAL REDI RECT EXAM NATI ON
BY Ms. HERNBRODE:
Q Jon, when you brought a Iightweight boat to
carry, it was because you were just planning to boat

down Bob's site and then go back to the car, correct?

A I thought | was going to have to wal k the
mle and a half back up. | have a bad shoulder. M
ot her boat that | use that you see in ny other
pictures, | had to nove the seat, so it's not quite

bal anced, and so you're carrying it on your arns, and
this one | can set on ny shoul der, other shoul der.

Q And | just want to nake sure the record is
really clear. 1In the video it appears that there may
be cargo in the front of that boat. Those are enpty
bags, it's lightweight; is that true?

A Yeah. That boat has airbags in it, yeah. |

didn't need themthat day, but | keep themin the boat.

Q Ckay. |If the evidence shows that the life
i nsurance conpany -- we're back to the Day brothers.
Sorry.

If the evidence shows that the life insurance
conpani es associated with M. MCarty's death
eventual ly paid out, and there was no evidence, other
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t han newspaper specul ation after M. Day's death, that
M. Day had any invol venment, would the whol e
controversy have any weight at all regarding M. Day's
credibility, in your mnd?
A No. That's why | was asking for the

clarifying questions. So, no, it wouldn't.

CHAI RVAN NOBLE: Just a nasterful
question, Joy.

MS. HERNBRCDE: Took ne a whole five
mnutes to wite it.

CHAI RMVAN NOBLE: Sewed that thing up
really tight.

Ckay. |Is there anyone el se who woul d
li ke to ask M. --

MS. HERNBRCDE: Full er.

CHAI RVAN NOBLE: -- Fuller sone
questi ons?

If not, are there any other w tnesses
for the Verde River?

MS. HERNBRCDE: M. Chairman, we do not
have any nore w tnesses.

CHAI RVAN NOBLE: There are no other
w tnesses for the Verde River. The testinony for the
Verde River is now cl osed.

Fred, have we set the briefing schedul e
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on this?

MR. BREEDLOVE: No.

CHAI RVAN NOBLE: The briefing schedul e
wll begin no earlier, that is, the first day of the

time period in which you have to begin the briefing
wll begin no earlier than three weeks fromtoday, and
it wll begin no earlier than one week after the
transcript is filed.

W won't set -- you know, 45 days for
your first brief, that won't happen until one week
after the transcript is filed.

MR. BREEDLOVE: W need a deadline for
filing additional evidence. Typically, haven't we done
two weeks after the close of hearing for the deadline
for filing additional evidence? |Is that correct?

MS. HERNBRCDE: It has been coi ncidi ng

wth the date of the filing -- the antici pated date of
the filing of the transcript, which was about two
weeks, | believe, but we have to give the court
reporter an extra week, | believe, for a week of
heari ng.

CHAI RVAN NOBLE: Wwell, | have to | ook at

t he cal endar now.
Let's have all additional evidence wll
be filed by the 17th, Friday. How does that sound?
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MS5. HERNBRODE: O April?

CHAI RMAN NOBLE: April.

M5. HERNBRODE: And, M. Chairnman,
understand there are sone parties who may wi sh to nake
sonme corrections on the transcripts that have been
previously filed. Wuld those al so be due on that
dat e?

CHAI RVAN NOBLE: You know, you bring up
an interesting point, Joy. Typically, we do not
correct or alter the transcript. However, in this
case, due to sone | anguage issues, we are going to

alter the transcript, but only as to the | anguage

I ssues.

MR. BREEDLOVE: And the correction for
t he nane.

CHAI RVAN NOBLE: You had to bring that
up.

W will do the typical thing like for a
deposition. |If you find sonething in there that you
say | wish | hadn't said, well, you can file sonething

that says | wish | hadn't said that, but that don't
change the transcript. The transcript is what it is,
unl ess you want to challenge the reporter. Yeah, we're
probably not going to go through that proceeding

ei t her.
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Any ot her questions, coments, or

I ssues?
Ckay. Then the hearing is concl uded,
and we will gather over here for a little discussion.
(The proceedi ngs concl uded at
11: 06 a. m)
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STATE OF ARl ZONA
COUNTY OF MARI COPA )

BE | T KNOMN that the foregoing proceedi ngs
were taken before ne; that the foregoing pages are
a full, true, and accurate record of the proceedi ngs,
all done to the best of ny skill and ability; that
t he proceedi ngs were taken down by ne in shorthand
and thereafter reduced to print under ny direction.

| CERTIFY that | amin no way related to
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            1                 CHAIRMAN NOBLE:  Good morning.



            2  Mr. Mehnert, will you call the roll.



            3                 DIRECTOR MEHNERT:  Commissioner Allen.



            4                 COMMISSIONER ALLEN:  Present.



            5                 DIRECTOR MEHNERT:  Commissioner Henness.



            6                 COMMISSIONER HENNESS:  Present.



            7                 DIRECTOR MEHNERT:  Commissioner Horton.



            8                 COMMISSIONER HORTON:  Here.



            9                 DIRECTOR MEHNERT:  Chairman Noble.



           10                 CHAIRMAN NOBLE:  Here.



           11                 DIRECTOR MEHNERT:  Legal counsel is



           12  here, and we have a quorum.



           13                 CHAIRMAN NOBLE:  Good morning, Jon.



           14                 THE WITNESS:  Good morning, sir.



           15                 CHAIRMAN NOBLE:  Joy, are you ready to



           16  proceed?



           17                 MS. HERNBRODE:  In just a moment,



           18  Mr. Chairman.  Sorry, I needed a writing utensil.



           19                 CHAIRMAN NOBLE:  Okay.  Joy.



           20                 MS. HERNBRODE:  Yes.



           21                 CHAIRMAN NOBLE:  I heard some comment



           22  that you expect to be through with Mr. Fuller about



           23  3:00 this afternoon.  We would appreciate it if you



           24  would do your best to be done with him by 11:00 a.m.



           25                 MS. HERNBRODE:  I was aiming for noon,
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            1  hoping for earlier, Mr. Chairman.



            2                 CHAIRMAN NOBLE:  Thank you.



            3                 MS. HERNBRODE:  But I've also been



            4  strongly warned by a very wonderful woman that if I



            5  talk too fast, chaos will ensue.



            6                 CHAIRMAN NOBLE:  There will be an



            7  informal meeting with the Chair and the lawyers



            8  following today's testimony.



            9                 MS. HERNBRODE:  That's ominous.



           10                 CHAIRMAN NOBLE:  It is, I assure you.



           11                 MR. HELM:  Here or at a bar?



           12                 CHAIRMAN NOBLE:  Well, this Mormon boy



           13  ain't going to show up at no bar.



           14                 Please.



           15



           16                     JONATHAN FULLER,



           17  called as a rebuttal witness on behalf of the State



           18  Land Department, was examined and testified as follows:



           19



           20               REBUTTAL DIRECT EXAMINATION



           21  BY MS. HERNBRODE:



           22      Q.    Good morning, Jon.



           23      A.    Good morning.



           24      Q.    Joy Hernbrode for the State Land Department,



           25  for the record.  And you are?
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            1      A.    I'm Jonathan Fuller.  I reside in Phoenix,



            2  Arizona.



            3      Q.    All right.  Jon, did you rely on other



            4  experts in preparing your report and testimony?



            5      A.    Yes, I did.



            6      Q.    Historians?



            7      A.    Yes.



            8      Q.    Archaeologists?



            9      A.    Yes.



           10      Q.    Other hydrologists, geomorphologists?



           11      A.    Yes.



           12      Q.    Let's start --



           13      A.    Check that.  Other geomorphologists, no other



           14  hydrologists.



           15      Q.    Okay.  Let's start by talking about some of



           16  the testimony.



           17                 CHAIRMAN NOBLE:  Okay, now is going to



           18  have to have a little interruption.  The Chair has



           19  difficulty hearing the witness.  Perhaps he's



           20  recovering.  But is there some sort of device that may



           21  amplify Mr. Fuller's voice?



           22                 (An off-the-record discussion ensued.)



           23                 CHAIRMAN NOBLE:  Okay, continue.



           24                 THE WITNESS:  And I'll do my best to



           25  project towards you.
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            1                 COMMISSIONER ALLEN:  Please.



            2                 CHAIRMAN NOBLE:  Depends on how well you



            3  feel.



            4  BY MS. HERNBRODE:



            5      Q.    Let's start by talking about some of the



            6  stuff that Win testified to.



            7            Do you recall Win was asked about a



            8  pool-and-riffle system on the Verde that included



            9  5-foot deep pools and 1-inch deep riffles and whether



           10  that would be fun to boat?



           11      A.    Yes, I do.



           12      Q.    Based on your experience as a geomorphologist



           13  and a boater, is there anywhere on the Verde where



           14  there's a 1-inch deep riffle?



           15      A.    Not that I'm aware of.



           16            I take that back.  There may be in Segment 0.



           17      Q.    And, again, we're not asserting navigability



           18  on Segment 0; is that correct?



           19      A.    We are not.



           20                 COMMISSIONER ALLEN:  Joy, just one



           21  question real quick.



           22                 Define the limits of Section 0 for me



           23  again, Jon.



           24                 THE WITNESS:  Segment 0 goes from



           25  Sullivan Dam down to Forest Road 638, which I believe
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            1  is at Mile 7.1, somewhere in there.



            2                 COMMISSIONER ALLEN:  What about Stillman



            3  Lake?



            4                 THE WITNESS:  Stillman Lake was in



            5  Segment 0.



            6                 COMMISSIONER ALLEN:  Would you not be



            7  able to navigate Stillman Lake?



            8                 THE WITNESS:  Yeah, Stillman Lake is a



            9  pool.  I assume, by the fact that you're asking the



           10  question, that you've been there.  And the pool is



           11  about a quarter to a third of a mile long, to my



           12  recollection.  It's a couple of feet deep, at the most.



           13                 You can definitely put a boat in it and



           14  paddle around in it; but in my opinion, because it's



           15  isolated by very shallow reaches or reaches that have



           16  other characteristics of nonnavigability, I didn't feel



           17  like it met the reach of significant length that the



           18  courts have asked for in defining segments.



           19  BY MS. HERNBRODE:



           20      Q.    And, Jon, to follow up on that, if you



           21  recall, Mr. Burtell read a passage out of Williams'



           22  Guide that was describing Segment 0.  Was part of your



           23  conclusion based on the fact that Mr. Williams didn't



           24  believe that Segment 0 was particularly navigable?



           25      A.    Well, Mr. Williams doesn't actually make any
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            1  opinions about navigability; but he does describe the



            2  boatability, and he also mentions what's been called



            3  Stillman Lake and the fact that you can paddle around



            4  in it and actually encourages people to paddle up to



            5  the top of that and say this is the point where boating



            6  begins.



            7            Up above that, upstream of Stillman Lake, I



            8  think his descriptions of it are pretty accurate.  He



            9  says it's very steep, it's very rocky, it's not very



           10  wet.  And I would concur.  It would be very difficult



           11  to get a boat down there without being significantly



           12  bruised, or your person being significantly bruised.



           13  Your boat might survive, and you might not.



           14      Q.    All right.  Let's go back to Win here.



           15            Do you remember Win talking about using



           16  Google Maps to look for obstructions on the river?



           17      A.    Yeah, I believe Win said something like that,



           18  that's a good way to view the river, and Win and I have



           19  talked about that, and I think it's a good way to view



           20  the river if you can't be there in person.



           21            It's certainly not anywhere close to the



           22  perspective you get from standing with your toe in the



           23  water, I guess the phrase is we used earlier this week,



           24  or sitting in a boat.  It's just not as good.  There's



           25  an entirely different perspective on the water than





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        VERDE RIVER     VOLUME 16     04/03/2015

                                                                      3471





            1  when viewed from the sky.



            2      Q.    Win was also asked about channel shifts



            3  during floods and whether those are typical.  What do



            4  you think?



            5      A.    I think possible would be a better word,



            6  rather than typical.  I showed in my presentation a



            7  series of photographs, historic aerial photographs,



            8  that bracket a number of large floods in Segment 5 down



            9  near the Fort McDowell Indian Community, where the



           10  river is basically in the same place.  It's readily



           11  identifiable.



           12            I showed USGS maps for all of the segments,



           13  the oldest USGS maps that I could find, and in every



           14  case the river position is nearly identical in those



           15  older maps to its current position.  There had been, of



           16  course, some changes locally, but those kinds of



           17  changes tend to be relatively minor, and certainly the



           18  character of the river hasn't changed from the oldest



           19  maps.



           20      Q.    If there were going to be channel shifts,



           21  though, they would occur during floods, not at other



           22  times?



           23      A.    That would be typically when they would



           24  occur, at their greatest rate.



           25      Q.    Win talked about why he felt mean depths were
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            1  less helpful in determining navigability.  What are



            2  your thoughts on that?



            3      A.    Joy, can I go back just one second?



            4      Q.    Yes.



            5      A.    I said the river hasn't changed in character,



            6  and I would like to clarify.  It certainly has changed



            7  in character due to the flow depletion in Segment 2.



            8  It's a much smaller wet part of the river than it was



            9  prior to -- in its ordinary and natural condition.



           10            And now we can go to the mean depths.  So you



           11  asked me a question, I believe, is whether the mean



           12  depths were a good or a bad way to look at depth.



           13            I think if mean depth is all you have, mean



           14  depth is a good way to look at the depths of the river.



           15  When you're boating, you don't boat the average depth



           16  of the channel.  You put your boat in the deepest part



           17  of the channel.  That's just plain common sense.



           18            So I think maximum depths is the way to look



           19  at -- the appropriate way to look at determining the



           20  boatability of a river segment.



           21      Q.    And when you say maximum depth, you're not



           22  talking about judging depth based on the pools; you're



           23  talking about the deepest part of the shallow places,



           24  correct?



           25      A.    Right.  In any given cross-section of the
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            1  river, I would be talking about the maximum depth at



            2  that cross-section.  Clearly there are pools on the



            3  Verde River that are probably 20 feet deep.  They're



            4  deeper than I can dive without my scuba equipment.  And



            5  I'm not talking about those depths as being



            6  representative.



            7            I am talking about when you're looking at a



            8  particular cross-section, what's the deepest point



            9  there.  That's where you put your boat.  That's what



           10  determines boatability.



           11      Q.    And does mean depth underestimate natural



           12  channels, depth in natural channels?



           13      A.    It can.  If the channel is a perfect



           14  rectangle, then the mean depth and the maximum depth



           15  are the same.  There are very few perfect rectangles in



           16  nature, and so in most cases there's an offset, and in



           17  almost every case --



           18            Sorry.  My wife would like us to know that



           19  her flight reservations have been made.  And I've just



           20  turned on my mute.  Sorry.



           21            So in most cases the mean depth is lower than



           22  the maximum depth; in some cases, significantly.  And I



           23  had a slide in my presentation that gave a



           24  cross-section example of that case.



           25      Q.    You used average depths in the Land
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            1  Department report?



            2      A.    Yes.



            3      Q.    And if you had to do it again, what would you



            4  use?



            5      A.    If I had to do it again, with the budget I



            6  had at the time, which was pretty challenging, I



            7  probably would end up with the same -- using the same



            8  thing.



            9            If I had more time and budget when we did our



           10  first round of studies, I would have taken a probe and



           11  measured depths every hundred feet down the entire



           12  river and reported that.



           13      Q.    We're still using the depth calculations and



           14  the rating curves you developed for the 1993 study, is



           15  that --



           16      A.    Yes, yes.  So we had that data.  I didn't



           17  feel like it was fair to abandon that data.  But we've



           18  certainly supplemented it with the detailed fieldwork



           19  and estimates that we've been able to make, as well as



           20  information that other folks have come to.



           21            For instance, Dr. Mussetter did some modeling



           22  of a couple of reaches, and able to look at that, and



           23  that depicts some maximum depths and that shows how the



           24  means are different.  So we've been able to supplement



           25  that and I think give a better depiction of what the
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            1  real depths of the river on the Verde are.



            2      Q.    Okay.  I would like to talk about a couple of



            3  things that the historians testified to.  In your



            4  opinion, when you're looking at historical information,



            5  is it more important to pay attention to someone's



            6  characterization of the river, i.e., is it navigable or



            7  not, or their observations about the river, it's 3 to



            8  5 feet deep and flowing slowly or something like that?



            9      A.    Well, I guess I've been doing these studies a



           10  long time, and in listening and reading and hearing



           11  about different observations of someone might have said



           12  there are navigable streams, there are navigable



           13  streams, it's very difficult to get inside their head



           14  and understand what they meant by navigable, what their



           15  definition was.  And certainly we've spent many hours



           16  talking about definitions of navigability and standards



           17  thereof.



           18            So I would say it's more important to look



           19  at, from an expert's perspective and a scientist's



           20  perspective, to look at what actual physical



           21  measurements they were making, estimates they were



           22  making.  So if somebody said they thought it was 2 foot



           23  deep, I think that's more relevant than if they were



           24  saying it was navigable or nonnavigable.



           25      Q.    Both of the historians talked about





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        VERDE RIVER     VOLUME 16     04/03/2015

                                                                      3476





            1  boosterism.  What's your understanding of what



            2  boosterism means?



            3      A.    Yeah, so boosterism is something that we're



            4  well aware of if you're studying historical documents.



            5  And when we were doing the original studies, we had



            6  historians on our team that were certified and



            7  qualified historians, and we had these kinds of



            8  conversations.  It came up in the context of the Santa



            9  Cruz River study, in which there were some clearly



           10  boosterish articles that talked about the ever-flowing



           11  Santa Cruz River and lakes on the Santa Cruz and



           12  sailing on the Santa Cruz that were more than just



           13  fanciful.  They were probably closer to land fraud.



           14            And so we were well aware of that.  So



           15  boosterism is kind of trying to promote your community,



           16  say a little more than is really there and describing



           17  in a way that makes it sound bigger, more enticing than



           18  it is, as a way to get people to come and move here and



           19  make investments in your community.



           20      Q.    And I think you found us an example of what



           21  you think of as boosterism, and it's Page 15 of the



           22  slides that were provided or it will be up here on the



           23  screen.



           24      A.    Slides?  Sorry.



           25      Q.    It's in there too.
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            1      A.    So this is from the Arizona Republican back



            2  in July of I believe it's 1891.



            3            And I think you're all struggling to read



            4  that, so let's hopefully skip down.



            5                 CHAIRMAN NOBLE:  Could you please



            6  proceed?



            7                 THE WITNESS:  Yes.



            8                 So it's an article that describes the



            9  prosperity of Tempe and talks about what a beautiful,



           10  wonderful place it is and the streets lined with wagons



           11  full of the golden produce or the amber crops,



           12  et cetera, et cetera, et cetera.  And you can all, at



           13  your leisure, take a look at this article.



           14                 I believe I actually have -- for some



           15  reason my screen --



           16                 CHAIRMAN NOBLE:  Joy, is this something



           17  that wasn't previously presented?



           18                 MS. HERNBRODE:  It was not previously



           19  presented.  It is now in evidence as X083, and we are



           20  looking at Page 15, and there's a blowup on Page 15 and



           21  the entire article on Page 16.



           22                 CHAIRMAN NOBLE:  Thank you very much.



           23                 THE WITNESS:  And I understand from the



           24  chair you would like us to move on.



           25                 CHAIRMAN NOBLE:  Very quickly.
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            1                 THE WITNESS:  Thank you.



            2  BY MS. HERNBRODE:



            3      Q.    All right.  Do you see anything about the Day



            4  brothers' account that makes you feel it's a boosterism



            5  article?



            6      A.    I do not.



            7      Q.    It's published in the Yuma paper?



            8      A.    It's published in the Yuma paper.  There is



            9  some language and use of adjectives that you wouldn't



           10  typically find in today's paper, but it's clearly a



           11  factual-type article, an account of something that they



           12  believe happened.



           13      Q.    Is it difficult to evaluate historical



           14  information if the information an expert relies on



           15  isn't in the record?



           16      A.    Yes.



           17      Q.    Okay, look let's move on to Dr. Mussetter's



           18  slides, which are Exhibit X060 is the original, and



           19  then you have some changes you made, some illustrations



           20  you did.



           21            There was a huge discussion with both Win and



           22  Bob regarding the bankfull concept and whether the



           23  lower Verde was likely to be sinuous or braided?



           24      A.    Yes.



           25      Q.    So looking at X083, Page 1, which are your
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            1  modifications to Bob's Slide No. 4, can you explain the



            2  differences in opinion here?



            3      A.    You're talking about this slide right here?



            4      Q.    Yeah.



            5      A.    All right.  So this was in Dr. Mussetter's



            6  presentation.  It's certainly a slide we've seen before



            7  and we've seen in the literature.  It's commonly used.



            8  There's a couple of things I would like to point out



            9  besides the typo that says "Gila River" instead of



           10  Verde River.



           11            Is that this really isn't a slide about



           12  navigability.  This is a slide about channel pattern,



           13  and it does have three categories; Straight,



           14  Meandering, and Braided.  When asked about where the



           15  Verde sits, I believe the answer that I recall was in



           16  the 3, possibly 4 category, which, when you highlight



           17  the limits of the little -- what do you call that sign



           18  there that's on there?  If you highlight this area that



           19  sits in that --



           20      Q.    Blue.



           21      A.    -- meandering area, the channel sits up here,



           22  which is what I've been saying.  It's more meandering



           23  than it is braided.



           24            Braided is down here, and I showed you



           25  pictures, and I'll say again and I'll say as many times
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            1  as I'm asked, the Verde River does not look like this.



            2  It looks like this, and it's in the meandering



            3  category.



            4                 CHAIRMAN NOBLE:  Mr. Fuller, is that



            5  what you previously testified to?



            6                 THE WITNESS:  Yes, it is.



            7                 CHAIRMAN NOBLE:  Why are we revisiting



            8  this?



            9                 THE WITNESS:  Because it's rebutting



           10  testimony from Dr. Mussetter.



           11                 CHAIRMAN NOBLE:  Did you previously



           12  testify about it?



           13                 THE WITNESS:  Yes.



           14                 CHAIRMAN NOBLE:  Thank you.  The



           15  Commission heard it the first time.



           16                 MS. HERNBRODE:  Sorry, Mr. Chairman.



           17  BY MS. HERNBRODE:



           18      Q.    Okay, let's move on to Bob's Slide 61, which



           19  is Page 2 in X083.



           20            There was a lot of discussion about where the



           21  Verde falls on this.  Can you explain the differences



           22  in opinion and where you think the Verde falls on this?



           23      A.    Yes.  Let's say where the Verde lies here, so



           24  we don't get confused about Verde Falls.  And the



           25  reason we're including this is because the
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            1  Commissioners had a number of questions on this



            2  particular category, and I think this clears up a lot



            3  of the questions and discussion.



            4            There was discussion about Win saying



            5  bankfull discharges were in this range, but typically



            6  geomorphologists will tell you that bankfull discharges



            7  are somewhere between a 1.5-year event up to



            8  potentially a 10-year event.



            9            So if we take that at face value, I've added



           10  some information.  Bob's slide was this information.  I



           11  added this blue box and this blue arrow.  The two-year



           12  discharge at Clarkdale is about 6,600 cfs, and at



           13  Tangle Creek it's about 61,000 cfs.  That's in this



           14  range represented by the arrow.  And if you're looking



           15  at those kind of bankfull discharges, the two to



           16  ten-year, it clearly does plot in the braided category.



           17  So we would expect, between a two and a ten-year



           18  discharge, the river to be braided.



           19            That is not, however, within the range of the



           20  ordinary and natural flows by any expert's opinion on



           21  the Verde River.  The ordinary flows are in this range



           22  right down in here, and those flows at that flow rate



           23  predict strongly in the meandering category, which is



           24  completely consistent with the testimony I originally



           25  gave; that the river has a compound channel with a
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            1  meandering, generally sinuous single channel, and at



            2  flood stages it has a braided channel.



            3      Q.    Okay.  Can you tell how deep a river is from



            4  the air?



            5      A.    Not very well.



            6      Q.    So does it hold true that you can't tell



            7  depth from any of the aerial photos?



            8      A.    Places where you can see depth is where if



            9  you see a rock sticking out, you know the rock is



           10  sticking out and it's not deep there at all.



           11            On the Verde River, because of the character



           12  of the water, you don't really see more than 6 inches



           13  into the -- anything that's 6 inches down or below



           14  you're really not going to pick up from the air.



           15      Q.    Let's talk a little bit about Site 1, the



           16  Tangle Creek site.  This would be Page 5 in the X083.



           17            Okay, so there was some discussion about



           18  whether or not the effects of the dam had any impact on



           19  this site.  It's above, is it Horseshoe Dam; is that



           20  correct?



           21      A.    Horseshoe Dam is the upstream.  Horseshoe



           22  Reservoir is the upstream reservoir, yes.



           23      Q.    And this is in Segment --



           24      A.    This is in Segment 4.



           25      Q.    You had some concerns about the modeled
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            1  depths here?



            2      A.    Do you want to talk about the impacts of the



            3  reservoir, or do you want to talk about this map here?



            4      Q.    Well, since I asked you about the reservoir,



            5  let's go there first, and then we'll circle back.



            6  Sorry.



            7      A.    There was a discussion --



            8      Q.    We're at Page 11 now.



            9      A.    Page 11.  This is Dr. Mussetter's Slide 73,



           10  about whether there was any influence of the reservoir



           11  on the channel at the Tangle Creek gage.



           12            And I would just like to clarify with Bob, in



           13  his discussion about effective discharge and when



           14  sediment's moving and whatnot, and that the reservoir,



           15  you can only have -- the reservoir can only have an



           16  effect on the Tangle Creek site when it was up that



           17  high.



           18            And I would just like to point out that the



           19  top of the spillway gates, as shown right here for the



           20  dam, the reservoir for Horseshoe, is at 2026, which



           21  falls in the middle of Site No. 1.  Well, a little bit



           22  above Site No. 1, the cross-sections.  And the maximum



           23  water surface is well above that.  Spillway crest is



           24  quite a bit lower.



           25            So it's entirely possible that when that
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            1  reservoir is full, sediment will start to form a small



            2  delta, which you see this illustrating this process.



            3  When the reservoir is full, you dump sediment at the



            4  upstream end, and that clearly looks what's happening.



            5  I think Bob made a nice presentation that showed that



            6  that had occurred episodically, and it was coincident



            7  with the time when there had been large



            8  reservoir-filling floods, and so it's very likely.



            9      Q.    So --



           10      A.    So having said that, I believe that there has



           11  been an impact.  Joy, you want to interrupt me.



           12      Q.    I just want to say what you're talking about



           13  is Page 12 of X083.



           14      A.    Thank you.



           15            So my reading of the record is that it's



           16  entirely possible that there has been an impact from



           17  the reservoir at that site.



           18            Having said that, I would agree with Bob that



           19  the channel downstream of that impact point, which



           20  occurs basically at the gage itself that Win was



           21  talking about, the channel downstream of there bears



           22  characteristics that are very similar to the rest of



           23  the river, and I don't know that the morphology of the



           24  channel has been impacted that much downstream of this



           25  point right by the gage.
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            1      Q.    And you've boated this area?



            2      A.    I have boated it.



            3      Q.    Would it have been more boatable absent any



            4  impacts by the dam?



            5      A.    There's something odd that's gone on right at



            6  the gage there that's created a little pool with a



            7  three-side overflows that go into a narrow channel, and



            8  that's a little trickier to boat than I think most of



            9  the rest of the river is.  And I think that's probably



           10  due to these very rare, but episodic, and somewhat



           11  significant at the gage here.



           12            And I really don't want to talk more about it



           13  than that, so...



           14      Q.    Okay.  And you did take a video of boating



           15  through this area.  In the interest of time, we'll be



           16  submitting that, rather than playing it today.



           17                 CHAIRMAN NOBLE:  Thank you.



           18  BY MS. HERNBRODE:



           19      Q.    And you also boated back upstream through



           20  this site?



           21      A.    I did, so...



           22            And I did that for the reason of it's really



           23  interesting to look at computer model results.  They



           24  inform on lots of things.  We do a lot of computer



           25  modeling ourselves, in our firm, myself.  I've done
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            1  tons and tons of modeling.



            2            But it's a very different perspective what



            3  you get out of a computer than what you see in the real



            4  world when you are sitting in the seat of a boat.  So I



            5  thought I would go out to Dr. Mussetter's Site 1, since



            6  it's somewhat easy to get to, and paddle on through it.



            7  And I have a GoPro video that shows myself paddling



            8  through it in one of my solo canoes, and it's an easy



            9  paddle.



           10            Went on through.  I got down to the bottom,



           11  and I brought the particular canoe that I brought



           12  because it's easy to carry, easier to carry, and I had



           13  about a mile walk back upstream.  When I got to the



           14  bottom, I realized I could paddle back upstream.  The



           15  current's not that swift.  And so I did.  I paddled



           16  back upstream.  I got to the riffles, and I will tell



           17  you right now in advance that I tried to paddle through



           18  the riffles, and if I had had a poling boat, I probably



           19  could do it, or maybe bigger shoulders; but I did not,



           20  so I stopped, I dragged my boat to the edge of the



           21  riffle, and kept on paddling up through the areas of



           22  less current.



           23            And one of the reasons I bring that up is



           24  because we also had a discussion about what the typical



           25  velocity of the Verde River is, in discussing some of
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            1  the GLO data and Mr. Burtell's checks that he had done



            2  on some GLO estimates of flow depth and width, which is



            3  a perfectly reasonable thing to do.  It's something I



            4  would do myself.



            5            But one thing you need to know is the



            6  velocity is not constant across the river, and that's



            7  what you discover when you're a boater.  There is a



            8  portion of the channel that has current and portions of



            9  the channel that sometimes have very little current and



           10  sometimes there are eddies where the current's actually



           11  going in the upstream direction.  And so a much smaller



           12  segment of the width of a channel has velocity than the



           13  entire width of the channel.  And you see that in this



           14  video.



           15      Q.    All right.  Let's go back to the Slide 5 or



           16  Page 5.  You had some concerns about the modeled depths



           17  here?



           18      A.    There's a couple of things I would like to



           19  point out about these profiles that Bob did.  And,



           20  again, we do modeling, and this is typically the kind



           21  of thing that you see.



           22            So there's a couple -- if you look at the



           23  diagram here, I want you to view this in its proper



           24  context.  So, one, this is the modeling reach.  This is



           25  the reach that I paddled through.  And what's shown on
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            1  this diagram is the channel bed elevations for



            2  cross-sections that were surveyed and then I believe



            3  interpolated from some kind of aerial mapping.  And



            4  this blue and the reddish line are the computed



            5  water-surface profiles, and there's a really good



            6  match.  These dots are actually the measured



            7  water-surface elevations from the field, and there's



            8  pretty good correlation between those, until you get up



            9  into this upper riffle reach right up in here near the



           10  top of his Site No. 1, and you can see in some places



           11  these are off by nearly a foot in some places.



           12            So when we're talking about making estimates



           13  of depth and we're saying, well, it's 1.7 or 1.3,



           14  knowing that we missed the prediction by almost a foot,



           15  you need to view those estimates in that context.



           16            The other thing is that Bob picked out three



           17  of the shallower points, and I understand why he did



           18  that, and as Rich pointed out the last couple of days,



           19  their theory is that these limiting points are what



           20  dictate whether streams are boatable or not.



           21            But I would advance to you and ask for your



           22  consideration that that's not a very reasonable



           23  depiction of the average depth of this reach, and this



           24  reach was chosen for its characteristics of having



           25  multiple riffles.
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            1            So we have maximum depths at Section 2 of



            2  2.4, 2.6.  At Section 4 and at Section 5 it's 3.3.  If



            3  I take all of the maximums for all of the sections that



            4  were modeled, the average for the reach is 3.9 feet,



            5  and this is at 296 cfs.



            6            If Bob had submitted his RAS model, I could



            7  have rerun it for the median flow rate, but this is a



            8  decent flow rate to use.  And, actually, the day I was



            9  out there canoeing it happened to be at 294, so the



           10  video is a very good perspective on what this feels



           11  like on the river.



           12            So then the next thing to think about in the



           13  information that was presented was what was actually



           14  presented to us was this rating curve, and that uses



           15  the average depths, not the maximum depths.



           16      Q.    And, Jon, you've moved on to Page 6?



           17      A.    This is Bob's Slide No. 35 and my page No. 6



           18  for whatever this exhibit number is.



           19            So I've put the average depths down here, but



           20  then also the maximum depths.  So at Cross-section 2,



           21  the average depth at 296 cfs is 2.05 and maximum is



           22  2.4; and, again, you see these differences of a half



           23  foot or sometimes double the difference.



           24            So this is why the maximum depth, to me, is a



           25  much better read on the depth than the average depth,
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            1  because in putting a small boat on the river, you're



            2  very close to the maximum depth if you at all have any



            3  kind of talent as a boater.



            4      Q.    There's a question.



            5                 COMMISSIONER ALLEN:  In regard to



            6  Page 5, the depths that you're recording on here, these



            7  are the depths of the river in the thalweg, is that



            8  what this represents?



            9                 THE WITNESS:  Yes, because the blue line



           10  is the water surface, and the dark line here at the



           11  bottom is the thalweg or the minimum elevation of the



           12  bed.



           13                 COMMISSIONER ALLEN:  Okay.  Thank you.



           14  BY MS. HERNBRODE:



           15      Q.    Did you have another -- do you want to go to



           16  Slide 7?



           17      A.    You see the same pattern in the other Sites 2



           18  and 3, but I don't think there's any need to beat that



           19  horse.



           20      Q.    Okay.



           21      A.    We can look, however, if you would like, at



           22  the average depth at the corrected or the ordinary and



           23  natural median flow rate, which I believe is 440 cfs,



           24  and it basically also moves those depths up above at



           25  those three cross-sections.
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            1      Q.    And this would be Page 7?



            2      A.    Page 7.



            3            So I looked at that just for the sake of



            4  making a comparison what the -- rather than the 296



            5  that Bob was modeling for whatever science he was doing



            6  for that study to the discharge that we've been



            7  considering lately for navigability.



            8      Q.    Okay.



            9      A.    But, again, those are averages, not maximum?



           10      Q.    And there were some questions about the



           11  aerials that were shown in Bob's PowerPoint, which is



           12  X060, Pages 39 to 41.



           13      A.    And this is something on the disc you gave



           14  me?



           15      Q.    No.



           16      A.    This is one of mine here?



           17      Q.    Well, no, this would be out of Bob's



           18  PowerPoint.  Do you not have it?



           19      A.    I do.



           20      Q.    Okay.



           21      A.    What Page?



           22      Q.    39.



           23                 COMMISSIONER HORTON:  Mr. Chairman, I



           24  wanted to ask a question.



           25                 CHAIRMAN NOBLE:  Please do.  Let
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            1  Mr. Fuller find where he wants to go first, and then



            2  you can ask a question.



            3                 Are you ready, Jon?



            4                 THE WITNESS:  Sure.  I'm ready.



            5                 COMMISSIONER HORTON:  It must have



            6  passed me by.  What is thalweg?  Weg just means trail



            7  or way in German.



            8                 THE WITNESS:  Ah, yes.  So in German



            9  it's thalweg, actually.  I remember a really nasty



           10  argument between two experts.



           11                 COMMISSIONER HORTON:  Das vichte.



           12                 THE WITNESS:  It's the deepest part of



           13  the channel.  So if you take the water down to its last



           14  drop, that's where you'll find it.



           15                 COMMISSIONER HORTON:  Okay.



           16  BY MS. HERNBRODE:



           17      Q.    But is the deepest part of a side-to-side



           18  slice of the channel, not a length slice?



           19      A.    The thalweg is a line that connects the



           20  deepest parts of all the channels.  I guess that would



           21  be a better way of saying it, all the cross-sections.



           22      Q.    Okay.  All right.  There were some questions



           23  about these aerials.



           24      A.    Yes.  I believe Commissioner Allen was asking



           25  about these dates, so I looked them up.  If you're
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            1  interested in the Fairchild Series, you can actually go



            2  to the University of California-Santa Barbara Library



            3  Collection has these online now.  These are February



            4  1934, and I believe the average discharge for that



            5  month was 269 cfs.  And this is Photo Series C-2920.



            6            There was a flood in 1932, which was two



            7  years prior, of 53,000.  So we're seeing some marks of



            8  a fairly large flood a couple of years prior.  This is



            9  fairly close to baseflow in this photo.  So I just



           10  thought I would answer those questions for you.



           11                 COMMISSIONER ALLEN:  Thank you.



           12  BY MS. HERNBRODE:



           13      Q.    And you have boated through Dr. Mussetter's



           14  Sites 2 and 3 as well?



           15      A.    Yes.



           16      Q.    Any problems there?



           17      A.    It's a little strainery downstream of the



           18  dams because of the impact of floods that others have



           19  talked about and correctly depicted.



           20      Q.    And do you think that it would be more



           21  boatable absent the dams, or less?



           22      A.    Yes.  I think it would clean out a lot of the



           23  strainers and create a more natural channel that you



           24  see similar upstream of the dams in Segment 4.  Well, I



           25  believe, Segment 4 would be cohesive in terms of its
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            1  characteristics, as I have characterized it, and that



            2  would go down to Needle Rock, which is basically where



            3  the river comes out of the canyon and enters the valley



            4  upstream of the Rio Verde and -- what's now Rio Verde



            5  and Fort McDowell.  And that's why I chose to change



            6  the segments there.  Since we're looking at the



            7  ordinary and natural condition, it didn't make sense to



            8  make the break at a manmade feature.



            9      Q.    Are there any other -- I know we had a bunch



           10  of other questions or a bunch of other discussion



           11  slated for Dr. Mussetter's presentation.  Do you have



           12  anything else that you think we really need to talk



           13  about considering the concerns of time?



           14      A.    I would just say in general that view from



           15  the air, again, is not the same as the view on the



           16  ground.  It's nice to have a helicopter tour.  My first



           17  view of the Verde was in the SRP's helicopter in



           18  graduate school.  It's a nice way to kind of get the



           19  general context, but it's not the same as being there.



           20      Q.    Would you have a concern if you were asked to



           21  opine about navigability without having a specific type



           22  of boat in mind?



           23      A.    I don't know how you can make a determination



           24  of boatability or navigability without a specific boat



           25  in mind.  And, in fact, when we wrote the original
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            1  reports back in the early '90s, that was one of the



            2  questions we put in the summary, and you can go back



            3  and look at those original reports, was what kind of



            4  boat type are you interested in talking about?  Because



            5  the question of whether it's boatable or not changes



            6  whether you're talking about steamboats or keel boats



            7  or Queen Marys or canoes or kayaks or what.  It's a



            8  different question.



            9      Q.    And in all of the other navigability



           10  litigation that you've been involved in, there's been a



           11  specific type of boat?



           12      A.    Yes.  Some States refer to it as the



           13  criterion craft, and so they have arguments about what



           14  that criterion craft would be, but they use it, and



           15  they calculate its characteristics and determine



           16  whether it could or couldn't be in areas, particularly



           17  for answering the susceptibility question.



           18      Q.    And you mentioned the change in the segments,



           19  and I think most of the other -- oh, I'm sorry.



           20                 COMMISSIONER ALLEN:  Yeah, before we go



           21  any further, what is the criterion craft that would be



           22  used here on the Verde?



           23                 THE WITNESS:  I would say, based on the



           24  historical record, that it would be small, low draft



           25  boats, and that would include canoes and flatboats.
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            1  That's what we see were successfully used in the



            2  historic period.  I don't think you could make a



            3  nonsmirking argument that steamboats could be used in



            4  Segment 3.



            5                 CHAIRMAN NOBLE:  Oh, Jon, come on.



            6                 THE WITNESS:  The gentleman from the



            7  Apache Tribe seemed to think they could be used in



            8  Segment 2, but we don't have any historical examples of



            9  that.



           10                 And I feel very comfortable saying that



           11  canoes of a whole wide variety of canoes, as well as a



           12  wide variety of flatboats of the type that Brad Dimock



           13  talked about, could be used on the entire Verde, with



           14  the exception of Segment 0.



           15  BY MS. HERNBRODE:



           16      Q.    And you would characterize the Edith as a



           17  flat boat because she has a flat bottom?



           18      A.    Yes.  Yeah, so flat boat has a wide



           19  character.  And Commissioner Noble has told me not to



           20  repeat my testimony, but if you look at the boating



           21  character in the presentation I gave, I talked all



           22  about that.



           23                 CHAIRMAN NOBLE:  Jon, you're



           24  specifically invited to that little small group



           25  discussion following today's testimony.
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            1                 THE WITNESS:  Is that a good thing or a



            2  bad thing?  I was thinking about going home.



            3                 CHAIRMAN NOBLE:  For you it's a good



            4  thing.



            5  BY MS. HERNBRODE:



            6      Q.    Okay.  So I think you answered this, but I'm



            7  not confident.  So why did you change your



            8  segmentation?  We changed both at the top and the



            9  bottom; is that true?



           10      A.    I already answered the bottom, so I'm not



           11  going back to that.



           12      Q.    Thank you.



           13      A.    The top, I decided to break Segment 1 into a



           14  Segment 0, and then I further segmented it to the 0-A



           15  and 0-B.  And I thought long and hard about this.



           16  Navigability is not an easy decision to make in some



           17  cases, and in the upper part of the Verde I thought



           18  long and hard.  The boating guides talk about being



           19  able to start to boat at the top of the lake that



           20  Commissioner Allen asked me about.  So I think above



           21  that it was an easy decision, so I called that



           22  Segment 0-A.



           23            0-B was a little tougher decision.  I had



           24  read Williams and, as I testified, I went out and



           25  boated it for the first time in, I believe it was,
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            1  October down to Forest Road 638.  And I found it to be



            2  much easier to paddle through there than what Williams



            3  describes and what I had heard from other boaters.



            4            I expected to have to drag my boat for a



            5  quarter mile at a time.  And, basically, I dragged my



            6  boat for a couple hundred yards from the confluence of



            7  Granite Creek and said, "Oh, I can paddle that," jumped



            8  in and paddled, and I paddled the rest of the way down



            9  to Forest Road 638, so...



           10            And yet there were characteristics in that



           11  reach that I felt were not conducive to navigability,



           12  and so I could not, in good conscience, advance that.



           13  And so I talked to the State, and we changed the



           14  segmentation and went forward from there.



           15      Q.    In the difference between the old boundaries



           16  between Segments 4 and 5 and the new one, does that



           17  move any major rapids or other obstructions into a



           18  different segment?



           19      A.    Well, I don't know that there are any



           20  significant obstructions in Segment 4 at all, and there



           21  are no significant rapids that we know of downstream of



           22  Bob's Site No. 1, so that would include the reservoir



           23  reach.



           24      Q.    Rich thinks ferry crossings should be



           25  disregarded.  You didn't count ferry accounts as
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            1  boating accounts, right?



            2      A.    Well, I listed them in my accounts of



            3  boating, but when I summed up my this is the number of



            4  times people went down the river, I did not use the



            5  ferries.



            6            But I think that it's important to think



            7  about ferries because it tells you some things.  It



            8  tells you that the river was deep enough that somebody



            9  decided that it would be better to be in a boat than



           10  trying to wade it or to wait it, to wait it out; but



           11  they needed some kind of a vessel to get across.



           12            And in the case of some ferries in some



           13  places, those are significantly sized boats that



           14  carried thousands of pounds.  On the Verde it's not the



           15  case.  They were small boats.  They were carrying mail



           16  couriers and small amounts of supplies in the case of



           17  the Camp Verde/Fort Verde ferry.



           18            But it does tell you that there's a condition



           19  there that makes it more pleasant to be in a boat than



           20  it is to be trying to wade it.  And I think that's



           21  significant, particularly for the susceptibility



           22  argument.



           23      Q.    Do you see any reason to disregard a boating



           24  account if the people who were in the boat were



           25  hunting?
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            1      A.    No.



            2      Q.    Could they have been hunting for a commercial



            3  purpose?



            4      A.    They could have been.  Could have been



            5  putting food on their table, if you use Rich's words.



            6      Q.    And does a couple of guys with a couple



            7  hundred pounds of camping gear or hunting gear, is that



            8  any different than a couple of guys with a couple of



            9  hundred pounds of commercial goods?



           10      A.    The material is different, but the weight,



           11  weight is weight, whether that's a fat guy or whether



           12  it's a big sack of something else.



           13      Q.    And the way it would float down the river is



           14  the same?



           15      A.    Yes, if the weight is the same.



           16      Q.    Do you understand Mr. Dimock's testimony to



           17  indicate the Verde wasn't navigable?



           18      A.    No.  Quite the contrary.



           19      Q.    Do you understand him to say that no one



           20  built boats for the Verde?



           21                 CHAIRMAN NOBLE:  Excuse me, Joy.



           22                 MS. HERNBRODE:  Okay.



           23                 CHAIRMAN NOBLE:  Better get off that one



           24  pretty fast.



           25                 MS. HERNBRODE:  All right.  That was my
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            1  last question for that one, but we'll skip it.



            2  BY MS. HERNBRODE:



            3      Q.    Do people always use the best boat for the



            4  purpose historically?



            5      A.    No.



            6      Q.    Even today?



            7      A.    Even today.



            8      Q.    Did you see some odd boats on the river



            9  during the race last weekend?



           10      A.    I did the -- but I keep forgetting the name



           11  of this race.  But, yes, I went up and did it on



           12  Saturday.  And as I was paddling along, in the misery



           13  of trying to catch up to this guy with a kayak paddle,



           14  in a canoe, I went past two people in an aluminum Jon



           15  boat, a flat-bottomed boat, loaded to the gills and



           16  over the gunnels, probably 2 feet over the gunnels with



           17  gear, woman sitting on top of the gear, and on top of



           18  that was a little dog carrier cage with a dog in it.



           19  And this is at 123 cfs.



           20            And as I paddled by, I said, "How far are you



           21  going?"



           22            And they said, "All the way."



           23            And I said, "All the way to the Salt?"



           24            And he said, "All the way to the Salt."



           25            Don't know if he's made it yet.  I doubt it,
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            1  so far.



            2            Later that day I went down to the Camp Verde



            3  gage, which is downstream of Beasley below The Falls,



            4  and I was looking for some depths in the pools there



            5  and at the control section.  And as I was standing in



            6  the water, a rubber raft came through.  They had eight



            7  people operating as a paddle raft, and they went



            8  through just fine.  They were having a pleasant time.



            9  They were going down to Gap Creek, which is a little



           10  eight-mile run through the whitewater reach.  And,



           11  again, this is at 123 cfs.



           12            And I bring that up because if you read the



           13  boating guides and you rely solely on the boating



           14  guides, they tell you things like you can't raft it



           15  below 700 cfs or they have different rates for



           16  different boating guides, and this was 123 cfs and



           17  these people were having a great time.



           18            So there's the perspective on the river of



           19  the boater, and there's the perspective of what the



           20  books tell you.  And I told you this story of my



           21  research work in graduate school when the Forest



           22  Service said you can't boat that river, and every day



           23  we were on it and boats went by us.



           24      Q.    And just for clarity, the race you were in



           25  last weekend was on the Verde?
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            1      A.    Yes.



            2      Q.    Okay.



            3      A.    Went from the 260 bridge or the White Bridge



            4  down to Beasley Flat, about 10 miles, took me an hour



            5  to --



            6                 CHAIRMAN NOBLE:  Joy, would that be



            7  considered new testimony?



            8                 MS. HERNBRODE:  Possibly.



            9                 THE WITNESS:  I've done it before.



           10                 CHAIRMAN NOBLE:  Jon, we don't want the



           11  record to reflect that, that you've brought in new



           12  testimony after your direct.



           13  BY MS. HERNBRODE:



           14      Q.    Were you concerned about the lack of log



           15  floats on the Verde to demonstrate navigability?



           16      A.    No.  I think if you've been to the Verde, you



           17  kind of understand why there's not log floats.  Until



           18  people start building houses out of saguaros, which is



           19  what the vegetation lining the canyon walls of most of



           20  the Verde River, and there's some Juniper and pinion up



           21  high, but it's not really a log-heavy, rich watershed.



           22            Also, the fact that as soon as humans were



           23  there, they had irrigation dams across the river.  So



           24  you really shouldn't have to spend much time wondering



           25  why people weren't trying to float logs.  It would take
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            1  out irrigation dams, and there weren't just that many



            2  logs to be floated.



            3      Q.    There was some discussion about the Black



            4  River and why the State didn't advocate for its



            5  navigability, despite the fact it's used for modern



            6  recreational boating.



            7            Can you talk a little bit about why we did



            8  not advocate for navigability on the Black?



            9      A.    The shortest answer is --



           10                 CHAIRMAN NOBLE:  I thought we talked



           11  about that before.



           12                 MS. HERNBRODE:  We did not.  We did not.



           13                 CHAIRMAN NOBLE:  You did not?



           14                 MS. HERNBRODE:  I did not.



           15                 CHAIRMAN NOBLE:  Okay.  Go ahead, Jon.



           16                 THE WITNESS:  The shortest answer is



           17  that the existence of recreational boating was not the



           18  sole criteria that we used in determining whether to



           19  make a case of navigability or not.  That's simply not



           20  the case.



           21  BY MS. HERNBRODE:



           22      Q.    The Black River has a very short boating



           23  season, depending on snowmelt?



           24      A.    That would be the other reason, is that it



           25  has a very, I would say, undependable season of





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        VERDE RIVER     VOLUME 16     04/03/2015

                                                                      3505





            1  boating; and when it is boatable, it's a very difficult



            2  river to boat.  There's lots of Class III's and IV



            3  rapids.  It's very tortuous, lots of rocks, and it's a



            4  very small river.



            5      Q.    No history of historic boating?



            6      A.    We had no history of historic boating.  It



            7  was one of the ones that we went through in the small



            8  and minor watercourse screening process, and it did not



            9  reach to the Level 4, as I recall.



           10      Q.    Let's talk a moment about GLO surveys.



           11            Are GLO surveys a reliable source of depth



           12  information?



           13      A.    The question was are they a reliable source



           14  of information?



           15      Q.    Yes.



           16      A.    Oh, absolutely, yes.



           17      Q.    About depth?



           18      A.    They're as reliable as probably any other



           19  historical document that describes the depth of the



           20  rivers.  Those are folks that were out there and had



           21  some training in what they were doing; I would assume



           22  some part of their survey crew did.  And, yeah, they



           23  were on the river.  They were in the field.  They made



           24  observations.  As Rich pointed out, what exactly they



           25  meant by depth, you know, we can discuss and talk
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            1  about; but it is an observation.  It's certainly a data



            2  point to be considered.



            3      Q.    If there had been lots of beaver dams on the



            4  Verde, hypothetically, would that raise depths and



            5  decrease velocities?



            6      A.    Yes.



            7      Q.    Are the GLO surveys consistent with other



            8  historical observations we have of the Verde?



            9      A.    Yes, they are.



           10                 COMMISSIONER ALLEN:  Joy, question.



           11                 MS. HERNBRODE:  Yes.



           12                 COMMISSIONER ALLEN:  In regard to the



           13  depth records that we see in GLO surveys, those, most



           14  probably, although one would have a hard time proving



           15  it, are a representation of the maximum depth of the



           16  channel?



           17                 THE WITNESS:  We had lots of discussion



           18  on this point, and I'm not sure how much additional



           19  light I can give.  Like I say, I don't think you can



           20  prove it one way or the other.



           21                 I will give you my opinion, based on



           22  having looked at a lot of GLO data over the years.  If



           23  I had been out there doing that kind of work, walking



           24  along the river, carrying a rod and chain, and somebody



           25  said to me, "How deep's the Verde River," I would be





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        VERDE RIVER     VOLUME 16     04/03/2015

                                                                      3507





            1  thinking about, well, I crossed it here, I crossed it



            2  there.  Yeah, it's been about 2 feet, I would say.  Was



            3  it always 2 feet?  Of course, not.  Was it any ever



            4  deeper than 2 feet?  Probably.  Was it shallower than



            5  2 feet?  Could have been.



            6                 So I took it as a general



            7  characterization of the river in that area during the



            8  period of their observation.



            9                 COMMISSIONER ALLEN:  Thanks.



           10  BY MS. HERNBRODE:



           11      Q.    Does the video of you crossing a beaver



           12  dam --



           13                 MS. HERNBRODE:  This is the only



           14  question I have for this video, Mr. Chairman.



           15  BY MS. HERNBRODE:



           16      Q.    Of you crossing a beaver dam in your canoe,



           17  was that an adventure?



           18      A.    No.



           19            I need to say one more thing about that.  The



           20  only difficult part about crossing that beaver dam was



           21  the fact that there was a riffle immediately



           22  downstream, and getting into your boat in a riffle is



           23  just a little bit delicate.



           24      Q.    Can you pull up the Geolobo blog that



           25  Mr. Burtell talked about yesterday and that has just
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            1  been entered into the record as X084?



            2      A.    The GLO what?



            3      Q.    The Geolobo blog.  It's that "When the Verde



            4  Runs Gold."



            5            And I believe the two photos of beaver dams



            6  are down at the bottom.



            7                 CHAIRMAN NOBLE:  Joy, while we're



            8  waiting for that, I thought that originally we had seen



            9  at least one video on direct of Mr. Fuller crossing a



           10  beaver dam.  Did I misremember that?



           11                 MS. HERNBRODE:  I know that it's in the



           12  evidence.  I don't remember showing it, but I would



           13  defer to your memory at this point.



           14                 CHAIRMAN NOBLE:  However, regardless of



           15  whether it's in evidence or not, I don't believe the



           16  Commission has any doubt that Mr. Fuller can cross a



           17  beaver dam in a fully loaded, perhaps even overloaded,



           18  boat.



           19                 THE WITNESS:  If I'm in it, it's



           20  generally overloaded.



           21  BY MS. HERNBRODE:



           22      Q.    I just want to hit these two photos.



           23            Do you have any problem crossing that beaver



           24  dam in a loaded canoe?



           25      A.    No, ma'am.
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            1      Q.    And the one above it?



            2      A.    No, ma'am; easy peasy.



            3      Q.    And are those likely in Segment 0?



            4      A.    I don't exactly know where they are, but



            5  looking at the terrain, that's where they look like to



            6  me.



            7            And, in fact, when I paddled Segment 0, there



            8  were beaver dams there.



            9      Q.    Okay.



           10                 MS. HERNBRODE:  Mr. Chairman, I'm afraid



           11  I need a clarification.  You have just indicated that



           12  you are not interested in hearing any evidence that was



           13  not in the record prior to -- or references to things



           14  that have happened since his last testimony?



           15                 CHAIRMAN NOBLE:  If you are going to



           16  have Mr. Fuller introduce new evidence or bring in new



           17  experiences that have occurred since he originally



           18  testified in this case, in the Verde, we're going to



           19  have some -- not a lack of interest.  We're going to



           20  have difficulty with that, simply because we're not



           21  sure we understand how it fits within proper rebuttal.



           22                 MS. HERNBRODE:  Okay.



           23                 CHAIRMAN NOBLE:  And if it is not



           24  something that was already in the record and it was



           25  deemed necessary to go out and find it and it hasn't
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            1  already been presented to the other parties, then we're



            2  going to have some problems with that.



            3                 MS. HERNBRODE:  Okay.



            4                 CHAIRMAN NOBLE:  And, Joy, just to



            5  help out here, going back and having Mr. Fuller repeat



            6  his previous testimony or referring to previous



            7  exhibits that he has already discussed and saying "I



            8  meant what I said," that doesn't help us a whole lot



            9  either.



           10                 MS. HERNBRODE:  I had gotten that one



           11  loud and clear, Mr. Chairman.



           12                 CHAIRMAN NOBLE:  Okay.



           13                 MS. HERNBRODE:  So I'm trying to --



           14  that's why I'm skipping a little bit here.



           15  BY MS. HERNBRODE:



           16      Q.    Do you believe that if there were marshes in



           17  the Camp Verde area, those were on the main stem of the



           18  Verde?



           19      A.    I believe that they were along the main stem



           20  of the Verde.  In looking at the GLO survey notes, they



           21  don't record any of that kind of information.  So my



           22  suspicion is that there was a clear channel of some ilk



           23  along the middle, albeit there may have been a lot more



           24  slues and whatnot along the side.



           25      Q.    And you would have expected to see marshes
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            1  and braiding on the GLO surveys if they had observed



            2  those conditions?



            3      A.    They put them in places on the Gila River on



            4  the GLO maps.



            5      Q.    There was a lot of discussion about the



            6  difference between how Win calculated his depths and



            7  how Rich calculated his depths.  We, in fact, spent



            8  hours on that issue.



            9            Does the Commission really need to figure out



           10  who is correct?



           11      A.    No.  They should use my depths.



           12      Q.    And why is that?



           13      A.    Well, certainly I'll speak for the depths



           14  that I put in there.  The depths that I put in there



           15  are averages, so they are lower than the maximum.  And



           16  I will say from the perspective of having boated the



           17  entire river, they significantly underestimate what you



           18  see when you go out there.  The river is deeper than



           19  what is shown in those rating curves.  I think you get



           20  that consistently from all of the people who have



           21  actually boated and put their toes in the water.



           22      Q.    It's boatable now?



           23      A.    I'm being concise.



           24      Q.    It's boatable now?



           25      A.    Yes, it is.
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            1      Q.    Why didn't you do a flow reconstruction?



            2      A.    I don't believe the Court instructs us and



            3  says you have to do a flow reconstruction.  It says you



            4  need to consider the river in its ordinary and natural



            5  condition and its flow rate.  I did do that



            6  consideration.



            7            It's painfully obvious to anybody with



            8  expertise in hydrology that if you take water out of



            9  the river -- and perhaps those who don't even have any



           10  expertise in hydrology and just have a dose of common



           11  sense.  If you take water out of the river, there's



           12  going to less of it in the river.  So if you can boat



           13  it now with the water that's there now, if you put more



           14  in it, you can still boat it.



           15      Q.    There was a question raised about how you



           16  measured pool and riffle distances.  How did you do it?



           17      A.    Used GIS software myself.  I did the



           18  calculations.  I looked at aerial photographs.  I



           19  looked at the Williams Guide.  I looked at other



           20  boating guides.  Marked out the extent of each rapid,



           21  the beginning and end, and I was fairly generous in



           22  those marks.  Most riffle sequences have small pools or



           23  sometimes larger pools in the riffle sequence.



           24            I incorporated all those distances as part of



           25  the riffle distance, so I probably have more rapid
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            1  length than -- I've been saying riffle; I should say



            2  rapids. -- in those calculations.  Added them up and



            3  did the math.



            4      Q.    And those marks of how long the rapids are



            5  are included on the maps that were provided to the



            6  Commission?



            7      A.    Yes, they are.  And I should also say that I



            8  sat down with Don Farmer after I had did those, and we



            9  kind of went through them and said, "What do you think,



           10  what do you think, what do you think?"



           11            And he concurred, and he has much more



           12  experience paddling the river than I do.



           13      Q.    Can you give me an estimate of how long it



           14  would take for the river to rise after a rainfall on



           15  the Verde?



           16      A.    Oh, you would have a response in some parts



           17  within a day or within hours in some places.  If you're



           18  asking me how long would it take a hydrograph to move



           19  from the top to the bottom, it's going to depend on a



           20  number of factors, which Rich went through, but



           21  primarily on the size of the storm.



           22            So in a large storm I would say you're



           23  looking at about two days to get from Camp Verde down



           24  to the Salt River confluence.  For smaller events



           25  you're probably looking at maybe up to four days.  In
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            1  some cases the flood would dissipate over the course of



            2  its journey.



            3      Q.    And you've been over Verde Falls several



            4  times?



            5      A.    I've portaged the Verde Falls.  I haven't



            6  paddled it.  But I've been down there.



            7      Q.    You've been at Verde Falls several times?



            8      A.    Yes, been there a number of times.



            9      Q.    Is it 10 feet tall?



           10      A.    No.  It's 4 to 6 feet tall, and at high flows



           11  it becomes a hydraulic.  It's really not a falls.



           12      Q.    Do you know what a freshet is?



           13      A.    A freshet is a flood.



           14      Q.    The Washington study looked at average flows,



           15  and you were lucky enough to leave early yesterday and



           16  miss most of this discussion, but I think Rich said



           17  yesterday that mean flows were comparable to the



           18  average flows in Washington because of the differences



           19  between Arizona and Washington.



           20            Do you agree?



           21      A.    I was not here for that part of Rich's



           22  testimony, so I'm not testifying as to what he actually



           23  said.



           24      Q.    Grant it.



           25      A.    So I'm going to answer the question as what I
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            1  think -- I'm actually not quite sure what you asked.



            2  But you're asking me about mean and median discharges



            3  in the state of Washington?



            4      Q.    I'm asking you if you think it would be



            5  appropriate to take a study from Washington that says



            6  you need to look at average flows and, instead, look at



            7  mean flows?



            8      A.    Oh, yeah.



            9                 MR. HOOD:  You mean median flows.



           10  BY MS. HERNBRODE:



           11      Q.    Median.  Sorry.  Thank you.



           12      A.    Well, if you were intending to use the



           13  Washington study outside of the state of Washington, I



           14  think at first brush, you should use the methodology as



           15  they proposed it.



           16            I teach a number of hydrology classes, and



           17  it's a question that comes up frequently in those



           18  classes, is, hey, we've got a different data set to put



           19  in this particular methodology.  And my recommendation



           20  is to always use the data set and the procedures that



           21  come with the methodology.



           22            Once you start tweaking with it, until you



           23  know the outcomes of those tweaks, it's kind of



           24  dangerous.  So I would suggest if the State of



           25  Washington says use average annual flow, use the
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            1  average annual flow.



            2                 CHAIRMAN NOBLE:  Did you use average



            3  annual flow or median flows?



            4                 THE WITNESS:  Both.



            5                 CHAIRMAN NOBLE:  Thank you.



            6  BY MS. HERNBRODE:



            7      Q.    But did you plug any numbers into the



            8  Washington study?



            9      A.    I didn't use the Washington study at all, and



           10  there's a reason for that.



           11      Q.    What is that?



           12      A.    Well, the State of Arizona paid a lot of



           13  money for our own screening process to determine



           14  characteristics of navigability.  We call it the Small



           15  and Minor Watercourse Study.  We spent years going



           16  through that, and we sorted out by criteria that we



           17  felt were relevant for the State of Arizona.  And some



           18  of you were here for that and saw how we proceeded



           19  through that.



           20            We developed those criteria and went through



           21  it, and sitting at the top of our heap is the Verde,



           22  Gila and Salt.  Those rivers had most characteristics



           23  of navigability and required hearings to determine



           24  whether they were non or navigable.



           25      Q.    Were you the man behind the camera for both
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            1  videos of Brad Dimock?



            2      A.    Yes.



            3      Q.    Are you his present company exempted for his



            4  comment that canoeists are not good boaters?



            5      A.    Yes.



            6      Q.    Did you contact Brad at some point in the



            7  past about navigability?



            8      A.    I did.  Someone in his testimony asked him if



            9  we had had communication, and he apparently did not



           10  remember that I became acquainted with him through his



           11  books, but also through a chat forum that I participate



           12  in sometimes, and I had contacted him.  People said,



           13  "If you want to talk about historic boats, you should



           14  talk to Brad.  He knows a lot about them."



           15            So I sent him an e-mail maybe two years



           16  ago now.  I'm not exactly sure when it was.  But he



           17   was on the river and said, "I'm on the river.  I'm



           18  going to ignore you."  And I moved on, and that was the



           19  last --



           20                 CHAIRMAN NOBLE:  Is this Brad Dimock?



           21                 MS. HERNBRODE:  Yes.



           22                 THE WITNESS:  Yes.



           23                 CHAIRMAN NOBLE:  Is the State



           24  challenging Mr. Dimock's memory at this point?



           25                 THE WITNESS:  No.
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            1                 MS. HERNBRODE:  We are clarifying when



            2  we contacted him, to make sure that ANSAC has the truth



            3  of the matter.



            4                 CHAIRMAN NOBLE:  Okay.



            5                 THE WITNESS:  There's a digital record



            6  that says I contacted him longer than what he testified



            7  to.



            8                 CHAIRMAN NOBLE:  Okay.



            9  BY MS. HERNBRODE:



           10      Q.    Did you introduce --



           11      A.    No, not him.



           12      Q.    -- Mr. Dimock to Mr. Farmer?



           13      A.    No.  No.



           14                 MS. HERNBRODE:  Mr. Chairman, if we



           15  could have maybe a quick break I would like to consult



           16  with my co-counsel about anything I've missed and how



           17  we might shorten this.



           18                 CHAIRMAN NOBLE:  Do you have your watch



           19  on?



           20                 MS. HERNBRODE:  I do.



           21                 CHAIRMAN NOBLE:  How did you know it was



           22  time for a break?



           23                 COMMISSIONER ALLEN:  You missed it by



           24  three minutes.



           25                 CHAIRMAN NOBLE:  So smooth, smooth.
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            1  Let's go 15 minutes, 15 minutes now, which means we



            2  will convene at 10:15.



            3                 (A recess was taken from 10:03 a.m. to



            4  10:16 a.m.)



            5                 MS. HERNBRODE:  Mr. Chairman,



            6  Mr. Fuller, Rich talked about where the depths are



            7  calculated at gages.  In response to that testimony, we



            8  did ask you to go out and measure some depths at gages.



            9  If you do not want me to go into --



           10                 CHAIRMAN NOBLE:  Be glad to hear this.



           11  Thank you.



           12                 MS. HERNBRODE:  Okay.



           13  BY MS. HERNBRODE:



           14      Q.    Can you explain what gages you went to and



           15  what you did at those gages?



           16      A.    I went to the Verde Clarkdale gage and I went



           17  to the Verde near Camp Verde gage, which the Clarkdale



           18  is at the upstream end of Segment 2.  The Verde near



           19  Camp Verde gage is in Segment 3 just downstream of The



           20  Falls.  I also went to the near Tangle Creek gage,



           21  which is in Segment 4.



           22            And what I did at those gages was, in the



           23  case of the Clarkdale gage, I had a survey rod with me.



           24  I went to the gage itself, to the station where the



           25  transmitter is that sends the data, and, generally, the
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            1  cable is located near or at that, and made a transect



            2  to the river to identify the depths.



            3            In the case of the Clarkdale gage, they were



            4  over my head deep at that point, and then I went down



            5  to the control section, or as near as I could estimate



            6  where the control would be, and with my survey rod,



            7  walked across there, took photographs standing in the



            8  water, and in that case, at the flow rate of I believe



            9  that day it was 59 cfs.  It's in the material that



           10  we'll submit.  But it was close to baseflow.  And it



           11  was 2.2 feet deep at that section.  And it was a way of



           12  checking the data that we have for the rating curves at



           13  those sections.



           14            And I also walked through the -- in that case



           15  walked through the riffle.  And the reason I didn't



           16  bring a boat to that is because it's a quarter mile



           17  hike down a very steep draw and cliff, and carrying a



           18  boat would be maybe a little bit dangerous.  I've



           19  boated through there in the past and had no issues at



           20  all boating that riffle.



           21            When I went to the Camp Verde, the Verde near



           22  Camp Verde gage, that was last week.



           23                 CHAIRMAN NOBLE:  Excuse me, Mr. Fuller.



           24  Did you do something the same or similar for every



           25  gage?
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            1                 THE WITNESS:  Did the same thing at all



            2  of them and the same kind of findings.



            3                 CHAIRMAN NOBLE:  Will that be presented



            4  in some sort of written form?



            5                 THE WITNESS:  Pictures.



            6                 CHAIRMAN NOBLE:  Not pictures.  Not



            7  written form?  There won't be any measurements that



            8  you're going to present?



            9                 THE WITNESS:  Pictures of depth.



           10                 CHAIRMAN NOBLE:  Pictures of depth.  You



           11  took a photograph of the rod?



           12                 THE WITNESS:  Yes.



           13                 CHAIRMAN NOBLE:  Okay, that will be



           14  fine.  Thank you, Joy.



           15  BY MS. HERNBRODE:



           16      Q.    So you found in all of those instances that



           17  the measured depths were deeper than the rating curve



           18  would predict the depths would be?



           19      A.    Yes.



           20            In the neighborhood, but somewhat deeper.



           21      Q.    Okay.  Not wildly off?



           22      A.    No, except at the pools, of course, which are



           23  very deep.



           24      Q.    Are rapids limiting to boating?



           25      A.    No.  No, they're not.  And this is in
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            1  rebuttal to a number of folks who have testified to



            2  that case, that aspect; and they just simply are.  We



            3  know that for a number of reasons.  There are boating



            4  guides written to tell you this is how you go down the



            5  rapids and riffles.  The riffles are so inconsequential



            6  that they're not mentioned in most of the boating



            7  guides.  We have thousands, literally thousands, of



            8  people that boat the river every year and were not



            9  having known significant difficulties.  I never had any



           10  significant difficulties.  We have historical accounts



           11  where people got to the bottom and said, yeah, that was



           12  a pleasant ride.  Anybody could do it if they had the



           13  patience and time.  They're just not an impediment to



           14  navigation in small, low draft boats.



           15            Now, I will agree that they can be a slight



           16  impediment going upstream.  You have to get out of your



           17  boat and drag through many of the riffles, or if you're



           18  in a very big boat, a barge or whatnot, they would be



           19  an impediment to that kind of boating.



           20      Q.    Do you find the idea that a boating guide



           21  would be used as evidence of nonnavigability a little



           22  strange?



           23      A.    Yes.



           24      Q.    Do you rely on online boating guides, and



           25  what can they tell us?
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            1      A.    I would say I use them.  It's always nice to



            2  look at a picture of a river if you haven't been there



            3  and haven't done it yourself.  If you have done it



            4  yourself, it's nice to look back and see, well, is that



            5  what I thought I saw.



            6            But the real proof is when you're there in



            7  person and you see the conditions on that day that



            8  you're there, with your skill level, comfort level.



            9  That's when you decide what the rapid is like, what the



           10  nonrapid is like, what the pools are like, what the



           11  camping is like, et cetera.



           12      Q.    Do the boating guides have uniform



           13  requirements for when the Verde is boatable?  Do they



           14  all say you can only do it during this season or only



           15  at these flow levels?



           16      A.    No, they don't.  They are inconsistent.



           17      Q.    Why do you think that that is?



           18      A.    People have different levels of experience.



           19  People are writing for their particular type of boat.



           20  Slingluff wrote for canoes.  He was a canoeist.  Other



           21  boating guides, particularly the online ones, tend to



           22  be focused on rafts.



           23            People who are in rafts doing whitewater



           24  rafting, they're more looking for an adventure.  And



           25  for them, in choosing what river they're going to go
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            1  on, they're thinking about, well, how big is the water



            2  going to be.  They want the excitement.  They want the



            3  thrill.  The other folks that are just traveling down,



            4  and they're looking for a quiet ride.



            5            So it depends on who their audience is what



            6  they say.  Some of them are writing to protect



            7  themselves because there are lots of rooms that have



            8  more lawyers than experts in it and they're just



            9  trying to say, well, be cautious; I've told you be



           10  cautious.



           11            So there's lots of that kind of stuff.  The



           12  gas pump I pump tells me not to drink the gas because



           13  we have to protect ourselves.



           14      Q.    Were you prepared today to talk individually



           15  about the other sides' arguments about each of the



           16  historic accounts?



           17      A.    Yes, I was.



           18      Q.    Okay.  But we're not going to do that.



           19      A.    I believe my original testimony would



           20  effectively rebut the kinds of spin I think was put on



           21  those stories.



           22      Q.    Okay.  But, generally, what do you think



           23  about the spin on those accounts?



           24      A.    I think that as I -- I'm not going to change



           25  my testimony from the original testimony.  I told you
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            1  which I thought -- I gave a very fair accounting of



            2  which accounts were successful and which ones were not



            3  and what kinds of boats they used and what we do and



            4  don't know about those accounts.  Most of them were



            5  successful.



            6                 MS. HERNBRODE:  Thank you very much,



            7  Mr. Chairman.  I believe we have exceeded your time



            8  limitation requirement.



            9                 CHAIRMAN NOBLE:  Well, I think you have



           10  exceeded our expectations about when you were going to



           11  finish, and we appreciate that.



           12                 Is there anyone that has some questions



           13  for Mr. Fuller regarding his testimony today?



           14                 MR. MCGINNIS:  Yes, Mr. Chairman.



           15                 CHAIRMAN NOBLE:  Mr. McGinnis.



           16                 MR. HOOD:  And I will likely have very



           17  few following Mr. McGinnis, Mr. Chairman.



           18                 CHAIRMAN NOBLE:  I'm not sure we can



           19  trust you anymore after yesterday afternoon.



           20                 MR. HOOD:  My recollection,



           21  Mr. Chairman, is my examination was highjacked by a



           22  couple of other gentlemen who asked questions in the



           23  meantime.



           24                 MR. MCGINNIS:  I think I have about a



           25  half an hour.  We'll be quick.  Maybe shorter.
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            1                REBUTTAL CROSS-EXAMINATION



            2  BY MR. MCGINNIS:



            3      Q.    Good morning, Mr. Fuller.



            4      A.    Good morning.



            5      Q.    In your discussion with Ms. Hernbrode this



            6  morning, you made the point that there's no place on



            7  the Verde River where there are 5-foot pools and 1-inch



            8  riffles.  Do you recall that?



            9      A.    I remember that discussion.



           10      Q.    You have seen some pretty shallow riffles at



           11  times on the Verde, haven't you?



           12      A.    Yes, I have.



           13      Q.    What's the most shallow riffle you've ever



           14  seen on the Verde?



           15      A.    Well, in Segment 0, as I mentioned, there are



           16  dry segments that I have seen.



           17      Q.    Outside of Segment 0.



           18      A.    There are portions in Segment 1, primarily



           19  upstream of Perkinsville, where there are going to



           20  be -- and you're asking me about maximum depths?



           21      Q.    Yes, riffles.



           22      A.    I didn't measure them in there, so I'm going



           23  on recollection; but I'm guessing that there are



           24  probably riffles in there that I've seen that are



           25  4 inches as a single point, a single cross-section.
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            1      Q.    How about on Segments 2 through 5?



            2      A.    Well, 2 is significantly altered.  So what I



            3  have seen is what you're asking me about.  So I have



            4  not seen the ordinary and natural condition with the



            5  reconstructed flow.



            6            Downstream of the Verde Ditch, the river is



            7  completely dry when they're diverting.  So I have seen



            8  it dry in that reach.  A couple in the case where I



            9  paddled through there, we carried over the dam.  We saw



           10  the dry river and said now what do we do?  We dragged



           11  our boats about a hundred yards, somewhere in that



           12  neighborhood, found a pool, put it in the pool, paddled



           13  across the pool, dry, drag.  By the time we were a



           14  quarter mile downstream, we were paddling again



           15  continuously.



           16      Q.    How about in Segments 3, 4, and 5?



           17      A.    In Segment 3 I would doubt that there was a



           18  point anywhere out there -- well, let me think about



           19  that.



           20            I can tell you that in paddling those, I



           21  never had to get out of my boat for shallow water, and



           22  I did it as low as 190, 190 cfs.



           23      Q.    And I don't mean to cut you off, but my



           24  question is very specific and to the shallowest riffle



           25  you've ever seen on those three segments.
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            1      A.    Yes, and so there's 190 miles of river and



            2  I'm processing a lot of data here, so -- and a



            3  55-year-old brain that is --



            4                 CHAIRMAN NOBLE:  Young, very young.



            5                 THE WITNESS:  Doesn't feel like that in



            6  the morning.



            7                 Off the top of my head, I've probably



            8  seen places where at a single point it's 6 inches as a



            9  maximum depth.



           10  BY MR. MCGINNIS:



           11      Q.    You talked some in your direct testimony this



           12  morning on rebuttal about some boating you had done on



           13  the Verde recently.  Do you recall that?



           14      A.    Yes.



           15      Q.    And I think you said at one point you brought



           16  a particular boat because it's easy to carry.  Do you



           17  recall that?



           18      A.    Yes.



           19      Q.    When was that trip?



           20      A.    The 21st of March.



           21      Q.    And you said the flow was about 294 cfs?



           22      A.    Yes.



           23      Q.    And you chose to make that trip in a modern



           24  boat rather than a replica boat like those made by



           25  Mr. Dimock, correct?
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            1      A.    I do not own a replica boat.



            2      Q.    And I believe Mr. Dimock testified that you



            3  didn't ask him to borrow one of his replica boats and



            4  try it on the Verde, right?



            5      A.    That's correct.



            6      Q.    Can you tell me why that is?



            7      A.    Why I didn't ask him to borrow his boat?



            8      Q.    Yes.



            9      A.    I don't like it when people ask to borrow my



           10  boats, and they're not handmade.  He put a lot of



           11  effort into that.  He doesn't know me very well at all.



           12  We've met the once.



           13      Q.    And the 294 cfs that was there when you made



           14  this last trip, that's in the general area of your



           15  reconstructed median flow rate, right?



           16      A.    I believe Rich's reconstruction there is 440.



           17      Q.    It's within 100 cfs or so?



           18      A.    Well, it's half again as much, so...



           19            But, you know, it's certainly not a flood.



           20      Q.    And so you had a pretty good flow at 294 cfs?



           21      A.    Yes.



           22      Q.    You had a gentleman who had made replica



           23  boats, so there were replicas of those available before



           24  statehood, right?



           25      A.    It was a replica of a boat that was available
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            1  before statehood, is that what you said?



            2      Q.    Yes.



            3      A.    Yes.  Yes, it was.



            4      Q.    And you didn't ask him, "Hey, let's go take



            5  it down the river"?



            6      A.    We did, and he couldn't because of his knees.



            7  This was his testimony.



            8      Q.    And when he said he couldn't go, you never



            9  asked him, "Hey, can somebody else take it?"



           10      A.    Yeah, we may have, and I'm not sure he -- he



           11  said he didn't know of anybody he wanted to have do



           12  that.  I don't recall, to tell you the truth.  We may



           13  have, though.



           14      Q.    So all the boating you've done recently on



           15  the Verde has been with a modern kayak or canoe?



           16      A.    Kayak, canoe, inflatable or a rubber raft.



           17      Q.    And the people you said you saw on the raft



           18  that were having a great time at 123 cfs, how long of a



           19  time did you see them?



           20      A.    They were going through the pool where the



           21  Camp Verde gage is, and they maybe -- we stopped to



           22  chat for a minute, and so they maybe took five minutes



           23  to get across the pool.



           24      Q.    Did you see them go through any riffles?



           25      A.    There's a riffle at the downstream end of the
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            1  pool.



            2      Q.    Did you see them go through any rapids?



            3      A.    No.



            4      Q.    So you don't know if they were still having a



            5  great time when they got to a rapid?



            6      A.    Well, I asked them if they did Verde Falls;



            7  and they said they had run the Pre Falls, and they said



            8  they took a stab at Verde Falls and got stuck and



            9  picked up their raft and threw it to the bottom and



           10  climbed back in.



           11      Q.    You talked some about the depths in the GLO



           12  surveys.  Do you recall that?



           13      A.    I do.



           14      Q.    You don't know, when you look at a GLO



           15  survey, in most situations, where in the river the



           16  surveyor was talking about the depth being?



           17      A.    No.



           18      Q.    So it could be anywhere?



           19      A.    Well, you assume it's generally in the area



           20  where they surveyed, but anywhere within that area,



           21  sure.



           22      Q.    You don't know whether it's in a pool or



           23  riffle or rapid or Verde Falls?



           24      A.    They did not specify.  So no, to answer your



           25  question.
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            1      Q.    Do you still have the PowerPoint you did this



            2  morning available?



            3      A.    I do.



            4      Q.    And I'm not sure you need to -- well, let's



            5  pull it up.



            6            I want to particularly go to Page 1.



            7      A.    Just a moment here.



            8      Q.    This is the slide that was originally



            9  prepared by Dr. Schumm, is that your understanding?



           10      A.    I believe it's from one of Dr. Schumm's



           11  publications, yes.



           12      Q.    And your testimony this morning was that you



           13  understood that Dr. Mussetter had said that the Verde



           14  River fell between 3a and 3b.  Do you recall that?



           15      A.    I thought I had said 3b or 4.



           16      Q.    Okay.  And if he said 3b, 4, or 5 in the



           17  record, in the transcript, you never heard that?



           18      A.    I did not.



           19      Q.    And would your opinion change about what his



           20  opinion was if he said 3b, 4, or 5?



           21      A.    If he said 5, then there apparently was some



           22  segment that he was considering it looks just like



           23  that, in which is case I would disagree.  But, yeah,



           24  then I would need to amend that.



           25      Q.    Let's move on to Page 2.  This is the green
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            1  blob diagram, what I referred to as least.



            2            Have you read the USGS professional paper



            3  that this chart comes from, where Mr. Hjalmarson got



            4  it?



            5      A.    As I sit here today, I don't recall



            6  specifically reading this paper; but I've read a lot of



            7  papers in the last 30 years, and I may have.



            8      Q.    Do you know if that paper has any relevance



            9  at all to the low flow channel?



           10      A.    No.  As I pointed out, typically when people



           11  are talking about braided/meandering, they're looking



           12  at a bankfull discharge and they're thinking about



           13  something in a two-year.



           14            And as I've testified previously, and we



           15  won't spend more time on today, we talked about this in



           16  great depth about this idea of a flood channel and the



           17  low flow channel.  And I completely agree that the



           18  flood channels have characteristics of braiding.  And I



           19  believe that Dr. Schumm and Dr. Mussetter, when they



           20  call those flood channels braided, I believe that



           21  completely.



           22            We part company when we're talking about the



           23  low flow channel, and that was the point of my rebuttal



           24  this morning.



           25      Q.    But you would agree that if you used the
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            1  bankfull discharge number, which is what's called for



            2  in this USGS document, the Verde comes on the braided



            3  side of the line?



            4      A.    If you use the bankfull discharge of the



            5  flood channel, yes, it is on the braided side.  That is



            6  what I testified this morning.



            7      Q.    And you testified, also, this morning about



            8  how it's a bad idea to take a particular document and



            9  change the assumptions and change the things you're



           10  putting into it and try to think you're going to get



           11  that same result.  Do you recall that, with respect to



           12  the Washington study?



           13      A.    I did, and I would add that I believe I



           14  testified unless you've made analysis of the



           15  consequences; and in this case, I do believe I have.



           16      Q.    And how could you have made an analysis of



           17  the consequences if you're not even sure you read the



           18  paper that this came from?



           19      A.    Well, this concept here is hardly unique to



           20  this paper.  This is something that's pretty widely



           21  known by geomorphologists, and I have looked at a lot



           22  of rivers in a lot of places, and I stand by my



           23  testimony.



           24      Q.    I'm going to hand you a new exhibit.  This is



           25  a new exhibit, and I don't have a lot of questions
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            1  about it.



            2      A.    This is new evidence?



            3      Q.    Yes, sir.



            4                 CHAIRMAN NOBLE:  Mr. McGinnis, what are



            5  we doing?



            6                 MR. MCGINNIS:  I'm going to ask him a



            7  few questions about this one photograph of the Stoneman



            8  Road in relation to his opinion about the navigability



            9  of the lower Verde.



           10                 THE WITNESS:  I don't think I made any



           11  testimony in my rebuttal about the Stoneman Road.



           12  BY MR. MCGINNIS:



           13      Q.    Well, I don't think my cross-examination is



           14  limited to your rebuttal, but I have just a few



           15  questions about this.



           16            Let me ask you this:  Can you look at this



           17  for me, please?



           18                 CHAIRMAN NOBLE:  Okay, where are we



           19  going with this?



           20                 MR. MCGINNIS:  I have some questions



           21  about this picture of the Stoneman Road, and there's



           22  been a lot of evidence in the last week about the



           23  Stoneman Road and the difference between traveling on



           24  the Stoneman Road and traveling on the Verde River.



           25                 This gentleman has already testified
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            1  this morning about his recent boating trips on the



            2  Verde River.  I probably will have fewer questions



            3  about it and it will take less time than what we've



            4  spent talking about it so far.



            5                 CHAIRMAN NOBLE:  But this is not about



            6  the Verde River.



            7                 MR. MCGINNIS:  Well, it is about the



            8  Verde River, because we've been talking about -- we



            9  have had a lot of testimony this week about



           10  transportation on roads versus transportation on the



           11  Verde.



           12                 THE WITNESS:  Mr. Commissioner, I'm



           13  happy to answer some questions.  I'll be brief.



           14                 CHAIRMAN NOBLE:  Jon, I'm happy you're



           15  happy, but that's not the issue.



           16                 Anyway, go ahead, Mr. McGinnis, for a



           17  little bit.



           18                 MR. MCGINNIS:  For a very little bit.



           19  BY MR. MCGINNIS:



           20      Q.    I will represent to you, Mr. Fuller, this is



           21  a picture that we got off the internet that's from 1870



           22  of the Stoneman Road, okay.  That's my representation



           23  to you.  Do you understand?



           24      A.    I understand that's your representation, yes.



           25      Q.    And it says that on the next page, if we were
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            1  going to take the time to deal with it.



            2      A.    Sure.  I have not seen this picture or its



            3  source or anything, but, sure, I'll take your word for



            4  it.



            5      Q.    Take a look at this picture; and if you



            6  assume the Stoneman Road looks like this picture for



            7  its entire distance, would it be easier to travel on



            8  this road or on the Verde River in its condition as it



            9  existed in 1870?



           10      A.    What am I traveling in?



           11      Q.    Your one person traveling by yourself with no



           12  gear.



           13      A.    You're asking me if it's easier to walk on a



           14  road or walk in a river?



           15      Q.    You've got a boat.



           16      A.    What kind of boat?



           17      Q.    The criterion boat that you used in this



           18  case.



           19      A.    Okay.  If it would be easier to boat.  Am I



           20  going upstream or am I going downstream?



           21      Q.    Downstream.



           22      A.    And I'm walking.



           23            And you're purporting to me that this is the



           24  condition of the Stoneman Road as of the time of



           25  statehood, and I'm thinking about the river as of the
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            1  time of statehood.



            2      Q.    No, this is a condition of Stoneman Road, the



            3  photograph on the second page says, 1870.



            4      A.    Okay.



            5      Q.    So think of the river in 1870.  That's the



            6  only question I have about it.



            7      A.    All right.  I would say -- and when you say



            8  easier, level of effort, and I'm carrying no gear?



            9      Q.    Yes.



           10      A.    About the same.



           11            But you're asking me a question about



           12  something that I hadn't testified before, and I would



           13  like to go on a little bit.  So it's really not a



           14  question --



           15      Q.    We'll go on all day, if you would like, but I



           16  don't think Mr. Chairman would.



           17                 MR. SLADE:  Mr. Chairman.



           18                 THE WITNESS:  You know what --



           19                 CHAIRMAN NOBLE:  Eddie.



           20                 MR. MCGINNIS:  I'm going to let him



           21  answer.  I'm not stopping him.



           22                 CHAIRMAN NOBLE:  Jon, what would you



           23  like to talk about?



           24                 THE WITNESS:  Well, I don't believe --



           25  my testimony was characterized as I said it was easier
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            1  to go on a road than on the river.  And what my



            2  testimony actually was, if you go back and look at it,



            3  was that if you're carrying heavy loads, it's easier to



            4  go on a road than in the river.



            5                 I never said it was easy to go on the



            6  roads; or if I did, that's not what I meant to say.



            7  Clearly, going down a bumpy road pulling a mule or



            8  having the mule pull you, or a team of mules, is a



            9  difficult thing and the roads are bumpy and hard.



           10                 CHAIRMAN NOBLE:  So since we're enjoying



           11  this experience, just let me ask you, if you had



           12  200 pounds of gear on the same day and you could choose



           13  between that road and the river, which would you take?



           14                 THE WITNESS:  If I'm carrying



           15  200 pounds, it's going to be a short walk for me.



           16                 CHAIRMAN NOBLE:  You don't have to walk.



           17  You can have something on the road to help you carry



           18  it, just like on the river you have something to help



           19  you carry it.



           20                 THE WITNESS:  Yeah, and that's closer to



           21  the real question.  So the real question is which would



           22  you choose?  So if I'm going downstream with 200 pounds



           23  and I have my wooden canoe or a wooden flat boat and



           24  the river is at its median discharge, I would go



           25  downstream in the boat.
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            1                 If I were going back upstream or if I



            2  knew that when I got there, to wherever there was, I



            3  had to go overland or I needed transportation of some



            4  other kind, like I needed to get up to Jerome for



            5  something, well, it doesn't do me much good to arrive



            6  at a place and need a horse, a mule, a wagon, and not



            7  have one.  So I would probably take the horse, mule and



            8  wagon.



            9                 Depends on what I'm bringing.  And as



           10  the loads get heavier, as Mr. Dimock testified when



           11  somebody asked him the question about getting a lot of



           12  ore or something down the river, he said, "Well, yeah,



           13  I would take a whole lot of boats."  Well, in my wagon



           14  I can carry a ton of material.  In my small boat, I



           15  can't.  So that makes the economics very different, and



           16  that's what I was testifying to when I gave my direct.



           17                 CHAIRMAN NOBLE:  Thank you.



           18                 Mr. McGinnis.



           19  BY MR. MCGINNIS:



           20      Q.    Okay.  You didn't talk a lot about the



           21  historical accounts this morning, but I have a few



           22  questions about those, about things you've talked



           23  about.



           24            Do you recall the photograph of the two guys



           25  in the boat?
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            1      A.    I do.



            2      Q.    Well, I've got a bunch of documents here that



            3  we can go through, if we need to, but I'm trying to



            4  short-circuit it.



            5            Is it your testimony that when you testified



            6  back in 2006, you equated this photograph with the boat



            7  used to cross the river at Fort McDowell, or Fort



            8  Verde, excuse me?



            9      A.    I don't recall.



           10      Q.    Okay.



           11                 CHAIRMAN NOBLE:  Mark, are we staying



           12  within his --



           13                 THE WITNESS:  Nope.



           14                 CHAIRMAN NOBLE:  -- rebuttal testimony?



           15                 MR. MCGINNIS:  I believe so.  He talked



           16  about historical boating, I think, to some extent.



           17                 THE WITNESS:  I did not talk about this



           18  account.



           19                 MR. MCGINNIS:  He said he didn't recall.



           20  I'm just going to remind him.



           21                 THE WITNESS:  Mr. Commissioner, I --



           22                 CHAIRMAN NOBLE:  You're not reminding



           23  him of something he said during his testimony today.



           24                 MR. MCGINNIS:  I am not reminding him of



           25  something he said during his testimony today.  I'm
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            1  reminding him of something that came out through the



            2  whole hearing, after he testified the first time, that



            3  I think is incredibly relevant to what we're talking



            4  about here with these accounts.  It will be a very



            5  short period of time.  It's up to you whether you let



            6  me do it.



            7                 THE WITNESS:  I testified in 2006, as



            8  this says.  I further testified about this photograph



            9  in the first round of hearings, and I was



           10  cross-examined for the better part of two days on these



           11  things.  We had plenty of opportunity to have this



           12  conversation previously.



           13                 MR. MCGINNIS:  And my point is you



           14  testified differently in 2006 than you did this time.



           15                 THE WITNESS:  But I did not testify this



           16  morning.



           17                 CHAIRMAN NOBLE:  Mr. McGinnis, we would



           18  appreciate it if you would call that to our attention



           19  in any type of documents that you submit as part of the



           20  briefing.



           21                 MR. MCGINNIS:  Certainly will.



           22                 CHAIRMAN NOBLE:  We would appreciate



           23  that.



           24  BY MR. MCGINNIS:



           25      Q.    You did testify about the Day brothers this
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            1  morning.  Do you recall that?



            2      A.    Yes, vaguely.



            3      Q.    Pardon me?



            4      A.    Vaguely.



            5      Q.    There was some questioning by Mr. Slade of



            6  Mr. Burtell, I think it was the day before yesterday,



            7  about the reliability and credibility of historic



            8  accounts.  Do you recall being here for that?



            9      A.    Yes.



           10      Q.    And do you recall Mr. Slade asking



           11  Mr. Burtell whether the credibility of the person



           12  giving the account should be considered when you're



           13  figuring out how much weight to give the account?  Do



           14  you recall that?



           15      A.    Yes.



           16      Q.    And do you agree with that?



           17      A.    Yeah, I think that's one of the factors, yes.



           18      Q.    And do you recall Mr. Slade asking about



           19  whether Mr. Day was a man of stature because he had



           20  been the Arizona Game & Fish Commissioner?



           21      A.    I don't specifically recall that.



           22      Q.    What do you know about J.K. Day?



           23      A.    I know that he was a trapper.  I know that



           24  later in his life he became some kind of Game & Fish



           25  Commissioner.  I've seen his obituary and some things
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            1  people said about him as being an extremely loyal



            2  friend, and that's pretty much what I recall about him.



            3      Q.    Do you recall anything else about his



            4  obituary?



            5      A.    There was an account of a friend who was



            6  mauled by a bear on a hunting trip and went out to find



            7  him or something like that.



            8      Q.    Do you recall there being some controversy



            9  about whether that was maybe a fraudulent insurance



           10  scam?



           11      A.    No.



           12      Q.    Okay.  I've just got a couple of exhibits to



           13  talk about that.



           14                 MR. MCGINNIS:  This is a new exhibit.



           15  BY MR. MCGINNIS:



           16      Q.    Mr. Fuller, what I'm giving you is --



           17      A.    You're asking me a question about Mr. --



           18      Q.    Mr. Day and his partner, Mr. McCarty.



           19      A.    Rich's testimony about this account or



           20  something?



           21      Q.    No, I'm asking you a question about the John



           22  Day -- the credibility of the Day brothers' account



           23  that you testified about this morning, that you



           24  testified about several other times, okay?



           25      A.    Okay.
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            1      Q.    I've given you a newspaper article dated



            2  October 15th, 1898.  Do you see that on the front of



            3  the first page?



            4      A.    Do.



            5      Q.    Okay.  The second page is a blowup of that



            6  that's a little easier to read for us old guys.  And it



            7  says "John McCarty and J.K. Day have been appointed



            8  fish and game commissioners for Arizona."



            9            Do you see that?



           10      A.    I do.



           11      Q.    It says "Heretofore the duties of



           12  commissioner have not been onerous.  There was nothing



           13  to do but draw salaries and make reports.  It is not



           14  within the memory of any man now living that a report



           15  was ever submitted.  As to the salary, no legislature



           16  ever made an appropriation or any other provision for



           17  it.  It was not even fixed.  So the commissioners have



           18  practically...nothing to do."



           19            Do you see that?



           20      A.    I do.



           21      Q.    So would you agree with me that the position



           22  of State Game & Fish Commissioner was a little bit



           23  different in 1898 than it is today?



           24      A.    I have no doubt that the Commission job is



           25  different than it is today, if that's your question.
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            1      Q.    And the Fish & Game Commissioner position was



            2  not prestigious or relating to stature quite as much as



            3  it would be today, would it?



            4      A.    Yeah, I don't -- to tell you the truth, I



            5  have no idea what kind of prestige comes with that job



            6  today or then.



            7                 CHAIRMAN NOBLE:  Mr. McGinnis, was that



            8  document in a preceding exhibit?



            9                 MR. MCGINNIS:  No.



           10                 CHAIRMAN NOBLE:  Have we marked it in



           11  some way so we can identify it for the record?



           12                 DIRECTOR MEHNERT:  Yes.



           13                 THE WITNESS:  George is going to get us



           14  a number, I think.



           15                 DIRECTOR MEHNERT:  86.



           16                 MS. HERNBRODE:  86.



           17  BY MR. MCGINNIS:



           18      Q.    Mr. Fuller, this is another newspaper article



           19  from the Arizona Republican dated September 18th, 1905.



           20            Have you seen this article before?



           21      A.    No, I have not.



           22      Q.    And this is an article entitled "Is John



           23  McCarty dead?"



           24            Do you see that?



           25      A.    Yes.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        VERDE RIVER     VOLUME 16     04/03/2015

                                                                      3547





            1      Q.    And John McCarty is the same person that was



            2  the Game & Fish Commissioner with Mr. Day.  Do you



            3  recall that from the prior article?



            4      A.    I don't, but I'll look.



            5            There is a John McCarty, yes.



            6      Q.    And if you look at the third paragraph of



            7  this article I just gave you, it refers to



            8  Mr. McCarty's friend and partner, J.K. Day.



            9            Do you see that?



           10      A.    Okay.



           11      Q.    And it refers to this episode that you were



           12  talking about about the person being mauled by the



           13  bear.  Do you see that?  You can take some time to read



           14  it, if you need to.



           15      A.    Okay, I haven't seen this article before and



           16  I have not done any research on the topic of John



           17  McCarty.  I don't know what subsequent articles came



           18  out regarding this.  This is completely new to me.



           19      Q.    So --



           20      A.    I have no idea what part of the testimony in



           21  the record you're giving me here.  You're just throwing



           22  some stuff in front of me I've never seen before.



           23      Q.    Let me ask you just a simple question.



           24            If there is evidence in this article that



           25  implies that Mr. Day was involved in a conspiracy to
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            1  defraud a life insurance company with Mr. McCarty,



            2  would that affect the amount of weight you would give



            3  to the article about the Day brothers' trip in the



            4  1890s?



            5      A.    You're asking me a hypothetical.  Let's just



            6  call that out right here.



            7      Q.    Yes, I am.



            8      A.    And I guess I don't know what other



            9  information.  If you're telling me that this article



           10  says that he was found guilty or he admitted his guilt,



           11  and if it was some sort of a pattern of behavior on his



           12  part that could be traced throughout his life, then I



           13  think I would tend to look at his other account more



           14  critically.  Not to say I would disagree with anything



           15  that was said in the previous account, but I would look



           16  at it more critically.



           17                 MR. MCGINNIS:  That's all I have,



           18  Mr. Chairman.



           19                 MS. HERNBRODE:  That last exhibit



           20  George, would that be X087?



           21                 DIRECTOR MEHNERT:  Correct.



           22                 CHAIRMAN NOBLE:  Do you have something



           23  else?



           24                 MR. MCGINNIS:  Could I have one more



           25  line?  I'm sorry.
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            1                 CHAIRMAN NOBLE:  Are we going to start



            2  calling you Sean?



            3                 MR. MCGINNIS:  I know.  I had one more



            4  set of questions, and I think it's relevant to his



            5  segmentation.



            6  BY MR. MCGINNIS:



            7      Q.    One more set of questions that will lead to



            8  your segmentation that we talked about this morning.



            9            It was your understanding that -- it's your



           10  opinion that Segments 1 through 5 are all navigable,



           11  right?



           12      A.    Yes.



           13      Q.    Could you rank for me, from the most



           14  navigable to the least navigable, those five segments?



           15      A.    Sure.  Yeah, that was an interesting question



           16  that somebody asked Rich yesterday.



           17      Q.    Yeah, I thought it was really good, so I



           18  thought I would copy it.



           19      A.    Yeah.  And, actually, I'm going to go back,



           20  because as he was answering, I was making my own notes,



           21  so I will tell you what I came up with.



           22                 COMMISSIONER ALLEN:  Going from what to



           23  what?



           24  BY MR. MCGINNIS:



           25      Q.    From most to least, most navigable to least
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            1  navigable.



            2      A.    And, you know, Eddie asked that question in



            3  like the exact triple opposite of what you did, so --



            4      Q.    Because your opinion is --



            5      A.    -- my notes aren't going to do me any good.



            6      Q.    Actually, your opinion is the exact triple



            7  opposite of Mr. Burtell in the same thing; and,



            8  frankly, my question to you requires less



            9  double-negatives than Eddie's did.  So I got the easy



           10  side of it.



           11      A.    Less double-negatives.  I don't know.



           12      Q.    Most to least.



           13      A.    Most navigable --



           14                 CHAIRMAN NOBLE:  Jody, are you okay?



           15                 MR. MCGINNIS:  I didn't have him read



           16  the whole newspaper article.  You should be happy.



           17                 CHAIRMAN NOBLE:  Are you ready, Jon?



           18                 THE WITNESS:  Same rules, no ties?



           19  BY MR. MCGINNIS:



           20      Q.    Yes, sir.



           21      A.    I would say Segment 2 is most navigable,



           22  followed by 4, followed by 5, followed by 3, followed



           23  by 1.



           24      Q.    Okay.



           25      A.    1 being the least navigable.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        VERDE RIVER     VOLUME 16     04/03/2015

                                                                      3551





            1      Q.    Tell me the characteristics of Segment 4 that



            2  make it less navigable than Segment 2.



            3      A.    They're quite close.  They're quite close.



            4  And, again, I'm thinking about this in their ordinary



            5  and natural condition, as I understand it.



            6            I think we have a stronger historical record



            7  in 2.  My own experience on the river, it's quite easy



            8  to boat.  In fact, I would guess that in its natural



            9  condition, in a small boat, I could take it upstream



           10  quite easily in Segment 2.  And I think Mr. Randall, I



           11  believe his name was --



           12      Q.    You've flipped my question around a little



           13  bit.  I've asked you the characteristics of 4 that make



           14  it less navigable than 2, and you're telling me the



           15  characteristics of 2 that make it more navigable than



           16  4.



           17      A.    It's potato/potato; more one, less the other.



           18            There are more rapids in Segment 4 than there



           19  are in 2.  That would probably be the only one that



           20  comes to mind right now.



           21      Q.    Okay.  Tell me the characteristics of



           22  Segment 5 that make it less navigable than 2 or 4.



           23      A.    I kind of feel like I'm at the optometrist



           24  where the guy is going back and forth.



           25      Q.    And I hate to ask, but that's my question.
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            1      A.    And my dad was an optometrist, and he used to



            2  get so mad at me because I changed my mind.



            3      Q.    I always thought I had the wrong answer if



            4  they keep asking you, but there you go.



            5      A.    And you wanted 2 and 5 --



            6      Q.    Yeah.



            7      A.    -- or 4 and 5?



            8      Q.    What are the characteristics of 5 that make



            9  it less navigable than 2 and 4?



           10      A.    I've paddled both.  I have a pretty strong



           11  record in 5 as well.  And if you ask me on a different



           12  day, I might flip-flop those two.  There are actually



           13  fewer rapids in 5.  So that kind of argues against what



           14  I was saying.



           15                 CHAIRMAN NOBLE:  You're winning, though.



           16                 THE WITNESS:  Thank you.



           17                 Yeah, I might actually switch that



           18  around, if I thought about it a little more.  I'm



           19  probably being swayed by my modern boating experience



           20  because Segment 5 tends to be a little strainery.  You



           21  know, the flows aren't quite what they used to be.



           22  There's been a lot of disturbance in there, access is



           23  an issue.  And these days with the Indian Community,



           24  it's darn near impossible to get approval to paddle



           25  through there.
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            1                 Some of that's probably swaying my



            2  decision in a way it shouldn't in considering the river



            3  in its ordinary and natural condition.



            4                 So, yeah, I think if you allowed me to



            5  be equal, I would say 4 and 5 are pretty much equal.



            6  BY MR. MCGINNIS:



            7      Q.    Okay.  How about let's just talk between 5



            8  and 2 if you're having problems between 4 and 5.



            9      A.    5 and 2?



           10      Q.    What are the characteristics of 5 that make



           11  it less navigable than 2?



           12      A.    Boy, this was really easy when I was watching



           13  Rich do it yesterday.



           14      Q.    It's just like being on a game show on TV,



           15  right?



           16      A.    Yeah, all the pressure.



           17                 CHAIRMAN NOBLE:  And you were willing to



           18  help Rich a lot.



           19                 THE WITNESS:  If he had looked over, I



           20  would have.  I would have.



           21  BY MR. MCGINNIS:



           22      Q.    You can blame Mr. Slade for this.



           23      A.    Yeah, I think a little more record.  Again,



           24  being on the water there, having done 2 so many times,



           25  I'm very, very familiar with it.  I've done 5 fewer
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            1  times.  It's wider.  It's wider.



            2      Q.    5 is wider?



            3      A.    5 is wider than 2.



            4      Q.    So you think that's why it's less navigable?



            5      A.    Yeah.  So for an equivalent discharge,



            6  because it's wider, it's going to be a little less



            7  deep.  But as we discussed in our cross-examination,



            8  there is a little more braiding, more split channels



            9  that bring some flow out of the main channel in



           10  certainly more places than there are in Segment 2.



           11  Still wouldn't go so far as to call it braided, but we



           12  would have less of an argument down there.



           13            Yeah, that's probably about it.



           14      Q.    How about why is 3 less navigable than 2, 4,



           15  or 5?



           16      A.    This is a long one more question.



           17      Q.    I said one more set of questions.  It's just



           18  a big set.



           19      A.    Oh, yeah, clarify there.



           20            Now, this is 1 versus what?



           21      Q.    The three that you had ranked above it, 2, 4



           22  and 5.



           23                 MR. HOOD:  Segment 3 versus 2, 4 and 5.



           24                 THE WITNESS:  Segment 3 versus 2, 4, and



           25  5.
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            1                 MR. MCGINNIS:  Thanks, Sean.



            2                 MR. HOOD:  Someone said Segment 1.



            3  BY MR. MCGINNIS:



            4      Q.    So let me ask the question again.



            5      A.    Okay.



            6      Q.    Tell me the characteristics of Segment 3 that



            7  make it less navigable than Segments 2, 4, and 5.



            8      A.    Segment 3 is the whitewater reach and that's



            9  where the Class IV rapid is.  Sometimes it's a



           10  Class IV.  It's Verde Falls.  And Punk Rock is another



           11  one that's a III, that I've scouted that one.  The



           12  first time I went down I scouted it.  I probably



           13  scouted it the second time.  So it requires a little



           14  more skill.



           15      Q.    Is that all?



           16      A.    Yeah.



           17      Q.    Okay.  How about the characteristics of



           18  Segment 1 that make it the least navigable of the five



           19  segments?



           20      A.    There's the least amount of flow up there,



           21  particularly above Perkinsville.



           22                 MR. MCGINNIS:  Okay.  Thank you.



           23                 CHAIRMAN NOBLE:  Thank you, Sean.



           24                 MR. MCGINNIS:  He's probably more



           25  offended by that than I am, I hate to tell you.
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            1                 CHAIRMAN NOBLE:  Mr. Hood, do you have



            2  some questions?



            3                 MR. HOOD:  I will be very brief.



            4                 CHAIRMAN NOBLE:  Lawyers always say



            5  that.



            6                 COMMISSIONER HORTON:  Ain't that the



            7  truth.



            8                 MS. HERNBRODE:  Most of us lie.



            9                 MR. HOOD:  Good morning, Mr. Fuller.



           10                 THE WITNESS:  Good morning.



           11                 CHAIRMAN NOBLE:  Now, when you say very



           12  brief, are we going to need to take a break now or --



           13                 THE WITNESS:  Depending on how many



           14  interjections I receive, I think I will be done here



           15  very shortly.



           16                 CHAIRMAN NOBLE:  You heard that,



           17  Mr. Allen.



           18                 MR. HOOD:  I had Fred in mind, actually;



           19  but, no, I will be brief.



           20                 MR. BREEDLOVE:  I don't understand that.



           21



           22               REBUTTAL CROSS-EXAMINATION



           23  BY MR. HOOD:



           24      Q.    A couple questions for you, Mr. Fuller, about



           25  your recent work in the field taking some measurements
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            1  out in the stream.



            2            Do you recall that testimony from earlier



            3  this morning?



            4      A.    I do.



            5      Q.    And it sounds like we're going to be getting



            6  some materials added to the record reflecting that



            7  work; is that your understanding?



            8                 MR. SLADE:  Yes.



            9                 THE WITNESS:  Yes.



           10  BY MR. HOOD:



           11      Q.    Okay.  Will those materials indicate for us



           12  what date that work was done?



           13      A.    Yes.



           14      Q.    Will those materials indicate the discharge



           15  at the gage at the time that you were making those



           16  depth measurements?



           17      A.    Yes.  I included the USGS gage data for that



           18  day as a JPEG in the file.



           19      Q.    And I assume that the depths that you



           20  measured were the maximum depth of the cross-section?



           21      A.    I did traverses across the cross-section,



           22  yes.



           23            And to be clear, I think somebody asked me if



           24  I had a survey rod in every one of them.  I had the



           25  survey rod at Clarkdale.  You're not going to be able
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            1  to read the survey rod.  You're going to be able to



            2  look at me and see he's holding a survey rod and it's



            3  up to his knees.



            4                 CHAIRMAN NOBLE:  Did you record the



            5  depth somewhere?



            6                 THE WITNESS:  Yes.



            7                 CHAIRMAN NOBLE:  Okay, if you recorded



            8  the depth.  And you said that we were going to get



            9  photographs.



           10                 THE WITNESS:  Yes.



           11                 CHAIRMAN NOBLE:  I wonder how much



           12  longer I can take and really use up his time.  Anybody



           13  have any good ideas?



           14                 THE WITNESS:  So I did not have the



           15  survey rod with me at Tangle Creek or Camp Verde.



           16                 CHAIRMAN NOBLE:  But somehow you



           17  recorded a depth, and you have --



           18                 THE WITNESS:  Yes.



           19                 CHAIRMAN NOBLE:  -- then reported that



           20  depth that you did record?



           21                 THE WITNESS:  Yes.



           22                 CHAIRMAN NOBLE:  Okay.



           23  BY MR. HOOD:



           24      Q.    Mr. Fuller, you had some discussion earlier



           25  today about mean flows versus median flows.  Do you
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            1  recall that discussion generally?



            2      A.    I don't.



            3      Q.    Okay.  Let me ask you a straightforward



            4  question.  I think I've asked this to you before, so I



            5  apologize for the repetition, but I just want to make



            6  sure we've got it.



            7            In the state of Arizona and probably across



            8  the Southwest, median flows are more representative of



            9  typical flow conditions for a Southwestern stream than



           10  would be the mean flow; true?



           11      A.    Yes.



           12      Q.    You had a little bit of discussion earlier



           13  this morning about Black River.  Do you recall that?



           14      A.    Yes.



           15      Q.    And the rapids that you mentioned as playing



           16  a role in your decision to recommend against pursuing



           17  additional study on that river to evaluate navigability



           18  was the presence of some rapids, and I think you said



           19  they were Class III and IV; is that right?



           20      A.    Yes.



           21      Q.    The folks who you saw last weekend having a



           22  great time in a raft, was it a rubber raft?



           23      A.    Yes.



           24                 MR. HOOD:  Thank you, Mr. Fuller.



           25                 CHAIRMAN NOBLE:  Is there anyone else
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            1  who wishes to question Mr. Fuller?



            2                 MR. HELM:  I just have one question.



            3                 CHAIRMAN NOBLE:  Mr. Helm, as long as



            4  you come or stand there and do it, but with no notepad.



            5                 MR. HELM:  I will not have a notepad.  I



            6  didn't make a note of this deal, other than the numbers



            7  of the exhibits.



            8



            9                REBUTTAL CROSS-EXAMINATION



           10  BY MR. HELM:



           11      Q.    Were there more than one Class IV rapid on



           12  the Black River section you talked about?



           13      A.    Yes, and that was the issue.  It was not the



           14  presence of a single Class IV.  It was the number and



           15  spacing of them, and as well as a number of other



           16  factors.  Rapids was not the only factor.



           17      Q.    What were the other factors?



           18      A.    The factors of the seasonality of the flow, a



           19  very brief season that is not very predictable, and as



           20  well as there are years when there is no season on that



           21  particular river.



           22                 MR. HELM:  Thank you.



           23                 CHAIRMAN NOBLE:  Joy.



           24                 MS. HERNBRODE:  Unless anybody else over



           25  here has any more.  I just have two.
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            1                 CHAIRMAN NOBLE:  Going once.



            2



            3              REBUTTAL REDIRECT EXAMINATION



            4  BY MS. HERNBRODE:



            5      Q.    Jon, when you brought a lightweight boat to



            6  carry, it was because you were just planning to boat



            7  down Bob's site and then go back to the car, correct?



            8      A.    I thought I was going to have to walk the



            9  mile and a half back up.  I have a bad shoulder.  My



           10  other boat that I use that you see in my other



           11  pictures, I had to move the seat, so it's not quite



           12  balanced, and so you're carrying it on your arms, and



           13  this one I can set on my shoulder, other shoulder.



           14      Q.    And I just want to make sure the record is



           15  really clear.  In the video it appears that there may



           16  be cargo in the front of that boat.  Those are empty



           17  bags, it's lightweight; is that true?



           18      A.    Yeah.  That boat has airbags in it, yeah.  I



           19  didn't need them that day, but I keep them in the boat.



           20      Q.    Okay.  If the evidence shows that the life



           21  insurance company -- we're back to the Day brothers.



           22  Sorry.



           23            If the evidence shows that the life insurance



           24  companies associated with Mr. McCarty's death



           25  eventually paid out, and there was no evidence, other
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            1  than newspaper speculation after Mr. Day's death, that



            2  Mr. Day had any involvement, would the whole



            3  controversy have any weight at all regarding Mr. Day's



            4  credibility, in your mind?



            5      A.    No.  That's why I was asking for the



            6  clarifying questions.  So, no, it wouldn't.



            7                 CHAIRMAN NOBLE:  Just a masterful



            8  question, Joy.



            9                 MS. HERNBRODE:  Took me a whole five



           10  minutes to write it.



           11                 CHAIRMAN NOBLE:  Sewed that thing up



           12  really tight.



           13                 Okay.  Is there anyone else who would



           14  like to ask Mr. --



           15                 MS. HERNBRODE:  Fuller.



           16                 CHAIRMAN NOBLE:  -- Fuller some



           17  questions?



           18                 If not, are there any other witnesses



           19  for the Verde River?



           20                 MS. HERNBRODE:  Mr. Chairman, we do not



           21  have any more witnesses.



           22                 CHAIRMAN NOBLE:  There are no other



           23  witnesses for the Verde River.  The testimony for the



           24  Verde River is now closed.



           25                 Fred, have we set the briefing schedule
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            1  on this?



            2                 MR. BREEDLOVE:  No.



            3                 CHAIRMAN NOBLE:  The briefing schedule



            4  will begin no earlier, that is, the first day of the



            5  time period in which you have to begin the briefing



            6  will begin no earlier than three weeks from today, and



            7  it will begin no earlier than one week after the



            8  transcript is filed.



            9                 We won't set -- you know, 45 days for



           10  your first brief, that won't happen until one week



           11  after the transcript is filed.



           12                 MR. BREEDLOVE:  We need a deadline for



           13  filing additional evidence.  Typically, haven't we done



           14  two weeks after the close of hearing for the deadline



           15  for filing additional evidence?  Is that correct?



           16                 MS. HERNBRODE:  It has been coinciding



           17  with the date of the filing -- the anticipated date of



           18  the filing of the transcript, which was about two



           19  weeks, I believe, but we have to give the court



           20  reporter an extra week, I believe, for a week of



           21  hearing.



           22                 CHAIRMAN NOBLE:  Well, I have to look at



           23  the calendar now.



           24                 Let's have all additional evidence will



           25  be filed by the 17th, Friday.  How does that sound?
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            1                 MS. HERNBRODE:  Of April?



            2                 CHAIRMAN NOBLE:  April.



            3                 MS. HERNBRODE:  And, Mr. Chairman, I



            4  understand there are some parties who may wish to make



            5  some corrections on the transcripts that have been



            6  previously filed.  Would those also be due on that



            7  date?



            8                 CHAIRMAN NOBLE:  You know, you bring up



            9  an interesting point, Joy.  Typically, we do not



           10  correct or alter the transcript.  However, in this



           11  case, due to some language issues, we are going to



           12  alter the transcript, but only as to the language



           13  issues.



           14                 MR. BREEDLOVE:  And the correction for



           15  the name.



           16                 CHAIRMAN NOBLE:  You had to bring that



           17  up.



           18                 We will do the typical thing like for a



           19  deposition.  If you find something in there that you



           20  say I wish I hadn't said, well, you can file something



           21  that says I wish I hadn't said that, but that don't



           22  change the transcript.  The transcript is what it is,



           23  unless you want to challenge the reporter.  Yeah, we're



           24  probably not going to go through that proceeding



           25  either.
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            1                 Any other questions, comments, or



            2  issues?



            3                 Okay.  Then the hearing is concluded,



            4  and we will gather over here for a little discussion.



            5                 (The proceedings concluded at



            6  11:06 a.m.)



            7
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