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THE DEPOSITION CF DOUGLAS R. LITTLEFIELD,
Ph.D, wastaken at 9:33 a.m. on May 25, 2001, at 2801
West Durango, Phoenix, Arizona,lbefore MELISSA
GONSALVES, Afizona CCR No. 506070, a Certified Court
Reporter znd Nofary Public in and for the County of
Maricopa, State of Arizona, pursuant to the Rules of
Civil Procedure. |

The'Plaiptiffs'were represented by their.
attorﬁeys, Mr . John D. Helm and Patficia I:. Barfield.

The Defendants were represented by théir
attorney, Mr. J. Emery Barker.

Also attending the deposition:

Winn Hijalmarson

Doug Stover

Joe Tram

Ed Réleigh

Julie M. Lémmoh, Attorney at Law

BE IT REMEMBERED that the witness will read
and sign the deposition, and the notice of filing and
other formalities required by law for the taking and

returning of the said deposition are waived.
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Phoenix, Arizona
May 25, 2001
9:33 a.m.

MR. HELM: We stipulate to advise the court

‘reporter how we want the exhibits numbered at a later

date, and you’ll change the numbers from thHe numbers we

put on
advige
calle@
sworn,
BY MR.
Q.
A,
Q.
AL
Q.

them today to make they correspond with what we
you.
MR. BARKER: So stipulated.
DOUGLAS R. LITTLEFIELD, Ph.D,
as a witnesé herein, having been first duly
was examined and testified as follows:
EXAMINATION
HELM:
State your full name for the record, please;
My name is Douglas Robért“Littlefield. |
Where do you reside, Mr. Littlefield?
Live in Oakland, California.

Can you give us an address in Oakland where

you can be reached at any:time for the next couple of

if necessary?

years,

A, It would be 6207 Snake Road in Cakland. Zip
is 94611. |

Q. Mr. Littlefield, have YOﬁ ever had your

deposition taken before?
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A, Yeg, I have.

Q. How many times?
A, I believe three other times.
Q. Ckay.

So you are somewhat familiar with the process?

A. Yes, I an. |

0. Have you had an opportunity to talk to
Mr. Barker‘about how we conduet the process in Arizona?

A. Other than that there ig a rule regardipg the
length of the deposition, but other than that, no.

0. If you don’t understand any question that I
ask you, please advise me.

A. Okay.

Q. It won’t trouble me, because, I want to'be on

the same wavelength, and I want you to understand my

~question, because I'm going to assume if you answer a

gquestion that your answer is responsive to the guestion

T ask.
Is that fair?
A - That’e fair.
0. You understand you’re'under‘oéth?
A Yag. .
Q. And-your testimony today would be just.lik@.it

would be 1f you were in a courtroom?

AL Yes.
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Q. Okay.
Let me show you Exhibit Number 90,7and I'd asgk
you to read that letter,.
(Exhibi£ 1 was marked for identification and
subseqﬁently remarked as Exhibit 90.)
A, Okay.
0. M?.‘Littlefield, have you ever been given a

copy of this Exhibit 90 before today?

A Yeg, I was‘faxed a copy of it.

Q. Who did you receive a copy of it from?
A Mark McGinnis, the author of the letter.
Q. Have you had an opportunity to talk to

Mr. McG@innis regarding the statements contained in that

exhibit?
A. Not since the letter was faxed.
Q. Are the requirements that he imposes upon you

contained in thg% ietter going to interfere in any way
with your ability to testify in this maﬁter ﬁere ﬁoday?'
A. I'm not sute I ﬁnderstand what you are asking.
0. | Well, let me see if I can clarify it for ?ou.
| If you note down in the second-to-last
paraéraph, Mr. McGinnis stétésr
"Therefore, SRP’'g position is that.any,
work performed by Dr. Liitlefield‘under

contract with this firm and any
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communication between Dr. Littlefield and
this firm or SRP are covered by the
attorney-client privilege and the work
product doctxrine.?®
Do you undergtand #hat?
A, Yes .
. "SRP will not be represented at the.
| deposition only because you obj@ct to my
attendance. SRP does not, however,
intend to waive any privilege or work
product that would otherwise apply to
Dr. Littlefield’s work for this firm or
his communications with SRP or its
counsel . ¥
Now, isg the étrictures that that ﬁuts on you
going té prohibit vou from telling me anything about the
report thét you prepared for SRP an& which has been
submitted in this 'matter and which you are "hére to
testify about teoday?

A. I can comment about the report and the
ccntehts of tﬁe report and also about the documents that
are cited in the footnotes, and'that’s‘pfetty much as
far as hy understanding of what this letter means,
that’s pretty much the limit of what I can teétify‘to.

0. Let me give you a "for example."




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

If I ask you to tell ha what instructions you
received to prepare that report, what your arrangemént
with SRP and what information they told you, are you
going to resgpond to me in any fashion other than tell me
I canft teii you about that? | |

A. You are cbrrect. I cannot tell you about
that.

Q. | Are you going to be able to tell me abouﬁ'any
documents that SRP furnished you?

A, - Other than the ones that are cited in my
footnotes, I cannot tell you about any othex documents.

Q. ~You're not going to tell me about any
information that SRP furnished you to help you prepare
this report?

A That’s correct.

S0 + Is there information that you used in the
preparation of your report that was provided by SRP?

A. | I believe I've reread the réport a couple of
times since I started working on this preject. I
believe there is at ieast one document; if not several
of them, th#t‘are cited in the footnotes of the report
as having‘come from SRP, and they are identified'as'such
in those footno;es.

Q. And you can’'t tell me or won’t tell me about

~anything in those documents at this point?
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A. Th@ documents that are cited in the footnotes
have ali been provided tb you or are readily available
in the university library.

AQ. You.are not going to ﬁell me about the
documents that you reviewed that SRP provided you but
which you didn’t reference in tha report?

A. That’é correct.

Q. You’ re not .going to tell me about any
conversations vyou had with anybody working for SRP or an
agent of SRP regarding any instructions on what you were

to do in the preparation of this report?

A. _ That'’g correct.

o Ts Mark McGinnig vour lawyer?

A. My personal attorney?

Q.  Uh-huh. |

AL No.

Q. Do you' know what attorney-~client privilége he

iS"referring to, then?

A. I believe my understanding is that the
attorney-client privilege is between his law firm and
SRP.. |

0. - You have no attorney-client privilege with
Mark McQGinnis?

i Not persconally, no.

0. I take it also as we go through this
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deposition, any time I ask yoﬁ a guestion that might
relate to.sometﬁing that you looked at or considéréd
that was furnished to you by SRP or told to you by 8RP,
you’re not going to continue to discuss it with ﬁe?

A. Other than what’s cited in the footnotes or
the text of wmy reﬁért,-that’s correct.

Q. Were vyou grantéd'permission from SRP to act aé
ah expert in this matter? |

A Yés, I was.

Q. At the time they granted that permission to
you, did they tell vyou that ydu cculd'not disélose the
documents that you had reviewed that they'had provided
you?

A First, let me clarify one thing.

It wasn’t SRP directly that granted me
permigsion, it was SRP’'g outside counsel, Salmon, Lewis
& Weldon.

o. Who did you work' for originally that gave risé
to thiS‘relationéhip with SRP or Salmon, Lewlis & Welddn?

AL John Weldon at Salwon, Lewis & Wweldon.

Q. That’s who you went to to get permission to
act as a expert in this case?

A. The process waslaftér Emery Barkér called me,
I advised him that I had done this for SR?,‘and he

communicated with Salmon, Lewis & Weldon.
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. Q :

Did you. talk to anyone at Salmon, Lewis &

Weldon or did Mr. Barker get permission for you?

A,

He got permission for me. I subsequently

called John Weldon and discussed the matter with him to

confirm what I could and could not do.

Q.

A

What did he tell vou?

He told me that I could discuss the report,

because it was in the public domain, and that they were

willing -- after he had discussed with SR¥’'s counsel,

they were willing to also allow me to pfovide coplies of

the materials that are in the footnotes of the report,

which my understanding is that’s been done.

Q.

A

And. ..

But anything beyond that, he said I was not

free to comment on.

0.

Did you "advise Mr. Barker at the time you '

undertook the representation in this case, that you were

nect going to be free to comment on.any of the materials

that you had reviewed for preparation of your report

that were not listed in the footnotes in the réport?

A.
0.
AL

0.

That’'s correct.
And he knew that?
Vesg.

So at the time he listed you as an expert in

this matter, he knew that you couldn’t fully disclose




1¢
11
‘12
13
14
15
16

17

i8]

-19
20
- 21
22
23
24

25

12

all of the materials you had reviewed to ﬁrepare your
report?

MR. BARKER: I'm going‘to object to the form
of the qﬁestiom as_misleading.

All of‘the materialg that Dr. Litﬁlefield
reviewed are disﬁloSed in the report in the bibliograph?
of the report.

The gquestion is misleading as stated.

MR. HELM: That’s fine.

Answer the question, your Honoxr --

Answer the question, Doctor.

THE WITNESS: I'm flattered.

All of the materials that I reviewed are cited
in the bibliography of the report. It is a listing of
all files of archival holdings and secondary source
materials that I 1ooked at.

(Exhibit 2 was marked for identification and
subsequently remarked as Exhibit 91 )

BY ME. HELM:‘
| 0. I will show you what’'s been identified as
Exhibit %1 to thisg métter.
| Have you‘ever,sgen that 1ettér before?
A, {Witness réviews document . )
Q. Have you had an opporﬁunity to read the

letter, Doctgr?
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A Just about.
Yeg, I’ve geen this before.

Q. Now, in that letter, it notes that you

"reviewed many items.

In the second paragraph:

"He reviewéd many items, which he did not
cite in his féotnotes,'about 25 boxes of
materials...®

Is that statement true?

A, Yes.

Q. So, those 25 boxes of materials that vyou
reviewed are not listed in your report, are.they?

A. They are listed in the bibliogxaphy.' Those
are all of the materials that I looked at. The 25 boxes
are a subset of all of the materialse that I looked at.

MR. HELM: Let’'s get this marked.
(Exhibit 3 was marked for identification and
subseguently remarked -as Exhibit 92.)
BY MR. HELM: |

Q. Okay, Doctor, this is Exhibit 92.

It’s your report. You'’ve got your own copy in
front of you, I see. If you want to use that, that’'s

fine with me.
Would ydu show me where the 25 boxes of

materials are listed in your report?
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A. Beginning on page 132 is a section entitled
"Appendix A." It d1g a listing of all of the materials
that I looked at prior to preparing the report.

The 25 boxes of materials are materials out of
all of these boxes or out of all of these collections

that I chose to have photocopied for later review

in-depth.
0. Where are they listed?
A They are not listed directly as the 25 boxes,

but they are contained within all of thesge materials.

0. There’s 25 boxes that got stuff in them;
right?

A. Right .

Q. I don’t know what the stuff is. If I want to

find that stuff, how am I going to do it?

AL ~ You would need to go through all of ﬁha
materials that are listed in the Appendix A.

Q. S0 give me -+ 1f I“just toock Appendix A and
put a subpoena on top of it and handed it to SRP, would
I get zll of.the docum@pts that they provided wyou?

A. ,.Would.you'rephrase the quesﬁion?

Q. Sure.

| If T took Exhibit‘A, hung a subpoena on it and
sent i1t over to SRP; would they give me all of the

documents that you reviewed that they provided vyou with?
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A. You would be subpoénaing a substantially
longer list of materials than they have possession of.
Q. Okay.
Why don’t you go through here and ldentify for

me on the record each document that was provided by SRP

to vou.
A. -Each document that was provided to me?
Q. Uh-huh.
A I believe there is a section hére, I'm not

positive, f haven’'t looked at it in a while, but I
believe there isra section that lists SRP --
0. Salt River Project archives?
A, Yeah, correct.
I’'m not sure where Lhe page might be on that,
but if it is -- |
Q. That shows documents.

You’ve got 25 boxes?

A.. ~ Which page are you 1ooking.at?

0. | Page 135.

A.  These items are not individual documents.
This is a listing of‘collections and file titles. So
there may be mény documents within those files. It is

not an individual document listing.

Q. Doctor, how am I going to tell what documents

~are referenced in the 25 boxes that you reviewed that
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?ou’re not going.to tell me énything_about, so that I
can get wy hands on those documents to review them by
subpoenaing SRP for themév I'm just Erying to find out
how to-collect the informaﬁion that I perceive I'm
entitled to get sincelyou énd your client have refused
to provide it to me. And I think I'm éntitied to do
that, and I think I’'m entitled to have vou identify for
me what the material is.

A. It is imﬁossible fér‘me to say that in those
25 boxes of material that I chose to have prhotocopied --
there’s no way I woulé know which of those materials
fall under any one of theéé hgadings here. fhey are
from some of the héadimgs here. All of the mateiials in
those 25 boxes fall within‘this AppendixrA, but where
they fall, I don’t know. |

Q. How. am I going to know what documents vyou

won't talk to me about?

A. I”guess‘ybu’ll‘have to take -~

Q. CAm T going to have to Say did you loock at each
cone of them?

A, I guess you’ll have to take it up with Salt
River Préject. I've tried to expiain this as best I
can. This is‘a listing of_everything‘z‘looked at. Some
of which I photocopied and wbund up in those 25 boxes.

Q. Why, if vyou photocopied them from other
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sources, do you consider those to be SRP’'s proprietory
maﬂerials?

A They aren’t.

You can go to any of these archives and look

at these materials YQurself.

Q. Okay.

| Why are you refusing to give me a copy of
them? |

A. I don’t have them. They are in the physical

possession. of SRP.

Q. These are not documents that SRD gave vyou,
then?
A. Only the ones that are listed, the files that

are listed under Salt River Project archives on ?age 135
are the materials that I had photocopied from their
archives.

Q. The rest of the stuff is stuff you got
somewhere else, when you finished your"job,'you‘boxed up"
and sent to SRP without keeping a copy of it?

AL Everything except for the copies of the
materials that are listed in hy footnotes. I did keep
copies of the materials cited in my footnotes and those
have b@en provided to you.

0. With the exception of the fouxr listings on

page 135, then, none of the docduments that SRP hag and
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'had photocopied, which files, and which ones T didn’t.

" and those are what are in the 25 boxeg at SRP.

~ask you why you didn’t put that in your report, all

extent you had them photocopied?

which-?ou won’ t talk'to me about because yoﬁ consider
them to be proprietory, actuélly came from SRP; they
came from yoﬁ'and you .gave them to SRP; is that correct?
A, The other materials that are listed here came
from the archives that are cited, and to clarify, these
are thingé that I locoked at,.but.I may or may not have
actually photocopied them. 1In some cases I did. Tn

some cases I.didn’t. I don’'t remember which things I
But I -- some of them I did have phétocopied

0. I understand, Doctor.
We feel that we’re entitled to look not only
at the stuff that you cited, obviously, that presumably
supports your position, but we get to look at the stuff

you didn’'t site that might not support your pogition and

right?

A. Everything that T looked at is listed in
Appendix A,-and you c¢an go to thosge érchives and look at
all of that material;

Q. And it is all'contaiﬁed or most of it ig

contained in the boxes you gave to SRP; right? To the

A. No, to the extent I had them photocopied, but
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identify it for us to the best of your ability.

I looked at a great deal of materiél‘than f‘had
phqtécopied. The 25 bankers boxes i1s a subunit of the
material that’s listed in Appendix A.

Q. But in ény-event, all of it is ligted in
Aépendix A7

A. Everything I looked at to the‘best of my
knowledge. I tried to keep traék of it, vyes.

Q. Okay.

Calling your attention to Exhibit 92, if you’d

take a look at this copy, now, I just want you to go
tﬁrough it to make sure it is a complete copy.

If there are things missing from it, pleacse

MR. BARKER: I have a guestion for the record;

Did you get page 1137

- MR. HELM:  Yeah, I hope it got put in there.

Did I? |

MR. BARKER: * That was the one that we didn’t
have é copy of.

MR. HELM: Right.

-THE WITNESS: How much time do you want me to
speﬁd looking‘through this? Do you want me to thumb
through it?

BY MR. HELM:

Q; Enough so that you're comfortable answering




10

1t

12

13

14

15

16
17
18
19
20
21
22
23
24

25

20

the guestion. If it isg going to take you two hours,

we’ll note that on the record.

W=

is

BY

to

regsearch materials.:

the transmittalr

complete,
MR. HELM:
0. Now, Doctor, besides the 25 boxes, it refers

databases, Dbaged.

A.
Q.

A.

Q.
A.
Q.
AL
Q.

perceived

waere?

A.

~abstracts of documents that led, ultimately, to the

MR. BARKER: There’s page 113, because there

I have copies of them, yes.

THE WITNESS: Yeah.
(Witness reviews Exhibit 92.)

From a quick review, it would appear that it

Do you recall that?
That’s correct.
What are those?

Those are databases where I organize my

Do you s8till have those?

And you are refusing to producé thoge?
That’s correct.

So that’s where I could lock and see how you

things and kind of what your thought processes

It’s notes on the documents that -- it is
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‘preparation of the report.

Q. It could be your comments on some doéument yvou
read, in other words?

A. In general it doesn’t contain my personal
comments. Generally they are.simply abstracts of the’

factual material contained in the document .

Q. Your abstract of them?
A. Right.
Q. So 1f we wanted to see what you thought a

document: meant, we wou1d need to look at that abstract?
A. I don’'t know whether you would or would not.
It is what I used to produce the report.
Q. Let me give you a "for @xampie."

I'm not saying you did it this way, but if you
abstracted sémething and forgot to put in a "not" or
something like thaﬁ, when you later looked at it to
wfite your report, you might come up with a completely
different conclusion. than what the document actually
said; correct?

A. You could go back and compare the abstracfs to
the documents as I prepared the report.

Q. So yvou had all of the documents listed-in_your
appendiX?

A. Those aré files'cdntaining documents, not .

individual documents. Bﬁt the documents themselves are
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in those files, in‘the‘original archive.
Q. I undefstand -- I guess I don’t understand,
then.

What I thought you said was you abstracted

documents - -
AL Correct.
Q. -~ and then when you wrote your report, you

went back with the abstract ana checked it against the
original document again?
A, Yes.
Q. Okavy.
Did you have every document in your office?
A Yeg, I did.
Q. Ckavy.
So the ones that you didn’t send.to‘éalt
River, you just threw away?

A. No, I sent all of it to Salt River but that
took place substantially dfter I completed the report:
Q. Is the description of the four databaseS
that’s contained in Mr. Barker's letter substantially

correct?
AL There's actually a fifth database ﬁhat he
forgot or I didn’t tell him about, buﬁ it simply

contains a list of contacts of parties that I talked_tb

as I did my research, names and phone numbers of
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archivists, an electronic Rolodex. TIn general the
descriptions that are offered here are correct.
Q. Okayv.
And it islyour_position that that’s the
proprietory material of SRP?
A That's correct.
V(Exhibit 4 was marked for identification and
subse@uentiy remarked as Exhibit 93.)
BY MR. HELM:

Q. I'1ll show you what’s marked as Exhibit 93 and

‘ask you 1f vyou recognize that document, Doctor.

A. Yes, this is a copy of my resum or viﬁae.

O. Is it updated or are there any additions or
deletions that need to be made to it?

A. Wéll, of course, the present case that I'm
working on now is not on here and the Gillespie dam

matter.

Q.- - Anything else?
A. - On page 2, the -- about the middle of the

page, 1995 through present, feseatch'historian and
ccnsul;ant for Nebraska Department of Water Resources,
thét case has settled effective at the end of this
month. So I guess you céuld say 1995 through May of
2001. Otherwiée, evérything else is correct.

0. Okay, Doctor, looking at your resum, other
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you’'ve ever worked on the one for the Idaho Coalition or

than the case you worked on for SRP and this case, ig

the only case involving issues of navigabllity that

Idaho AG?
A. That’s not correct.
Q. What other ones have you worked on that

involve issues of navigabilitye?
I'm jugt talking about lawsuits now.
A. Right.

I'm trying to find it for vyou.

Again, on page 2, the bottom item, research'
historian and consuitant fof,Carlsmith, Ball, Wichman,
W-i—cw£~m~a—n, Murray,.Caéé, C-a~g-e, Mukai, M—u—k;é and
Idhiki,'I»c—hfi4k—i, for a law firm representihg‘Nickel
Enterprises, regarding a past case o£ the Kern river,
K-e-r-n. That was a lawsult involving title to the bed

©f the Kern river and navigability.

Q.. Okay, so you’ve worked on two other oneg,
thenv?
A And also the very first one chronologically on

prage 3, the very. last one that’s-iisted,-under the 1984
thrgugh '86, rgsearch'historian and consultant for Legal
Counsel, State of New Mexico, involving the history of
the Rio Grande water rights. That also involved

navigability issues.
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0. I'm missing thaﬁ.

AL This is page 3, the very last -- right
above -- |

0. Right, got it.

A. Abové "other professional experience."

Q. What did that involve, thén? Whetherrth@

Rio Grande was navigable?

A. Séme of the historical cases involved in that
involved issues of navigability.

Q. Were vou called on to testlify about the
navigability of the Rio Grande River?

A, No.

Q. What did you do? You read cases about the
Rio Grande that dealt with --

A, I brought a history of the interstate water
dispute between‘New Me#ico and Texas and 'some of that
history involved issues of navigability.

Q- - How so7?

A. Rio Grande Dam and Irrigation Company v. U.S.
cases, there are about three of them that went to the
U;S. Supreme Court, and they hinge to some degree on the

navigability of the Rio Grande in that region of the

Q. So in terms of lawsuits, where yvou testified

as an expert witness, you have only been involved in
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A There is one other one as well..

0. Which one?

A, Let me make sure T get.the right one here for
‘you.

use in the Snake River Basin Adjudication.

‘to the islands in relation to accretion and avulsion.

.that.

one; am I right?
A. In terms of lawsuilts; that’s correct.
0. In terms of other experience regarding issues

of navigability, you’ve got the Rio Grande stuff --

On page 2, the third item down from the top,
1996 through 1998, research historian and consultant for

Idahc Attorney General, provided historical research for

That case involved the Deer Flat National
Wildlife Refuge which includes islands in the Snake
River, and part of the -- part of the matter that was

involved, there was the question of title to wvarious ~«-

Q. And what did you do for the Idaﬁo Attorney
General in relationship to navigability issues?

A, I proviééd a written report for the Idaho
Attorney General.

Q.l On accretion and avulsion?

A, | No, on the issues that were involved in the

case, which I'm not at liberty to discussg further than
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Q. . But those issues dealt with navigability?
. Some of them-did, ves.
Q. .Okay;

Why aren’t you at liberty to discuss these?

Is it also because you consider that to be the

'proprietory interests of the Idaho Attorney General?

A; My contracf specifies that -- with the Idaho
Attorney General that what I provided to them was
confidential and attorney work product.

0. Can you tell us what you’re currently doing
fgr'the Idaho Attorney Generazl?

A. Other than what’s listed on my resum, I
cannot tell you anything further about it.

0. Is that going to be your position with respect
to any of these listings here that because yvou work for
private'people,-you’rE‘not going to tell us about what
you’re doiﬁg for fhem? |

A. - Qther than what's listed on my resum, that{s

about the extent of what I can tell vou.

Q. Have you written books on navigable rivers?
A No, I have not.
0. ‘Have yOu ever written any articles on

navigable rivers?
A. No, I have not.

Q. - Ever participate in any forums, seminars,




104

11

12

131

14
15

16

17]

18

19

20

21

22

23

24

25

28

things like that, on navigable riverg?

A.

Q.

A.

Q.

provides that vyou’ll keep the information confidential

and privileged?

A,

Q.

you took as you related through your three degrees deal

specifically with issues in navigability?

A,

Q.
course?

.A.

Q.

particularly helpful to you on navigability?

A,

Q.

"Now, in vyour education, did any courses that

No, I have not.

Or teach a c¢lass on navigable rivers?

No.

Ever teach = gseminar Qﬁ navigabie riverg?
No.

The contract you have with Salt River Project

Yes, it does.

No, they did not.

Any of them have that as a section part of the

No.

Any courseg you’ve taken that were -

No.

What do you 1list Vyour current ﬁccupafion as?
I didn't hear tﬁe gquestion.

What do'you list your occupation as?

I'm a histhical consultant.

Who are vyou employed by?
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'Providence, Rhode Island.

ineligible to teach at public schools. T wound up

A.  I'm self-employed.
0. Are you employed as an in&ividual or do you

have a corporation?

A I use the form "Littlefield Historical
Research," but I'm not incorporated.
Q. Could you give me a brief history of the -- of

your employment since you got your bachelor’s degree?

A.  Since my bachelor’s dégree? .
Q. Uh-huh.
A The first year after I graduated from Brown

University, I tatught English in a public school in

I moved to California after that. Because I
had a Rhode Island teaéhing credential, which California

does not. reciprocate on teaching credentials, I was

teaching history in a private échool in Californialfor
four years. |

T subsequently Wegt-back td'graduate school at
the University of Maryland.

As my resum indicates, I graduaﬁed with a
master’s degree in11979, and then wént from there to the
University of California at Los Angeles to work on my
Ph.D, and during the time I was at the University éf

California, Los Angeles, I was an editorial assistant
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for the Pacific Historical Review.

Toward the énd of my graduate program at UCLA,
I was offered an opportunity to do some consulting work
for the New Mexico Staﬁe Engineer’s office. That's
listéd Ol MY resum.

And the %est of my employment history is
listed on my resum.

Q. " Does that mean that since 1884, vou‘ve been a
research consultant or a historical consultant?
A. That’s correct.

I aiso‘have taught college level courses
intermittently, which are also listed on my reSumé. I
don’t remember precisély the exact vears, but it is on
here anyway.

Q. Has itralways‘beeﬁ as a self-emploved person

gsince 847

A. That’scorrect,gxcept for the college
teaching.

Q. The '91-795 lecturer at the d@partment of
history?

A. That’s correct.

Q. Did any of the jobs you held before becoming a

research consultant in 1984 reguire you to deal with any
issues of navigability?

A. No, they did not.
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Q. - So the first time you deal with navigability
issues is sometime between ‘84 and ’86 when you were

working for the New Mexico --

A. New Mexico State Engineer?

Q. Right .

A. That’s correct.

Q. Do you.claim to have any specialized areas of

expertise outgide of research historian?
A. I'm not sure I understand your -question.
0. Let me reverse it, then.
Do vyou claim.to have any specialized expertisge

in the area of professional engineering?

A No, I do not.

Q. Hydrology?

A No.

0. Hydraulics?

A, No.

Q. Geomorphélogy?~

A No.

Q. Archaeology?

A No.

Q. Waterlengineering?
A, No.

Q. | Irrigation design'aﬁd delivery?
A No.
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Q.

Al

Dam coﬁstruction?

No.

River guide?

No,

Boat builder?

No.

Surveyor?x

No.

Agsayer?

No.

Havé you worked in any capacity in any of
areas?

No, I have not.

Don't c¢claim to be an expert in them?

No.

Who is vour client in this matter?

My understanding of my client is Emery'

Barker’s law firm. -

me?

Do you have a fee agreement with him?
Yes, I do.

'Okay. |

Do you héﬁe a ¢bpy of it with you?
No, I do not. 

MR. HELM: Emery, will you provide that for-
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MR. BARKER: The free agreement is send me a

bill, and I'11 pay it.

MR. HELM: Do you have a letter?
MR. BARKER: Someplace.

MR. HELM: Will you send me -~ do you have

written evidence of the agreement?

THE WITNESS: Yes, I do.
MR. HELM: Somebody send it to me, pleasé.

MR. RBARKER: I’11 send it.

BY MR. HELM:

it.

Mr.

0. Outline the terms of it as best you understand
A. I'm gorry, I didn’t hear the full --
Q. Cutline the terms of your empioyment by

Barker’'s law firm as best you understand it.

A, The best I understand it; I:Charge an hourly

rate for research and writing, if that’s n@dessary, and

it ig $125 an hour, and for court

preparation/depositions and testimony, I charge $175 an

hour, plus reasonable expenses associated with travel

and photocopying and the like.

0. Mr. Barker give you any instructions on how

you were to perform your services for him?

A No.

0. Anybody else in his law firm give you any
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instructions?
A No.
Q. What’'s your understanding of what you were

" hired to do in this matter?

A. My understanding was that I was hired to
provide an affidavit atﬁesting to the fact that I had
written the -- |

0. Exhibit 927

A. Exhibit 92.

 And that the information in and my opinions in
that report are true and éorrect.

Q. Mr. Barker or anybody in his firm provida you

with any documents?

A, Yes, they did.
Q. Tell me what documents you were provided with.
A. T asked for a copy of a land ownership map,

which I believe was provided by Wendy McInnis of his

firm. I believe shérmisunderstoo& what I asked for,

because the map that sghe gave me showed land ownership

_below the Gillespie dam, and what I really wanted was

something showing parcels in the vicinity of Gillespie
dam. It was black and white.
I also agked for a copy of the Arizona State

Land Department study of the Gila River, which the firm

‘provided me.
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downloaded a copy from ANSAC’g web page.

I also asked for a copy-of the Gila River
Navigability Study Draft Report-by ANSAC, and before
they were able to providé it to me, I downloaded it
myself off the Intexnet.

Q. Hag that study, the Gila River Navigability
Study, Draft Final Report, been proﬁid@d to you by
Mr. Barker?

A. I told them they didn’'t need to because I had

MR. HELM: OfFf the record for a secénd.
{Discugsion off the record.f
MR. HELM: Okay, back on the record.

BY MR. HELM:

0. Dr. Littlefield, I'm going to give you a copy
of what I‘ve made;

(Exhlblt ‘5. was marked for 1dent1flcatlon and
subsequently remarked ag Exhibit 94.)

Q. Hopefully it i¢& an accurate index of this bo?,
which is documents that Mr. Barker delivered to our firm
a couple days ago, and which are represented to be all
of the 'documents that you referenqed in your footnotes.

A, I believe I Was called‘bylWendy McInnis, I
guess 1t was, yesterday morning, about some of the
documents that were referenced in my footnoctes that wefe

not included in the materiales that were provided to your
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.ﬁhat were referenced in your report.

office, and those were not providedrbecauSe i did not
have copies of them because they are secondary source
material that's r@adil? available in any good univérsity
library.‘ |

Q. Okavy.

And we’ve got a ligt of that, and we’ll get to
that. |

But first of all, would you loock through that
box, comparing it to the list I gave you, to see 1E
that’s an accurate representation‘of ali of the
documents that &ou’#e produced to me?

Let me ask you a question while vou do that.

The numbers that ware on thém corregspond to
the footnote nﬁmber, I take it?

Al Yes, that’'s correct.

With a cursory review, they would appear to be
the documents that were -- that I had copies of from my
footnotes, |

(Exhibit 6 was marked for identificaﬁion-and
subsequently remarked as Exhibit 95.)

Q. Let me show you what’s been identified asg
Exhibit Number 95,
That’'s a list, as best we could compile it, of

documents that were not provided to us by Mr. Barker
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Would you review that and see if that’s all of

‘th@m?

A. As far as I know, I'll take yvour word for it.
Q. pid you. tell Mr. Barker that vou were not

providing him with these documentsg?

A. At the time that I shipped him the box of
copies of my footnotes, I didn’t realize that there
weren’t copies of these materials in thére.

Q. Do you suspect that all of thege materials
will be available at the Arizona State University
library?

MR . BARKER: Off the record.

(Discusgion off the‘xeéord})

THE WITNESS : I would imagine you could go to
the Arizona State University library web page and find
out whether those materials are available.

The one exception might be item'llS:- Gila
115, no titie, Arizona Gazette, February 17th, 1881, and
i have no idea why‘thefe was not a copy of that provided
to yoﬁ.

It’s either in the footnoted materials in
Mr. Barker’s office or the‘copy service didn’'t copy it
or, alternatively, I don't:have a.copy of it and I don't
know.

0. What does "LRA" stand for on that?
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A. That stands for the box and file in which a

copy of that document appears in the 25 boxes at Salt

"River Project.

Q. What do the initials L --

A.  Littlefield Research Associates.

Q. - Ckay.

A. -But I changed the title to Littlefield

Historical Research because I felt it more accurately
reflected what I did.

Q. I take it between those documents and the
appendix, that’s everything you loocked at?

AL These documents in this box are contained in
everything that’s listed in the appendix or a subset of
that. |

0. There is no other document in existeﬁce that
you looked at that we'don’t know about?
A. As far as I know; that’s‘éorrect.

Let me clarify that. I may have looked at a
lot of other materials, but because it’s obvious that it
had no relevancy to what my research was, I would not
have lisﬁéd that in Appendix A. Appendix A is only
materials that I thought might have relevance to the
subject matter..

| Q. Did yoﬁ keep a list of the stuff that‘you just‘

digecarded out of hand?
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A.

Q.

No, I did not.

I’d ask you to go to your report. If you want

Lo use your copy, I don’t have any problem at this

point.

Emery is familiar with my drill. I intend to

go through it page by page.

something

A.

Q.

MR. BARKER: I told him that you were tedious.
MR. HELM: I Rnow.

That’s liké you telling me that I don’'t need
and wmaking my objections for me.

If yoﬁ turn to page'little Roman numéral.vi.
Okay.

The first sentende:

"The purpose of this report is td agssess

the navigability of the Gila river

between its confluence with the Salt

River downstream to its jﬁncture with the
Colorado river on or before February

l4ath, 1912, the day Arizona became a

state.”

Fair enough?

That’s correct.

What standard did you use to assess the

navigability?

A

I attempted to examine a multitude of
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historical documents that wéuld shed light oﬁ
navigability and because different historical actors
might have defined navigability from their own
perception, I'd simply includédrwhat their perception
wasg or wasg not regarding ﬁavigability.

Iﬁ other words, there may be many standafds

that various historical actors employed.

Q. The eye-ig-the-beholder type of problem?
A Correct.
0. What I’'m referring to, and mayba I should have

said, what legal standard did you measure it against?
A I did not measure it againsﬁ a legal standard.
I simply offered an opinion,‘an expert opinion, based on
the historical evidencé.
Q. Okay.
S0 the report, then, should not be taken aé an
opinion, for example, that the Gila River, in terms of

the test of navigability recited in the Daniel Ball

cage, 1s not navigable?

A‘, The historical records that I cite here, I did

not compare them to the steamer Daniel Ball. I offered
what the historical record presented and offered my own
conclusions based on that.

Q. How do we -- so basically what you’re telling

-me, if I understand it, is the standard of navigability
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‘with coples of the steamer Daniel Ball_and some of the

is vyour sténdard, Dr. Littlefield’s?

A. - It is the standard of all of the historical
parties that -- I'm offering a conclﬁsion based on many
other parties’ opinions about what the rivér was like,
and cumulatively, they say to me that no matter what
standard you use, the rifer‘was not commercially
navigable.

0.  Okay.

But you‘re ndtlopining that in the context,
the legal context, of the federal test for navigability
under which states get or don’t get land under the Equai
Footing Doctrine?

A. I'm not an attorney nor a judge, so I wouldn’'t
attempt to do that.

Q. Okay.

‘Did you review any case law t6 try and
familiarize yourself with the standards for navigability
that are used by the federal government?

AL When I first did my navigability'étudy for ihe

Kern River case, the attorneys in that case provided me

other court opiniong that have subsequently shed light
on navigability, and I read those cases at that time. I
have not read them since then.

Q. Let me qguote to you from -- let me back up.
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Defenders

Have you had an opportunity to read the

of Wildlife and State of Arizons versus

Governor Jane D. Hull case?

A.

Q.

Al

Q.

look at your report as being a determinaticn of the |

navigability of the Gila River under that specific

standard?

AL

report draws historical conclusions.

0.
A.

Q.

My report does not draw legal conclusions. My

No, I haven’t.

Let me read vyou é guote from it:

"We hold that, to prove navigability of
an Arizona watercoursé‘under the federal
standard for title purposes, one.must
merely demonstrate the following: On
February 14th, 1912, the watercourée, in
its natural and ordinary condition,
either was used or was suséeptible to.
being used for travel or trade in any
customary mode used on water, "

Do you understand what I just réad?
Yeg, I do.

Is it fair to say, then, that we shouldn’t

Okay, but these are factual gquestions.
I'm sorry.

Are you familiar that the test for
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commercial purposes as of 1912.

that define navigability.

navigability is a factual ocne?

AL Yes.

0. Okay.

And so that standard I just read to you is a
standard that is applied to the facts?

A. That’s correct.

Q. And what I'm asking you, is it fair tb say
that your réport is not an opinion of the facts based on.
that standard that I just read you?

A. I think my report doés address that particular
standard asg to Whether the river was susceptible of

navigation or was capable -- or was navigated for

Q. That’s all I'm asking.

I want to know if that’s the standard.you
attempted ﬁo meet in your report.

A.  The standard that I attempted to meet in my
feport, my report wés written‘specificaliywwith
reference to the Arizona Navigable Stream Adjudication
Commission, and it was my understanding that they had

certain standards that were set up under Arizona statute

I did not write my report specifically.with
regard to those standards, nor specifically with regard

to the fedeaeral test.
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I wrote my report to offér historical opinions
about what contémporaneous obéervers felt the river was
like in 1912 or within a few years of that date.

Q. Ig it fair to séy, then, that at least to a
certain -- did you read the framework that ANSAC, the
Arizona Navigable Stream Adjudication Commission, was

operating under as part of your pf@paration of the

report?
A, Yes.

0. " And is it fair, then, to say that in your
report, you were trying to-present them with information
that those statutes said th@f were to.consider or not
congider?

A, I will rephrase what I think you asked me .

I was attempting to provide information that
would help the Arizona Navigable Stre#m Adjudication

Commisgsion decidé whether the Gila river from the Salt

River to the Colorado was commercially navigable

according to the standards listed in the statute, the

Arizona statute.

I was not attemptiﬁg to specifically addfess
those particuiar points, but rather to provide
information that would allow the Commission to make ite
own juagﬁent about whether it met those conditions or

not.,
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0. In the last analysis, that was their decisgion,
wasn’t it?

A.' That’s correct,

Q. If the Commission standard was different than
the fadéral gtandard, should we read vour reﬁdrt as a
determination under the federal stan&ardé

n, i don’t thiﬁk my report addresses specifically

either the ANSACﬂstandard or the federal standard. It

is gimply information to help make a determination under

elther standard.

Q. | But "it is information with your opinion
attached to it, isn’'t itz

A. That's correct.

Q. And so‘if information that would be reievant
to the federal gtandard determination,waslleft out, how
should we view_ your report?

A. If it was left'out, it was left out simply
because I didn’t £ind it.

Q. When you were doing the Kern River case, what

cases did you review‘besides Daniel RBall, do you recall®
Al Not specifically by title.

I remember one of the cases that standg out in

-my mind because of the novelty of it. It was a case

that involved Alaska and whethexr planes that ferry goods

into Alaska and land on lakes and rivers, whether that
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meant those lakes and rivers were commercially
navigable, but I don’t femember the name of it or
anything more than that .

Q. - Would State of Alaska versus the United States

of America, Donald Hodell (phonetic), Secretary refregh

your memory?

A. It ceuld be.

Qf Should we view-your report '‘as an opinion on
the susceptibility of the Gila River to navigation as
opposed to a repoft of historical facts that you were
able to unearth?

A. It offers a historical opinion as to whether
the river was commercially navigable. As an expert.
historian, that‘is my opiﬁion. It is not a'legal
opiﬁien.'

0. You are familiar, ther, that vou assess rivers

for navigability in the natural and ordinary condition;

right?

A. They believe that's the legal.requirement;
correct.

Q. Anywhere in your report, do'you‘aesees the

Gila River in its natural and ordinary condition?
A. Not ag a legal matter, as a historical matter,
I believe gome of my report does address that.

- Q. Okay.
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was navigable, if there were no diversions and 1f there

Does your report address the Gila River ih its
natural condition?

A My report addresses the @ila River as of 1912.

My understanding is there'were already in

prlace a number of dams either on the Gila or its
tributaries that were already dn existence at that
particular point. So, in terms of its natural
condition, if you mean withqut any kind of structures‘on
the river, clearly,‘the river was not iﬁ its natural
condition as of 1912,

Q. And so your report shouldn’t be viewed as
asseseing navigability in that natural condition?

A No, I Was told that I was to address what the
river wasg like as of 1912.

Q. Okay.

Would it be fair to say that it shouldn’t be’
presumed to determine that your report assesses the
river without any diyersions that were also taking place
in the waﬁerlin ﬁhe river?.

A .Tﬁat's correct.
0. So your report hasn’t agsessed the natural and

ordinary condition of the Gila river as to whether it

were no manmade obstructions?

a. That’'s right.
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Q. Tell me what you mean when Yyou use the terms
"commercially navigable" as opposged to "mavigablen?

A. My understanding is commercially névigable
meanse carrying commerce on the riﬁer from paint A to
point B, the Way commerce was conducted at the time of
statehood. |

0. So it is a reiativé issue. If commerce in
Ariéona'in 1912 was conducted in steamboats, vou wduld
assess 1t as commerce in steaﬁboats ag opposed to

assessing commerce in Connecticut that was conducted in

canoces?

a. That’s right.

Q. And you have assessed it that way in your
report?

AL I've offered the opinions of the historical

parties and cumulatively, that has led me to the
cénclusioﬁ that appears in my report.
Q. So, I Sﬁili guess I don’t understand.
If I could jump in wmy bass boat --
AL Your what?
Q. Bass boat. ‘I’m é bass fishérman.
If I could jump in my bass boat, purely
reqreational vehicle, and starﬁrout at the confluence of
the Salt aﬁd thé Gila and fish my way toc Yuma,

recreating away, that would not meer yvour definition of
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commercially navigable; ig that fair?

A, That’s fair.

Q. If I could take a 20-foot boot and just cruise

down the Gila for the enjoyment of looking at the
sights, that wouldn’t meet yvour definition of
commercially navigabie?

A. That’s correct.

Q. - And your report is written with vour
definition of commercially navigable as part of your
standard; right?

A. That’s correct.

Q. Zf‘it wasn’t commercially navigable, then it

wasn’t navigable in your opinion?

A, That's correct.
Q. And --
A. 'Simply because boats were used on the river

does not mean it was commercially navigable.
Q. Sure.,
That'g whét I'm getting at.
Asgs opposed to navigable -- I caﬁ navigate --
the two examples I’ve.just given you, taking my béss

boat and going to Yuma fishin’ is navigation of that

river, isn't ir?

A That’'s correct.

Q.  And floating down it in a 20-foot boat is
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navigation of that river?
A. Thét's right.
. I believe I offered sone ekamples comparable
to what you’'re discussing in my réport.

0. But neither one of those have a commercial

. component?

AL That’s right.
0. And without that commercial component, in vour

mind, it doesn’t establish navigability of the river?

A. Navigability or susceptible of commercial
navigation.
Q. I'm not sure I got an answer. Let me txry one

more time.
MR. BARKER: Let me objectf
You’ve gotten three answers all the same way .
You’ve rephrased it each time.
MR. HELM: You don'’t know what question I'm
going to ask. What are you objecting to?
Tell me thé question.
MR. BARKER: Ask‘your next question.
BY MR. HELM:
Q. | I want you‘fo_give me your definition of the
difference between cqmmercially navigable and navigable.
A. Commercially navigable, my understanding of

it, is carrying commerce on the river from point A to
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commerce?

point B, which does notr include'ferries, because ferries
are a means of avoiding the river at regularly expected
times of the vear, or alternately, susceptibie'of
carrying commerce on the river the way commerdce was
carried on at the tiﬁe of statehood at regularly

expected times of the year.

0. Doeg it have to be profitable?

AL | Profitable?

Q. Sure, the commerce?
A, Like money-losing cbmmercé?

Q? In other words, if I carry on commercg on the

river but I lose monéy on it, it WOuldn’t-qualify?

A. No, I would say it wbuld qualify as‘lgng as it
is a business venture or a possibility of a bﬁsiness |
venture. I don’t think a requirement of making money,

being successful at it, is necessary.

Q. You found‘cases wﬁere navigation occurred?
AL On the Gilav?

Q. Yés.

A, | Yes.

o. And_you didn’t think that they established

that the Gila was navigable, because they weren’t for

AL They did not indicate the sugceptibility or

the actual commercial navigation of the river.
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There’s one example where I believe in the
1880s pafties gset out in some sort of watexcraft from
Phoenix intending to fldat ail_the way to Yuma, and they
werén’t very successful at it, as it turns out, but that
type of -- eveﬁ if they had been successful and had
Simply‘done it for fun, did not necessarily iﬁdicate
thét the'river was capable oflcommercial navigation.

Q. Would it indicate that the river was capable
of travel?

A. It would indicate that you could get a boat
down the river, sure.

Q. Okavy.

And so if travel is enough, then the riVer

‘would be navigable; is that fair?

A, It would be navigable to the extent that there
were.craft that had done that.

Q. In that definiiion ihat I read to you, I think
we have talked about "patural" condition, bﬁt what does

"ordinary" mean to you in that definition?

A. Could you phrase that to include ordinary?
Q. Sure.
in its natural -- the'wétercourse in ites.

natural and ordinary condition, either was used or was
susceptible to being used.

A. I really don’t know what the word "ordinary"

52
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-means in. that definition.

Q. Maybe I'm getting overpicky.
I'm trying to wire down that you didn’t assess
the river in those terms.

A. That’e correct; I did not.

0. I take it that if we go to the other phrase in
there "being used for travel or trade, " the travel must

have been commercial travel if we had a river bus?

AL In order to be defined asg commercially

havigable?
Q. Right.
AL Correct.
Q. It is not good enough that John Helm éan go

from point A to point B on the Gila River?

A. That’s correct.

Q. The trade must have been some type of
commercial nature?

A. And regularly reliable as well.-

Q. And "customary mode" means how things were
done in 19127?

AL Right.

Q? I guess ih'terms of the terminology of your
report, when ybu use the term "navigable“ what we really
should add;.then,'shouldn’t we, is "commerciall?

navigable®?
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A

0.
gtandpoint
navigable

AL

Q.

A
types of w

Q.

one.

A.
factor tha
stream was
gtatehood.
one.

Q.

with sgeasonable flooding, would that disqualify it from

being navi

A,

Correct.

Can you degcribe for merfrom a physical
"what the components of a commercially
stream would be? |
What the components of it would be?
Sure.

How deep does it have fo be?

It depends on the date of statehood and the
atercraft used at that time.

How wide does it have to be?

Same answer?

Same angwer.

How stablerdoes-the channel have to be?
Same answer.

I don’t understand the "same answer" on that

The stability of the channel would be one
£t I would consider in determiﬁing”whether3a
commercially navigable at the time of

It wouldn’t be the only one, but it would be
If the sandbars are created or a channel shift

gable?

Not necessarily, but on the other hand it
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wouldn’t make it navigable, either.

0. Mississippi is navigable, we all'know that,
and we have sandbars that move arouﬁd all the time 5ut
there, don’'t we?

A. Right .

Q. Howrfar doeé one have to commercially navigate
up a river to make the river navigable?

A, I don’t have an answer for that.

0. How do you tell the suséeptibility éf a
comm@rcially navigable river when'commerde has never
taken place oh it before?

A, You would look at the characteristics of the
river and ;ook at the characteristics'of watercraft in
existence at that particular time and reach a-conclusibn
having studied the historical record about whether those
watercraft could have besen placed in that river and used
for commerce. |

Q. All tied to the time of statehood?

AL Or as close to that as one can get.

MR. BARKER: Can we take a break?
MR. HELM: Oh, sure.
{Recess enéued from 10:49 to 10:59.)
BY MR. EELM:
Q. Could]you give me your definition or define

for me what the terminology "susceptible to navigation’
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means in the context of thé Gila River in vyour repokt?

A. Capable of carrying on commerce the way
commerce was carried on‘at the time of‘stateﬁood.

0. Well, what would indicate susceptibiliﬁy?, The
amount of water?

A. We don't have commerce.

Q. "Ags I understand ig, the susceptibility is for
cases where we can’t actually go out and look at thé
commerce; is that fair?

A Right.

Q. . So we don’t have actual commerce taking place,
so we could actually say it is navigable; look at, there

goes the Queen Mary. So,. we got to look at indicia that

would indicate that it might be able to be used for

commerce; right?
A. Right.
Q. What are the indicia, in your mind, that one

looks at?

A. | I'm sorry, what word were you using there?
Q. Indicia.

A. Iﬁdicia?

Q. Indicators.

A. There would be a number of them. There would
be how much water was in the river, how wide the river

was, how regular the flow was, how deep the flow was.
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That’s a number of theﬁ, anyway.
Q. Ckay.
Did you do any reseérch on those speéific
topics?

A. To the extent they appeared in the historical

record, vyes.

Q. Sc your regearch was Captain Jones in his
diary said there was five foot of water for wherever he
was at the time?

A. Right.

Q. You would then aésume there was five foot of
water at that point in time? |

A. Right.

Q. What depth wouid YOu need to make it

commercially navigable in 19127

A. Just depth by itself?
0. Sure.
A. I believe I discuss at the end of the report

the characteristics of.commercial watercraft that were
in use in 1912, and they indiCated that, at least with
regard to steamboats, that some of the steamboats that
Qere being uéed oﬁ the Coloradolriﬁer around that time
drew, I believe -~ my recollection is and I'm not
positive without going back torlock at my report -- but

my recollection was that the steamboat drew within a
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foot and two foot of water. I believe that wvaried

depending on how much tonnage was on board.

Q. It would sink deepef the more you pﬁt on it;
right?

A. Right.

Q. So, is it fair to say, then, in your looking

at the indicia of navigability, we would need at least a
foot and a half to two foot of water?

A. That would be one of the chafacteristics.

0. - How Qide would it have had to have been in

terms of the commercial indicia that you were evaluating

in 19127
A. Again, I'd refer vou to the section of my
report that discusses the watercraft. I don’t remember

the widths of thoge vessels, but...
0. If I can take one of those wvessels, whatever

they were, and run it up that river, it’ll be -

commercially navigable in your mind?

A. If it could be done at regularly expected
times of year and for a reasonable period of time, that
wouid be one of ﬁhe‘characteristics I would consider.

But, again, this is not a legal opinion, it is
a historical opinion.
Q. How about if I go down the river in a canoe?

Ig that an indicator of susceptibility?
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‘discussing‘the homestead patents and also the General

. Land Office surveyors’ field noteg indicate that at

A. Just go down it once?
Q. Ten timeg.

A. It would be one of the things I would consider
in making a historical determination of Suséeptibility
of navigation.

Q. ° You are aware that an entiré'river doesn’t

have to be navigable?

A, Yes.
0. In fact, reaches of rivers can be navigable?
A. Right, and the further upstream vou go,

eventually you’ll reach a point of aﬁy river where it is
not navigable by anybody’s standard.
Q. Even the Mississippi isg not navigable by any

standard at some point, is it?

AL Thét’s correct.

Q. . How longjdoes‘a reach have to be?

A. That I don’t know. ;

Q. When yvou looked’at-fhe Gila Rivef, did vou

assess it in terms of whether some portion of the river
might be navigable versus other portions that aren’t
navigable?

A. I think the particular section of my report

least those parties, the parties involved in those
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transactions, were fairly consistent in their opinion

that none of the Gila between the Salt and the Colorado

_was navigable.

0. 80, is the answer to my guestion, no, I didn’t
look at any specific reaches of the Colorado to

determine whether they might be navigable?

A, You mean the Gila?
0. Yeah, I'm sorry.
A I looked at the entire reach of the river from

the Colorado River to the Salt River.
O. But you didn’t look at any individual portions
of that stretch?
A. I looked at it all, but not iimited to any
portion or stretches.
Q. That’s what I meant.
For example, 1f yolu came across some evidence

of a steamboat, for example, plying the lower Gila River

on a regular basis for some period of time, albeit, it

might nect have gotten all the way up to the confluence
with the Salt, did you then go and assess that pbortion

of that river to determine whether it might have been

navigable?
A. There was, in fact, a steamboat that did go up
the Gila River from Yuma. I don’t know precisely how

far or how many times, but I did not specifically base
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any opinion on simply the uée of the steamboat onlthat
reach of the river., I cumulati&ely examined all of the
historical record for‘thé entire river.

Q. If you had a steamboat that did it for 7
years, would that meet your regularity test?

A. Itrwould meet a regularity test depending on
how regularly.it did it, but there would be-oth@r
factors that I would use in determining from a
historical point of view whether the river was
susceptible of commercial navigation.

Q. On the portion of the river where that
steamboat névigated regularly for 7 years --

A. Uh-huh.

Q. -- what would disqualify -~ and I'm assunming

the steamboat meets your criteria forxr 1-1/2 to 2 feet -~

what criteria would disqualify that river from being
commercially navigable?

A. ‘How regularly.the st@amboét was capable of
doing that, whethér it was successful at doing it,
whether there were major obstacles routinely for‘the
steamboat, also what bther'parties-thought‘about
navigation, even on that feach of the river; such as
Genéﬁal Land Office surveyors and other partieées.

Q. You mean -- you mean, you’d allow the fact

that some surveyor looked at the Gila River on a given
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record of use by a steamboat for 7 years?

did that, don’t we?

date, taking into consideration seasonality and
diversions and all of the sorts of things that happen to

rivers, and said it ig not navigable, to override a

AL It would be one of the elements I would
consider. I would consider the steamboat. I'd also
consider the surveyors. I would consider homestead
patent files. I’'d c¢onsider other anecdotes and so
forth.

Q. My point is, we know there is a steamboat that

A. Yes.

Q. And did it for 7 years?

Al VI didn’t know the length of time.

Q. It is right iﬁ your report.

A, Oh, all right.

Q. And so --

A. Does m? report say how often it did it? -

Q. What I would like to know is how you-followed':

up to determine that that wasn’t a successgful commercial
venture?

A, I &on’t remember theranswer to that.

Q. In your mind, something overrode that use for

7 yeafs by the steambocat?

A, Yes, it did.




190

il

12

13

14

i5

16

17

181

19

20
21
22
23
24

25

63

Q.

And you never made any attempt to determine

how far up the Gila it went?

A,

o,

A

Q.

No.

Or what kinds of commercial cargos it carried?
No, I didn’t.

Or what péssehg@rs it carried, if any?

Right.

Is it fair to say -- I'm trying to make a

distinction here.

It seems to me the more I talk to you, what

you were really doing in this report was looking at uses

of the Gila River --

A,

Q.

A

Q.
navigable

A

Correct.

-- during the time frame that you assesged?
Right.

As opposed to whether it was, in fact,

or susceptible of navigation?

The uses led me to a historical conclusion

about whether it was navigable or commercially

navigable, not only the uses but the observations of

contemporaneous observers.

Q.

A

Would you define for me the term "meandering"?

Meandering, the way I understand it -- you are

talking with reference to surveying?

Q.

Uh-huh,
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A. The way I understand it, meandéring, General
Land Office surveyors would -- when they enéountered a
rivef on-line, as they measured township and section
range lines, or subsection lines, when they encountered
a river that they thought was navigable, th@y'were to

plant what wag known as a meander post on the bank of

~the river and then they were to use degree bearings to

determine the sinuosities bf the river going downstream
and planting other meander posts where the stream
changed direction and do that on both banks of the
river.

Q. I'd like you to turn to page 4 of your report,
middle of the first paragraph, you refer to 11
unpublished manuscripts, collections of prpminent
citizens. |

A, You are talking about the carryover paragraph

from the previous page?

Q. Uh-huh.
A. Okay.
Q. I would like you to identify the 11

unpublished manuscripts for me.

A. I'm trying to find where it is.
Q. About the middle of that carry-over paragraph.
It says:

"The preliminary searches yielded over
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eleven unpublished manuscript collections

of prominent citizens...®

A. I assume they would be listed in the
bibliography under -- this is Arizona State Univergity.

0. Bow do I find itw?

A. I believe the archives are listed in

alphabetic&l order.
Q. Arizona State ought to be in tfhe front?
A, Yeah, I think so.
MR. HELM: My copy of the report seems to be
missing page 133.
MR. BAQKER& So is mine. That’s probably why
yours is missing it.
TﬁE WITNESS: They are listed.under the
heading "Arizona State University" there.
BY MR. HELM:
Q. Are you referring to the Joseph and Grace
Alexandér-papers that’s on page 1327
A. Starting right under the heading "Arizona

State University," the Hancock family collection,

newspaper index, the Joseph and Grace Alexander papers.

o. They'should carry over?
A. I would imagine they do.
0. And when Emery gives us the missing pages?

'MR. BARKER: I don’t have it because --
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THE WITNESS: Are you missing 1337
MR. BARKER: I’m missing 133.
MR. HELM: Would somebody get me 1337

THE WITNESS: I can print one out. I‘m sure

. ANSAC would like it if you sent them one, too.

MR. BARKER: I don’t know.if you know how they

make their copies.

MR. HELM: I don’t want to know.
MR. BARKER: They send them to the prisoners.

THE WITNESS: I’11 just print it out and send

it on to you.

MR. BARKER: That’s why if we find a page

missing, it is missing.

BY MR. HELM:

Q.

At the bottom of that last sentence on that

same paragraph you state:

A.

Q.

"The manuscript collections also vielded

useful insight on the development of

irrigation systems along the Gila,

including reservoirs, diversion dams and

canalig.

Yeg.

How do these insightg impact on your findings

of non-navigability?

A.

This was just a general statement as to what
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the collections contained, the fact that there were
diversion dams and canalsg and reservoirs in existence at

th@ time of statehood.

Q. Quite a bit of it, wasn'’t there, by statehood?
A Yea.
Q. And I take it that you would agree that the

diversions and canals and dams ¢hat existed at statehood
impacted the flow of the @ila River?

A Certainly.

Q. Page 6, please, last gsentence in the second

paragraph, middle of the page?

A.  The first full paragraph.
Q. Yeah.

A. Okay.

Q. You have a gtatement:

"..._their‘repcrﬁs are esgpecially uséful
to ascertaining...n
And I don’t know what re@orts you"éré‘
referring to, so co#ld you identify the reports that you
are reférring to that were especially useful?
Al Um, that's probably a reference to some of the
published material that was in Exhibit 95.

For example Gila footnote 104, Philip

St. Géorge Cooke, Report of Lieutenant Colonel Philip

St. George Cooke of His March from Santa Fe, New Mexico,
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to San

Turner
in the
Q.

A,

recall.

California has a -- not only a lot of manuscripts, but

one of

dealing with the American west.

Q.

A,

should have been, "If federal officiale had considered

the Gila River to have been navigable...', at least

that'’s

Q.

Diego, Upper California, or maybe the Henry Smith
diary, the published reports of‘various partiesg
area. Those were -~- B

Is it just those twoc or were there others?

There may have been others, but I don’t
The Bancroft Library at the University of
the besgt collections of published material

Okay, referring you to page 7.

You state-at the bottom of the page:
"Federal patents were criticai in
determining how the U.S. government
viewed the public lands in Arizona. If
federai officials had considered the Gila
River to be navigable, they would not
have deeded out land lying in the channel
or bed of the river."®

It‘goes to the next page.

I think the phrase to be grammatically correct

what I’ve penciled in here.

Okay, well...
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on.

A

Q.

Whatever.
I can only deal with what I’ve got.
Okavy.

You don’t ‘get to correct your grammar later

Okay.

First question is, how do you know this? This

is just your assumption, isn’t it?

A.

Because I have seen circumstances where

federal surveyors have -- where rivers have been

meandered on both banks and title has been granted by

the U.S. government to parcels adjacent to those

navigable waterways. Title was not granted to the bed

of the river.

‘Q’

A

A.

Q.

Have you seen the opposgite also?
Where. ..

Where title was granted?

I don’t‘remembérrspecifically.‘
Do you think it is possibleé
It’s certainly possible.

Do you think it could have occurred on the

Gila River?

A,

Q.

It could have ccdurred on the Gila River.

'And they didn’t accept the land and the river,

even‘though both gides were meandered?
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A, That's cOrrect.

Q. Sc, vyour sp@cﬁlation on federal officials not
conveying land in meandered rivgrs is just that, isn’t
it? Your speculation?

A, The federal officials at the time that these
surveys were done,.the surveys were never 100% accurate,
and also the General Land Offices‘that handed out
homestead patents also were not 100% congistent with one
another. So there is a degree'of inconsigtency that
you’ll find anywhere in the American west with regard to
meandering and homestead patents that are adjacent to
either navigable or non-navigable bodies of water. Tt
is §ne elément that I would conéider.

0. There was Jjust -- there was also just the
Ffactor that some of them were never done, even though

they shoWed up, weren’t they?

A, Some of what --

0. The surveys.

A I believe ail of Gila was surveyed.

. So some of the surveys were questionable in

the sense that maybe the surveyor never gdt out on the
Iland that he claimed to have surveyea?
A. Ch, correct. That happened all over the wést.
o. Suré. | |

A, Yeah.
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Q.

surveys that you relied on might have fallen into what

And did you do anything to see if any of the

we might call the fraudulent survey category?

A,

r@surveys‘that had been done of any particular township
Q.

go out and find a federal patent on the Gila River that

Only to the extent that T examined any

-or part of a township.

We’ll get back to that in a minute.

Do you think it would be 1ike1y that I could

would cover the river where it had been meandered on

both gides?

A.

I don‘t know if it would be likely. I would

certainly think it would be possible.

Q.
A

Q.

Wouldn't shock you?

It wouldn’t shock me, no.

You state that vou reviewed, on page 9, 50

state patents?

A.

Q.

Q.

AL

Where onfbage 97

First paragraph.

Approximately, 50, vyes.

Are those listed anywhere?

I believe they are listed in Appendix A.

That’s the ones‘on'page 166, 1617

I'm not sure where you are 'loocking. These all

appear to be federal patents, or State of Arizona --

no,
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that’'s not it.

Q.

1867
A
0.
AL

Q.

Where are they? Lead me. Here we go. Page

Yes, that’'s it,
That’s what what you’'re referring to?

Yeah.

- Okay. ©Now, on page 15, you talk about the

instructions of the Surveyor General?

A.

Q.

A,

Q.

Yes.
And you talk about that quite a bit?

Yes.

As they matured from 1851 or whenever it was,

through the course of the surveying; right?

A. 1850 to 1902.
Q. Okay.
First question I would have for you, are you

aware ~- and the records I have are 1851, 1885, 1864,

igsl, 1890, 1894, 1902 and 1919, all right?

A

Q.

that came

A.

Q.

Right.

Those are the various gets of instructiéns
out to survevors?

Right, the different manuals.

Right. |

And they changgd to a degree over time.

Right.
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Q. Fair?

And what I want to know is are you aware in
any of those instructions for any of.those years, was
the definifion of a navigable stream presented?

. My report indicates that it nefér was
presented specificélly, bniy to the extent that it said
"which under the law are navigéble."

0. And that was a spécific reference to a
statute, wasn’'t it?

A It was codified, I believe, ves,

Q. And that statute doésn’t definé it{.does ie?
A. I don't know whether it does orant.

Q. You didn’t lock at that statute?

A No.

Q. Let me show you U.S.C. 43-931, and I will avow

to you that that is the statute as we understand it and
as Mr. C.A. White indicatgs iz the statute in question,
and it hasn’t been substantially amended.
You don’t see any definition of "navigable

stream" in thére, do you?

A.‘ Not the specifics of it, no.

Q. o So what I‘m leading up to is simply that the
determination of what a navigable stream was wag in the
discretion of each surveyor that went ouf there?

A ~That's correct.
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Q. And as far as you know, there were never any
standards set out in any of the manuals that told a

surveyor how to determine that a stream was navigable?

A, That’s what C.A. White explains in his book.
Q. You consider that book fairly authorititive?
A. Yeah, my recollection of the introduction is

that Mr. White had worked for some time in the Bureau of
Land Management and therefore had some degree of

expertise on surveying instructions when he'compiled the

book .

0. There’s no definition of a navigable stream in
the book. There is no instructions of how to determine
a navigable stream. There are no examplés, either, are
there?

a. I don't recall if there are examples.. I know

‘White includes copies of surveyed plats that were given

to the surveyors to illustrate for them how they were to
handle certain situations, but I don’t know if
navigability was one specific one or not.

0. But the éurvey plat when they showed him how
to squiggi@ the little line wouldn’t?

A. Right.

Q. It wouldn't tell‘him-how to deterﬁine that
little 1ine,squiggléd?

A. Right.
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referring to that would help them to pick a navigable

Q. Safe to say, then, that in terms of a
surveycr’s assessment of whether z stream was navigable,
the névigability of the Streém was in the eye of the
beholder? |

A. I think that they had some degree of
professional training in that context, but ag far as
your specific question, I think that’s correct.

Q. What professional training do vyou think they

hadw

A. That they were surveyors. They knew how to do
surveying.

Q; What you’re saying is that you think -- and

I’il‘be a little facetiéﬁs, but in course 101 in
surveying; yoﬁ get a chapter on how to recognize a
navigable stream?

A. No; I don’t think so.

Q. Okavy.

So what training did they have that you are

stream?

A, I don’t know the specifics fér each individual
surveyor.

Q. W@ll; surveyors in general, as a group?

A, I don’t.know.

Q. Ckay.
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Now, I think it wag in the 1891 instructions,

but at some point in time, you recall that in addition

to meandering mavigable streams, the instructions tell

them to meander streams that are three chains wide.

A
and wider.
Q.

A.
right now.
actually;

Q.

A.

Q.

- Non-navigable streams that are three chains

How long is a chain?

You know, at one point I knew. I don't know
I think it is piobably in ﬁf report,
I just don’'t recall.

Do you know what a braided river is?

It is a river with many cﬁannels.

How would a surveydr have applied the chain

braidéd river?

I don't know.

Is the Gilé a braided river?

Yasg,

Tell me how a ~- you recall that in that

three-chain rule there is also a reguirement that they

apply to it streams of uniform width? If you want to

lock at page 19 of your report,:yod’ve got the

A.

instructions set out there.

Do you see that?
Uh-huh.

How would you apply the uniform width
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requirement to a braided river?

A. It’'s not‘how Elwéuld apply it, it is how the
surveyor'would‘apply it.

Q; I'ﬁ sorry, I stand corrected.

Howldo you perceive that a surveyor would_have

applied that to a braided Eiﬁer?

A, It would have depended on the surveyor, what
their opinion of the river was like.

Q. Do you think that uniform width requireﬁent

would apply to the Gila River?

A. - Probably not.
Q. How about the three—éhain rule?
A, In certain places, vyes.
Wéll; let me correct that. The uniform width

may very_well have applied in certain places as much as
the three-chain rule would have ‘applied in some places,
but c¢ertainly not evefywhere.

Q. Now, coﬁld-you‘ﬁive me your understanding of

what the definition is of "natural arteries of internal

communication” as that’s used in that instruction?

A. I don’t specifically have an answer for that.

My assumption would be that it meant that

parties were using the river as a means for reoads to

follow along next to them or wagon tracks or things of

that nature, simply as a means of.recording where sgsuch -
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what it meant was that it more likely reflected the

roads might exist in a river valley.
Q. Could they have been traveling up and down the

rivers but not in a commercial fashion?

- A. I don't know‘know the answer to that.
Q. . Is that possgible?
A. It’s possible, sure.
Q. Did you do any fesearch to determine what

"natural arteries of internal communication® meant?

A. No, I did not, other than what C.A. White had
in his book.

Q. There is a lot of meandering that could be
classified as natural arteries of internal communication
on the Gila River, isn‘’t there?

A. Yeg, there is.‘

Q. 80 it would be very importént for us to
understand what that term meant?

Al That’'sg correct.

Q.  And you agree that it "‘could mean use of a
river to travel up or down it or both, to communicate
with your buddies down river, but not in a commercial
fashion? | |

A, . It could mean‘that, but T think the historical
record indicates that there was really very little

boating done on the Gila‘River; and =0 I would assume
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body of water or a stream that that conclusgively

‘determine the character of‘the.land he surveys?

presence of the Gila trails, such as described by 0die

Faulk, paralleling the river.

Q. Thie is your assumption?
A, Yes.
Q. Do you believe that if arsurveybr meandered a

establishee that that stream or body of water ies

navigable?
A, On one side or both or?
0. Both . Meandered it both sides?
A. No, cleafly not, because the instructions in

one of the manuals provided that it meander on both
sides if it ie more than three chains wide.

Q. If your meandering‘was done on both sides in a
situaﬁion where the three-c¢hain rule had not yet come
into existence, would yvou conclude thaﬁ it was
navigable?

A. I would conclude it was the opinion of the
surveyor.that it was navigable, at Ieast_in the area

that he surveyed.

Q. Is that conclusive?
A. No.
Q. Is a surveyor invested with the power to .

A. ~I’m not sure I understand your question.
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Q. Does the survevyor have the power to classify

land under any law?

A. To classify in what way?

Q. That it’s navigable or not navigable?

A. No, I dén’t belie&a he does.

Q. Is the surveyor'’'s me#nder anything more than a

note and a report on the chafacter of the land as it
appeared to him on.the date he viewed it?
A. That’s correct.

0. Are you aware that the capacity of a stream to
be navigable may be shown by its physical
characteristics and experimentation as well as by actual
use?

A. Yesg.

Q. Did you undertake any experiments or
assessment of the physical characteristics of the Gila
River to deteﬁmine its navigability?

A. Ag of 197127

Q. Yeah.
A. No, obviously not.

Are you talking about did I look aﬁ it in
19127 |
QL ' Well, one way to do‘it, for example, would be
Lo reconstruct the water that was there from the records

of the USGS or the -- do you understand what I mean?
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A. No, I didn’t do that.
Q. If you didn’t d6 that, I take it that it is

also safe to assume that you didn’t do any experiments

Or work -- I call them "experiments" but T don'’'t know

whether that's really -- I know you are not a scientist
with smoke blowing out of little vegsgels and things like
thét -- but to put all of the water béck in the Gila
tha£ had been diverted to determine if it would have
been na%igable in 19127

A. No, I'm not a hydrologist. That’s beyond my

expertige.

I would assume if parties were interested in
that type oﬁ information, they would hire someone who
has expertise in deing that.

Q. Tell me, now, with respect ?o surveyors, were
all of the contracts standard?

AL I don't %now the answer to that question.

Q. Okay.

Were all the instructions that they operated

under standard? |

A I do knbw about contr&cts that the amounts of
money that they were paid varied from sufveyor to.
surveyor and year to year, and in general, they were
paid a higher rate per mile foi meanders than they were

for surveying straight lines, but beyond that ~-- I’ve
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~seen a lot of surveyors’ contracts, but T just don’t

remember the details of them.

0. What I'm getting at, for example, did all
surveyors operate under the same set of instructions;
you know, the 1891 set or -- for the time frame we’re
dealing With?

A. I don;t know.

Q. Are you aware whether any surveyors were given
Special instructions? |

A Yes, sometimes survevors were, but I don't
know whether it applied to Surveyors.in the Gila River
area.

Q. You didn’t c¢heck whether the survejors in the
Gila River area wefe elther some of them, all of them,
one of them, none of them, given any special
instructions on how to do their surveys?

A. No, I did not,

0. In reference to surveyors’ field noteg, were
they always prepared at the exact tim@‘that the survey

of that area was going on?

AL The noteg?
Q. Yeah.
~A. I believe most of them were.. The plats were

subsequently compiled from the notes.

Q. Ckay.
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ﬁow, let’s go to page 31 of your report.
And this references back to our discussion
where we had started to say -~ talk about fraudulent
surveys and whether they ﬁere really done or not done
and you had testified, I believe, that you didn't do
anything tolcheck that out?
A, ‘That’s correct.
Q. : Okay.
Well, now, let me. call your attention to the
R.C: Powers survey that you refer to on page 31.
A. You aré'talking about under 1883 Interior

Survey, the middle of the page there?

Q. Uh-huh, right.

A | Yeg, R.C. powers.

Q. "R.C. Powers undertook...", do you see that?

A Uh-~huh.

Q. From what I'm advised, he surveyed 92 miles of
interior section line in four days. If it is any .

comfort to you, I'll tell you that I’'ve had a surveyor
tell me that.

A, Okay, you are talking about all of the.
iﬁterior section lines?

Q.‘ Yeah, that’s'wh&t he’s hired to do.

A. Right.

Q. - That’s what he says he did between January




10

1i
12
"13
14
1b
16

17

18,

19

20

21

22

23

24

25

84

1ith and January 15th. You understand how he was doing

it?
A Yes.
0. Two-pole chain and a compasé?
A, Right .

0. Do you think it is possible he could do 92
miles in four days?

A, They also had assistants. I don’t know

whether he did or not. I would alsoc just offer that

most of the other surveys that I've seen throughout the
west héve'similar short periods of time for. the surveys
that they did.
Q. We understand that.
So my question to you is, do you think that he
could have done that? He’s there with.an agsistant.

Obviously you can‘t do it without two guys to hold esach

end.

A, Usually it was three;

0. But you’ve got to have that, all right?

A. Right.

Q. | Do you think theyrcan cover 92 miles in four
days? |

A. The other thing -- i don’t know whether they

could or not, but that also could have been s

typographical error or transcription error in his field
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noteg.,

Q. 80 -- is it -- I could run through several of
these with‘you, but am I going to get the same answer to
all-of them that you don’tlhave aﬁy opinion, and that’s
because you don’t know how fast they coﬁld move or not?

A, Right.

Q. Okay.

And we would need a surveyor to tell us
whether that was possible; right?

A. Right.

Q. - You didn’t consult a surveyor to find out
whether somebody could do 92 miles in four days with the

kind of equipment they were using in 19127

AL No, I did not.

0. Referring you to page 21 of yoﬁr report.'

A, 212 |

Q. Yeah.

A Okay.

Q. First full paragraph, you talk there about
“under the Statute, "well-defined natufal arterles of

internal communication were to be meandered on one bank
only."
| Do you see that?
A, Uh-huh.

Q. Do you know what statute they are referring
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to?
A. They are aéain referring to the --
Q. ~The one i showed you earlier?
A, Yes.
Q. Okay.

Are you aware of any rivers that are less than

three chains wide that have been declared navigable?

A. No, I'm not aware whether they are or not.
Q. Do you do any research to determine whether
there was any?
Al Na.
0. Ckay. -
MR. HELM: Off the record.
(Discussion off the record.)
BY MR. HELM:
‘Q. Three chains is 66 feet; right?

A. I'11 take your word for it.

MR. HELM: We’'re talking Lo several engineersg.

THE WITNESS: I was trying to sgkim through

here. I think it is in my report. I haven’'t been able .

to locate it.
MR. HELM: Off the record.

(Lunch recess ensued from 11:47 a.m., to 1:08

MR. HELM: Back on the record.
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BY MR. HELM:

Q. We were talking about chains when we left
here?
A.‘ Right.
o. We have.ascertained, it isg 22 yards or 66
feet. |
MR. BARKER: Is a chain?
MR. HELM: Sixty-six feet.
THE WITNESS: Sixty-six yards for three
chains.

MR. HELM: Sixty-six vards for three chains.
MR. BARKER: Right.

MR. HELM: Right.

-BY MR. HELM:

0. And I think the guestion was --

- MR. BARXER: How wide ig three chains.

'BY MR. HELM:

Q. I. think we’ve established that. We'ré ail
reasonably in agfeement of that.
What we were ieading up to, are you aware of
any rivers in the United States that is less than 66
vards wide that are navigable?
A, No.
Q. Are vyou aﬁarg of any portions of navigable

rivers that are less than 66 yvards wide that are
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navigable?
B 1’m not aware of them. I'm not gaying they .

don’t exist, I'm just not awdre of them.

Q.l Now, let me refer you to page 27 --
A | Of my report?
Q. Yeah. |
And maybe I just -- let mé diverge for a

minute, since you Just finished reading Defenders;
correct?
A. Yes.

Q. Is it fair to say that the report that vyou

“wrote doesn’t meet the standards or the tests indicated

in ﬁhe Defenders case for navigability?

A, As I indicated earlier, my report isn’'t an
attempt to be a legal opinion, iﬁ is a historical
analysis, and from the point,of‘viéw as an expert

historian, I’m offering my opinion ag to whether the

river was navigable‘or not.. I’'m not offering a legal
opinion.
Q. But based on the standards that are set out in

that casge --

A. Uh-huh.
Q. -- for example, thé idea that theé kind of
boat that you determine to use is not tied to the date

of statehood conflicts with the conclusions of your
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report that it was; right?

AL Yeg.

o. Aﬁd.so what I’'m driving'at‘is ydur report is
nbt designéd_to comply with the standards that are set
out in the befenders case?

Af It is not designed to apply to any particular
legal standard. It.is designed to offer an historic
opinion reéarding navigability.

Q. But that historical opinion is not based on
any standard?

A, | It is based on ny opinion of what consisted.of
navigability based on the observations of a lot of
contemporaneous obéervers.

Q. But the observations of the contemporaneous
observers .that you are basing it on don’t come with an

explanation of the standard that they were using, do

they?
A. . No.
Q. And‘you don’t know what that standard would

be, do you?

A, Not unless they said so explicitly.

Q. So if some-of your contemporaneous observers
thought that a river that was ten feet deep and three
chainsg wide wasn’t navigable, that might be a navigable

river under Defenderga?
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~contemporaneous observers opined.

A. It could be.

Q. Because canoces could use it, couldn’t they?
A, It could be. |

Q. Canoes under Defenders might be arcustomary

mode of traﬁel used on the water; right?

A. I think you are =2till asking me to offer a
legal opinion, and I’ve tried to explain what T think my
feport attempts to do, and it is pnot to address‘any
particular legal standard.

Q. I'm not trying to get you to render a legal
opinion.

I'm trying to ask you, I guess, as straight as
I can ask you, under the standards enunciated in the
Defenders case, is it your opinion that yoﬁr reporﬁ
would étill establish that the river wasg not navigable?

A. I 8till think it calls for a legal conclusion.
i’ve tried to explain what I think my report does, and
it offers an opinion about navigability from a
higtorian’s perspective.

. . Based oﬁ certain judgmental standards that you
impose; correct?

A. Based on my analysis of what many

Q. ‘Where did you get the impression that you

could only use boats that existed in 19127 That’s not
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an observation of contemporaneous observers, is it?

A No.
Q. Where ddes that come from, then?
A I have always thought, and I could be wrong on

this, but,I;ve always thought the test was commerce, the
way commerce was carried on at the time of statehood.
That’s thé reason why I have the section inlmy report
that discusses the types,of-wat@rc;aft inruse‘at the

time of statehocod.

Q. Defenders would disagree with you.

A. Apparently.

Q. It says you don’t do that, doesgn’t it?

A. It says that.

Q. So to the extent -- to that extent your report

does not agree with that case?.
A That’s correct.
Q. And your opinion, however, is based on the

fdcte contained in your report?

A Correct.

0. Including the facts about coﬁmerce in 19127

A. Correct.
- Q. - Referring you to page 27 at this point, at the

~iast sentence in the first paragraph, it adds the last

clause:

"... all survevyors indicated in their
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field notes and plats that they did not
consider the Gila River to be navigable.™

Now, they didn’t specifically say that, did

they?

L. No, they did not.

They in&icated from the way they described'it,
they indicated that they didn’t think it was navigable.
Q. ° That's your interpretation of either their

field notes or the actual maps that they prepar@d?

A. That’'s correct. |

That’'s my intefpretation as a historian.

Q. In fact, of all of the field notes you went
through, is there any of them that specifically savy, "I
don’t think the Gila River is navigable®"?

D If there were instances of that, I certainly
would have puﬁ them in my report. I don;t remember

whether. there were or not.

Q. You don’t recall anything that comesg to mind
immediately?
A, Not immediately, but I know I would have put

it in the report if there was a direct staﬁement.‘

Q. I'm sure you would.

A Well, I did on other documents, aé I'm sure
vou probably have.seen;

Q. "Let me refer'you to page 29, bottom of the
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_deepet than two feet?

rage, last sentence:
nHe made a similar observation about the
river on the line between sections 34 and
35, but again sét no meander corners.
Finally on the line between sections 26
and 35, he set no meander corners, but
offered the description that the stream
there had deep water and low bankg."

Now, what do you take the "deep water" to

mean?
A. . I have no idea. It was a surveyor’s opinion.

Q. Do you think "deep water" meant deeper than
two feet?

A. It could be.

Q. So, from your depth conclusions, he would have
beéen in the ballpark on depth of Water?.

A, VI have no idea what he ﬁeant by "deep Water."

Q. I understand that, but you are assuming it is

A. I really don’t know whether he was meaning two
feet or six feet or ten feet or one foot. T just don’t
know.

Q. How does a road become evidence that a river
is not navigable?

A. It wduid'suggest to me that i1f there was a
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road next to a river, and there are indications by
historical figures that the river wags not used to carry

commerce, I think it would be a logical conclusion to

assume that commerce wag carried on over land.

O. Does that mean that the river ls not
susceptible to b¢ing used for navigatioﬁ?
A.  That would be my conclusion, ves.
Odie Faulk, the historian of the Gila Trail,

makes the game conclusion as well.

0. Judge Patterson made a different cOnclusiQn,
didn't he?

A, Yes.

0. Referring you to page 34,.first line of the

first full bParagraph, vou say that surveys were done
under the instructions containéd in the‘l964‘¥— or the
1864 éurvey manual. Do you seé that?
A, No, I've not'tétally found it.
You are on page 54? : -
Q. 33, I?m gorry.
A.‘ Okay.
Yes, I see it.

Q. How do you know that? Does it say anywhere

- that that’s the case?

A I'm making that assumption from the dates

under which the suxrveys were done.
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Q. Okay.
Wh@re were thése manuals written?

A - 1 assume they were writteﬁ in Washington D.C.
and forwarded to the field.

a. Did we have rapid transfers of goods,
documents, manuals, what have yoq, in the 1860sg from
Washington to the hinterlands of Arizona?

A. If the pbint you are making is the manual may
not have been theie in tinme, I thlnk I've addressed that
at least in relation to one of the surveyors here where
I.lndlgate there was some degree. of uncertainty from my
historical understanding as to whether he had received
the new ménual,or was.still workiﬁg under‘tha old one.

Q. - Do any of the surveys thatr You reviewed

specifically state what manual they were being done

undexr?
A No.

Q. So. your conclusions regarding what manual wag

belng uged are exactly that, vyour assumptions?

A. Yes.
Q.  On page 33, further on down, you talk in
parentheses, you say, ... which flow in gseveral

channels in this township."
Do vou gee ﬁhat?

A, + Uh-huh.
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Q. How do you know this?
A. My -- I don’t recollect directly.

My guese is I looked.at the survey plat and

saw that there were several channele or maybe the field

notes talked about crossing more than one channel.
Q. What’s the inconsistency that you're referring
to in Foreman'’s treatment of the Gila River?
A, Starting in the firSﬁ full paraéraph, line 11,
I write "for example, in part of township 4 south...".
Q. Okay.
A, "For example, in part of township

4 south, range 4 east, Fbreman

set meander corners on the outermost

banks of the Gila which flowed in

several channels in thisg township.

Nevertheless, he set no meander corners

in the sections through which the stream

fiowed in the southern part of the

townéhip.“

The inconsistency is that he gset some meander
corners in‘part‘of the township and no meander corners
in anothei part of the township.

Q. What does that lead us to conclude? He was
lazy?

A. I don’t know what -- I don’t know why he did
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that. I think I indicated gn the report inlthe very
next paragfaph mwy aﬁtempts to explain what his opinion
wasg of the river.

.Q.‘ Well, does that mean that we should discount

the meander corners he did set?

A. Not necessarily.

Q. Referring you to page 33, in the middle
paragraph it starts "for example," do vou see that?

A. Uh-huh.

0. -"In part of township 4 south, range 4 east,

Foreman set..." blah; blah, blah.
Do you see‘ﬁhat?
A, Yes.
Q. Are you aware that township 4 south, range 4

east 1s upstream of the confluence of the Salt'andlthe

Gila?
A. No, I’'m not aware of that,
Q. Would you have used that example if you had

known that?
A. Probably not .
(Witness reviews document.)
T thinklI could probably correct that for you
right now.
That’'s a typogra?hical error, I believe.

The heading that it is under indicates that it
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ig the Interior Survey of Townsghip 4 south, Rangé 4

west, and I evidently changed it to 4 east in my report.

I don’t even know if 4 south, 4 east is on the Gila or

not.

Q. ~ In the middle of ﬁhe pafagraph of the first
not-full paragraph -- there ign’t any full paragréph on
page 35 ~-- you state: |

LN Foremén ekplained in the meander
section of the field notes for thisg
township that ‘the reason for selecting
the left bénk for meanders is that all
the lands of value are on the left
bank. "

A, Yes.

Q. How does that explain the misuse of meander
lineg?

A. I have no idea why Foreman did that.

Q. That doesn’t meﬁn we shogld”necessarily
disregard'his meander lines vis- -vis navigable, does
itc?

A. There isg a one-bank meander‘line. There are

no instructions in any of the manuals instructing

surveyors to meander only orne bank of navigable rivers.

This was an instruction specifically reference to

non-navigable rivers.
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0. Well, non~navigablé rivers in the opinion of
the surveyor; right?

A. Right .

Q; And his referehde points, we don’t know what
they are?

'A;‘ Right.,

Q. " But meander lines do tell us something about
the physzcal characteristics of the river that is being
meandered, even lf’only on one élde, doesn’t it?

A. It tells you the sinuosity of the river.

Q. It tells you it is an important internal line
of communication, whatever that meang?

A, Correct.

Q. It may tell you its -- I forget some of the

‘other oneg, it’s a uniform river; it has gome other

physical indications to. it?.
A, That’s correct.
L Q. Okavy.

And the fact that he made this ‘comment about
lahds on the left being valuéless doesn’t affect our
conclusions as to his meander 1inés in‘terms of their
use for defining physical characteristics?

A No;
(Exhibit 7 Waé marked. for identification and

subsequently remarked as Exhibit 96.)
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Q. Let me show you what'’s been identified as
Exhibit 9s.
And what I'm interested in is, do you
recognize what that is?
A. - Yes, this ig a survey plat of Township 8

south, Range 22 west.

Q. Of the Gila River; right?
A Yeg.
Q. - And it is kind of funny looking in the since

it has a lot of straight linas_qn the river portion,

doegn’t 1it?

A. That’'s correct.
0. What do those straight lines indicate?
A. The rightéhand margin of the plat indicates

that those are degree bearings for the meandering of the
river.
Q. Okay.

5o when you look at one-of the these maps and

. you see a .bunch of straight lines, what does that tell

you?

A, It usually would mean those are meanders on
both sides of the rlver or 1f 1t is on one side, on one
gide of the river.

Q. lFor the Most part, those indicate there are,

some two-gides and one side; right? oOn the Gilav®
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“being m@andered on the right bank as you go down the

by the fact that the Colorado River forms the border’

A, Correct.
Q. . Now, if you look up there in the corner, you’d

see some stralght lines too, wouldn'’t you?

A. In the left corner?
‘ Q.‘  That other strange river up there.
A In the -~- ves.
Q. So that river was being treated the same as

the Gila, wasn’t it?

A. They were both meandered on both banks; tﬁat
is correct.

Q.  On both banks or one bank?

A From this map, I can’t tell 1f the Colorado is

stream. It would appear it was meandered on left bank,
but I can‘t tell from the right bank and the copy of the
meander. data in the rlght hand margin is pretty much
illegible in terms of whether it’'s -- T can’t tell if it -
is Colorado’s notes of not.

Q. If it was only meandered on that one bank,
what would be the significance of that‘in.terms of
navigability?

A. I don’t know. It also is probably complicated

between California and Arizona.

Q. Is there some rule that says -- you ought to
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know this one -- that when rivers forﬁ borders between
one state and another, vou only wmeander one side of the
rivexr?

A. I don’'t know.

It’s possible, for example, that if this is in
fact California . on the other side, that the meander data -
for that side might be in thé California surveys. I
just don’t know.

Q. You do agree that straight lines on these

- kinds of maps indicate meander sides of a bank?

A Yeg.

Q. And if that is a straight line meander only on
one side, and 1t turns out that it is not meandéred on
the other side, on the Colorado section, then we have a
navigable river with only a meander line on one gide of
it; is that fair?

A. Yes, but I would be willing to guess that the

meander data for the Colorado River are going to be

fbund on the California survevys.
Q. Fair guess; We can check. that.
Referring you to page 37, bottom of the first
full paragraph, you say:
"The presence of the bld bank suggested
.that the stream had recently changed

chanﬁei, suggesting its unreliability for
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commercial transport.
You aren’t making a general statement, are
you, that just because streams change channels, they're

not reliable for commercial transport?

A, No, this is just one of many poésibilities.

'Q;‘ So this isljust more speculation on your
behalf? |

Af It’s more -- it’'g -~ T’p indicéting that it is

one possibility.

Q. Referring you to bage 38, the mid&le of ﬁhe
bPage, right above the footnote 36, you say:

"... the Gila River flowing through the
center of the township contaings an
abundance of-water..."

Do you see that?

A. Yes, that’s part-of.a quotation.

Q. In a number of placesg in this report, you
quote anecdotal or other information that seems to
indicate that there’s lots of water 'in the Gila River.

A. In places. 1In piaoes.

Q. And youolook at that for the most part as not
being an indicia that it was navigable?

A, I'm trying to, when I present thisg
information, to present as an objective view of the

river as possible, and I felt it was my obligation to
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-underflow of the river.

report on what was said on both pro- nav1gab11xty as well
as counter-navigability, and when I congidered the
entire overall picture that Was bpresented, while there
were indications.by some partiés that in places and at
some times of year there may have be@ﬁ éonsiderable
guantities df water in the Gila, the overall picture
that was painted to me was that the Gila River in my
opinion, and not a legal opinion, was not navigable.

Q. Does that opinion require it to be navigable

all year long?

A, No.
Q. So if we had an abundance of water in the Gila

River, for three months, that -- would that be a
sufficieﬁt amount of water for you; using your
standards, to determine that it was commercially
payigable?‘ |

A. As I indicated in the section where I discuss
the governmental reports, there‘are-quite a few.of those
go&@rnmental reports that do-indicate that there were
reaches of the river that at certaiﬁ times of fear,
either at the same time of year or at différing times of
year, aid contain substantial quantiﬁies of‘water}.aﬁd

in other parts of the river, that water gsank into the

Again, I thought I ought to present as
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Q.. But you are congidering it asg arwhole, aren’t
-you?

A, Yés.

Q. So 1if we had 40 miles df.river with an

objective a view of what contemporaneous observers
thought about the river, and when I considered it as a
whole, that was my opinion, that the river was not

commercially navigable.

abundance of water in it that didn’t sink into the
ground,; but we have another 40 where it sinks into the
ground, because you are' congidering it as a whole, that
makes the 40 that had a lot of water and could have been
navigated, non-navigable under your assessment?

A. I don’t think any of the documents that I
loocked at said that thefe were stretcheg of 40 miles
where there was a lot of water in the river
congistently. |

Q. Do you agree with my intexpretation of what .
jou’re saying, though?

Inrother words, what you did was you said, I'm
going to look at this river as a whole, and if part of
it ie not suitable for navigation, and some part of it
might have been, that part is destroyed by the
non-ﬁavigable part?

A, I locked -- correct.
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I looked at the whole of the river, but I
think your example of a 40-mile reach, there are no
documents that go anywhere near that length of the river

talking about ample quantities of water.

Q. I don't -- that’s just an example.
A. Okay.
Q. You didn’t make any determination about

lengths of the river that had ample quantities of water,

did you?
A No.
0. We talked about a steamboat going ﬁp the Gila

River for some distance for seven years.

A Correct.

Q. That's a specifie reference out of your
report?

A. Right.

Q. One would conclude for that steamboat to get

up that river, therermuét have bheen ample guantities of
water for the steamboaﬁ to steam?
A, Correct.
Q. All right.
And thatlmight.indicatéthat'aven-though other
parts of the river weren’t navigable, that part was;
right? |

A. It would be one factor that I would consider.
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Q. °  Okay.

But. because you factdred that into the .
non-navigability of the whole river, that
non-navigability of the whole river overrode the
navigability of a portion in your conclusion?

Al .No, that’s not correct.

I also considered other documehts and other
evidence with regard to tﬁat seven-mile reach of the
river.

In other words,‘I‘did not base my judgment on
whethér that part'of the river wag not navigable or
navigable solely on the steamboat.

I looked at surveyor notes. I looked at
homestead patents. I locked at newspaper reports. I
locked at a variety of othér documents. And
cumulatively, once I lboked.at ;hemoverall picture for
that reach of the river, as well as for the entire
river, my conclusion was was‘tﬁat it wasg not
commercially navigable.

0. Would it be your téstimony that in all of the
various indicia that you looked at, where there was

indications of substantial water, whether we’ve used the

~terminology "abundance' or another word -- some guy uses

10 feet -- but there are lots of references to large

quantities of water, you didn‘t do anything to determine
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- determination whether there is a reach of that river in

how big the stretch of the river was where those large
amounts of water were present?

A. That}s correct.

Q. Would it be fair to say that vou made no
particular assessmenté of those areas to determine

whether they were, in fact, a navigable'reach of_the

river?
A, I don’'t understand your question.
0. We’ve got, as in the case of page 38, an

indication thaf there is a large abundance of water at a
portion of the Gila River.

You didn’t.go; then, say, I'm going to set
this.portion aside, and I;m going te do a wmore

particularized review of this portion to make a

the area where they say there is an abundance of water,
to determine whether that portion of the @Gila River

could be.navigable?

A. No.

0. No, you didn't make an? of- those kinds of
determihations?

A. . That’s right.

Q. This may be.a specific‘question, but are you

aware of any river that ig at least 110 yards wide and

deeper than a man could walk across, that is not
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navigable in the United States?

AL I'm not aware or unaware. I just don’'t know
the answer to the question.

Q. Could you point out to me‘on page 39 the

specific statements that Martineau made that you are

referring to where he says, notwithstanding me setting

meander corners on both sides of the river, it’s not
navigable?
It is at the bottom of the page.

AL Well, he explained that it was the setting of
the meander corners that were consistent with the new
January 1890 instructions for non-navigable bodies of
water if on average they were more than three chains
wide.:

Q. But doesn’t that also tell yvou the same thing

for navigable waters or non-navigable?.

A. I would have to look at the field notes. -

0. Does Martinéau.phrase it the way you say it?

A. You have those notes in your copy cf footnote
38.

0. There you go.

A. (Witness reviews document.)

T can’t find it in here right now. It’'s in-

the noteé somewhere. I . don’t know whether it is in this

particular part of it oxr if it is in the field notes in
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this particular gurvey.

A, - I did, but I sgent them all back to Salt River
'?:oject.
Q. Okavy.

the general description of the tOWnéhip which is noﬁ on
ﬁhis particular document.

Q. What copy of what document would it be?

A, It would be in this doéuménﬁ.

You don’t have the cémélete set of it, just
the pages thatlI cited in my footnote, and I may have
taken the explanation from the general description of
the township‘which is the last rage of the -- usually
the last page of thg field notes.’ | |

Q. - Okay.
So are vou telling me now that I didn’t get

all of the documents?

Al : You got everything that I have in the
footnotes.
Q. . But I'm trying to find out where something is,

and you’re telling me it‘mightube in something that I--
don’t have,

A. It may be in other pages of the footnét@s-fox

Q. And did you have those other rages?

So based on a document that you gave me, we

can’t confirm that stateément, can you?
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A. No.
Q. And the document is Gila 38-L for the record.
Doctor, ig thié_the Stuff -- this is document
39 that you gave us, and it would appear to be -- give

ﬁ@'back 38. It would appear to be what immediately
follows 38. |

A. Yes.

Q‘, So, ig that where YOu ought to be able to find

it? That’s the end of Martineau’s work; right?

A. (Witness reviews document.)

It’s not in there_either. I wouldn’t have put
it in if it is not there somewhéxe} I don’t know where
it is.

Q. You just can’t find it n&w, huh?
.A' That’'s right.
Q. And the documents that might disclose where it

would be are now iﬁ the possession'of the Salt River
Project; right? .

| A, I Qould assume it ié in the field notes and if
that’s the complete set of field noteg for Martineau,

then it is probably in there somewhere.

Q.  This is what you gave me. That’s all I know.
A, I don’t know whether it is a complete set of
the field notes or not. It is the gtuff cited in my

"footnotes, but that’'s --
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right?

Well, i1f it is not in here, and you’ve looked,

Quickly,.y@s;

Ték@ your time.

(Witness reviewé document. )
I can’t find it néw.

I know there wags a reason I put that in there.

I’m not sure where the information is from.

Q.

A,

O

g

¥ 0

L

A,

5.

A,

Q.

Doétor,‘it is not in his field notes, is it?
Aﬁparently not.

You said it was.

I don’t'——

You're wrong.

I guess I made a mistake.

Do you know where you found that information?
No, I don’t, not right now. .

Do you suspect it is in the boxes that you

‘Sent to SRP?

It could be, I don’t know.

If you can’t find the backup to that

statement, what does that do to your conclusion that

Martineau considered the river to be non-navigable,

albeit he meandered both bénks?

A.

I wouldn’t have put the statement in if it

didn’t exist in some historical document.
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conclusion, did you?

0. Answer my question.
If you can‘t find the backup to that, what-
does that do to your'conclusion?
A, It makes it less cerxrtain.
0. | SO'ihen it’s just trust me, I must have geen
it somewhere?
A. That’s what I'm telling you right now.
Q  : You go on to say on page 40:
"Confirming the lack of navigability of
the Gila, Martineau also noted the
presence of the road from Yuma to Gila
City and the Southern Pacific Raiirbad,
both_of which paralleled the stream"?
A. That’s correct.
Q. Martineau doesn’t gay anywher@ in his notes
that those led him to a conclusion that the Gila River

was not navigable, does he?

A. That’'s my conclusion.
Q. That’s your conclusion?
A.  That's right.

Q. °  But you‘didn’t_tell anybody that was vyour

A. The confirming the lack of navigability of the
Gila, that’s my statement, and then I'm going cn to

point out what Martineau --
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0.

a.

portion of the sentence that reads "Confirming the lack

of mavigability of the Gila...", that’s my‘opinioﬁ.
‘Q. You didn’t tell anybody that was‘your opinion?
‘A. Well, I'm soriy I didn’'t Qrite that clearly
enough,
Q. That oéinion that you hold about réads and

Martineau also noted?

‘Right, he also noted these things, but the

railroads cbnfirming'non—navigability is not in

accordance with the Defenders opinion, is it?

A,
Q.
A.

o

The Defenders opinion?

The case that you just read.
No, it’sg not.

At the bottom of page 40, going over to page

41 vou state:

A.

"Moreover, meander. lines were apparent on- - -

the plat itself. In addition,

immediately below the plat was the
notation that the Qater surface area
amountéd to 368.58 acresg.t

What doés that tell us about navigability?

That there were meander 1ines'done on both

sides of the river and there was a certain amount of

acreadge encompassed within those meander lines.

Q.

That doesn’t t@ll'us'anything about whether it
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is navigable.or not, doeg it?
A, No.
Q. You gé on to state on that same page:
"The field notes of the 1874 survey of
the next township‘éownstream, Township 8
south, Range 22 west, corrqborate that
Martineau’s meanders of the Gila had been
done because the stream was non-navigable
and over three chains wide.r"
How do théy make such corroboration?
A.ﬁ I explain it in the next paragraph that he
meandered the Gila River under the térms of the 1864
manual that called fér meandering of only one bank of

non-navigable streams, and that’s what he did.

Q. But Martineau didn’t use the 1860 manual, did
he?

A, No, he used the newer manual.

Q. So because White only meandered one bank. and

Martineau meandered two banks, you're assuming that it

had to be the three-chain standard because the

three-chain standard wasn’t in existence in 19 -- or in
18647
A Yes.

And as I indicated, I'm certain I put in the

statement about relying on the 1890 manual for a reason,
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I just don’'t know where that information is located
right now.
Q. We should be able to find it in this stuff

that you’ve given us?

A. I den’t kno@.. I know'there‘is a reason I put
it in there. I don’t know where it is right now.

‘Q. I understand, but understand my problem.

A Yeg, I do.

0. I"ve got to find this stuff,

A. UGh-huh.

0. And your erstwhile friend next to you has told

me I've got everything I need, and now I can’t find
things and you can’t £ind things.

MR. BARKER: That’s not what your efstwhila
friend said. Your,erstwhile friend said vou have
everyﬁhing we have. |
BY MR. HELM:

Q.  Could the difference between White and
Martineau simply be in the eyes of the beholder?

A. Certainly.

Q. - And the problem that we have earlier since
there wasn’'t any staﬁdard on whatfs‘navigabie and not
navigable, Martineau could be convinced the river was
navigéble under his standard?

A. He could have been convinced of that.
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~water.

Q. Aﬁd White could have been convinced it wasn’'t?
A, That’s correct,
Q. &nd they both could be right under government

standards; right?
A And the? both could be wrong.
Q. True. |
Ref@rriﬁg you now to the bottom of pageraz,
top of page 43 of yéur report:
"The sur%ey field noteg and plats.of thé
sample areas discussed above clearly
indicate that multiple surveyors --
undertaking their surveys in different
years and at disparate tites of yéar --
all reached the same conclusion that the
Gila River was not navigable .
None of those field notes specifically say
that, do they?
A. No, they'all are congistent with the

instructions of how to handle non-navigable bodies of-

Q. And some of‘those field notes indicate that
they meandered both sides of the riﬁer?

A. That's correct.

Q. Which is éonsisﬁent with a navigéble river?

A. Except that I believe I explained that there




10

11

12

13

14

15

_leg

17

18|

19
20
21
22
| 23
24

25

118

Martineau explained that he was deing it under the

is a reason why I put the statement in there, that

instructions for bodies of water three -- what ig it7? -~

three chains and wider.

Q. We just can’t find that statement at this
point?

A, That’s right.

Q.  What you reviewed is not all of the Gila

River, is it?

AL In terms of what?

0. Of surveying?

A, I feviewed the entire river,.

Q. Of the stuff we‘gbt} it is not the whole
thing?

A, No, all you have ig what’s in my footnotes.

Q. Right .

And there are lots of other portions of the

Gila River that are meandered, aren’t there?

A,  Yes, there are.

0. And those'meanders,,do they indicate
navigability?

A, None of them do.

0. Okay.
And for the same reasons that you’'ve esgpoused:

here?
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AL Yes.

Q. Okavy.

And if we go through every.set of field notes
thaﬁ are out there, are we going té find statements that
say, "I'wm meandering thh éides because it is three
chains wider?

A. - I don’'t remember.

Q. How did you come to the coﬁclusion'that all of
the other areas that weré meandered were not navigableé
A. Because the treatment by the survevors was
congistent with Whatever-instructions‘they were provided

for dealing with navigable or non-navigable pods of
water. It was consistent with an opinibn that the river
was not navigable.

Q. They weren’t given any instructions. We’ve
already decided that. They told them determination of
whether it was navigable was in their own eyes. How can
Martineéﬁ’s éyes be the same eyes that White’'s got?

A. They wouldn't necessérily be. |

They were told to meander what wag navigable,
quote, undér the statute, unquote.

Q. And we know that the statute doesn’t define
what na%igability wag, don't we?

A That's correcﬁ.

0. So it is in the eyes of the beholder; correct?
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A, That's éorrect.

Q. So the consistency is that it.was
inconéistent?' |

A, The consistency is no one meandered the river

for reasons of navigability. A1l of the meanders done
of‘the river were consistent for.instrﬁctions of how to
deal with non-navigable bodies of water under various
circumsﬁances. There was never an instance of
meandefing the river that I’'m aware of where they
meandered both banks for reasons that suggésted clearly

navigability.

Q. Docteor, you could have before 1890 --
A Uh-huh.
Q. —~'any survey done before 1890, meandered on

both sides,'and that would be consistent with

‘navigability, wouldn’t it?

A. I believe go, yves,.
Q. 8o how did you explain those surveys away?
A There weren’t any as far as I know. They were

three chainsg or less where they were meandered on both

banks.

Q. 'Bﬁt thaﬁ wasn’t a requirement before 1891, was
it?

A. I looked at every single set of field notes.

There were no field noﬁes on the entire Gila River
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BY MR. HELM;:

‘report and then addressed it in some way or other. I

between the S8alt and Colorado River where the field
notes indicated on the basis of meanders that the.river
was navigable.

Q. I want to get this perfectly clear.

What vyou’re telling me is that there were no
surveys done prior to the 1891 instrﬁotions wheﬁ the
three chains céme into beingf that meandered both banks
of the Colorado River?

.A. To the best of my knowledge.

MR. BARKER: Objection to th@.f0xm of the
question.

We’re not talking about the Colorado River.

MR. HELM: You're rightf

The Gila River. |

THE WITNESS:. To the best of my knowledée;

that’s correct.

0. If there were you didn’t discover them or deal
with them?

A, If there were, I would have put them in the

would have said this is what they did, I don’t know why
they did it this way, but this was their opinion. But
if there are others out there, then I haven’'t seen them.

Q. At this point, Martineau’s sgurvey qualifies as
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one of those, doesn’t it?'

A. It may, except to,tﬁe ektenﬁ that I have that
statement in there that he did it under the instruction
of the 1891 manual.

Q. If you can’t prove that up, then we’#e got the
axact sitﬁation I'm.talking about, don’ t we?

A I suppose s0.

Q. i’li refer you to page 46, because I'm trying
to get your chapter and verse on this.

Start of the second paragraph:

"Federal government surveyors were
specifically charged with the task of
identifying navigable stféams as part of
their surveying duties, and the manuals
and instructions under which they carried
.out their wOrk”weré very precise about

how navigable bodies of water wefe to be

distinguished from non-navigable ones."

A1l right?
A, Uh-huh.
Q. We've got all of the manuaLS‘right_here._
A. Uh-huh.
Q. Can you shbw me where that ﬁrecise languagdge

ig?

A. The sentence is probably poorly phrased.
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What I meant was they were very precige aboué
what the surveyors were to do, if in their opinion the
rivers were navigable.

Q. And they were very imprecise about how you
determine what a navigable river wag, weren’'t they?

A, That's correct.

Q. On the bottom of‘page 57,7you state:

"However,‘the‘pat@nts which appear on

these exhibits are representative of

settlement patterns throughout the

bagin."

How did you determine the regresentativeneés
of the settlement pattern?-

AL I obtained all of the pat@nts that either
touched or were near to the hlstorlcally mapped channels
of the Gila‘River, and I also obtalned all of the patent
files, and since it would have been essentially
impossible to do a manageable discussion of every singie
patent down the‘rivef, I selected ones whlere there were
heavier settlement so there would be more pateﬁts'to
discuss.

Q. Ckay.

On page 59 and 60, you talk about, once again,
federal officials would have reoved the lands if they

thought it was navigable.




19
11
12
13
14
15
16
17
18
_19
' 20
21
22
23
24

25

124

Do you see that?

A Uh-huh.

Q. Now, thlslwhole discussion pr@supposas they
know it was nav1gable, right?

A Yeg.

Q.  Are you aware that there have been bodies of
water, streams, what have you, that have been determined
navigable after statehood?

A, If there are, I?ll take your word for it.

Q. Well, are you aware of Great Salt Lake?

A.  Yes.

Q. Are you aware of the Utah case?

A, No.

Q. To ﬁhe extent that there have been bodieg of

water determined to be navigable after statehood these

.statements about what federal officials would have done

are not operative, are they?
A, It's cumulative. Tt ig many officials all
saying the same thing, that not one case did any parcel

that was granted overlying the Gila River have lands

removed from it on the grounds that that part of the

river was navigable.
o. Okay, because those officizals thought it was
non-navigable; right? That’'s your conclusion?

A, That’s right.
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Q. You wouldn’t expect them to have removed it
under those circumstances; right?.

A If they thought it was nonmqavigabze, right.

Q. The point I’'m making, if it is subsaquen?ly
determined to be navigable after statehood, there
would -~ there would have been no feason fo? those

officials to have removed it, would there?

A, That's xight.

Q. Becausge they wouldn’t have known to?
A.  That’s right.

0. All right.

So the cbnclusions tﬁat you have in this part
of your report presuppose a knowledge of navigability,
don’t they?

A Yesg,

Q. If f@deral‘officialswdidn’; think it wasg.
navigable, then you can’t possibly have expected to find
a patent that had a reservation in it, coula you? .

A That’s Qorrect.

That’s the whole point of the section‘that’s

written.
Q. I understand.
And if they are wrong --
A. Then it is a whole lot of peoéle that were

wrong.
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up on those lands that don’t have reservations on it?

AL Yeg.
0. Page 64, you start talking about land disputes
in 1931°?

Q. There have beén rivers declared non—ﬁavigable
after statehood, haven’t there?

A, _ Non;navigable?

Q. - Navigable, I'm sorry. In lots of the states

of the United Statesg.

A Yes, from what T und@rstand.

Q. You are aware of one in.Alaska, areh’t you?
A Yeg. | N |

Q. Do you think maybe there willrb@.some patents

A. Could be.

0. Because it wasn’t done until 1970 or whenever
it wasg?

A. There could be.

0. Ali of your discussions of no laﬁd reserved,

no land reserved an&.no land reserved, all have that-

presupposition, don’t they?

What sigﬁificﬁnce iSfa land dispute over water
in 1931 Eave to do with a navigability determination in
19127

A, Simply that the parcel of land involved

included the bed of the Gila River and that the same
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assumptioﬁs that were being made for patents prior to
1912 were still being made as of 1931,

-Qj‘ And maybe,éven more so, weuldn’t you agree?
Because whatever diversions had taken‘piace between 1912
and 1931 had even lessgned the amount of water flowing
in the river?

A Yes.

Q. . Are you aware of any lands in Arizona that
might have been reserved under the Equal Footing
Doctrine?

A I'm not aware or unaware. I don't know; I'm
not aware of any such lands, but that doesn’'t mean they
don’t exist. |

Q. | Are you aware of any river declared navigéble‘

after statehood where sovereign lands were withheld at

‘statehbod?
A. The same answer as to the last question.
Q. You are not aware of'any?
A No.
O. You draw some conclusions regarding the

nonmnavigability of the rivér based on floods that occur
éﬁ the rivex? |
A. That's correct.
Q. How were the floods that occur on the Gila

River in its kind of unregulated state in 1860 or
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whatever early time you want to use, any different than
the floods that occurred on the Mississippi river in its

unregulated state in 1800%

A. I don’t know the answer to that question.
Q. Do YOU Perceive a differenca?
A. My understanding is that the floods in Arizona

in general, tend to be more's@asonal and precipitous due

to thunderstorms, whereas flooding in the Misgissippi
river area in the Midwest is -- can be brought about for
other reasons.

Q. Isn’t the Mississippi flooding fairly

T seasgonal?

A Yeg.

Q. 8o to the extent that the ﬁississippi is
seasonal and ﬁhe Gila is seasonal, we havé seasonal
flooding, maybe different geasons, but éeasbnal
flooding?

A. The Gila is subject to flooding from flash
floods from huge thunderstorms and the like which you
are not going to find on tﬁe Mississippi. A large
thunderstorm is not going to cause a flood on the
Mississi@pi.

0. Po those floodg occur becausge there is no

water in the Gila, that’s:why we call it a flash flood?

A. I don’t know how to answer your questiorn.
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in the Gila River because there hadn’t been any

Q. Do vyou know if we really have thosge kinds of

flash floods in 1840 when there was all kinds of water

divergence?

A. I don’t know whether theére was or not. I'm
basing my answer to that én the reports_of pérties in
the 19th century wh§ visi?@d the area and recorded their
impressions of whaé the river wag like.

Q. What causes a river channel to change?

A, It can be a flood. It can be by a slow

eroding away of the bank of a river.

Q. You talk on page 70 --
A, I'm sorry, what was thé bage numbers?
0. Pages 70 and 71 talk about "the vivid

descriptions of a violent and erratic river.®
| I take it thHose are references to the flood .
descriptions in your report?

A . Correct.

0. Are, once again, those any more different than
what you would find from a settler on the Missouri river
in 1812 or something? |

A, T think they would be. I think the river
would rise much more quickly in responge Lo é
thunderstorm and‘perhaps fall back much more quickly asg

well, once the storm had abated.
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Qf. Desert Land Act, are Yyou aware of any lands
that werse patented under that Act where it wag
subsequently determined that the wat@r used to patent
the land came from a navzgable river?

A, I'm not aware or unaware. I just don’'t know
the answer. |

Q. Page 72 at the top of the page, vou talk about
20 ﬁatents that were issuedf

Were those patents issued after diversions had
already started on the Gila River?

A, No, I would assume they were. I don’t Know

the specific dates. The patentgs themselves or at least

gome of them are discussed in the sections that follow.

Q. Degcriptions of the patents and things that
you keep in her@, for example, you talk about Iragstad
on 73 and Hefley and stuff like that- thosé are all
descrlptlons about the Gila or the land at the time they
flled that document, weren’t they?

A. Yes, | | |

Q. They are not descriptions of how thé Gila

'would have been if there hadn’t been any diversiong?

A. - That’s right.
Q.  Or any manmade structures or anything like.
that? .

A. Right .
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MR, BARKER: Thoée of us with one kidney wéuld
like to.requést a break.

(Discussion dff the record.)

(Recess ensued from 2:45 p.m. to 2:54 p.m.)
BY MR. HELM:

Q.‘ Is it safé to say you’'re not aware of any time
prior to a river’s having been declared navigable where
lands were réser&ed for sovereign rights?

A. I'm not aware or unaware. I just don’t know.

Q. You're not a -- to the extent you are aware,
you afe not aware?

A, Right.

Q. Oon paé@ 78, and iﬁ several other places in
your report, vyou refer to "contemporaneous observers."

Fair to say they are not observing the normal
and ordinary or the natural and ordinary flow of the
Gila River unless you found somebody who was there
before 18407

A. I don't ﬁndgrstand your guestion.

Q. Weil, if your contemporanecus observarlis
somebody as in the casge of James Forest in 1925, a whole
lot of water of the Gila River had'already been
diverted; right?

A.‘ That's right.

Q. S0, to the extent that that diversion no
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longexr depicts or results in a depiction that’s no
longer.the natural and ordinary flow of the Gila River,
those observers are not observiﬁg the river in ite
natural and ordinary condition, as that terﬁinology is
uged, when weltry to find whether a river is factually
navigable or not?

A. That’s correct .

Q. Page 79, you talk about the State’s not making
any in-lieu selections of water?

A. Of watexr?

Q. Not of water, of land, as a result of the loss

"of lands in the designated sections because of the

navigability of gsomething; right?

A Yes.

Q. That’s gignificant only to the eﬁteﬁt that it
iﬁdicates the state at the time didn’t think it owﬁed
any navigable riveré; right?

A. That’s correct,

Q. And if it turned out they did, well, oops;

that was just a mistake?

A. That’s correct.

Q. And you go on and you talk about state
patents. | |

A Yes.

Q. bid you ever find any instance in any of your
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research or‘reviewing where the officials of the State
of Arizona in issuing a patent went gack and
reconstructed the flow of the river in its natural and
ordinary condition to detérmine whether it was navigable

before iséuing the patent?

A, Are you talking about on the Gila?

‘Q. Right. |

A, No, I never saw that type of‘informationl
Q. And to the best of youf knowledge, that was

never done; isn’t that-right?
A. I never saw if.
) - ‘
Q. How did you treat diversions on the Gila‘RiVer
that occurréd after.statehobd?

A. What do you mean, how did I treat them?

Q. Weli, you talk about patents and things, and

you're up to as far as up 1950s and. things like that,

all right?

A, Uh-h@h.

Q. well, that’'s significantly after the date of
statehood?

A. Correct.

Q. Sc you would have to make some adjustments to

the eyes of the beholder for the diverslons that took
place between statehood and whenever the patent was

issued; right?
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A. To do what?

Q. To put mofe water back in the river.

A. I just took the statement of the observer at
face value and recounted this is what théy said. i

didn’t feel that I needed to try and feconstruct the
historical river on behalf of the historical observef.

Q. Pagé 82, you séy: |

"Sﬁaie patenfs in Section 32, support the
éonclusion that the Gila River was not
considered navigable."

How?

A. Because the state patented out lands.to
parties through which part of the river flowed, and at
the time those state officials who were patenting out
that land evidently did not Conéider the riverbed to be
;heﬁstate sovereign land.

Q. Do you know the first time any state officiéis
ever considered any land or any river, other than the
Colorado in the State of Colorado, navigable and when
was 1it?
| A. My understanding was that was the whole thing
that preceded the ANSAC proceedings on ﬁhe Verde RiVér,
which was the ‘80s or ‘90s, I'm not sure which, 19808 or
1990s.

Q.  Let me see if -- let me ask you another
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quéstion about that.

Why would the State.—— the state is trying to
sell this.land; right? That you’re talking abkout to
raise money?

A Uﬁwhuh.‘

Q. Why would they want to reserve land from land
they were tryving to sell?

A. I only have the very foggiest understanding of
what precipitated the creation of ANSAC? but my

understanding was that it was a dispute with a gravel

mining company in -- that was mining gravel and sand in

the bed of the Verde River, and the ététe, for reasons
that I don’t know, didn’t_like the way that this was
being conducted and wanted to stop it and get the gravel
mining company out, so théy then asserted that the Verde
River was navigablémin‘order to force the mining company
out of the bed of the river. |
Q. That’s not my point.

YouAdraw-conclusiéns from the fact that on .

state patents, the state didn’t reserve land out from

those patents to opine that the river is not navigable;

fair?
A Right.
Q. The question I have for you, the state is

trying to sell land; right? .
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AL Right.

Q. fhey want money. . They don’t need land; right?
A. .~ Uh-huh.

Q. | Explaiﬁ for me that rationale. How does that

work? The state is trying to sell land, but you want it

not to sell land.

A.  Let me put it this way:

I never saw any indication in the State TLand

Department records that I looked at where there wasg

hegitancy on the part of the state or where any state

official would have said, wait a minute, we may not

able to sell this land because it is gsovereign land

lthe bed of the Gila River.

Q. Why can’t they sell it? Can’t you sell

sovereign land as long as you get fair market value

A I don’t know the answer.
Q. Agssume you can sell it.
MR. BARKER: Objection tc the form of the
gquestion.

Assumes a legal conclusion.
BY MR, HELM:

Q.  I'm only asking for his opinion.

Asgsume you could sell land. Why would they

bother to reserve it?

be

any

in

for
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‘assuming they could sell it, your rationale 1is they

‘wouldn’t have sold that land and that that would

A. I guess if they could sell it,lI guess they
wouldn’ . o

Q} I can understand the feds reserving.land
because they are reserving it for the state; right?
But the rationaie that vou’re uéing in this part of your

répext is the state reserving lands for itself --

A. Uh-huh.-

Q. ;— not for some third party -~-

A. Right.

Q. -~ when they are trying to sell that land.
A But as I indicated, there was'neVer‘any

suggestion on the part of the state that they might have
gome problem in'seliing it because these were soverelgn
lands as opposed to just simple title lands.

Q. But rationally speaking, I don’'t understand
the rationale. 1I’'m not saying there might be a problem
or might not be a problem.

Agsuming that they can sell any land they own,
all right, jump through whatever hoops they’ve got to
jump through, you know,ipublish it, get faif market
value, get an appraisal, lots of requirements that‘

states have to get fair market value for it, but

therefore -- and because they did that, that means it is
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not navigable, and I don't follow that. -it ig jﬁst land
the state owned. I don’t understand yourrreésoning. I
want.you £o explain it to - me.

A. Wéll, I‘may be wrong in this, but I was under
the impression at the time that I wrote this that the
state might not be able to sell sovereign lands, that
these were somehoW'oerther, lands that were héld in tﬁe
public trust, and therefore, they would not have been
able to have sold them.

Q. If they can sell themn, your conclusion would
change, then? |

a. Yes.

Q. We were talking about diversions a few minutes
ago and adjusting for those diversions to take into
account the historical time that your observer was
locking at the river; okay?

A. Uh—hﬁh.

Q; And you testified that you didn’t make any
such adjustment.

Deoesn’t that make those observations
inconsistenﬁ?

I mean, you’ve got a guy in 1950 making one

- obgervation, and a guy in 1870 making another

observation. How. do I put those two together?

A. You put them together in the overall
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cumtlative picture that all of the observers create.

1890 observation with the 1950 observation,because thevy

are two different times, probably two different seasons,

two different water vears, it's just‘bne more element of

what'’s painting a bigger picture of the Gila River. '

_ o

maps inrmaking your conclusions?
A

Q.

not the maps.

0.
the amount of water in the Gila as accurate and
authoritative? |

A,

Q.
A.

them believed they were accurate, I would accept'them as

No, I looked at a lot of the USGS papers, but

You are correct in that you can’t compare the

Did you look at any of the USGS or other watexr

The water maps themselves?
Yes.
No, I did not.

Never tried to reconstruct the flows?

bo you accept the USGS records egstablishing

All of them?

Uh—huﬁ.

You mean.ihe water supply paperé Or?- -
Water supply paperé, the water maps.

I didn’t locok at the maps.

Do you accept the USGS maps as --

To the extent that the parties who dreated
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accﬁrate,,yes.'
Q. - As accurate as any other stuff you’ve looked
at; right? |
A. | Probably more accurate than, say; individual
farmers observations.
0. Do you accept ﬁhe records of the Bureau of
Reclamation as being authoﬁitative and accurate alsgo?
| A. ?es.
0. I apologize, it’s been a while.
Did you testify that you had a copy of tﬁe

Gila River Navigability Study when you wrote your

report?
A. The ANSAC gtudy?
0. Yeah.
A. The draft report?
Q. That little hummer right there (indicating) .
A, No, I did not have it when I wrote the report.
Q. Ckay.
A. in fact, I-béli@ve that was written after I

had presented wmy report to ANSAC.
'Q. That’s 1994, if you remember.

A. Yes, because I believe there are guite a few

sentences in that report virtually verbatim taken out of

wy report:

Q. Referring vyou to page 92 of your report, you
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‘talk about Wheeler and you indicate Wheeler’s pessimiem

and you are using this as rart of your evidence.

We know the Colorado is a navigable river;

right?
AL Yes.
Q. - If Wheeler was pessimistic about the Colorado

River as a navigable river, why should we pay much
aftention to him about his fhoughts on the_Gila? Isn’'t
he just wrong?

a. Well, I guess the way I could phrase this is
that if he was pessimistic, albeit wrong,  about ther
Colorado, a stream of even lesser flow-would be even
less likely to be navigable.

Q. I guess that’s one wrong makes a right?

A. Well, two wrongs, one bf them a greater degree
than the other.

0. Would you agree that a flood doesn’t
disqualify a river from being navigable?

A Yes.

Q. On page 95, there’s a reference to the
Destructive Floods in the United States réport?

A. Yeg.

0. »‘ That report or that study and the déscriptions
thét.are coﬁtained therein are all with water diversions

in place and artificial structures in place; right?
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A. Az of that date; correct.

Q0.  Are you aware of any study that woﬁld tell usg
what the flooés would be like if the water from the
diversions had been put back in the rivers?

A. No, I'm noﬁ aware of any such studies,
although they may exist.

Q. . You qguote at the bottom of page 95, total

runoff for the five months is 2,957,400 acre-feet?

A Yes.

Q. - That’s after diversions; correct?

A. Yes.

Q. You talk about instability in channel.

Could any of the instability of the channel of
the Gila River have been caused by the diversions?
AL I don’t have an answer for that. I don’'t
kpow.lr N e
Q. Same question with regérd to the obStructions;
manmade? |
AL Yeg, I'aon’t know.
Q. Do you know if channel shifting is a function
of the amount oflwater present in the.river?
A, It could be.
Q. Middle of page 96, you refex to the Gila River
as dramatic fluCtuation in flow.

Could some or all of this dramatic fluctuation
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obstructions removed?

been caused by the fact that much, if not all, water of
the Gila was being diverted?

A, I do not know‘thé answef to the guegtion.

Q. If you’ve got zero because it is all diverted
and you have a stdrm, it’s going to be more dramatic
than if you had X-amount of.water in the river and .you
had a stdrm; fair?

A, Yeg.

0. I take it you didn’t do any study that would
determine whether these great fluctuations would even

out if diversions were restored and the manmade

A, | No, I did not do those types of Studies,

Q. And just because you’ve got a flood that might
méke a river not navigable for sgome pericd of time,
doegn’t n@cessarily_mean that that disqualifiesg a fiver
from being navigable; right?

A, That'’s correct.

é. How do the fluctuations that take place on the
Gila coﬁpére to thé fluctuations on the Colorado whén
th@f‘were in their same kind of regulatory state?

A. When both were in their regulatory state?

Q. Either unregulated -~ in othef wordé, at
comparable times and the amount of dams they had in

front of them, because I know today. they are pretty well
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been officially declared navigable by someone.

dammed up}

A All I can say to that is I know that in
general in the Colorado; it -- the flow is very
significant depending on the season of the year prior to

the dame being built on the river,

0. Colorado had dramatic fluctuations too, didn’t
it?

A Yes.

Q. On page 97} you have a‘quot@:

"There are three streams whose

navigability gives them &Qre or less
importance‘as‘commercial lines, namely:

the Columbia, the Sacramento and the
Colorado rivers.t®

Are you aware of any other river in the west

that’s been declared navigable other than those three

rivers?
A. Have been declared by whom?
Q. Anybody, federal government, the state

government, any court, any --

A. I don’t know whether even the Colorado has

I have seen documents that suggest large’
numbers of individuals thought the San Joaquin River,

for example, was navigable; Columbia, Sacramento and the
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San Joaquin.
| Q. At the top of page 98, you talk about
conflicts over rights of way for canal companies?

A.“ Yes. |

Q. What does that have to do with ﬁhe
navigability of the Gila River?

A. It’s only that the document addressing the
issue of conflicts over rights of way conﬁains a
description of how much water was in the Gila. It’s not
the rights of way itself that was an issﬁe; it’s just
simply a description that was contained in that
document .

Q.' Okavy.

There’s a quote in the middle of that page;
see that? |

A. ' Yes.

Q. Docesg that quote support the cdncept that the
diversions that were taking place in the Gila were
drying it up?
| A, Yes.

Q. Do you have a.feél for when a flood doesn’t
become a flood any longer but becomes a river with a
flow in it that can be used for navigation?

A. No, I don't have a specific opinion when it

happens.
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they would look at you like you grew horns?

or four months; fair?

A. It would be one of the factors I would
‘consider.

Q. But would it be a positive factor?

Al | Yes,

Q.. On page 102, you refer to the First Annual -

0. Understand in the southwest, in Arizona, we

call things floods that in other part of the country

4. Uh-huh, correct.,

0. Because we tend to call anything that puts
water in a river, =a flood; right?

A, Cofreét.

0. Well, in some cases, our floods last for three

A. If you say so.
0. If you could use a river during that period of
time to navigate it, or to commercially navigaté it,

would that gqualify to declare a river navigable?

Report of the Reclamation Service.

Would that be an acknbwledgment that bf 1902
virtually all of the water of the Gilé ﬁiver wags now
beingldiyerted?

Al Yeg.
Q} I take it‘you agree that navigable . use of a

river for only part of a year would suffice to have it
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declared ﬁavigable?
A If it is regularly reliable at regularliy
understood times of year, ves.
Q. You state on page 106;
"Moreover, his statement that thé
Soufhexn Pacific Railroad ran south of
the Gila River additionally indicates the
Fofbes did not thihk the Gila was
: naVigable."
‘How do ?ou come to that conclusion? Is that
just your assumption agaiﬁ?

A. Well, it is not an'aésumption. He

. specifically noted in the quote that pfecedeé the

statement you made that there weré steamboats utilizing
the Colorado River, and I took it that his statement
about the railroad funning next to the Gila River, if -
anything, underscored its lack éf navigability, because
he made no similar.r@fer@nce to transportation on the
river, whefeas he did note the transportation by
railroad next to the river.

0. You’re reading his mind? -

A. I think it is a fair conclusion.

Q. Are Forbes’ comments basically to be taken as
of the date he published them?

A Yes.
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Q. To put ip in the historicél context?

A, Yes, but the date he published them is very
close to stateho¢d.

Q. 19117

A, Yes.

MR. BARKER: I new Dr. Forbes.
‘MR. HELM: .You are old.
BY MR. HELM:

Q. Are vyou aWare'thatlmaybe even as we sgpeak, but
at least in modern times, the portions of the @ila River
are used for flow trips?

AL No, I wasn’'t aware of that.

Q. Modern uses of the Gila River didn’t play a

“part in consideration of your report?

A. No, the_ﬁay I structured what I looked at was
that I tried‘to foous as cloéeiy"around the time of
statehood as possible, and as the vears grew‘fﬁrther and
further away from statehood, either prior to or after, I
did less work in-those areas.

Q,- Faulk’s Qbservations are not that of an

Observer contemporaneous to statehocod?

A, Where are you in my report, now?
0. 1G9.
A, You are talking about Odie Faulk.

That’'s O-d-i-e, and the last name is
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St. George Coocke and the floating of his wagonsg?

- right?
A, The Colorado?
Q. i'm sorry[ the Gila.
A, As T indicated in the report, they had great

Fwa-uwl~k.
Now what wag your question again?
Q. His are not contemporaneous to statehood?
A, No, he ig a historian discussing the
historical useg of transportation ‘along the river. He's
talking about historical events, not what ig happening

at the time he published hisg work.

0. He is getting it, juét like you, from other
documentg?

A - Yes,

Q. You put in here a reference to Colonel Phillip

A Yes.
Q. Clearly that would indiéate that a wagon

with ~-- I'm not sure of the size -- but with two

pontoons hung on it could float down the Colorado;

difficulty:in doing go, but it does indicate that they
were capable -- it was capéble of being done.

C. Do we know what kind of_wagons and ﬁhings
wé’re talking about when we talk abéut St. Géorge and

his stuff and the next page when you'ze taiking about
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Jonesg?

A, I don’t recall any descriptions of the wagons
themsinas'other than what appears in my report.

Q. Understand, I can perceive a covered wagon
from the last John Wayne'movie I saw that-would_draw

what, 10 foot of water maybe?

A. Right.
0. And in fact, might have made a lousy boat.
A My conception, which is probably like yours,

drawn from movies, is probably more what they were using
here is something like a buckbpard.that if they took the
wheels Qif would have created, in egsence, a flat béat,
that type of vessel, 'But there ién’t anything that

specifically describes these ﬁagons that I'm aware of.

Q. One could presuppose that théy probably drew
more water than a flat boat or a canoce? -

A. It’s pure speculation. I couldn’t say.

Q. Have you ever séen the government staﬁistics
that indicate what ﬁheir recreational numbers are for
how much depth you need for a canoe and a flat boat
and -

A. No, I've nevér seen those numbers.

Q. When you look at the quote‘on page 111 from
Turner, that would make the river navigable under vyour

1912 boating standard, wouldn’t it? Give them a couple
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@ktra feet?

A, That was Turner's opinion --

Q. 'ﬁthuh.

A. -- as to what the river was like at the time.
Q. Contemporaneous obsérvation?

A. Yes. |

Q. The difference.betwe@n that and statehood

might be attributed to diversions?

A, Yes.

Q. Do vou know.where the area of the river is
located where Gillespie dam is?

A, Only from maps. I have a general idea it is
upstream from Gila-Bend.

A. About how far?

Q. I pulled out my maps here and looked at the

townships and

the report, but I don’'t recall precisely.

0.  Not
AL No,
Q. You

to say, early

9-years later

A. Correct.

G. And

was working as part of the Boundary Cowmmission for the

ranges and secticng when I was rereading

too fax?

not Eoo far.

talk about Emory and his, I guess I"d have
cpnciusion'that iﬁ would be navigable and

that it might not be navigable; right?

that second conclusion was made when he
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United States and Mexico?

Al Right, to draw the new boundary'after the
United States had acquired the Gadsden Purchase.

Q. Right.

And did you bother to read the Treaty of

Guadalupe Hidalgo?

A No, I didn’t.,

Q. OCne of théée famous documents that we all get
at some point in --

A. Probably read 1t a long time ago, but I

haven’t read it recently.

Q. Are you aware it talks about the Gila River?
A, No.
Q. Let me show you that portion of it. I’ve

taken the opportunity to yellow it, if you would just

like to read that.

A. - (Witness reviews docuﬁeht.)

Q. Reasgonably historic document?

.A, | Yeg.

Q. What do you make of the statements about

navigation on the Gila contained in ﬁhat article of the
Treaty of Guadalupe Hidalgo?

A. I don’t think the document says the river.was
navigable. It says, if you read the gecond page, it

says when taken together, I take that to mean that the
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parties.that drafted the treéty thﬁught that it might be
navigable, and 1f impxovements were needed to make ié
such, that the taxation for doing that would go to the
citizensg of both ccuntries, but i don’tlthink-it makes a
direct gtatement that it ig definitely navigable.

Q. Why would they bother stating that navigation
on the Gila would be, quote, frae‘ahd commeon to the
vessels and citizens of both countries, if it wash’t in
their opinion navigable?

A. Because that’s modified by the statement on
the,second page, if I e¢an read_ﬁhat. |

It says:

"If, for the ﬁurpose of making the saild

rivers na%igable, or for maintaining them

in suoh:stété, it should be necessary or

advantageous to establish any tax or

contribution, this shall not be done

without the consent of both governments .

So I take those two things'togeﬁher‘to say the
parties wefen’t éure.whether it was navigable oz ﬁot,
but 1f itlwasrnavigable, and it &oék additional work to
make the Gila navigable, then both governmeﬁts had to
agree to it. |

Q. Which would maké it susceptible, wouldn’'t it?

A. But they are not saying that it is susceptible
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of navigation in its existing state.

Q. - pid they-do a useless thing?.

Why were they talking abqut the Gila River and
najigatioﬁ, if it wasn’t and didn’t have any possibility
of being navigable?

A, - I think susceptible of navigation means in itg
existiﬁg state. But susceptible the way vou are using
it here means éusceptible of being improved to reach a
state of navigability.

Q. OCkay. |

If navigability means I can make gome
improvements, then would you agree that this might
indicate susceptibility? |

A. The parties that wrote it thought that it at
least had the pogsibility, if improvements were made to
it.

Q. Otherwise, théy would have been doing a
uselegs aét?

A. Right.

Q.  And we wouldn’t attribute to two great nations
a useless act, would we?

A, Right, never.

“MR. BARKER: Or hardly ever. -

THE WITNESS: I could add one further

'clarifying note on that, if I might.
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' that form the boundaries between the two countries, one

‘than the Gila, in my opinien, and I think probably what

determining its navigability?

The document was addressing the two rivers

being the Gila and the other being the Rio Grande, and
the Rio Grande was certainly far more capable of

commercial navigation or was capable of it more readily

they were doing her@_was'simply drafting language that
would have covered both of them.
BY MR. HELM:

Q. Do you b@lieve that channel excavation and

bank stabilization are part of a maintaining a navigable

river?
A. I don’t have any knowledge of that or opinion.
Q. Do you think the change in opinion of Hmory

cbuld have been as a result of diversions?

A. It could have been. I don’t‘knpw.

Q. In vour opinion does difficulty of navigation
disqualify a rivex from being navigable? |

A No.

Q. Then why is that an important consideration in

A. It’s one of many elements that needs to be
examined, but in and of itsgelf, it does not disgualify
navigation.

Q. Referring you to Emery on page 115 -- I guesé




10
11
12
13
14
15
16
17
18
13

20

21

22

23

24

25

156

really Lt. Mowry. You refer to a speech-he gave?
A . Yesg, I gee that.
0. Had he ever geen the Colcrado River?
MR. BARKXER: Objection to the form.
You mean the Gila?
MR. HELM: No, I mean the Colorado.
MR . BARKER: Okay..
MR. HELM: I’1l make it a compound guestion,
if you want.
Ahd the éila.
THE WITNESS: . I don’t know that he had seen
the Colorado or not.
BY MR. HELM:

0. Do you know if he had seen the Gila?

A. I don’t know. I assumé-he had, and I would
gay I assumed he hdad seen both of tﬁem,'but without
looking at the complete -- hig complete article, which I
have long since forgotten, I don’t know whether he had

seen them or not.

Q. He is giving a speech back in Washington D.C.;
right?

A. Right.

Q. " And he could be getting his impressions from

anhy number of sources; right?

A. "That’s correct.
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" is most material that I got from descriptions of these

nonmilitaryjbbating trips being reported in the press,

Q. Just like politicians today do?
A. That’s correct.
Q. We don’t know whether Mowry is shooting from

the hip or not, do we, at this point?

A Well, he was a lieutenant, and my recollection

riverg were from parties who had explored the region,
so, again, just working from memory, I would imagine
that Mowry had probably gone into the area to gather
gtatistics and information, and he was‘simply degcribing
what ﬁe had seeén. |

Q. Is his speech in your -- how do we determine
that? Is his speech in‘your bibliography?

A, It’'s cited in Ehe footnote at 113.

Q. Page 117, first full paragraph, talking about

and yvou state:
ﬁ..,it.waéfréportéd in the press, more
for its novelty than'for being |
practicable on a regular basis."
How do you know that?
A. From looking through a largé number of the
Arizona historical newspapérs;
Q. bid they say that.ﬁe are reporting this

because it is novel?
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A, You could tell from the tone of the title of
the articles, for example, one of them was gomething to
the effect of -- well, one of the expeditioné was called
something like the "Yuma or Bust" trip, in the headline

of the article that reported on it, which conveyed the

~information that the boats that had been used to attempt

to‘float from Phoenik to Yuma, the parties in those
boats, in fact,.had to wade most of the time and push
the boats througﬁ sandbars and the title of the article
wag something to the effect of, "Thé Yuma or Buslt
Bﬁsted."

And likewise, my‘terminology of "novelty® is a
reflection of the fact that there were very few articles

that discuss any kind of consistent boating, if any.

The bnly articles that appeared were ones that described

these somewhat novel attempts to float down.the. river.

Q. The characterization is yours?
A Yes.
Q. Page 118, you talk about the Yuma-or-bust

statement in that paragraph:
"He noted that transportation within
Arizona had long gone overland,and_ndt by
boaﬁ en the Gila."
I'd like you to point ocut to me ﬁhere the Gila

is mentioned in the quote.
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A. ‘It’s the use of the all inclusive term "allr".
"All freight for the interior was
transmitted in bull trains.®
I would take that to mean that none was
transported on thelGila. |
0. How does that stack up with the other
information you have that there were steamboats on the
lower Gila, tha£ there were...
A, Again, it is one of the elgments that I took
into consideration in reaching an ultimate conclﬁsion.
None of these parties were omniscient in
knowing everything that took place about the river.
They all offered their own opinions, and‘l considered it
all together..
Q. Okay.
- And turning to the next page; 119, is where
you’ll find your 7-year steamboat.
You state:
"Ultimately, he observed, the boat was
unable to navigate the Gild on a regular
basisl" |
Where does he say that in the quote?
A. I think the correct way of uﬁderstanding this
quote is not to read the phrase regarding the ship

Explorer as'xunning‘on the Colorade and Gila rivers
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isn’t it?

until 1864. i don't beliéve-that phrase wmeans that it
was run on both rivers COnsiétently until 18s4.

What I was saying wasg that it was run on one
or the other ér both at various times between 1857 and
1864 .

Q. That's putting your spin on his statement,

A; : Thét’s right.
Q. All right.
It’s not what his statement says, is it?
A. Not in this guote.
Q. And where in the guote does it gay that it was
unable to navigate on the Gila on a regular‘basi§?
A, It doesn’t.
Q. Okavy.
That’s just a misstatément, isnft itz

A. Well, it says that --

Q. Or have we got another piece of document
gsomewhere?
A. No, it says in the guote (as read):
"... when ghe, [the Explorér], became

unmanageable, as she came out of the Gila
River, up which she had been after a load
of wood. The current of the river

carried her.dOWh to Pilot Knob where she
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was made fast to a tree on the bank. The
bank caved in..."
0. Where does that say that the boat was able to
navigate on the Gila River? Thét says the Colorado
River got it, doesn’t it?

AL Yes.

Q. It is a misstatement, isn’t it?
AL Yes, although not a deliberate one.
0. I didn’t say it was.

In fact, wouldn’t you agree that if you look
at that statement and take it at fFface value, you'’ve got
the Ek@lorer running on the-Gila River for 7 vyears,
approximately?

A, I'd have tollook at the rest of the document
to see whatléth@r comments were made in order to be able
to place it in a greater context.

Q. But based on that statement, would vou agree

with what T just said?

A, As I said, I don’'t beliéve that it says
directly that it was run consistently for 7 yvears. I
could also réa& that statemeﬁt to mean that it wae run
on the Colorado or the Gila at various times between
1857 and 1864,

Q. But it doesn’t Say that, dées ic?

It says: "... and run on-the Colorado
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and Gila rivers until 1864..."?

A. Right, but I think you can interpret that to
mean that it was run on both of.them-either together or
one.then the other or --

Q.. I"11 stipulate with you that it can’t be in
two places at once.

AL Right.

0. So it had to be run on the Gila at one point
and the Colorado at another point and it céuld never
occupy the gsame point in time on both rivers.

A. Right.

0. ° But doesn’t this indicate that it regularly
naviga&@d both of those rivers for 7 years,
approximately?

A. I think one could also make the argument that
it went up the Colorado many times and went u@ the Gila
only two or three, or one could make the sgstatement it
went up the Gila.many times and up the Colorado only two
or three.

Q. Page 126, you indicate that the boating that
occurred on‘th@ Gila was only noteworthy for its
novelty.

Do you see that?
Your summary concluéion, last line.

A Yes.
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0. Can we agree that boating on the Gila
indicétes that the Gila was susceptible to navigation?
Not commercial navigation, as you use the term, but just
the naﬁigation?

AL At times, vyes..
Q. You'd agree With me that the diversiong in the

water in the Gila increased over time?

A Yesg.

Q | Started small ané‘snowballed?

A.  Yes,

Q. You read the Defenders case?

A, Yeg.

Q. Based on that case; are there certain portions

of your report that don’t comply with the standards set
out in that case?

A. . You mean the. descriptions of the
contemporaneous observers? |

‘Q. Well, for example, the idea of ha#ing to have
the use of the riveé be of a commercial nature measured

by the nature of the watercraft in use in 1912 or

thereaboutsg?
A, Yes, that’s correct.
0. To the extent that you used that to conclude

that it was not navigable, your report doesn’t meet the

standard enunciated in that case, does it?
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my report.

A. It is one oflthe elements that I would
consider.

Q. Why?

A. Because my understénding was that the 1899 law
- required anyone -- and it’s been a long time.since I.
looked at that law -- 5ut regquired anyone who Wanted to

A. I prefer to think of it in the context that

the standard enunciated in the case does not agree with

Q. I'm gure good Judge Patterson wéuld be pleased
to know that, but we’ve got.the picture, I think; right?

A. Yes.

Q. Do trade and travel have to go‘both up and
down the gtream? |

4. I don’t believe so.

Q. Downstream would be enough?
A. I believe so.
0. Does regulation by the United States, under

the Rivers and Harbors Act, of a river determine its

navigability as of statehood?

put an.obstacle into a rivéf, such as:a dam or a wharf
or other.obstacle, needed to-élear it-with the War
Depaftment to make sure that they were not obstructing a
navigable waterway.

Q. ' pid you consider that in your repbrt?
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A. I didn’'t address it in this repoft.

Q. The @Gila River Navigability Study, ydu’ve

. subsequently had an opportunity to read that; right?

A. ' Yeé, I read it last WeéK‘or the week.b@forer

Q. Have any ﬁajor disagreements with the
statements contained in it?

A. I don’t remember anything speéific thét I
agree or disagree with.

Q. On section iv-22 bf that report, the author
states: A review of the. survey plats indicate that the
Gila has moved periodically, considerably in some
locations and negligibly.in other locationé.

Do you agree With that statement?

A In-generai, ves.

Q. Do you have an opinion whether the Gila would

- be navigable for any part of the year if the manmade

obStructioﬁé were removed and the diversions of waterxr
stopped?

A, I don't have an opinion on. that particular
point.

.I am aware that there were more flows in the

river prior to divefsions‘and.manmad@ cbstructions.

Q. How come all of the surveyor manuals, all of
those differeﬁt yeérs, how come they were alwaye being

rewritt@n so frequentiy? Is it just because they were
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providing inadequate methodologies to survey as America
moved westwara?
A, I think the revisions were in response to
differing circﬁmstances that emerged over time.
The reason for the original survey manual in
1851 or 1850, was that California, due to the gold rush,

and Oregon, due to gettlers moving there was -- and also

'obtaining'California'at the end of the Mexican way, made

it necessary for the U.S,. government to sget up some sort

of orderly meéns of transferring the public domain out.
S0 they attempted to standardized-whatrthey had done
individually through letters and contracts earliér,.and
I think as they discovered manuals had problems in
certain areas, they attempted to address those problems
with corrections and revisions.

0. And the fact that we had.all of these. .

‘revisions indicates that there were problems?

A, Right, one specific one that comeg to mind

with regard to meanders is the 1902 manual where the

instructions pointed out that surveyors had been

meandering things in some cases that shouldn’t have been
meandered, such as I believe it was Indian regservation
boundafi@s, and.they wanted Eo be more precise in
spelling out what should and should not be meandered.

But I think the revisions in the other manuals may have
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had to do with areas that had nothing at all to do with
rive:s'or navigability.

Q. But there were just iﬁadequacies in thg
instructions on some topié?

A, Yeahﬁ

Q.. Do you haﬁe any feel for what size of a
diversion it would take to afféct the navigability of
the Gila River? |

A. No, none whatsoever.

Q. So you couldn’t tell me'whether 4 or 40 CFS.
would make a difference or-not? |

A. No.

Q. Or 90 million CFS for that matter?

Did yoﬁ know of any way to_determine the

amount of flow at the Gila River at the time of each of

the land surveys that you’ve used in your report?

A I'm not aware of any way‘to do that now.

Q. | At least in the later timé frame, there would
have been. USGS records{‘wouldn't there?

A Yes.

Q. Did yéu make any attempt to get the USGS
records ér flow records and compare them to the
d@ciSions that were made by the surveyqrs?

A No, I did not.

Q. . Can you define for me how much water we would
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have needed to have in the Gila River in 1912 to make it
commercially navigable?

AA.. No, I can't.

Q. Can you define for merhéw much water we would
have had to have in the Gila River in 1912 to Hjust &ake
it navigable?

A No, I can't.

{Discussion off the record.)

(Recess ensued beginning at 4:10 p.m.)
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have needed to hafe in the Gila River in 1912 to make it
commercially navigable?

A - No,-T can't.

Q. Can you define for me how much water we.would
have haé to have'in'ﬁhe Gila River in 1912 to just make
it navigable?

A. No, I can’t.

(Discussion off the record.)

(Recess ensued beginning at 4:10 p.m.)

Douglas R. Littlefield,‘?h.D
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STATE OF ARIZONA <)

COUNTY OF MARICOPA )

I, Meliséa Gonsalves, Arizona CCR 50070,
Certified Court Reporter, do hereby certify:

That T aﬁ the reporter, duly appointed and
gworn, who repofted the‘above and foregoing proceedings
at the time and placé therein'stat@&;- |

That T reported the said proceedings; and
that the foregoing'pages are a full, txue,‘complete and
correct transcripﬁ of my shorthand notes taken at said
time and ﬁlace to the best of my ability.

Dated this &9  day of 2_72@?»__%, 2001 .

/) o A Tnoalyen

Mellissa Gonsgalves, RMR
Arizona CCR No. 50070
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Via facsimile: original by mail
John D, Helm, Esq.

Helm & Kjle

1619 E. Guadalupe, Suite 1
Tempe, AZ 85283-3970

Re:  Deposition of Dr. Douglas Limlefield in Gillespie Dam Case
Dear John:

This lerter is to confirm cur telephone conversarion this afternoon regarding your deposition
cf Dr. Deuglas Littlefield on Friday, May 25, in the Gillespie Dam case. My cliear, the Salt River
roject, Is not a party to that litigation. SRP has, kowever, rerained Dr, Liclefield as a coensulting
expert in other judicial, administrative, and legislative proceedings relating to the navigabiiity of the
(sila River, Itis ory understanding that the report prepared on this issue for SRP by Dr. Liwtlefield
{or portions thereof) has been: or may be used as an exhibic in vour case,

During our conversation this afternoon, 1 indicated my desire to attend Dr. Lirdlefield’s
deposition in your case. You objected to my presence and requested that I not attend.

Iintend o honor your objection and not artend the deposition. It is important that you are
aware, however, that this firm, as counsel for SRP, has retained Dr, Littlefeld as & consultant under
Rule 25(b) of the Arzona Rules of Civii Procedure and has not designated him as a testifying expert
in any litigarion. Therelore, SRP's pesition is tha any work parformed by Dr. Lictlefield under
contract with this firm and any comnmnications between Dr. Lizlelield and this firm or SRP are
covered by the attornzy-client privilege and the work product docrrine. SR will not bé reprosented
at.che depositien only because you objected to my attendance. SR doss not, however, intend o
waive any privilege or work product that would otherwise apply te Dr. Lindefield’s work for this
firm or his communications with SRP or its counsel,

U you reconsider your objection to my atiendance at the deposition, please let me know as
SOCL as passible. ‘

Very- ndy yours,
Saimen, I.m*is/‘é]t Weldon, PLC.
g
M/\ C\,{_[{,(/){ , //V g & fnara—
B}' ' 1 ) L [ . :

Marle A MeGianis
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MI4 FAX AND REGULAR MAIL

John Helm

Roberta 8. Livesay

Patricia L. Barfield

Helm & Kvle, Lid.

1619 E. Guadalupe, Ste. One
Tempe, AZ 85283

Rer Your Request Concersing the Deposition of. Dougles Litrlefteld PED
Dear John, Roberra & Patricia;

‘There is no way that we can produce all of the documents thas vou described in vour notice. Dr.
Littlefield’s report refers to all of the documents which he specifically relied on in writing the report, but
he reviewed many others. The items contained in his foototes (other than the published materials which
are found in any good university library) are in about 3 boxes of marerjals which He has and can produce.

He reviewed many items which he did not cite in his footnotes {about 25 boxes of materials) ind
when the project was completed, sent those boxes to the Salt River Project that paid for his report. lfne
request for surveyor instructions were all published inbook by C. Albert White "History of the Rectangilar

Survey Sysrem”, published in 1983 by the government printing office for the Department of the Inrerior.

Hedoesnothavea "workin g file” and does not know what you mean. He has 4 databases in Dbased

which ave "Resedrch” where he puts his thoughts down and organizes the information search, "Archives”

where he stored anything even remotely connected with his inquiry and consists mainly of file names of
the files he reviewed, "Abstracting” which contains information from any files he thought mighe e
sigmificant, even though notall were usedand "$ econdary source” which contains published source material
similar to the Archives file. R

We do not have access w the SRP files. SRP agreed rhat T could use Dr. Liulefield and his repori
i thi 1 o ; F i 3y na i % Frararials and Bie olentranis 71
1l 1his matter. Letme know if you want him to reproduce the 3 boxes of materials and his clectronic files

A meber of the Netwerk o Leading Law Firms, A Word VWide Assoclyion of Independen: L aw Fipme ™
Lowell E. Rothsehild «Douglas H. Clarc, Jr. » J. Emery Barker
Jonathan Rothsehild » Melvin . Cohen » Richard Davis = Michael MoeGrath + Seort H. Gan
Alan N. Ariav » Gary Cohen » Jeanetie M. Boujer » Theodore C. Abrams » F rederick T, Petersen
Tohn K. Mesch (of counsel) « Tom R. Clark (1944.2001)

st

IDIEQ‘LI ‘ﬁ- ot

. ) C ' F]25/0)
540701 MON 14:22 FAX 1 520 708 1037 MG &R I""/‘ Gaus



Roberta §. Livesay
Patricia L. Barfield
Page 2

May 7, 2001

: : .es alleT o es 4l p L SR N SR g 3 ; T
In additiorn. I notice thar you are talkine abour having the deposition start an Mav 28 and eontinuine
: .

have told Dr, Littiefiald it mapv rake ail day, Asg
o

; t :: i
vou know, the rule calls for four hours, While ] havenot insisted on it with the enginesring experts, f will
agree that Dr. Linlefield will appear at 2:30 a.m, ar ¥our offices for the deposition and that the denesition
will conclude at 3:00 p.m. Ifwe are going to have anything bevond that, wa'r 2 going to haw to argue about
it : '

Please let me know Qpec,lficallv what vou would like Dr, Litd&ﬁe‘d to bnnfx and we will make every
effort to accommodare vou.

V.e7 ly vours,
i “’//

J. Emery Barks

=
Q&
::I“

0
N
£ed
o)
tn
w

Douglas Littlefield, Ph.I>.
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Douglas R, Liitleficld
Littlefield Historical Research
6207 Snake Road
Qakland, California 94611
Telephone: (510) 339-1017

EDUCATION:

| PhD. American h:story Umvemty of California, Ios Angelcs, 1987, Dissertation: "Interstate Water
" Conflicts, Compromises, and Compacts: The Rio Grande, 1880-1938." Fields: history of
California and the American West, business history, legal histoty, environmental history.

M.A.  American history. University of Maryland, College Park, 1979, Master's thesis: "A History of
the Potomac Company and Its Colomial Predecessors.” Fields: business history, colonial, carly
republic, trans-Appalachian West, British history.

B.A.  English literature. Brown University, 1972.

CONSULTING AND EXPERT WITNESS EXPERIENCE:

1999 - Present: Research historian and consultant for the 1daho Attorney General. Providing historical
research and report on whether the Salmon River and selected mbumncs were comnercially
navigable in 189G when Idaho became a state.

1998 - 1999: Research historian and consultant for the Idaho Coalition (land owners' group)
Provided research and report on the impacts of various dams in the Snake River watershed on
anadromous fish for use in Snake River Basin Adjudication (/n Re the General Adjudication of
Rights 1o the Use of Water From the Snake River Drainage Basin Water System, State of
Idaho v. United States; State of Idaho; and all unknown claimants to the use of water from the
Snake River Drainage Basin Water System, Case Na. 39576, in the District Court of the Fifth
Judicial District of the State of Idzho, County of Twin Fails).

1998 -2000: Research historizn and consultant for Alden, Aronovsky, & Sax, attorneys representing
Sacramento Municipal Utility District. Providing research and report on larid site history for
use in Sacramento Municipal Utility District v, California Department of Tramsportation,
Sacramento Heusing amd Redevelopment Agency, et al,, Sacramento County (Callf’onna)
Supedor Court Case Ne. 96A804149 (litigation over toxic waste clean up).

1997 « Present: Research historian and consultant for City of Las Cruees, New Mexico. Providing
history of Lhe water rights for use in State of New Mexico v, Llephant Butte Irrigation District.
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1997 - Present: Research historian and consultant for Fort Hall Water Users' Association {Idaha},
Providing historical research and report on the Association's water rights,

1997 - 1998: Research historian and consultant for Kern Delta Water District. - Provided historical
research and report for use in North Kern Water Storage Distriet v. Kern Della Water District,
et al., Tulare County (California) Superior Court No. 96-1729]9, Testsﬁed in that case as an
expert witness historian for ten days.

1956 - 1998: Research historian and consultant for Idaho Attorney General. Provided historical
research for use in Snake River Basin Adjudication (In Re the General Adjudication of Righis
to the Use of Water From the Snake River Drainage Basin Water System, State of Idaho v.
United States; State of Idaho; and all unknown claimants lo the use of water from the Snake
River Drainage Basin Water System, Case No. 39576, in the District Court of the Fifth Judicial
District of the State of Idaho, County of Twin Falls). o

1995 - Present: Research historian and consuitant for U.S. Department of Justice, Prowdmg historical
documentation and report on the history of water use and control on the Santa Margarita River
at U.S. Marine Corps Base, Camp Pendleton, in southern California.

1995 ~ Present: Research historian and consultant for the Salt River Project (Arizona). Providing
historical documnentation and report on the comrmercial navigability of the Salt, Gila, and Verde
rivers in 1912, Testified in 1997 and 1598 before the Arizopa Navigable Stream Adjudication
Commission regarding the navigability of the Salt, Verde, and Gila rivers. Test:.ﬁed in 1998
and 1999 before the Arizona State Legislature.

1995 - Present: Research historian and consultant for Nebraska Department of Water Resources.
Providing historical documentation and report on the history of Nebraska v. Wyoming, 325
U.S. 589 (1945), for use in present litigation between Nebraska and Wyoming over the
apportionment of the waters of the North Platze River.-

1993 - 1994; Research historian and consultant for Simms and Stein, attomeys specializing in water
taw in Santa Fe, New Mexico, Provided historical documentation and affidavit testimony for
use in [z re: the General Adjudication of All Rzghrs o Use Water in the Big Hom River -

. System and All Other Sources, Slate of Wyoming. =

1991 - Present: Research historian and cansultant for Legal Counsel, Division of Water Resources,
Kansas State Board of Agriculture. Providing historical documentation and report on water
rights and history of apportionment of Republican River among Kansas, Nebraska and
Colorado,

1991 - 1993: Research historian and consultant for Carlsmith, Ball, Wichman, Murray, Case, Mukal &
Ichiki, in Long Beach, Califomia. Provided historical documentation and report for use in
Nickel Enterprises v. State of Callfornia, Xern County (California) Superior Court, Case No.



199557, regarding past uses of Kern River. Testified as an expert witness historian in this case
for eleven days.

1989 . 1650 Research historian for Pacific Enterprises, Los Angeles, California. Du‘ected historical
research for and coauthored a corporate history of this southern California holding company
entitled The Spirit of Enterprise: A History of Pacific Enterprises, 1867-1989 (1 990),

1988 - 1989: Research historian and consultant for Water Defense Association, Roswell, New
Mexico. Provided historical documentation on the history of water rights claims along the .
Bonito, Hondo, and Ruidoso rivers in southeastern New Mexico for use in State v. Lewis,
Chav:s County (New Mexico) Cause Nos. 20294 & 22600, Consolidated,

1986 - 1990: Research historian and consultant for Legal Counsel, Division of Water Resources,
Kansas State Board of Agriculture. Provided historical documentation and report on water
rights and interstate apportionrnent of the Arkansas River between Kansas and Colorado for
use in U.S, Supreme Court case, Kansas v. Colorado, October Term 1985, Orzgmal No. 105.
Testified 2s an expert witness historian for twelve days.

1986 - 1989: Research historian and consultan: for Legal Counsel, State Engjneer OfHice, State of
New Mexico. Provided historical docurnentation and report on water rights in the Carlsbad
Irrigation District in southeastern New Mexico for use in Slate v, Lewis, Chaves County (New
Mexico) Cause Nos. 20294 & 22600, Consclidated.

1986 ~ 1987; Historical consultant for National Geographic Magazme Advised edztors on June 1987
article, "George Washington's Patowmack Canal.”

" ]984 - 1986; Ressarch }ﬁston".iri and consultant for Legal Counsel, State Engineer QOffice, State of
New Mexdco., Provided historical documentation and report on the history of Rio Grande

water rights and interstate epportionment disputes between New Mexico and Te*:as forusein
El Paso v. Reynolds, U.8 D.C, Civ. No. 80-730-HB, '

OTHER PROFESSLONAL E.XPERIEN CE:

I anuary 1992 - 1994: Member of Board cf Edl‘tOI'S of WWestern Hfftorzccrl Ouczrzerb/

1991 - 1995: Lecturer, Departrment of History, California Statc University, Hayward. Taught survey
‘courses on American history and Cahfcrma history.

1980 - 1984: Editorial Assistant, Pacific Historical Review, Edited scholarly articles and book -
reviews.



PUBLICATIONS:
IBuak:s: |

The Spirit of Enterprise: A History of Pacific Enterprises, 1867-1 ?89 (coauthor, 19%0).
Avticles: |

"The History of the Rio Grande Compact of 1938," in Catherine T. Ortega Klett, ed., 44th Annual
New Mexico Water Conference — Proceedings — The Rio Grande Compact: It's the Law (Las
Cruces: New Mexico Water Resources Research Institute, 2000),

"The Forensic Historian: Clio in Court," Western Historical Quarterly (1994).

"The Rio Grande Compact of 1929: A Truce in an Interstate River Apportionment War," Pacific
Historical Review (1991).

"Eighteenth Century Plans to Clear the Potomac River: Technology, Expertise, and Labor in a
Developing Nation," Virginia Magazine of History and Biography (1985).

"The Potornac Company: A Misadventure in Financing an Early American Intemal Improvement
Project," Business History Review (1984), :

"Water Rights During the California Gold Rush: Conflicts aver Economic Points of View," Western
Historical Quarterly (1983),

"Maryland Sectionalism and the Development of the Potomac Route to the West, 1768~ 1826 "
A/Imy!cmd Historian ( 1983).

Book Reviews:

Sarah 8. Elkind, Bay Cities and Waler Politics: The Batile for Rescurces in Boston and Oalfand
(Lawrence University Press of Kansas 1998), i in Enwmnmenz‘al strory (2000).

David C. Frederick, Rugged Justice: The Ninth Circuit Court of Appeals and the Americen West,
1891-1941 (Berkeley: University of California Press, 1994), in Pacific Historical Review
(1595).

Daniel Tyler, The Last Water Hole in the West: The Colorado - Big Ti hompwn Project and the
Northern Calorado Water Conservancy District (Niwot, Colorado University Press of
Colorado, 1992), in Montana: The Magazine of Western Hz.s‘zory (1994).

Lloyd Burton, American Indian Water Rights and the Limits of Law (Lawrence: University Press of
Kansas, 1991), in Journal of the West (1994).



Z;lChary A. Stith, ed., Waler and the Future of the Southwest (Aibuquerque University of New
Mexico Press, 1939) in Western H. Israrzcal Quarterly (1991).

E. Lec Brown and Helen lngram Water and Poverty in the Southwesz (’I'ucson Umvcrsmy of Arizona
Press, 1987), in The Public Historian (19%0).

David J, Eaton and Michael Andersen, The Siate of the Rio Grande/Rio Bravo: A Study of Water
Resource Issues Along the TexasvMexico Border (Tucsan: University of Arizona Press, 1987),
in New Mexico Historical Review (1988). '

Pat Kelley, River of Lost Dreams: Navigation on the Rio Grande (Lincoln: University of Nebraska
Press, 1986), in Pacific Historical Review (1988),

Marc Reisner, Cadillac Desert: The Americ&?z West and Its Disappearing Water {New York: Viking’
Penguin, Inc., 1986), in Amvironmental Review (1987).

Thomas F, Hahn, The Chesapealkz and Ohio Canal: Pathway to the Nation's Cepilol (Metuchen, N.J.
Scarecrow Press, Inc., 1984), in Business History Review (1987).

PROFESSIONAL AFFILTATIONS:

American Historical Association, American Society for Environmental History, California Committes
for the Promotion of Histary, California Historical Society, Naticnal Couneil on Public History,
Ninth Judicial Circuit Court Historical Society, Organization of American Historians, Western
History Association, Western Council on Legal History,
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LITTLEFIELD DEPOSITION:

GILA2

GILA3

CGILA4

GILA 5

GILA 6

GILA 7

GILA 8

INDEX OF DOCUMENTS

Instructions to the Surveyor General of Oregon, 1851; reprinted in C. -

Albert White’s A History of the Rectanoular Survey System on pages
443-456 [26 pages] '

C. Albert White, A History of the Rectaneular Survey System
(Washington, D.C.: U.S. Department of the Interior, 1983), pp. 137,
147 [4 pages] : : ' .

Instructions to the Surveyor General of Oregon; Being a Manual for.

Field Operations (1851), reprinted in C. Albert White, A History of
the Rectangular Survey System (Washington, D.C.: U.S. Department
Of the Interior, 1983), p. 438 [3 pages]

Instructions to the Surveyor General of Oregon, Being a Manual for
Field Operations (1851), reprinted in C. Albert White, A History of
the Rectangular Survey System (Washington, D.C.: U.S. Department
Of the Interior, 1983), p. 439. On the federal legislation mandating
meanders of navigable bodies of water, see White, A History of the
Rectangular Survey System, p. 30 [4 pages] :

Instructions to the Surveyor General of Oregon; Being a Mamial for

Field Operations (1851), reprinted in C. Albert White, A History of
the Rectangular Survey System (Washington, D.C.: U.S. Department
Of the Interior, 1983), p. 444 [3 pages] |

Instructions to the Surveyor Genera)l of Oregon; Being a Manual for
Field Operations (1851), reprinted in C. Albert White, A History of
the Rectangular Survey System (Washington, D.C.: U.S. Department
Of the Interior, 1983), p. 442 [3 pages] |

C. Albert Whjte, A History of the Rectangular Survey System

- {(Washington, D.C.: U.S. Department of the Interior, 1983), passim.

[3 pages]
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GILA9

GILA 10

GILA 11

GILA 12

GILA 13

"GILA 14

GILA 15

Instructions to the Surveyors General of Public Lands of the |
- United States, For Those Survevine Districts Established in and Since

the Year 1850; Containing Also, a Manual of Instructions to Regulate
the Field Operations Of Deputy Surveyors, Hlustrated by Diagrams
(1855), reprinted in C. Albert White, A History of the Rectangular
Survey System (Washington, D.C.: U. W, Department of the Interior,
1983), pp. 458, 461, 464-465 [6 pages]

Instructions to the Survevors General of the United States. Relating to

Their Duties and to the Field Operations of Deputy Surveyors (1 864),

- reprinted in C. Albert White, A History of the Rectangular Survey

System (Washington, D.C.: U.S. Department of the Interior, 1983)

P. 504 [3 pages]

Instructions of the Commissioner of the General Land Office to the
Surveyors General of the United States Relative to the Survey of the
Public Lands and Private Claims (1881), reprinted in C. Albert White,
A History of the Rectangiilar Survey Svstem (Washington, D.C.: U.S.

Department of the Interior, 1983), p. 516 [3 pages]

Instructions of the Commissioner of the General Land Office to the |
Surveyor General of the United States Relative to the Survey of the
Public Lands and Private Claims (1881), reprinted in C. Albert white,
A History of the Rectangular Survey System (Washington, D.C.: U S.
Department of the Interior, 1983), pp. 516-517 [4 pages]

Instructions of the Commissioner of the General Land Office to the
Surveyors General of the United States Relative to.the Survey.of the
Public Lands and Private Claims (1881), reprinted in C. Albert White,
A History of the Rectangular Survey System (Washington, D.C.: U.S,
Department of the Interior, 1983), pp. 523-524 [4 pages]

Manual of Surveying Instructions for the Survey of the Public Lands
of The United States and Private Land Claims (1890), reprinted in C.
Albert White, A History of the Rectangular Survey (Washington,
D.C.: U.S. Department of the Interior, 1983), p. 560 [3 pages]

Manual of Surveying Instruction for the Survey of the Public Lands of
the United States and Private Land Claims (1890), reprinted in C.
Albert White, A Historv of the Rectangular Survey System




- GILA 16

GILA17

- GILA 18

GILA 19

GILA 20

GILA 21

GILA 22

(Washington, D.C.: U.S. Department of the Interior, 1983), p. 568 [3

pages] -

1894 Manual of Surveying Instructions for the Survey of the Public -

'Lands of The United States and Private Land Claims (1894), reprinted
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

FLOCD CONTROL DISTRICT OF
MARICOPA COUNTY,

Plaintiff,

S Vs, No. .Cve7-07081
PALCMA INVESTMENT LIMITED
PARTNERSHIP, a limited partnership;
et al.,

Defendants.

PALOMA INVESTMENT LIMITED
PARTNERSHIP, a limited partnership;
et al., "

' Plaintiffs,

vs.

FLOOD CONTROL DISTRICT CF
MARICOPA COUNTY,
Defendants.

e i i S R i S P e s

DEPOSITION OF DOUGLAS R. LITTLEFIELD, Ph.D.

“VOLUME IZ

Phoenix, Arizona
‘May 25, 2001
4:15 p.m,

COPY

) CLARK CERTIFIED CQURT REPORTERS
REGISTERED PROFESSIONAL REPORTERS

: 3910 S, RURAL RD SUITE C = TEMPE, ARIZGNA 85282

== \| w Rebecca Beck, #50317 TELEPHONE (480) 966-3001 « (800} 3824593

. . FAX (4B0) 966-1B33 » E-MAIL CCCREPORTEJUNO.COM
NCRA Certified Court Reporter

MEMB
Guprdlns of the Revonl .
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INDEX
WITNESSES
DOUGLAS R. LITTLEFIELD

Examination by Mr. Helm

EXHIBITS
Number Description

None Marked

Page'
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DEPOSITION OF Douglas R. Littlefield, Ph.D.
taken at 4:15 p.m.‘on'May 25, 2001, at the offices of
Flood Control District of'Maricopa, 2801 West Durango,
Phoenix, Arizona, before REBECCA L. BECK, a Court Reporter
and Notary Public in and for the County of Maricopa, State
of Arizona, pursuant to the Rules of Civil Procedure.

‘The Plaintiffs/Céunterdefendants were
represented by their attorneys, Helm & ﬁyle, by Mr. John
D. Helm and Patricia L. Barfield.

The Defendants/Counterclaimants were
represented by their attorneys, Mesch, Clark & Rothschild,
by Mr. J. Emery Baxkex, |

BE IT REMEMBERED that the witness will read
and éign the deposition, and notice of filing and other
formalities required by law for the taking and returning

of the said depositidén are waived.
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Douglas R. Littlefield, Ph.D.,
called as a witness herein, having first been duly sworn,

was examined and testifi@d as follows:

BXAMINATION
. BY MR. HELM: |
Q dn the patents that you reviewed and used ~-
A Yes.
Q w~ gid you have any consistent methodology

for the date that you selected to denominate the patent?
Do you understand what I mean? In other words, you said

this patent was given in 1904. There is a date of

application --

A I know that --

Q Do you remember what ~— I mean, --

A It's usually == |

Q Light vyears apart?

A Usually it's just two or three for homestead
patents.

Q Which did you use?

A I had both the patent file which contained

the aﬁplication and the supporting documentation and the
patent itself. I got the patent from the BIM offices in
Phoenix and then I pinged the patent file from the

National Ardhives in Washington D.C.. When I talk about
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the date of the patent I'm talking about the date of
awérd, the date of the final patent transferring title to
fhe individuals. |

0  And that's to the best of your recollection
how you consist@ntly‘used those dates, it would be the
date the patent was awarded?
| A Unless it's identified in some other manner
in the report. By and large, they were all the date they
were awarded.

o} Referring yourback“td Page 41 and 42.

In that paragraph you are talking about White

meandering the Gila River and how he did the right bank

“and switched to the left bank and you state that he

indicates in his notes that he shifted from the one bank
to the other as the survey instructions provided because
of the difficulty in finishing the one bank. |
Could you show us in his noteé wﬁere he said

that?

A . This is a really difficult copy to read..
This is about a fourth-generation photocopy.

Q Thatfs what you gave me.

A T don't know where it is in his nqtes and I'm
not going to be ébleto find it in this copy because the
quality of the copy is so poor.

0 Would you like to review your copy -
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A Yes.

o] -~ and advise me by writing where it's
located? N
A Yes, I.will do that.
Okay.‘
A E‘il ?ass'it onto Emery and he can pass it on
Lo you.
0] That's fine.

MR. HEILM: Okay. I guess I'm done until I
get my hands on the rest of the documents -- |
TﬁE WITNESS: Okay.
' MR. HELM: -- and determine whether I have
any other questions, ané i can't do that until I have a
fight with Salt River Project, I guess.
THE WITNESS: Okay.
MR} HELM: Or Qhoever else I need to have one
with. |
Maybe they Qili @o quietly. So I take it as
of this -- hold on.
Q BY MR. HELM: Was flooding of the Gila River.
afound the time of stétehood unusual?
A What's the question again?
0 Was floodiﬁg of the Gila Rivér'around the
time of statehood unusual? .

A I don't know the answer to that question.
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MR. HELIM: ©Now I guess adjourn.

‘MR. BARKER: . Now we're done?

MR. HEIM: Yes. E;m reserving the right to
call you up if SRP sees the errors of théir ways or you
see the errors of your ways.

| (Discussion off the fecord.}
{(Whereupon the Depositicn was concluded at

4:25 p.m.)

Douglas R. Littlefield, Ph.D.
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CERTIFICATHE
STATE OF ARIZONA
Countf‘of Maricopa
| | BE IT KNOWN thaf the foregoing deposiﬁign was

taken before me, REBECCA!L; BECK, a Notéry Public in and
for the County of Maricopa, State of Axizona; that the
witness before testifying was duly sworn by me to téstify
o the whole truth; that the questions propbund@d to the
witness and the answers of the witness thereto were taken .
down by me in shorthand and thereafter reduced to
typewritiﬁg under my direction; that the foregoing 07
pages are a true and correct t:anscript of all proceedings
had upon the taking of said deposition, all to the best of
ny skill and ability. |

i FURTHER CERTIFY that I am in no way related
to any of the parfies hereto nor am I in any wise
intereét@d in the outcome hereof.

.DATED at Tempe, Arizona, this 2%th day of

May, 2001.

Rebecca L. Beck, #50317
Certified Court Reporter’



