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William W. Quinn

Bar No. 13371

SHEA & WILKS

114 West Adams, Suite 200
Phoenix, Arizona 85003
(602) 257-1126

Attorneys for Salt River
Pima-Maricopa Indian Community

BEFORE THE
ARIZONA NAVIGABLE STREAMBED ADJUDICATION COMMISSION

IN THE MATTER OF THE
NAVIGABILITY OF THE SALT
RIVER [From Granite Reef Dam
to Hayden Road]

SUBMISSION OF RELEVANT
HISTORICAL AND OTHER EVIDENCE
PURSUANT TO A.R.S. § 37-1123

The Salt River Pima-Maricopa Indian Community, hereafter
f"Community, " hereby submits relevant historical and other
information pursuant to A.R.S. § 37-1123 which establishes beyond
doubt that the reach of the Salt River between approximately
@Granite Reef Dam and Hayden Road in the City of Tempe was the
subject of a determination made by Jjudicial action before the
effective date of Laws 1992, Chapter 297, and that such
determination affirmatively held that this reach of the Salt River

never has been a navigable river.

The corroboration and evidence supporting this assertion is
bagsed upon the following:

1. Thigs document reproduces significant portions of a
petition submitted to the Commission on December 22, 1993 by CalMat
Co. of Arizona, et al., prior to the 1994 amendments to Laws 1992,
Chapter 297.

2. On July 17, 1972, the Salt River Piwa-Maricopa Indian
Community filed a complaint in United States District court for the

District of Arizona, entitled Salt River Pima-Maricopa Indian
Maricopa County, Lower Salt River
03-005-NAV
4/7/03

Evidence Item No.(D &/
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Community v. Arizona Sand & Rock Company, et al., Action No. CIV
72-376 PHX {(hereinafter the "S8ult"). Defendants in the Suit
included the State of Arizona, Allied Concrete & Materials Co. and

Arizona Sand & Rock company, whose successor in interest is CalMat

Co. of Arizona. A copy of the complaint is attached hereto as
Exhibit A.
3. The Suit sought to eject the defendants from lands

claimed to be a part of the Salt River Indian Reservation and
sought over $13 million in damages for trespass.

4. The nature of the dispute in CIV 72-376 PHX can be
determined by reference to the Pretrial Order and the Findings of
Fact and Conclusions of Law in the case, copies of which are
attached hereto as Exhibits B and C, respectively. Essentially,
the dispute was over the location of the south boundary of the Salt
River Indian Reservation. The Salt River has or had two channels
as it passed along the south side of the Salt River Indian
Regervation. Exhibit C at page 5. The south boundary of the
Reservation as established by Executive Order dated June 14, 1879,
was "up and along the middle of [the Salt River]." Exhibit B at
page 5. The defendants contended that the boundary of the
Reservation was the middle of the north channel as established by
a 1962 survey and decided by the United States bureau of Land
Management. Exhibit C at pages 5-6. The Community claimed the
boundary to be an ambulatory line within the south channel.
Exhibit C at pages 7-8. Thus, the area in dispute lay in between
the two channels and included a portion of each.

The State of Arizona claimed rights in the land in dispute by
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virtue of permits and licenses granted on and after 1942 from the
Bureau of Land Management and a right-of-way also granted from the
Bureau for Country Club Drive. Exhibit B at pages 8-9. A map
clearly determining the area in dispute was attached as Exhibit A
to the State of Arizona’s "Motion for Summary Judgment" in Action
No. CIV 72-376 PHX, a copy of which is attached hereto as Exhibit
D. On Exhibit A to Exhibit D hereto, the area in dispute is
delineated between the two dotted lines and the land claimed by the
defendants is also delineated.

5. From the beginning of the Suit, it was acknowledged by
the parties that title to the land from which the Community sought
to eject the defendants and sought damages for trespass was a
critical issue. For example, in paragraph III of.the Second Claim
for Relief, the Community alleged "Title to this land [at issue] is
held by the United States as trustee for plaintiff.” Exhibit A.,
page 6. Moreover, in its motion to dismiss the complaint, the
State of Arizona opined that the Community was required to
demonstrate a superior interest in the land at issue in order to
succeed in its ejectment and trespass action and, therefore, that
title to the land was a critical issue in the case. See Exhibit E
hereto which is a copy of the State of Arizona’s "Motion to Dismiss
and Motion for Joinder of Necessary or Indispensable Parties," at
pages 4-7. The State made this understanding clear by stating as
follows:

The  Respondent [the State of Arizonal
therefore contends that it would be virtually
inconceivable that this action, allegedly
brought in trespass but which could more

accurately be characterized as a quilet title
action in which Plaintiffs are seeking to

3
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obtain a determination as to the exact

location of the boundary of their Executive

Order Indian Reservation, could possibly

proceed to judgment without £irst Joining

those departmentg and agencies of the United

States Government which presently claim

ownership of those disputed riparian lands
"Reply to Plaintiffs’ Memorandum in Opposition to United States
Attorney’s Motion to Dismiss," filed in CIV 72-376 PHX, at pages 2-
3 (emphasis added). A coy of the Reply is attached as Exhibit F.

6. The riparian lands at issue in the Suit in which title
was to be determined in CIV 72-376 PHX were lands in the bed of the
Salt River in the reach between approximately the Granite Reéf Dam
and Hayden Road in the City of Tempe. These lands lie within the
subject area of the proceedings in this docket and are located
within the approximate Ordinary High Water Mark Boundary as
delineated in the maps attached to the Disclaimer dated December
14, 1993, by the State Land Commissgioner, a copy of which is
attached as Exhibit G hereto.
7. On April 13, 1977, final judgment was entered in Action

No. CIV 72-376 PHX. A copy of the Judgment is attached as Exhibit
H hereto. Incorporated by reference and made a part of the
Judgment were Findings of Fact and Conclusions of Law. Exhibit H
at page 1 (also enumerated "1439"). The Jjudgment makes the
following explicit statement:

XXIII

The Court finds all of the facts agreed
to by the parties in the Pre-Trial Order.

From the foregoing findings of Fact the
Court draws the following Conclusions of Law:

Exhibit H at "1454."
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In the Pre-Trial Order the parties agreed and the Court
ordered in relevant part as follows:

6. . . . Fee title to [the disputed]
property is vested in the United States.

* kKK

30. The Salt River is not now and never has
been a navigable river.

Exhibit B at "1063" and "1068."

These facts formed the basis of thé Findings of Fact (Exhibit
C) upon which the Conclusions of Law and Judgment (FExhibit H) were
based.

8. At the beginning of the dispute and as a defense to the
claim in the Suit, the State of Arizona had contended that the Salt
River was navigable and that the State owned its bed. See
paragraph IX of the State of Arizona’s Answer to the Complaint in
Action No. CIV 72-376 PHX, attached hereto as Exhibit I.
Attachment A to Exhibit I hereto is a letter from the State of
Arizona to the Bureau of Land Management. The letter documented
the grounds the State of Arizona had for disputing the
establishment of the Community’s reservation boundary in the south
channel of the Salt River. The letter states:

3. That the bed of the once navigable

Salt River was reserved to the State of

Arizona at the time of the Admission to the

Union of the state under the so-called equal

footing doctrine. Scott v. Lattig, 227 U.S.

229, 33 $.Ct. 242, 57 L.E4. 490 (1913).

Exhibit I at "160."
9. The issue of navigability was also discussed by the Judge

in his "Memorandum in Support of the Judgment" in the Suit, a copy

of which is attached as Exhibit J hereto. This explicit reference

5
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wag made as a basis for the finding of fact that the Salt River was

not navigable.
Chillson [a surveyor] did not determine
the south boundary of the reservation either,
although he was instructed to do so. He did
meander one bank of the river, as this was in
keeping with the survey rules of the time.
(The Salt River was a non-navigable stream and
the rules only reguired the surveyor to
meander one bank) .
Exhibit J at page 9.
10. It was necessary that the issue of navigability of the
Salt River bed decided ag part of Action No. CIV 72-376 PHX. Under
the equal footing doctrine, the State succeeds to title to beds of
navigable streams unlegs a clear intention is expressed to reserve
the bed of such a stream. If the Salt River had been navigable the
State may have held title to the disputed lands notwithstanding the
location of the south boundary of the reservation. The State may
have been entitled to ejectment and the State, rather than the
Community may have been awarded damages for trespass.
11. The final judgment (Exhibit I) entered on April 13, 1977,
in the Suit is a final "determination" by judicial action prior to
July 1, 1992, within the meaning of Laws 1992, Ch. 297, § 1.F.2

which provides:

B, This act does not affect:

2. Reaches of watercourses where
determinations have been wmade by judicial
actions before the effective date of this Act.

The effective date of Laws 1992, Ch. 297, was July 1, 1992. The

land in dispute in CIV 72-376 PHX lays in the streambed of the Salt

6
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River in the reach of the river approximately between Granite Reef
Dam and Hayden Road. This section of the Act requires the
Commission to make a finding of non-navigability where there has
been such a prior determination as occurred in the Suit.

12. T"Determination" is not further defined in laws 1992, Ch.
297. There is no standard definition of "determination" in other
Arizona statutes or case law. Many other courts, however, have
used definitions of "determined" in the context of statutes or
procedures being examined in cases before them. These definitions
may be instructive as to what the Arizona Legislature meant in the

streambed legislation.

In Piccone v. United States, the Court of Claims said: "Tn
6rdinary usage, ’‘determination’ refers to a final decision." Id.,
407 F.2d 866 at 873 (Ct.Cl. 1969). The Wisconsin Supreme Court

reached a similar conclusion in stating that the term
"determination" meant "final judgment"” in an appeal statute.
Thomas/Van Dyken Joint Venture v. Van Dyken, 279 N.W.2d 459, 463
(Wis. 1979). A New York court indicated that "determination"
implies an ending or finality and is used frequently as an
equivalent with Jjudgment or decree. People v. Rubinstein, 20
Misc.2d 410, 193 N.Y.S8.2d 117, 118 (1959).

13. Regarding the entry of judgment holding non-navigability
of the Salt River, Arizona courts have stated that that which is
necessarily implied by a judgment is included therein. In Re
Estate of Thompson, 1 Ariz. App. 18, 398 P.2d 926 (1965). Here,
the judgment is explicit with its finding of non-navigability. 7The

finding of non-navigability was necessary in order for judgment to
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be awarded to the Salt River Pima-Maricopa Indian Community.

Under the legal doctrine of res judicata, a judgment on the
merits of a prior suit bars a second suit between the same parties
not only upon facts actually litigated but also upon points which
might have been litigated. The State cannot relitigate the issue
of navigability against its Indian citizens in a new case against
the Salt River Pima-Maricopa Indian Community.

14. The final judgment in CIV 72-376 PHX was subseqguently
incorporated into a global settlement between the Community, the
Salt River Project Agricultural Improvement and Power District, and
the Salt River Valley Water Users’ Association as parties to the
litigation, and a settlement agreement was executed and ratified by
act of Congress. P.L. 95-399 (92 Stat. 851), September 30, 1978,
attached hereto as Exhibit K. Titled "An Act to modify a portion
of the south boundary of the Salt River Pima-Maricopa Indian
Community in Arizona," the law prescribed a federal condemnation of
major portions of the lands disputed in the Suit as legally
described therein with fair-market value being paid by the United
States to certain private property owners. The streambed lands so
condemned, with unqualified title as conveyed by the law of eminent
domain, were added to the Community’s reservation pursuant to the
Act. Such condemnation has a legal effect egual to reserving title
to streambeds by the United States under the equal footing
doctrine, and would thereby preempt any claim to such lands by the

State or any other party.

CONCLUSION
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The foregoing has been respectfully submitted to this
Commission to be considered in 1its deliberations as to the
navigability of the Salt River. The exhibits submitted herewith
establish dispositively that the reach of the Salt River flowing
through the Community’s reservation was determined non-navigable in
a prior judicial action in the U.S. District court for the District
of Arizona and, for this reason, is unaffected by Laws 1992,
Chapter 297, as amended.

SUBMITTED this 12th day of June, 1996.

SHEA & WILKS

BY'&NJJM&NN \AJ,CSXNWQM

William W. Quinny Attorneys
for Salt River Pima-Maricopa
Indian Community

ORIGINAL AND SBIX COPIES
DELIVERED this 1l2th day of
June, 1996, with

Christina Waddell, Executive Director

Arizona Navigable Stream
Adjudication Commission

1700 West Washington

Phoenix, Az 85007

\QMM\J\L&QM«-







@,

FILED

Royal D. Marks,

Richard B, Wilks, and
Philip J. Shea, of

MARKS & MARKS

310 Title & Trust Bldg.

h 114 West Adams Street
Phoenix, Arizona 85003

Tel: 254-5171
Attorneys for Plaintiff
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SALT RIVER

IN THE UNITED STATES DISTRICT COURT dag\
FOR THE DISTRICT OF ARIZONA
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# SALT RIVER PIMA-MARICOPA

| INDIAN COMMUNITY, 06‘72 376, B8
I; -
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Plaintiff, ) RO. y/
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VEa )

ARIZONA SAND AND ROCK COMPANY, an )
Arizona corporation; JOHNSON & STEWART
MATERIALS, INC., an Arizona corpora- )
tion; MESA SAND AND ROCK, INC., an

Arizona corporation; ALLIED CONCREIE & )
MATERIALS CO., an Arizona corporation;

SALT RIVER VALLEY WATER USERS ASSOCIATION, )
AKA Salt River Project; ARIZONA STATE
HICHWAY COMMISSION comprised of Lou Davis, )
Rudy E. Campbell, Walter Surrett, Walter

A. Nelson, and len W. Mattice; MARICOPA )
COUNTY; JOHN 1. MERRILL and Mrs. John L.
Merrill, husband and wife; JOHN L. MERRILL,}
Administrator of the Estate of Ira L.

21 || Merrill, deceased; IRA KEITH MERRILL and
Mrs. Ira Keith Merrill, husband and wife;
22 | GILBERT ALLEN MERRILL and Mrs, Gilbert
Allen Merrill, husband and wifej JOHN DOE
ICKES and SARAH ANN ICKES, husband and
wife; ROY JOHNSON and Mrs. Roy Johnson,
husband and wife; EARL €. JOHNSON and

{ Mrs, Eaxrl C. Johnson, husband and wife;
JOHN CAMPO I1I, Executor of the Estate of
| LEROY JOHNSON, deceased; RICHARD G.
KLEINDIENST, United States Attorney

| Genaralj ROGERS C.B, MORTON, Secretary

| of che Department of the Interior; and
WILLIAM SMITHERMAN, United States Attor-
f ney for the bistrict of Arizona,

COMPLAINT

[ B T~
gmmumm#

b

Defendants.

(P W . L o L " A

el

EXHIBIT A
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FIRST CLAIM FOR RELIEF

The plaintiff asserts & claim for damages and ejectment

and in support of this claim it alleges:
1

The plaintiff is an American Indian Tribe organized
pursuant to the Indian Reorganization Act of June 1B, 1934,
25 U.8.C.A. 461 et seq. The defendants ARIZONA SAND AND ROCK
COMPANY, JOHNSON & STEWART MATERYIALS, INC., MESA SAND AND ROCK,
INC., and ALLIED CONCRETE & MATERIALS CO,, are corporations that
were organized under the laws of the State of Arizona. The defen~
dant SALT RIVER VALLEY WATER USERS ASSOCIATION is a c?rppra:ion
that was organized under the laws of the Territory of Arizona.
Defendant ARIZONA STATE HIGHWAY COMMISSION is an agency of the
State of Arizona comprised of Lou Davis, Chairman, Rudy E. Campbell,
Vice-chairman, Walter Surrett, Walter A. Nelson, and len W. Mattice;
MARICOPA COUNTY is a corporate subdivision of the State of Arizona
The defendants John L. Merrill and Mrs, John L. Merrill, his wife,
Ira Keith Merrill and Mrs. Ira Keith Merrill, his wife, Roy Johnsop
and Mrs. Roy Johnson, his wife, Earl C. Johnson and Mrs, Earl C.
Johnson, his wife, and John Campo III, are residents of Maricopa
County, Arizona, The defendant John L. Merrill &5 also joined as
the Administrator of the Estate of Ira L. Merrill, deceased, that
was probated in the Maricopa County Superior Court, Cause No.
P 73839 ; and John Campe, 11X, is joined as Executor of the Estate
of Leroy Johnson, deceased, which is being probated in the
Maricopa County Superior Court, Cause No. P 91997 . The defendantp
Gilbert Allen Merrill, Mrs. Gilbert Allen Merrill, John Doe Ickes
and Sarah Arm Ickes mre residents of California who caused an
event to occur within this State which gave rise to plaintiff's
claim for relief.

LR
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This is a civil action in which the matter in controversy
arises under the laws of the United States. The plaintiff being
an Indian tribe with a governing body duly recognized by the
Secretary of Interior, jurisdiction is conferred on this Court by

28 U.5.C.A. 1362.
111

The plaintiff occupies & reservation set aside for its
exclusive use and enjoyment by an Executive Order issued on
June 14, 1879, by President Rutherford B, Hayes. This land is
situated entirely within Maricopa County, Arizona.

v

The defendants named in paragraph I have trespassed upon
the plaintiff's reservation and have damaged the plaintiff as
specified below:

A. Since December 12, 1933, the defendants Johnson &
Stewart Materials, Roy Johnson, Earl C. Johnson and the late
Leroy Johnson have entered upon a portion of the northwest guarter
of the northwest quarter of Section 9, Township 1 North,‘Range 5
East, GXSRB&M, which is entirely within plaintiff's reservation,
and have extracted no less than 413,300 yards of sand and gravel
of & value of not less than $8,266,000.

B. Since July 5, 1947, the defendants Mesa Sand and Rock,
Inc., John L. Merrill, Gilbert Allen Merrill, Sarah Amn Ickes,
fra Keith Merrill and the late Ira L. Merrill have entered upon &
portion of the southeast quarter of the northeast quarter, the
northeast quarter of the southeast quarter, and the northwest
quarter of the southeast quarter of Section 4, Township 1 North,
Range 5 East, G&SRB&M, which 5 entirely within plaintiff's
reservation, and have extracted no less than 225,600 yards of
sand and gsuvel of a value of not less than $4,512,000.

-
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C. Since some time prior to 1966 the defendant Arizona
Sand and Rock Company has entered upon a portion of the northeast
quarter of Section 8, Township i North, Range 5 East, GASRB&M,
which £{s entirely within plaintiff’s reservation, and has extrac-
ted no less than 157,900 yards of sand and gravel of a value of
not less than $3,158,000.

D. Since 1959 the defendant Allied Concrete & Materials
Co. has entered upon a portion of the southwest guarter of the
northeast h a 1 £ of Section 3, Township 1 North, Range 5 East,
G&SRB&M, which is entirely within plaintiff's reservation, end
has extracted no less than 207,200 yards of sand and gravel of &
value of not less than $4,154,400,

E. Since 1962 the defendant Salt River Valley Water
Users Association has entered upon a portion of the nmorthwest
quarter of Section 3, Township 1 North, Range 5 East, G&SRB&M,
which is entirely within plaintiff's reservation, and used it as
a dumping ground, dumping upon it such refuse as trees, concrete
and dirt, To remedy this condition the plaintiff will be requireg
to remove ten feet of refuse over an area of ten acres at a cost
of $112,550,

F. The defendants Arizona Highway Commission and
Maricopa County have entered upon a portion of the northeast
quarter of the northwest quarter of Section 3, Towmship 1 North,
Range 5 East, GASRB&M, which is entirely within plaintiff's
reservation, and have extracted no less than 63,300 yards of
sand and gravel of a value of not less than $1,266,000.

v

The appropriate velief to redress the wrongs caused by
these defendants to plaintiff is to award plaintiff money damages
in the amounts stated above and to issue an order ejecting these

trespassing defendants from plaintiff's reservation.

-l
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WHEREFORE plaintiff prays for the following relief:

1. For judgment against Johnson & Stewart Materials,

Roy Johnson, Earl . Johnson, and John Campo III, Administrator of
the Estate of Leroy Johnson, deceased, for $8,266,000 and for en
order ejecting them £rom plaintiff's reservation;

2. For judgment against Mesa Sand and Rock, Inc., John L.
Merrill, Gilbart Allen Merrill, Sarah Amnn Ickes, Ira Keith Merrill
and John L. Merrill, Administrator of the Estate of Ira L. Merrill,
deceased, for $&,512,060 and fbr an order ejecting them from ﬁlainw
tiff's reservations

3. For judgment against Arizonma Sand and Rock Company for
$3,158.000 and for an order ejecting it from plaintiff's reserva-
tion;

4, For judgment against Allied Concrete & Materials Co.
for $4,154,000 and for an order ejecting it from plaintiff’'s reser-
vation;

5. For judgment against Salt River Valley Water Users'
Association for $112,550 and for an order ejecting it from plain-
tiff's reservation;

6. For judgment against Arizona Highway Commission and
Maricopa County for $1,266,000 and for an order ejecting them £rom
plaintiff's reservation; and

7. For judgment aéainst all the foregoing defendants for
plaintiff's costs and for such other relief as the Court deems

just.

-
b}
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| Richard G. Kleindienst i{s the Attormey General of the United
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| States, Rogers C.B. Morton is the Secretary of the Department of

| priate steps to redress damages caused by trespassers upon the
26 }

l from the reservation.

} Morton and Richard G. Kleindienst of the claims alleged in the
| First Claim for Relief and has vequested that they undertake

SECOND CLAIM FOR RELIEF
The plaintiff asserts an additional claim for relief
against the defendants Richard G. Kleindienst, Rogers C.B. Morton
end William C. Smitherman as follows:
1
The plaintiff is an Indian tribe organized pursuant to the
Indian Reorganization Act of June 18, 1934, 25 U.S.C.A. 461 et seqd

the Interior. William C. Smitherman is United States Attorney for
the District of Arizona.
11
This claim for relief is an action in the nature of
mandamus to compel officers of the United States to perform a duty
owed to plaintiff. The jurisdiction is conferred on this Court
by 28 U,S.C.A. 1361,
i1
The plaintiff occupies a reservation set aside for its
exclusive use and enjoyment by an Executive Order fssued on June
14, 1879, by President Rutherford B. Hayes. Title to this land
s held by the United States as trustee for the plaintiff. The
nature of the trust relationship between the United States and
the plaintiff is such that the United States, acting through its

appropriate officers, is required to take all necessary and appro—

reservation and to obtain court orders ejecting such trespassers

w
The plaintiff has advised the defendants Rogers C.B.

=G
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appropriate litigation to obtain money damages and orders of

| ejectment against the trespassers. Despite their knowledge of
| these claims and their trust obligation to prosecute them they

| arbitrarily and wrongfully refuse to do so.

WHEREFORE plaintiff prays for an order compelling the

| defendants Richard G. Kleindienst, Rogers C.B. Morton and William
i C. Smitherman to take immediate appropria:e action to prosecute
| before this Court the claims alleged in the First Claim for Relief,
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FOR THE DISTRICT OF ARIZOWA

e D

SALT RIVER PIMA-MARICOPA INDIAN
COMMUNITY,

Plaintiff, NO. CIV-72-376-Phx.

VE.

ARIZONA SAND & ROCK CO., an
Arizona corporation, et al.,

Defendants.
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JOHNSON & STEWART MATERIALS, INC..
et al.,

[
= B

Plaintiff, NO. CIV=-73-579-Phx.

b
»n

VS.

v
w

ROGERS C. B. MORTON, Secretary of

141 the Department of the Interior;
et al. ’
15
pefendants.
16
17
corporation,
i8 .
Plaintiff, NO. CIV~73-76£5-Phx.
19
vE.
20
ROGERS €. B, MORTON, Secretary of
21 § the Department of the Interior;

et al.,

pefendants,

SALT RIVER VALLEY WATER USERS®
ASSOCIATION, an Arizona corpora«
tion; et al.,

Plaintiffs, NO., CIV«74-553~Phx.

V.
ROGERS . B. MORTON, Secretary of

the Department of the Interior:

}
}
3
}
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
]
)
)
;

CITY OF MESA, an Arizona municipal )
}
)
)
)
)
)
)
}
}
)
}
)
)
)
}
)
}
)
}
]
)|
}
)

et al., 3

)
)}

Defendants.
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STATE OF ARIZONA, ex rel., W. &.
ORDWAY, Director of the Arizona
Department of Transportation,

}
)
%

Plaintiff, % NO. CIV-74~529-Fhx.
vB. )
}
ROGERS C. B. MORTON, Secretary of)
the Department of the Interior; )
et al., ,
)

pefendants. }

CONSOLIDATED PRETRIAL ORDER
.

These eonsolidated actions involve the south boundary
of the Salt River Indian Reservation in Township 1 North, Range
5 East, Gila and Salt River Base and Meridian, north of Mesa,
Arizona. As a result of & decision by the then Secretary of
Interior on January 17, 1969, & plat of survey was prepared and
filed on August 17, 1972, showing that boundary at & location
which would result in the inclusion within the reservation of
certain property to which other partiés claim an interest. The

individual actions are these:

HO. CIV-72-376. This is an action filed by the Indian

Community against Arizona sand and Rock Co., et &l.. for trespass.,
ejectment and damages$ for the removezl of sand and gravel. The
issue of the amount of damages, if any, has been severed and only
¢he issue of liability is aow before the Court. Of the defendants
originally named in this action, only the following still remein:
Johnson & Stewart Materials, Inc., Allled Concrete & Materials
Co., Balt River Valley Water Users® Association. Arizona State
Highway Commission (now the Arizona Department of Trangportation) .
the County of Maricopa, Roy Johnson and Earl C. Johnson and their
respective wives and the Executor of the Estate of Leroy Johnson,
Deceaged, Transamerice pitle Insurance Company subseguently
became & party defendant €0 thie action en its motion to inter~
vene vpon the grounds that it has issved a policy of title

L L
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reclamation purposes, was conveyed to the Association, as Agent
of the United States, fdr use in connection with the operation of
the Salt River Project, & Federal reclamation project.

NO. CIV-74-529, This is an action brought by the State

of Arizona on behalif of the Director of the Arizona Department of
Transportation. The State of Arizona claims an interest in a
portion of the disputed property by reason of certain licenses
and permits for the removal of sand and gravel and rights of way
which were granted to the Department by the Bureau of Reclamation,
Department of Interior.

For convenience, the parties will some times hereinafter
be designated by referring to the pleintiff in No. CIV-72-376
&s the "Indian Community”, the defendants in the remaining docket
numbers a5 the "Secretary", and the remaining parties as the
"Land Claimants™.

II.

The jurisdiction of this Court is invoked under Title 28
U.5.C. §1331 (Federal Question), §1361 (Action to Compel a Federal
Officer to Perform his Duty); §1362 (Indian Tribe &s & Plaintiff),
§§2201-2202 (Declaratory Judgment) and Title & U.S.C. §§701-706
(Administrative Procedure Act).

To the extent this action might be regarded as an
action against the United States, the iand Claimants rely upon
the rationale of Ritter v. Morton, 513 F.2d4 942 (9th Cir. ,1975);
Armstrong v. Udall, 435 F.2d 28 (9th Cir., 1970}; Andros v. Rupp,
433 F.24 70 (9th Cir., 1970).

111,

The following facts are admitted by the parties and
regquire no proof:

1. The Ealt and the Verde Rivers converge st 2 point
approximately four miles northeast of what is mow Granite Reef
Dam in Maricops County, Arizona, to form the Salt River.

o‘m
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'and their respective wives, and the executor of the Estate of

insn:ancevupon property owned by Allied Concrete & Materials Co.

In this action the Indian Community seeks an order of
ejectment against &}l defendants from the reservation as deter-
mined by the Secretarial memorandum of January 17, 196%, and
damages for trespass against all defendants except Allied Concrete
and Hater;als Company, Inc.

In the course of proceedings in this case the Court
ruled that it would not consider a eollaterai attack by the
defendants upon the decision of the Secretary of the Interior
and this ruling resulted in the f£iling of the subseguent actions
in which the following claims are asserted:

NO. CIV-73-579. This is an action instituted by

Johnson & Stewart Materials, Inc.. Roy Johnson and Earl C. Johnson

Leroy Johnson (hereinaftex collectively referred to as “Johnson &
Stewart®) against the Secretary of Interior seeking to invalidate
the decision of the Secretary and the 1872 Plat of Survey. The
plaintiffs claim an interest in a portion of the disputed property
by reason of unpatented miniﬁg eclaims and assert that the
Secretarial memorandum of January 17, 1969 is unlawful, exceeds
the Secretarial powers, violates due process and constitutes &
taking of property interests without just compensation and due
process.

FO. CIV=-73-76%. This is a similar action brought by
the City of Mesa. It claims a fee simple interest in portions of

the disputed property by reason of patents issued by the United
States prior to the £iling of the 1972 Plat of Survey.

NO. CIV-74-553. This is & similar action brought by
the Salt River Valley Water Users® Association. The Association
claims an interest in a portien of the disputed property pursuant
to & contract entered into with the United States in 1917 by
which said land, which previously had been withdrawn for

3 - 1060
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2. On October 22, 1868, there was filed with the
General Land Office of the United States of America a plat of
survey and subdivision of Township 1 North, Range § East of the
Gila and Salt River Base and Meridian in conformity wiih the £ieid
notes of the survey thereof conducted by W. F. Ingalls and William|
H. Pierce.

3, By Executive Order dated January 10, 1879, President
Rutherford B. Hayes set apart for the use of the pima-Maricopa
Indians as an additional reservation a large pazcel of land
within Maricopa County. Arizona, including what is now the greater
Phoenix area.

4, By Executive Order dated June 14, 1879, President
Rutherford B. Hayes cancelled his previous Executive Order dated
Januvary 10, 1879, and sat'apaxt for the use of the Pima-Maricopa
Indians a substantially smaller tract of land described in part
as follows:

Beginning at the point where the range line
between ranges four and five each crosses the
Salt River, thence up and along the middle of
said river to a point where the easterly 3
of Camp McDowell Miliary Reservation, if pro~
longed south, would strike said river, thence
northerly to the southeast corner of Canp
Mchowell Reservation; thence west along the
southern boundary line of said Camp McDowell
reservation to the southwest corner thereof;
thence up and along the west boundary of

said reservation until it intersects the
porth boundary of the southern tier of
sections in township three north, range six
east; thence west along the north boundary
of the southern tier of sections in township
three north, ranges five and six east to the
northwest corner of section thirty-one, town-
ship three north, range five east) thence
south along the range line between ranges
four and five east to the place of beginning.
{(Emphasis added]

%, On Decenber 27, 1887, L. D. Chillson was instructed
to survey the exterior boundaries of the Salt River Indian

Reservation and te gubdivide the reservation into 40 acre allot-
ments. On July 11, 1888, there was filed with the General Land

0
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Office a plat of survey in conformance with Chilison's £ield notes
The surveyor meandered the north bank of Salt River as it-flaws
through Township 1 Nerth, Range 5 East.

€. On July 2, 1902 the Secretary of the Interior, pure
suant to Section 3 of the Reclamation Act (Title 43 U.5.C. §5416,
832 and 434), entered & Second Form of withdrawal order purporting
to withdraw the public lands in the Salt River valley including
all of the land situated in Township 1 NHorth, Range 5 East.
Thereafter, on June 29, 1940 and June 3, 1954, the Secretary
entered orders purporting to change from Second Form Withdrawal
to First Form Withdrawal the withdrawal of certain lands situated
within Section 3 of said township, more particularly described as
Lots 2, 3, 4 andrﬁhe Southwest Quarter of the Northwest Quarter
of Section 3 in Township 1 North, Range 5 East, Gila and Salt
River Base and Meridian. The Salt River Valley Water Users'
Association claims an interest in this property pursuant to the
provisions of a contract between the Association and the United
States dated September 6, 1917. It is within this area that the
Bureau of Reclamation issued sand and gravel permits to the
Arizona Highway Department and Maricopa County. Fee title to
this property is vested in the United States.

7. On Dctober 11, 1910, R. A. Farmer was instructed to
survey (1) the boundary and exterior lines embraced within the
Silt River Indian Reservation, and {2) to subdivide the Salt River
Indian Reservation. On March 29, 1913, there were £iled with the
United States General Land Office in Washington. D. C. plats of
survey of Township 1 North, Range 5 East, Township 2 Rorth,
Range § Bast, and Township 2 North, Range € East of the Gila and’
§alt River Base and Meridian, Arizona, in conformance with R. A.
Parmer's f£ield notes. On these plats there appears a dotted line
jabeled “reservation boundary®. A dispute exists between the

parties whether this iine constitutesz 8 part of the un:véye
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8. By Executive Order dated September 28, 1811, Presi-
dent William Howard Taft amended the Presidential Executive Order
dated June 14, 1879, so as to permanently withdraw from settle-
ment, entry, sale or other disposition all those tracts of land
lying south of the Salt River in Bections 25, 26, 34 and 36,
except the Southesst Quarter of the Southeast Quarter, Section 34,
in Township 2 North, Range 5 East, of the Gila and Balt River
Base and Meridian, for the use of the Pima and Maricopa Indians.

9. On Sthembér 30, 1924, the United States Surveyor
General Charles M. Donzhoe, filed with the United States General
Land Office & supplemental plat of Section 35 of Township 2 North,
Range 5 East, Gila and Salt River Base and Meridian in compliance
with instructions contained in General Land Office letter “E”
dated July 11, 1924. A supplemental plat relating to a portion
of Section 12 of Township 1 North, Range 4 East was also f£iled
at the same time by Surveyor General DPonahoe.

10. Between 1852 and 1933 the United States issued
patents covering various parcels of which, elither directliy or by
mesne conveyances, the City of Mesa is now record owner., Such
parcels are as followst

PARCEL NO, 1: The Southeast Quarter of the

Southeast Quarter of Section 7, Township 1

North, Range 5 East of the Gila and Salt River

Base and Meridian, Maricopa County, Arizona.

PARCEL NO. 2: A strip or parcel of land 300

Teet in width off the West side of the North-

east Quarter of the Northeast Quarter of

Bection 18, Township 1 Morth, Range 5 Bast,

extending the entire langth North and South of

said Guarter Section.

PARCEL NO. 3: The East Half of the Southwast,

Quarter of the Southeast Quarter of Section 7,

and the Bast Half of the Northwest Quarter of

the Northeast Quarter of Section 18, all in

Township 1 North, Range 5 East of the Gils and

Ealt River Base and Meridian, Maricopa County,

Arizona.

PARCEL NO. 4t The West Half of the Bouthwest

Quarter of the Southeast Quarter of Bection 7,
and the West #alf of the Northwest Quarter of

-7-
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the Northeast Quarter of Section 18, all in
Township 1 North, Range 5 East of the Gila and
Salt River Base and Meridian.

PARCEL NO. S: The Northwest Quarter of
Section 18, Township 1 North, Range 5 East

of the Gila and Salt River Base and Meridian,
EXCEPT the South one~half of the North one-
half, and the North one-half of the South one-
half of Lot 2 {(which said Lot 2 is sometimes
referred to as the Southwest Quarter of said
Northwest Quarter) deeded to the United States
of America in instruments recorded March 23,
1554, in Docket 1311, at Page 210.

PARCEL NO. €: All of the Scutheast Quarter

oF the Northwest Quarter of Bection 3, Town~
ship 1 North, Range 5 East, of the Gila and
§alt River Base and Meridian, EXCEPT the East
33 feet and the South 20 feet thereof.

11. Johnson & Stewart claims certain rights, titles,
interests and licenses in the Northwest Quartex of the Northwest
Quarter of Section 9, Township 1 North, Range 5 East pursuant to
certain unpatented mining claims located originally in 1847 and
again relocated in 1953 which have been worked, mined and main-
tained to the present time in compliance with all applicable
federal and state laws.

12. Allied Concrete and Materials Company, Inc. holds
vecord title originating with patents from the United States to
the Southwest Quarter of the Northeast Quarter of Section 3, Town~
ship 1 North, Range 5 East, Gila and Balt River Base and Meridian.

13. Maricopa County, & political subdivision of the State
of Arizona, has removed sand and gravel within Section 3 pursuant
to permits issued by the Buresu of Reclamation which date from
and after 1948.

14. The Arizona Department of Transportation has claimed
certain rights to remove sand and gravel within Section 3, Town~-
ship 1 North, Range 5 East of the Gila and Salt River Base and
Meridian, pursuant to permits and licenses izzued by the United
States Department of the Interior, Bureau of Reclamation, which
date from and after 1942 and has been granted rights of way

“a-
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covering portions of Country Club Drive by the Bureau of Reclama-
tion.

15. In 1962, the Arizona Etate office of the Bureau of
Land Management, at the request and expense of Arizona Sand and
Rock Co. and the Indian Community,undertook to establish an
agreed line for the aoutﬁ boundary of the reservation. In the
course of this work, the surveyors reported the existence of two
channels within the Salt River, one lying north ok the other.

16. On October 26, 1962, the Arizona State Director of
the Bureau of Land Management requested the Director of the Bureau
of Land Management to decide whether the north or south channel
constituted the boundary of the reservation. The State Director's

report indicated that his position conflicted with that of the

Bureau of Indian Affairs Superintendent at the Salt River Pima-

Maricopa Reservation.

17. In response to the State Director’s request, the
Director of the Bureau of Land Management ruled on March 5, 1963,
that the north channel constituted the reservation boundary in
Township 1 North, Range 5 East, Gila and Salt River Base and
Meridian.

18. A memorandum dated April 14, 1964 from the Associate
Solicitor of Public Lands to the Assistant Secretary, Public land
Management, concluded that the evidence "preponderated” in favor
of the north channel as the southern boundary of the reservation.

19. The Secretary of the Interior in 1968 reguested the
Solicitor of the Department of the Interior to review the Bureasu
of Land Management's 1962 oplhion. The Solicitor is the chief
legal officer of the Department of the Interior and has the
responsibility for the legal affairs of both the Bureau of Land
Management &nd the Buresu of Indian Affsirs.

20. By memorandum dasted January 17, 1869, to the
Secretary of the Interior, the Sclicitor of the United Btates

L4
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Department of the Interior, expressed the opinion that the boun-
dary of the Salt River Indian Reservation lies within the south
rather than the north channel of the Salt River.

21. By memorandum dated January 17, 1969 the former
Secretary of the Interior, Stewart L. Udall, relying upon the
Solicitor's 1969 memorandum, coneluded that the south boundary
of the Salt River Indian Reservation lies within the south
channel of the Salt River in Township 1 North, Range 5 Rast of
the Gila and Salt River Base and Meridian and ordered the Bureau
of Land Management to note the official records accordingly.

22, By memorandum dated November 17, 1971 to the Directo
of the Bureau of Land Management, Harrison Loesch, the then
Assistant Secretary - Public Land Management, determined that the
south boundary of the Salt River Indign Reservation in Bection 3,
of Township 1 North, Range 5 East should be accepted as being in
the south channel as it existed during the 1965-66 flood.

23. On August 17, 1972, & plat of dependent resurvey
and survey was filed with the United States pepartment ©f the
Interior, Bureau of Land Mariagement in Phoenix, Arizona, by Clark
F. Gumm, Chief of the Division of Cadastra) Survey of the United
States Department of the Interior purperting to show thereon the
south boundary of the Salt River Indian Reservation as an ambula-
tory line representing the middle of the Balt River.

24, The Pederal Register in Volume 37, 8175 for Friday,
Septenber 8, 1972, at page 18224, announced that intsrested
parties were to be given the opportunity to protest the filing of
the aforementioned 1372 plat of survey.

25. Protests were f£iled by all of the original parties
to the above entitled and nuzbered consolidated action, excepting
Maricopa County and the Secretary.

26. All of the aforementioned protests have been denied
by the Department of Imterior excepting the protest of the

_Te
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Indian Community which was withdrawn upoh condition that the other
protests be denied. The parties were informed that such denial
represented final administrative action by the Department of
Interior.

27. The Land Claimants, other than Maricopa County,
claim certain rights, titles, claims and other interests to lands

lying north of the reservation boundary as set forth in the 1572

plat of survey.

28, A diversion dam (Granite Reel) was buile below
the confluence of the Salt and Verde Rivers in 1906-1908.
29, Storage dams were constructed on the Szlt and Verde

Rivers as follows:

SALT RIVER STORAG; CAPACITY
Roosevelt Dam 1905 ~ 1511 1,381,580 acre feet
Horse Mesa 1924 ~ 1827 245,138 acre feet
Mormon Flat 1523 - 1925 57,852 acre feet
Stewart Mountain 1928 « 1930 ' 69,765 acre feet

VERDE RIVER STORAGE CAPACITY
Horseshoe 1944 « 15946 13%,238 acre feet
Bartlett 1936 - 1939 178,477 acre feet

30. The Salt River is not now and never has been &
navigable river.

Iv.

The contested issue agreed upon betwsen the Land
Claimants and the Secretary is ai follows:

With regard to Causes No. CIV-74-553, CIV-74-529 and
CIV-73~579, whether the Secretary in connection with his 1969
memoranda and 1972 survey, acted in a manner which was arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance
with law. No agreement has been reached as to other contested
issuves of fact and law in said actions.

No agreement has been reached as to the eontested
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issues of fact and law between the plaintiff Indian Community and
the defendants in Cause No. CIV-72-376. No agreement has been
reached as to the contested issues of fact and law between the
plaintiff City of Mesa and the Secretary of the Interior in Cause
No. CIV-73-769.
V.

The following additional issues of fact and law are
deemed material:

A. By the Indian Community:

1. Whether the Salt River Project, the State of
Arizona, and Maricopa County, have been mere licensees with re-
spect to the lands withdrawn for reclamation purposes in Section
3, with the result that they lack standing to have the Secretary's
Survey set aside.

2. Whether the Secretary's Survey of the southern
boundary of the Salt River Indian Reservation was arbitrary,
capricious, or beyond the scope of his authority, with the result
that it should be set aside as being invalid,

3. If the Court orders that the Secretary's Survey
of the southern boundary of the Salt River Indian Reservation is
invalid, then the next issue will be whether the Court can pro-
ceed any further in the matter other perhaps than to remand the
proceeding to the Secretary of the Interior.

4. 1f the Court finds the Secretery’s Survey of the
southern boundary ©f the Balt River Indian Reservation is invalid
and thereupon retains jurisdiction to determine where the boundary
should be relocated, then the remaining issue will be « where is
the southern boundary of the falt River Indian 3¢serv¢t£on to be
relocated. .

B. By the Land Claimants jointly:

1. Whether the scuth boundary of the Sait River

Indian Reservation was established prior to the SBecretarial

=3B
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Hemorandum of Janusry 17, 1969.

a. Whether the contemporanecus historical
evidence surrounding the issuance of the Executive Order of June
14, 1879 indicate that it was the intent of the Order to establish
the south boundary in the center of the north channel.

b. Whethsr the south boundary was platted and
fixed by the Buzvoyéz Ceneral's map dated July 12, 187%.

e. Whether the south boundary was established
by the L. D. Chillson survey of 1888 and the official plat of
record filed in the General land Office.

d. Whether the south boundary was established
by the R. A, Farmer survey of 1910 and the official plat of record
filed in the General Land Office.

e. Whether the south boundary was fixed by
interpretations and holdings of the Department of the Interior or
{ts buresus or divisions as being in the north channel.

£. Whether the United States as trustee and
the Indian Community as beneficiary have &cknowledged by their
actions and transactions over a period of many years that the
reservation did not extend south of the R. A. Farmer 1910 boundary
line,

¢g. Whether the members of the plaintiff, Balt
River Pima-Maricopa Indian Community, and the trustee of their
reservation lands, for many years have taken mo action or failed
to register any objection to the establishment of nining claims,
grants of patents or 1icenses within the property 1nvolv;d in
this litigation. '

h. Whether the members of the plaintiff Indian
Community ever cultivated, inhabited or used or asserted any
dominion or control over the so-called island located in Section 9
of Township i Horth, Range 5 Bast.

2. If the south boundary of the Salt River Indian
-l
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Reservation was not established prior to the Secretarizl memoran-
dum of January 17, 1969, was the 1569 memorandum of the Becretary
and the 1972 survey pursuant thereto arbitraery, capricious, an
abuse of discretion or otherwise mot in sccordance with law?

a. Whether the Secretarial memorandum of Jan-
uary 17, 1969 created new boundaries for the reservation in
violation of the provinioni of Title 25 U.5.C. $338(4), Title 25
U.5.C. §211 and Title 43 U.S.C. $772 or clarified the original
boundaries. .

b. Whether the Becretary properly interpreted
the Executive Order of June 14, 1879.

¢. Whether due process of law was violated by
the Secretary of the Interior when he rafused to hold any hearings
or take any evidence on the guestion of the disputed boundary
and refused to recognize any protests e;ther than those qQuestioning
the appropriate location of the boundary line within the south
channel,

3. Assuming the Secretarial memorandum of January
17, 1969 was valid, whether the memorandum was followed and
properly applied through the use of & “"thalwey"” as the "middile of
the river* in the August 17, 1972 plat of survey.

4. Assuming the line shown on the 1972 plat of
survey is not binding upon the Court, whera is the “middle of the
river® in compliance with the Exscutive Order of June 14, 1879
and is that line ambulatory? '

#. The effect of the man-made changes within
the bed of the Salt River upon the location ef the south boundary.

b. Whether the south boundary should be an
ambulatory line.

. %hether the reference in the Bxecutive _
Order to the ®middle® of the river should be interpreted as refer-
ring to 2 medial line between the high banks, to the “thalweg®,

wlge
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to the “thresd of the stream®, or to some cther msasuring line.

d. At vhat level of water flow should the
"middle” of the river be measured?

&. Whether the "middie” of the river should
be determined with reference to the existence of the river bed
when dry.

2. Whether the evidence, geologic information
and photographs show & highly erratic river flow and that the
location of channels within the defined cut banks is constantly
subject to change.

g. Wnether the Balt River in Township 1 North,
Range 5 East should be regarded as contalning two “channels®.

h. If so, whether at the present time, the
north channel of the Salt River in Township 1 North, Range 5
East is the main channel of the river. '

i, Is it scientifically possible today to
determine & midline bqundary. complying with the original Execu-
tive Order by using the high banks or cutbanks of the river?

. Whether by reason of the dootrine of prior
appropriation such water which does occasionally flow in the
river bed is not svailable for uss by the adjacent owners, includ-
ing any of the parties hereto, but must ba permitted to continue
down stream for diversion by the Buckeys Irrigation District,
whose landowners have prior ippropziativc rights thersto.

k. Whether by Yeason of the foregoing eircum-
stances access to the flow of water in the river bed is of no
value to any of the parties hereto.

1. Whether the common lav rules respecting a
boundary lying bstween two parcels separated by a river are inap~
plicable to these actions.

m, Whether this Court may properly f£ix a period
of time when the £flow of witer in the Salt River became 80

@1f=
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infrequent that the common law rules ceased to &pply and the
Court may f£ix & line, susceptible to survey on the ground, which
will £ix & permanent boundary to the reservation.

B. Whether the extensive man-made activities
within the bed of the Salt River in the subject area starting from
before the creation of the Indian Reservation in 1879, continuing
through the present and anticipated in the future, have so arti-
ficially influenced and changed the flow and the courss of the
Salt River that the Court may properly and permanently fix the
south boundary as 2 midline between the natural high banks (out~
side banks) of the Salt River.

5. Whether the Indien Community's claim for damages
and ejectment is berred by statutes of limitaticn, laches,
estoppel or fmmunity.

a. Whether the plaintiff Indian Community has
standing to sue in trespass or ejectment without first establish-
ing its possessory interest in the disputed lind.

b. Whether if any portion of the reclamation
withdrawn land in Section 3 is included within the reservation,
the Salt River Valley Water Users' Association, the Departmont
of Transportation and Maricopa County are immune from liability
to the Indian Community because they have used the land pursuant
to walid contrects and permite from the United States and in the
case of the Association as agent of the United States.

c. the Secretary:

1. The Becretary maintains that all he has thus
£ar done is resolve an internal departmental dispute and has not
affected any of the non-Indians alleged interests, that no federal
qguestion is present and that he hez fulfilled the requirements of
the Adninistrative Procedure Ret.

2. The Executive Order of June 14, 1879, which
established the present Balt River Pims-Maricopa Reservation

=16~
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described the south boundary of the Salt River Pima-Maricopa
Reservation by means of calls to natural objects. The Executive
Order also preserved Indian interests iying south of the Salt
River. '

3. Calls to natursl cbjects govern ecurses and
distances run by & SUXVeyor.

4. & peander line is not & boundary but mersly
describes the sinvosities of the panks of & stream &nd the
amount of land to be conveyed.

§. The Bureau of Land Management is the agency
within the Department of the Interior charged with administering
the public lands of the United States. The Bureau of Land Manage-
ment had an admitted self-interest in its 1963 opinion that the
north channel of the Sait River constituted the bowndary of the
Salt River Pima-Maricopa Indian Reservation.

€. None of the non-Indian land elaimants acquired
any interest in lands between the north and south channels of
the Salt River lhﬁsequent to, or in reliance upon, the Director
of the Bureau of Land Management's May 3, 1963 opinion.

9. Neither the Bureau of Indian Affairs nox the
Salt River Pima-Maricopa Tribe have evar assented to the Bureau
of Land Management's view that the north channel of the Salt
River is the southern boundary of the Salt River Indian Reserva-
tion. )

8. MNotwithstanding the rights asserted by the non-
Indian land claimants, the United States has fes title to much of
the land lying between the north and south channels of the Sait
River.

9. %The south boundary of the Salt River is an

| ambulstory line which changes with the mon-avulsive changses in
| ‘the main channel of the Salt River.

! 10. The 1972 survey was conducted in accordance
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with the instructions by the Department of the Interior and
accepted surveying practice.

11. A topographic map made in 1902-03 shows the
Salt River running only in one channel--the south channel-- and
a dotted line in the center of said channel indicates the reser-
vation boundary.

12, HNone of the parties suing the Secretary have
suffered a legal wrong because of agency action or have been
adversely affected or aggrieved by agency action within the
meaning of a relevant statute.

13. The Court’s jurisdiction in the suits against
the Secretary is limited to determining, on the basis of the
administrative record before the Secretary, whether the Secretary
acted in 2 manner which was arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law and, if 8o,
to remending the case to the Secretary for further proceedings.

D. By the City of Mesa, Transamerica Title Insurance

Co. 2nd Allied Concrete & Materials Co.:

1. DbDid the filing of the 1972 Plat of Survey con-
stitute a decision by the Secretary of Interior regarding the
proper location of the reservation boundary?

2. As against the claims of adjoining patentees
from the United States and their successors in interest, did the
Secretary of Interior have legal authority to decide the location
of the boundary?

3. Did the filing of the 1972 Plat of Survey as a
part of the public records of the Phoenix office of the Bureau of
Land Management constitute a decision by the Secretary of Interior]
that all property lying to the north of the reservation baundary,
as there delineated, was the property of the United States as
trustee for the Indian Community?

4. Doez the 1972 Plat of Survey as now filed with
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the Bureau of Land Management constitute a cloud upon the titleg
of the City of Mesa and Allied Concrete & Materials Co.7?

5. Was the filing of the 1972 Plat of Survey,
including the boundary line shown thereon, within the legal powers
of the Department of Interior irrespective of the nature and exten
of the administrative procedures which preceded the £iling of the
plat?

E. By the Arizona State Bighway Commission:

1. What 15 the appropriate scope of reviesw of
the decision of the former Secretary of the Interior, Stewart L.
Udall?

2. What is the appropriate standard of review?

3. Are plaintiff Indian Community’s claims for
relief in trespass barred by the provisions of A.R.5., §12-5427

4. To what extent does prior construction of the
June 14, 187% Executive Order by the Bureau of Indian Affairs,
the General Land Office (now the BLM) and the Bureau of Reclama-
tion indicate a 1ong~standing adninistrative interpretation of
the location of the boundary within the bed of the Salt River?

5. Whether or not the plaintiff's action against
the State of Arizona in the Federal District Court is barred by
the Eleventh Amendment to the United States Constitution.

6. Whether or not there may be other indispensable
parties having fee or lesser interests in real property lying
within the bed of the Salt River within Township 1 North, Range S
East, who may be adversely sffected by any determination which
this Court may make.

7. Whether or not the United States of Americs
is an indispensable party to the Present action under Rule 19
©f the Federal Rules of Civil Procedure.

B. If the line to be established i & fixed rather
than an ambulatory line, what date (or flow} should be utilized

“iQw
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for the purpose of establishing the rights of the parties to the
lands in guestion?

9. Should the entire matter be remanded to the
Department of the Interier in order to hold hearings, take testi-
mony, allow the introduction into evidence of exhibits, take
testimony and generally augment a woefully inadequate administra-
tive record.

F. By Johnson & Stewart Materials, inc.t

Johnson & Stewart Materials, Inc. adopts the issues
of fact and law set forth above jointly by the Land Claimants
without additions thereto.

G. By Salt River Valley Water Users® Association and

Salt River Project Agricultural Improvement and Power District:
Salt River Valley Water Users' Association and the

Salt River Project Agricultural Improvement and Power District
adopts the issues of fact and law set forth above jeintly by the
Land Claimants without additions thereto.

VI.

2 list of exhibits iy attached hereto and incorporated
herein by reference. The parties stipulate to the admission in
evidence of all exhibits previously marked for jdentification.
This stipulation is made solely in the interests of trial conven-
jence and does not preclude any party from challenging any exhibit
as being wholly irrelevant and immaterial to any of the issues in
¢his litigation or as being beyond the scope of review of the
Secretary's actions nor to challengé the waight to be given to any
of the contents thereof.

viI.

The Land Claimants intend to offer all of the following
depositions:

peposition of Boyd 5. Owens, dated March 28, 1974.

Deposition of the Honorable Stewart L. Udall, dated
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October 22, 1974.
Deposition of Harrison Loesch, dated October 22, 1974.
Deposition of Edward Weinberg, dated October 21, 1974.
Deposition of Henry Taliafero, dated oétoher 22, 1974,
Deposition of Clark Gumm, dated October 21 and October
22, 1974,
The Indian Community intends to offer the following
depositions: .
Deposition of James H. Jones, Jr., dated January 15,
1975, together with all depositions marked as exhibits herein.
The Secretary intends to offer the following depositions
The Secretary believes that depositions are not rele-
vant to the lawsuits in which he is a defendant since the only
issue therein is the reasonableness of the decision made on the
basis of the administrative record. In the event the Court per~
mits the use of depositions herein, the Secretary reserves the
right to use any of the depositions ilisted herein by the other
parties. '
V;II.
The Land Claimants intend to call the following wit-
nesses at the trial:
l. Lawrence Hanline, Bureau of Indian Affairs
124 West Thomas Road
Fhoenix, Arizona
2. James H. Jones, Jr.
1536 East Mountain View Road
Phoenix, Arizona
3. Clark Gumm
Greater Washington, D.C. area, exact
address unknown.
4. Stewart Udall
6400 Goldsboro Road
Bethesda, Maryland
5. Leonard Halpenny

3938 Santa Barbara Avenue
Tucson, Arizona
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€.
7.

10.
1l.
12,
13.

14.
15-
16.

17.

is.

19.

Dr. Troy L. Pewe
538 East Fairmont Drive
Tenpe, Arizona

Paul Smith, Bureau of Indian Affairs
124 West Thomas
Phoenix, Arizona

Earl Johnaon
1401 North Alma School Road
Mesa, Arizona

Everett Stewart
1401 North Alma School Road
Mesa, Arizona

Boyd Owens, Bureau of Land Management
Valley Center, 24th Floor
Phoenix, Arizona

Orson Phelps
827 East Seventh Street
Mesa, Arizona

Waldo Williams
502 North Alma School Road
Mesa, Arizona

Lewis Phelps
1014 West University Drive
Mesa, Arizona

Forrest Jennings, location Section
Arizona Department of Transportation
206 South 17th Avenue

Phoenix, Arizona

Richard Pinkerton, Photogrammetry
Arizona Department of Transportation
206 South 17th Avenue

Phoenix, Arizona

Bryan Rockwell, Title Section
Arizona Department of Transportation
206 Scuth 17th Avenue

Phoenix, Arizona

Richard X. Esser, SBupervisor

Production Control, Right of Way Operations
Arizona Department of Transportation

206 South 17th Avenue

Fhoenix, Arizona

A. J. Pfister, Deputy General Manager
Salt River Project

1521 Project Drive

Tempe, Arizona

pon Weesner, Chief Engineer

Salt River Valley Water Users® Association
1521 Project Drive

Tempe, Arizona

@RI
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20.

21.

22,

23.

24.

25.

26.

27,

28,

28,

0.

.

32.

Francis Smith, Secretary
Salt River Project

1521 Project Drive
Tempe, Arizona

Victor I. Corbell, former President of
Salt River Project

303 East Del Rio Drive

Tenpe, Arizona .

Ted Wilson, Supervisor

Hydrologic Records and Analysis

Salt River Valley Water Users' Association
1521 Project DPrive

Tempe, Arizona

Jim Gardner, Supervisor

Cartographic Section of Drafting Department
Salt River Valley Water Users' Association
1521 Project Drive

Tempe, Arigzona

John S. Schaper
215 East Lexington
Phoenix, Arizona 85012

Joe T. Fallini
Boise, Idaho area
exact address unknown

George Hedden, former Assistant Area Director of
Bureau of Indian Affairs

1902 East Dartmouth

Mesa, Arizona

Garnet Hayes
10000 East Mchowell
Scottsdale, Arizona

Charles X. Luster
Director of Publiec Works
City of Mesa

55 North Center

Mesa, Arizona

Francis H. Lathrop
Deputy County Engineer
Maricopa County

3325 West Durango
Phoenix, Arizona

Joseph C. Alexander

Maricopa County Right of Way Agent
111 Ssouvth Third Avenue

Phoenix, Arizona

Title Officer

Lawyers Title of Arizona
2200 North Central Avenue '’
Phoenix, Arizons

Title Officer

Transamerica Title Insurance Company

114 ' West Adams

Phoenix, Arizona 1 08 0
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33. Title Officer
Dynacompa, Inc.
930 East Highland
Phoenix, Arizona

34. State witness re grade and location of Horth
Country Club Drive

The Plaintiff Indian Community intends to call the
following witnesses at the trial:
i. W. 8. Gookin
4203 North Brown Avenue
Scottsdale, Arizons
2. G. Donald Voorhees
Bureau of Land Managenent
Washington, D. C.
The Secretary believes that the jurisdiction of the
Court is limited to reviewing the administrative reéord upon which
the 1569 decision and 1972 survey were made since the relief
sought is & review of those administrative actions. However, if
the Court is of the view that the introduction of other evidence
is proper, the Secrotary adopts the list of witnesses submitted
by the tribe and in addition may call the following:
1. Boyd 5. Owens, Bureauy of Land Management
valley Center, 24th Floor
Phoenix, Arizona
2. James H. Jones, Jr.
1536 East Mountain View Road
Phoenix, Arizona
3. Harrison Loesch
Counsel 0 the Committee on Interior
and Insular Affairs
House of Representatives
washington, D. C.
4. Pdward Weinberg
1700 Pennsylvania Avenue, N.W.
w&‘h’-ngton I D. C.
5. Henry B. Taliaferro, Jr.
815 Connecticut Avenue, N.W.
Washington, D. C.
6. Stewart L. Udall
6400 Goldsboro Road
pethesda, Maryland

7. Clark Gumm
Address to be supplied
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8. G. Don Vorhees
Bureau of Land Management
pepartment of the Interior
Washington, D. C.
IX.

The foregoing pretrial order has been approved by the
parties to this action as evidenced by the signatuxe of their
counsel hereon, and the order is hereby entered and will govern
the trial of this case. This order shall not be amandied except
by order of the Court pursuant to agreement of the parties or to

prevent manifest injustice,

4,
DATED this - day of ¢ 1976

Hufzay,
Court Judge

APPROVED AS TO FORM AND CONTENT:
MARKS & MARKS

By
Philaip SRER
Attorneys for Plaintiff

SMITH, RIGGS, BUCKLEY, RIGGS & FULLER

BY .‘4 4

Donald O. Fu

Attorneys for Johnson & Stewart
Materials, Inc., Johnson & Campo

PERRY & HEAD
By :.’:.,)__. 2 oy

ale A, Hea ‘
Attorneys for Allied Concrete & Materials

BRUCE B. BABBITYT
The Attorney General

Donald O, Loed S—
Assistant Attorney Ceneral
Attorneys for Arizona State Highway Commission | 052
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MOISE E. BERGER
The County Attorney

BY

pavid Krom

Deputy County Attorney
Attorneys for Maricopa County

POWERS, BOUTELL, FANNIN & KURN

ws Powe
Atfbrneys for City of Mesa end
ransamerica Title Insurance Co.

WILLIAM SMITHERMAN
United States Attorney

Assistant U. ttorney
Attorrieys for Secretary of the Interior

JENNINGS, STROUSS & SALMON

By é.

Robert E. Hurley
Attorneys for Salt River Valley Water
Users' Association and Salt River
Project Agricultural Improvement and
Power District
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.

IN THE UNITED STATES DISTRICT COURT
POR THE DISTRICT OPF ARIZONA

SALT RIVER PIMA-MARICOPA INDIAN :-
COMMUNITY, \

. Plaintifl,
‘v, ] ND- c'V_‘I 2’375‘?“0

ARIZONA SAWD & ROCE CO., &n
Arizona corporation, et al.,

28

o8

&

Defendents.

- o

-

JOHNSON & STEWART MATERIALS,
IKC., et al.,

Plaintiffs,

8. ﬂo. CV-73-'57 9-?1‘:1.

ROGERS €. B. MORTON, Secretary
of the Department of the
Interior, et al.,

Befendantsv.

CITY OF MESA, an Arizons
& municipal corpdration,

Plaintiff,

-”

vE.
ROGERS C. B. MORTON, Secrestary. z
of the Department of the

Interior, et al., T

Defendants.

RD » 07-73"7 69-Phx -

SALT RIVER VALLEY WATER USERS'
ASSOCIATION, an Arizona corpora- g
tion, et »l.,

) :
Plaintiffs,
3
vE. . Bo. Cyv=TH-553-Phx.
ROGERS €. B. MORTON, Becretery
of the Department of the S e
Interior, et al.,
Pefendants. l

AUS 18 975
EXHIBIT C
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STATE OF ARIZOKA, ex rel.,
W. A. ORDWAY, Director of the
Arizona Department of
Transportetion,

Plaintisr,

YE. ’ ND - C?-Tﬂ"sag—yhx -

ROGERS C. B. MORTON, Secretary

of the Department of the 3
Interior, et al.,

Defendants.

FINDINGS OF FACT
goncLosTONS OF 1AW
These consclidated actions involve the south boundary

of the Salt River Indian Reservation in Township ) North, Range 5
East, Gila and Salt River Base and Meridian, north of Mesa, Arizona.
As & result of & decision by the then Secretirs of Interiocr on
Janusry 17, 1969, & plat of survey was prepared and filed on August
17,1972, sbbwing that boundary at & location which would result in
the inclusion within the reservation of certain property tg uhieh-
other partiez claim an interest. The individual sctions are these:

No. CIV-72-376. This &5 an action filed by the Indian

Commurity against Arizona Sand and Rock Co., et al., for trespass,
ejectment and damages for the removal of sand and gravel. The issue
of the amount of damages, if any, bas been severed and only the

issue of liabllity is now before the Court. Of the defendants origi-
nelly named in this sction, only the following still remain: Johneon
& Stewart ¥Materials, Inc., Allied Concrete & Materiale Co., Salt
River Valley Water Users' Association, Arixons State Highway Commls-
sion (now the Arizona Department of Transportation), the County of
Maricope, Koy Johnson ant Earl €. Johnson ant their respective wives
and the Executor of the Estate of leroy Johnson, Deceased. Trans-
smerica Title Inluf;nce Company subsegquentiy became & party defendant
%o this aeotion on ags motion to intervene upon the grounds thet it
has issued & policy of title insurance ﬁpon property owned by A1l 2
Congrete & materisls Co.

-
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In ¢his sction the Indian Community seeks an order of
ejectment against all defendants from the reservation &8 determined
by the Secretarial memorandum of January 17, 1965, and damages for
trespass against all defendants except Allied cbncretelﬂaterials
Company, Inc.,

In the sourse of ﬁroceedinss in this ease the court
ruled that it would not consider a collateral attack by the defen-
dants upon the decision of the Beéretnr: of the Interior and this
ruling resulted in the filing of the subsequent sctions in which the
following claims mre asserted: .

Nﬁ. CIV-zznﬁig. This S an action instituted by
Johnson & Stewart Materiels, Inc., Roy Johmeon end Earl C. Johnson
and their respective wives, and the executor of the Estate of Leroy
Jonnsoen (hereinafter collectively referred to as “"Johnson & Stewart™)
against the Secretary of Interior seeking to invelidate the declsion
of the Secretary and the 1972 Plat of Survey. The plaintiffs clain
en interest in a portion of the disputea property by reason of un-
patented aining claims and assert that the Secretarial memorandum
of January 17, 1969 is unlawrul; exceeds the Secretarisl powers,
vicletes due process and constitutes a taking of property interests
without Just comiensatiun and due process.

No, CIV=73-765. ¥his 13 a similar action brought by
the City of Neaa.‘ It claims a fee simple interest in portions of
the disputed property by reacon of patents desued by the United
States prior to the filing of the 1972 Fiat of Survey.

No. CIV-74.553. ¥his is » similar action brought by
the Szlt River Valley Water Users' Asscciation. The Assotiation
claims an interest in s portion of the disputed property pursuent
to a contract entered into with the United States in 1917 by which
#aid land, which previously hed been withdrawn for reclamation
purposes, was conveyed to the Association, as Agent of the United
States, for use in comnestion with the operation of the Salt River

. Project, & Federal reclamation project.

-
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No, CIV-74-529. This is an action brought by the State of
Arigone on behalf of the Director of the Aritone Department of Trans-
portation. The Etate of Arizona claims an interest in & portion of
the dis'puteﬂ property by reason of certain licenses and pemi!;s for
the removal of send and gravel and rights of wey which were granted
to the Department by the Bureau of Reclamation, Department of
Interior. .

. The sbove tonsclidated cases came On for trial before the
court, sitting without a jury, on Mareb 17, 18, 22, 23 and 31, 1976,
the plaintiffs were represented by their respective counsel, and the
defendants were represented by their vespective counsel; thereupon
oral and documentary evidence was introduced by and on .behalf of
each of the parties, and at the close of all of ‘the evidence, the
parties rested and thereafter, within the time granted by the court,
each of the parties filed thelr priefs and proposed Findings of PFact
and Contlusions of Lew, and the ceuse Was then submitted to the court
for its consideration and decision, and the sourt having considered ,
all of the evidence and testimony submitted at the trial ol the
cause, and the briefs of eounsei‘, and being fully advised in the
prenises, now mekes and orders filed its Findings of Fact and Con-
ciusione of Law as follows:

FINDINGS OF PACY
. I
The Salt River i’m-!‘farieapa Indian Reservation was
ereated by the Executive Order of Presifent Rutherford B. Hayes,
dated June 1%, 1879. In issuing this order President Hayes acted
pursuant to the suthority of the Act of Pebruary 28, 1859).
I
¥he Ressrvation set aside by this Executive Order lies
dwmedintely east of what is now the City of Scottsdale and morth of
the City of Mese, Its southern doundary 4is described in the Execu-
stwe mmdew s bedng ®F ¢ up and along the middle of the [Salt] wmiver
e #%_ At igsue in this proceeding is the location of the yiver
boundary in Township 1 Moerth, Range 2 East, Gils snd Salt River Base

.
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2né Meridian.
Ir1 )

The area comprieing the Salt River Reservation hed been
surveyed in 1868 by W. F. Ingalls under contract with the General
Land Office, Ingalls® field notes and the plats of his survey show
the Salt River flowing 4n two distinct channels, generally asbout
one-hlg.lf mile apart, from a point in Section 25, T2N, R3E, and thence
southwesterly about six miles to Section 7, TiN, REE, where they
reunite. . )

Iv.

The fact of these two chamnels was the spurce of uncer-
tainty over & period of inany years as to the location of the reser-
vation boundary in TIN, RS5E. This uncertainty was expressed by the
Acting Commissioner of the General Land Office in a letter dated
March 7, 1892, to the Commissioner of Indian Affairs, stating thaet
entries \t-ere being made along the river and that his office A4id not
know whether or not the island between ¢he channels was within the
reservation. .

. v

The location of the middle of the Selt River in Townehip
1 North, Range 5 East, has been compiicnted‘by extensive works of
man. PBeginning s:n about 1870 a series of irrigation canals, together
with their headings and dams, diverted river waters from their natural
channels. Since 1911, with the construction of Roosevelt Dam and
@Granite Reef Dam, only occasional flood waters have flowed through
this w!'omhip.

vI

#he Ealt River Indians formally requested the Interlor
Depariment to resolve the uncertainty of the boundary in this Town-~
ship by & Community Council resolution dated March 23, 1840. In his
cover letter formrding this resolution to his supericrs, the Super-
{ntendent of the Pima-Maricops Agency observed that non~Indians
were removing sand and gravel from the viver bed and were dumping
refuse on i%.
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In 1962, the Salt River Community snd & principal sand
and gravel claimant, Arizona Sand & Rock, pought to settle the
boundery controversy by agreeing to an arbltrary midiine through
the disputed area which they proposed to have surveyed and then fixed
by Act of Congress. The Phoenix office of the Bureau of Land Mansge.
ment undertook to fix this nmegotiated midiine along the ground but
it was instructed by its Uash&ngton'Office that its function was
éniy to £ix true boundaries and not to participate 4n the settliement
of disputes by fixing compromise lines.

VIl

The Phoenix office of the Bureau of Land Mansgement sought
to £ix the boundary in the main channel of the River in this Town-
ship but, finding an uncertainty is to which of the chennels was the
prancipai one, referred the guestion to the Bureau Direétor in
washington. The letter of referral, sent by the Acting State Direc-
tor of the BLM and dated October 26, 1962, included extensive his~-
torical material bearing on the channels of the River in this ;rea
and recommended a finding that the rorth channel was the main chennel.

1x

The inquiry of the Phoenix Distriet was answered in the
memorandum of th; Director of the Bureau of Land Mansgement dated
Mareh 5, 1963. This memorandum reviewsd the historical material and
eoncluded that "Dhe preponderance and weight of the evidence favors
the pecognition of the morth channel of the Salt River as being the
soutﬁ boundary of the reservation.® It also spoke candidly of the
conflict between Indian and publie Jand interests:

1513 Bureau has a prime and direct 1nter;st in

the determination of ¢this boundary through &

eontinuing public land interest in lands out-

B e e o or this boundazy nire €0

the denefit of the Intians while the land and

reaogrces south of this line are subject to laws °
and Fegulations pertalning to pudblic lands.

-
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This memorandum was approved by the Assistant Secretary, Publie Land
Menagement, on May 6, 1964,
. - b ‘ to .

The Secretary of the Interior determined that, in this and
in several other matters, the Buresu of lLand Management was making
decisions affecting Indian lands without due regard for their interests.
Accordingly be directed the Solicitor to review the matter.

' x

The Solicitor personally became familiar with all material
in the file of this procesding, snd, by memorandum dl;,ted January 17,
1969, held that the record indicated that the boundary of the reser-
vation in Township 1 North, Range 5 'Eas_t, was in the south channel
of the Salt River. It ip clear on the face of this memorandum, to-
gether with the 24 exhibits attached to it, that the Soliciter's
review of the matter was done thoroughly and intelligently.

X311

By memorandum dated January 17, 1968, the Becretary of the:
Interior sdv‘ised ¢the Director of the Buresu of Land Menagement that
he had determined, on the basls 51’ the Solicitor's opinion, that the
southern boundary was in the south channel.

‘ XIII

Following the change of administration in the Executive
branch of the Government on Janusry 20, 1969, the matter was assigned
for reconsideration by the hew Assistant Secretary for Public Land
Managément. After a study of the extensive administratiw record
which included aerial photographs, @iscussions with representatives
of the Indiens and private interests, and after flying over the ares
to make a persomal inspection, this Assistant Secretery directed a
memorandum te the Director of the Bureau of Land Management 4n which
he, in effect, confirmed the Secreterial order of Jenuary 17, 1069,
and in which he determined that the south boundary should be sccepted
g8 being in tne south ¢nannel as it existed during the 1065-66 flood.
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X1y
Pursuant to the determination that the boundary lies in
the south ehannel, a survey was undertaken under the supervision of
Clark Gumm, Chief of the Cadaetral Survey. The plat of this survey,
consisting of four pages, was accepted on August 17, 1972,
XV
Pursuant to the order of the Chief of the Cadastral Survey,
the thalweg of the south channel, ale. the line comnecting its lowest
points, rather than the midline between the opposite banks, was
located by the surveyors a8 the boundary. The reason for fixing
the thalweg was that that was midline of the last water that fiowed
through the channel and because of the 4ifficulty of locating accur-
ately the banks of the channel.
‘ XV1
. The Arizona State Director of the Bureau of Land Menage-
pent caused notice to be given in the Federal Register on September
8, 1§72, that tﬁe plat of survey would be filed on October 16, 1572,
unless it was protested before thet date, and that all protests would
be acted upon before the plat was filed.
XVII
Protes?a were timely filed by all parties to this action
except the Secretary. Normelly, such protests would be considered
by the Director of the Bureau of land Maragement but, because of the
Bureau's particﬁlar interest in these proceedings, the protests were
. referred to the Secretary's office.
wvin
The protests of all the parties to this action, except
only that of the Indisn Community, were directed cnly to the Secre-
tarisl Order of January 17, 1969, and 814 not deal with the manner
in which the survey was earried out. Particularly, they daid not
guestion the use of the theliwveg to fix the middle of the souﬁh
echannel nor the description of the surveyed boundsry &s beinz'nmhu-
istory. By memorandum ﬂqxea August 2, 1973, the Acting Deputy

=B
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Assistant Secretary sdvised the Director of the Bureau of Land Manage»
ment that the protests of &1l the parties except that of the Indian
Community were Gismissed &nd that the Indian Community had submitted
a withdrawal of its protest conditioned on the disnmissai of the others.
Accordingly the Director of the Buresu of Land Management was directed
to file the plat of survey in the Arizona State Office.

I ¢ 24

#he claims of the parties with respect to lands within the
southern boundary of the reservntioﬁ in Toﬁnship 1 North, Range 5
East, a5 that bounﬂa;y iu defined in ;he plaet of survey dated August

+ 17, 1972, are as follows:

(2) The Salt River Valley Water User's Associstion claims
2 possessory interest in the north balf of the northwest quarter,
the northwest guarter of the northeast quarter, and the southwest
quarter of the northwest quarter. These were purportedly withdrawn

,under the first form withdrawal ordérs 1usﬁed pﬁ;suant to Section 3
of the Act of June 17, 1902, &3 U.S.C. 416, which authorizes with-
drawals of public land for reclamation project purposes. The Asso-
cietion's claim to withdrawn lands is based on its contract with the’
United States dated September £, 1917, by which the United States
transferred to 1t the tare, operation and maintenance of the project.
There is no 1nstgument or other record of transfer to the withdrawn
lands 4in Section 3 to the Association.

(v) The State Highway Commission and Maricopa County have
not in this pro;eea;ng claimed any interests in lands north of the
surveyed boundary. However the Indian Community has claswed against
then for sand and gravel removed from the withdrawn lands in Section
3. These removals of sand and gravel wers made under ecolor of suthor-
ity of permits issued by the Secretary of the Interior pursuant to
the Act of August &, 1939, 43 U.8.C. 387.

(¢) Alised Concrete and Materizls Company, Inc. holds &
deed to the southwest qunrtef ef the northwest guarter of Bection 3.

(@) Johnson & Stewart Materisls, Roy Johnson, Zsrl C. John-
gonw and the late Leroy 3qpnson heve repoved send and gravel under un-
patentef mining elsims from the portheest guarter of the norithwest

quarter of Section 9.
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(e) The City of Mesa holds record title to the south half
sSutheast quarter, §7; the north half, northwest quarter, §18; the
northwest quarter and the west 33' of the northeast quarter, nerth-
east quarter of $1B; and the southeast guarter, mortheast quarter
of $3.

- X |

In determining that the boundary lies in the south ehannel
of the river in Township } Rorth, Rﬁnge 5 East, the Secretary gave
due consideratién to the pertinent historical materisls. Particulerly:

(a) The Secretary gave due consideration to the histori-
ca) record preceding the issuance of the Executive Order of June 14,
1879, and properly determined that it does mot indicate whether the
north or the aoutfa channel was 1ntend.ed as the boundary. A map dated
Merch &, 1879, shows that Captain A, R. Chaffee recommended a reser-
vation with a south boundary in the south channel; an earlier map
identified 25 being “traced in the Adfutant General's office s Janusry
1875" shows & proposed reservation with a south boundary running
north of the river; Major Gmneral McDowell, Commander of the Mili-°
tary Division ¢f the Pacific, recommended a reservation with a south
boundary being *slong the middle of the Salt River®; Inspector J. H.
Hemmond, reperting on March B, 1879, that the Pimas snd Maricopas
hed settled on both sides of the river, recommended a reservation with
the north bank of the Salt River as the south boundary. The Execu~
tive Order followed the recoumendation of the acﬁng Commissioner of
Indian Affairs dated June 12, 1979, by stating the boundary to be
*up and along the middle of the said river® without speeifrins one
eﬁmel or the other.

(¥ The Secretary gave due consideration to the Ingalls'
survey of 1868 and properly concluded that 1£ provided evideneé,
ghough 1imited and inconclusive, that the south channel was larger
than the morth. The Secretary noted that where section lines crossed.
channels the length of the section lines from bank to benk were an
average of 4.83 ehains scross the south chennel and 3.71 chains across
the north charnel. It was esteblished at the trial that the perpen~

dicular distences across the ehennels could be ealcuiated &t peints

=10~
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where the section lines crossed the channels on the basis of date
provided in Ingells® notes and the average width of the south cl;annez
so computed, was 301.19 feet and that of the north channel was
1B3.55 feet, ' -

’ (c) %he Secretary gave due consideration to the sketch
plat of the reservation prepared in the Surveyor General's office in
Pucson and dated July 212, 1819,. and reasonably found it impersussive.
It is not a survey p'lat and there zé no evidence that the person who
drew it ever saw the Salt River.

(4) The Secretary gave due considerztion to the surveys
of Chillson in 1885 and Parmer in 1910 and reascnabdly concluded that
they a4id not fix the boundary and that they provide no indication of
which was the main channel. Both of these surveyors, having been
retained to survey the reservation for agricultural allotment pur-
poses, me'andered only the north bank of the north channel which was
the southern boundary of the reservaetion lands suitable for farming.
Neither the plats of their survey nor their field notes indicate the
reletive gizes of the channels. There is & dotted line on the Farmer
plat labelled "Reservation Boundary™ which would lie approximstely
in the north channel Af such channel had been defined on the plat.
But this is not & survey line, no reference to it is made in the
Farmer field not;s , and 4t was most likely placed on the plat by
l‘omeune other than Farmer merely to indicate that the boundary was
south of the meander line.

(e} The Secretary gave due consideration to the letter of
the Commissioner of Indian Affairs to the Commissioner of the General
land Office, dated August 1852, which refers to & plat which has not
been fdentified, which the Indian Commissioner said “indicates that
the principal portion or branch of the river runs south of the ':lshnd,
and that what 1s termed the north channel is & much narrower strean.™

{f)} The Becretary give due regard to the topographical
survey map of 1902-03 prepared by the United States Geological Survey
which shows that; the south .ehsnneil was the main channel at thet time.

«lle
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Jt 4n fact shows the historic south channel to be the only water=-
bearing channel. This map was revised in 1913 ané at that time the
south ehannel is still represented as it was in 390203,
) - nI

3t 48 not elear what aerial photography waé considered &s
part of the administrative reeérd. The serisl photography in evidence
4n this case confirms that the south channel $s the main channel.
Beginning with the earliest aerials of 1934, the principal channel
eoming into Township 1 North, Range 5 East, from Toynship 2 North,
Range 5 East, is the historic south channel. At & point dmmediately
porth of the northeast quarter of section 3 4n TiN, RSE, & nev branch
of the south channel veers to the west to the northwest corner of
section 3 from whence it turns south and rejoins the historic scuth
channel in the southwest guarter of Section 3. A second new branch
ef the south channel also makes & counterclockwise arc from the south-
west of Section 3 scross the south halves of Sections & and 5 and
then rejoins the historic south channel in Section B. It 4= undis-.
puted that theme two new branchas are avuisive changes in the flow
of wgter through the old south ehannel. Except for these avuletions,
the mainstream of the Salt River in this Township is the south chamnel
sk it was deseribed in the Ingells® plat of 1B58 ang the United States
Geologlic Survey plat of 1902-03. :

XX

§he econtention of the mon-Indien land claimants that the
8a1t River sn this Township bas historically been & braided stream
ﬂithout discrete channels is not supported by evidence. The river
"pan 4n two well-defined channels in 1868 and in cne well-delined
channel in 1902-03. 8ince the interception of the river waters by
upstream dams the works of man and wind erosion have done substan-
¢1a) damage byt thess changes 6o mot effect the locstion of the

boundary.
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XXII1 .
The court finds all of the facts agreed to by the parties
in the Pre-Trial Oeder.

-

From the foregoing Pindings of ¥Fact the court drnws.the
following '
| - CORCLUSIONS OF LAW

-
Tnis court has jurisdiction of the consolidated cases under
Title 28 U.S.C. 1331, 1361, 1362, 220.1, 2202 and Title 5 U.S.C. 701-
706. T L '
I

The Congress has vésted in the Secretary of the Interlor
the authority and the duty to survey the boundaries ‘of Indian Reser-
vations. Act of April 8, 1964, 13 Stat. 41, 25 U.S.C. 176,

' 111

& survey undertaken by the Secretary of the Interlor
within the scope of his statutory authority is sccorded extra~-ordinary
deference by the judieiary. . .

Iv. - .

Interior Department proceedings for the determination of
instruction to m;rveyora , and the conduct of the survey on the ground,
are executive functions with n.apect to which the Secretary 3s not
x;equired to give' 2 hearing to affected persons or to make findings
on the basis of a record. |

. v

A person who makes entry upon land which s near yeserved
Jand, the boundary of which has not bee_n fixed by & survey, snters
subject to the risk that his entry may later be deternined to t;e
within the reservation.

V1

Yhe Secretary of the Interior hes the legal suthority and ‘
responsibility té peview and to reverse any sction teken with respect
to & survey by the Director of the Buresu of Land Management.

-l qm
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Vix
The fact finding procedures employed by the Department of
the Interior to determine the boﬁncnry of the Salt River were adequate
and the relevant facts were élaeed before, and considered by, the
Secretary of the Interior.
) VI
_ The court ean review the Secretary's survey ¢f the south
boundary of the Salt River IndSan Reservation only to determine if i3
was srbitrary, ctprieious..an sbusé of discretion, or otherwise not
in accordance with law. In reviewing the Secretary's decision, the )
court 45 limited to reviewing the administrative record.
IXx
Boundaries of Indian reservations cannot be dilminished except
by Act of Congress. Act of March 3, 1927, 25 V.S.C. 398(d). Princi-
ples of estoppel and adverse possession cannot be invoked to deprive
an Indian tride of 1ts land.
' x
The Secretary of the Interior cannet be estopped from en- .
foreing thehpublic policy in favor of the protection of Indian rights.

X1
The land claimants all have standing to sue.
v pobi

fands reserved for Indians are not purf of the pubdblic domaln
tqd any patents, licenses, permits, or claims issued under, or made
pursuant to, the publie land laws are vold ab initio.
] X111
¥he laws protecting Indians must be liberally construed
-ror their benefit and protection.
v
Practical construction given to laws fairly susceptible of
different constructions, by thoee echarged with the duty of executing
them, is entitled to grest wespect.

+
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The July 12, 1879 map entitled "Plat showing lands reserved
for Pima and Maricops Indians by Executive Order of June 1, 879"

f& not an official plat since it does not reflect the findings of a
duly suthorized and approved survey of the land represented.
xVI

Keither the Chillsen .smey por the Fermer resurvey attempted
to icecate the south boundary of the reservation, dut merely meandered
the north bank of the north channel of the Salt River. A meander
line 48 not a boundary but merely determines the sinuosities of a
river.

VI ‘

The south boundary of the Salt River Indian Reservation
was not surveyed before 1572, The 1972 survey wab RnD original survey
of the boundary and not a resurvey .condt_mted pursuant to 43 U.S.C.
772, ‘

XVIII

Vhen & stresm has two or more channels the middle of the :
stream 1s synonymous with the thread of the stream or the middle of
the mein channel.

: Ix

The br.anching out of & boundary stream into a new channel,
eircumventing & body of land rather than eroding through it, is an
avulsion whieh does not result in a change in the boundary. The
dboundary rather remeins fixed in the forn{er channel. In sonsequence
of this primciple the tounterclockwise aveing of the mainstream around
the north and west of Section 3, and through the sout_h halves of
Sections & and 5, as shown in the aerial photographs, did not remove
the boundary from the south channel from which the avulsive eﬁmgea
took place.

XX

The Secretary of Interior's determination that the south
boundary of the Sait River Indian Reservition lies aleng the despest
points of the south ehan;lel was reasoneblie.

L]
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xx1
The plnt of survey acecepted in 1972 eerrectly fizes the
scuth boundary of tbe Salt River Indian Reservation as established
by the Executive Order of June i3, 1879,
XXII
8ince the Secretary ér the Interior acted within the scope
of his atatutory authority and since the statute pursuant to which
he acted is eonstitntaonal, the suits ageinet the Secretary are in
fact suits against the United States and must be dismissed on the
grounds of sovereign immunity.
XXIII
The United Statea is not an indispensable party to the
action brought by the Salt River Indian Community.
Done and dated this 1§th day of August, 1976,

.
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GARY K. NELSON

The Attorney General '
DONALD O, LOEB b
Assistant Attorney Gneral %
206 South 17th Avenue

Phoenix, Arizona 85007

Telephone No.: 261-7291 96-(}02-00/7/

Attorneys for Defendant Arizona State

Highway Commission SALT RIVER
' o0 5~

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

"SALT RIVER PIMA-MARICOPA INDIAN)

COMMUNITY,
Plaintiff,
-y- No. CIV 72-376 PHX

ARIZONA SAND AND ROCK COMPANY,
an Arizona corporation, et al.,

MOTION FOR SUMMARY
JUDGMENT

(Oral argument requested)
Defendants,

Yt Vet Nt S gt S oupt VSt e

COMES NOW the Defendant Arizona State Highway Commission
by and through its attorneys undersigned, pursuant to Rule 56 of the Federal
Rules of Civil Procedure and respectfully moves this Court for a; order grant-
ing & summary judgment against the Plaintiff and in favor of this Defendant on
the grounds that there are no genuine issues as to any material facts and the

Defendant Arizona Staie Highway Commission is therefore entitled to judgment

as & matter of law. Defendant's Motion is based upon the ground that even if

. the Plaintiff is correct in its factual contention that the true boundary of the
25 -

" Plaintiff's Executive Order indlan Reservation lies along the line determined

ment of the Interior-as the south boundary of the Plaintiff's Executive Order

"y
4 . 438
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Indian Reservation, Plaintiff's remedy, if any, is properly against the United
States of America before the indian Claims Commission or in the alternative,
in an action in inverse eminent domain in the United States Court of Claims
for the taking of tribal lands without just compensation, and not against this
Defendant,

DATED this 3rd day of December , 1973,

GARY K. NELSON
The Attorney General

oy Y A
NALD O, LOEB

Assistant Antorney General
Attorneys for Defendant Arizona State
Highway Commission

MEMORANDUM OF POINTS AND AUTHORITIES

‘The Plaintiff Indian Community was granted its reservation
pursuant to an Executive Order dated June 14, 1B79, signed by President
Rutherford B. Hayes. In that Executive Order the south boundary of the
Plaintiff's reservation was defined as running "up and along the middie of the
Salr River".

Plzintiff now contends that the south boundary of its reserva-
tion lies along & line within the so-called south channel of the river established
by the survey dated August 17, 1972. (See dotted line on multi~colored map
attached hereto marked as Exhibit A and incorporated‘ by reference herein.
S$aid map also shows the relative locations of the various properties held by

. the Defendants in the present action.) The facts in this case, however, reveal
’ that portions of land w ithin the bed of the Salt River lying north of this line

' were treated as being lands within the public domain for a substantial perod
of time followIng the date of the Presidential Executive Order. |
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Pursuant to Act of Congress dated May 20, 1862, Congress
approved the Federal Homestead Act which was entitled an Act "to secure
homestead to actual sertlers on the public domain”. Now 43 U.S.C, § 161, et
seq. The Homestead Act made available for settlement only "unappropriated

public lands”. Rice v. United States, 348 F.Supp. 254, 257 (1972).

The affidavit of Brian Rockwell, attached hereto as Exhlbit B,
an experienced title examiner with the Arizona Highway Department, Title
Section, reveals that the following patents were issued by the General Land
| Office covering lands then assumed by the appropriate United States Goverﬁmen:
* officials to be within the public domain: Homestead Certificate No, 160issued
July 3, 1890; Homestead Certificate No. 935 issued June 25, 1892; Homestead
: Certificate No. 1146 issued April 23, 189%; Deserrt Land Certificate No. 558
: dated August 24, 1896 (issued under the Act of Congress of April 24, 1820
"An Act making further provisions for the sale of public lands"); Homestead
Certificate No. 981 issued February 14, 1900; Homestead Certificate No. 1108
issued October 23, 1901 and Patent No. 873498 issued July 21, 1922. None of
those conveyances has ever been canceled or declared invalid despite the fact
_ that each of the above grants encroaches upon lands now claimed to be a part
- of Plaintiff's Executive Order Indian Reservation. Thete geparate grants are
_ numbered and depicted in purple on the map attached hereto, marked as Exhibit
C and incorporated by reference herein.
There is no claim made here that the parties or their prede-
| cessors in interest obtained these conveyances thru any fraud or other uncon~
gcionable conduct. Nor do any of the patents, homestead certificates, recla-
i mation withdrawals or use permits contain any reservations, conditions or
%g exceptions placing any of the Defendants on notice that these lands may form
!i a part of an Indian reservation.

-3-
540



10

1z

13

34

b

16

17

18

19

20

£1

22

23

26

28

27

In tracing the iegal descriptions contained on the face of those
homestead certificates and land patents it may be demonstrated that each of
those conveyances relates to real property at least a portion of which lies north
of the survey line of August 17, 1972, now claimed to represent the south
boundary of the Plaintiff's Indian Reservation.

If these homestead applicants were attempting to g#in title 1o
land which any Indians actually occupied at the time those applications were
made, those patent applications would have been denied since the lands would

not have been subject to entry. Interior Dept., Clircular 3, Interior Dec. 371

(1884); Schumacher v, Srate of Washington, 33 Interior Dec. 454 (1905);
1

Ma-gee-see v. Johnson, 30 Interior Dec. 125 (1900). It is therefore respect-

fully submitted that the mere issuance of these conveyances constitutes a
recognition on the part of governmental officials within the various departments
and bureaus who issued those homestead certificates and land patents, ew.,
that those lands were not & part of the Plaintiff' s Indian Reservation at the time
those conveyances were issued but that said lands constituted a part of the
public domain. It is of course hornbook law thar Indian lands are not included
in the term "public lands” which are subject to sale or disposal under general

laws. Bennett County, South Dakota v. United States, 394 F.2d 8, 11 (Bth

Cir., 1968).
In addition to the issuance of these land patents and home-
stead certificates, the General Land Office and various other agencies and

departments of the United States government, treated other lands within the

" bed of the Salt River as it passes by the Plaintiff's Executive Order Indian
2 Reservation as being unreserved lands within the public domain and not as
! indian territory. As was discussed previously in this Defendant' s Motion to
Dismiss and Motion for joinder of Necessary or Indispensable Parties, the

' Arizona Highway Department entered upon & portion of the lands in question

—4- - k&1
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within the bed of the Salt River pursuant o express authority granted by the
Secretary of the Interior under the provisions of 43 U,5.C. § 387, The three
permits for removal of gravel, dated September 8, 1948, October 1, 1952 and
January 14, 1972, respectively, copies of which are attached to that Motion,
covered lands which had been previously withdrawn from the public domain by
_the United States Department of the Interior, pursuant to the provisions of what
“is now 43 U.S.C. § 416. It is clear that those lands could not simultaneously
be "administered under the federal reclamation laws” yet at the same tlme‘be
lands set aside to the Plaintiff Indian Community as a part of their Executive
; Order Indian Reservation under the jurisdiction of the Bureau of Indian Affairs.
It is therefore respectfully submitted that even if we assume arguendo that the
survey line of August 17, 1972, represents the south boundary of Plaintiff s
reservation, the issuance of these conveyances constituted separate takings of
real property from the Plaintiff Indian Community for which the Plaintiff may
be entitled to just compensation in either an action in inverse eminent domain
- against the United States Government under the Tucker Act, 28 11.8.C. &%
1346(a)}2) and 1491, or as an Indian Claim cognizable under 25 U.5.C. §§
70(a)~(w). Fort Berthold Reservation v, United States, 390 F.2d 686 (Ct. Cl.,

_ 1968),
It has long been held that fee title to Indian lands is vested in
the federal government. Johnson v. Mcintosh, 21 U.S. (8 Wheat. ) 543 (1823).

In Worcester v. Georgia, 31 U.S. (6 Pet. } 515, 543-544 (1832), the Court,

. speaking through Justice Marshall, made it clear that absolute legal title 0
' the lands of Indian tribes was in the United States, subject only to the indian

right of occupancy.

!
5; The history of the relations between the federal government
1. and the varic;us Indian tribes Is replete with instances where the government

-5 o k42



1 has created, modified. altered and rearranged the boundaries of Indian reser-

2 vations. It is equally clear that the United States Government has both the

8 power and the authority to "extinguish” recognized title to Indian iands.

& 25 Univ. of Florida L.Rev. 308, 311 (1973), "Note, American indian Land

5 Claims-Land versus Money as a Remedy”. Such extinguishment can be

¢ accomplished in a variety of ways: by treaty, conquest, purchase, occupancy,

7 exercise of complete dominion adverse to the right of occupancy or otherwise

& Ibid. at 311.

8 ~ With the passage of the Act of Congress dated August 13, 1946
10 (60 Stat. 1049) now found in 25 U.S.C. §§ 70(a)-(w) (1970), which created the
11 Indian Claims Commission, tribes were given the right to sue the United States
12 government in order to recover damages for the extinguishment of Indian title

13 1o land. Otoe & Missouria Tribe of Indians v. United States, 131 Cr. CL 593,

14 131 F.Supp. 265 (1955). Even before the enactment of the Act creating the
15 Indian Claims Commission, an Indian tribe which has been granted legal right
16 1o permanent occupancy of a sufficiently defined territory (i.e., recognized
17  title) had the right to complair; of damages arising under the Fifth Amendment

38 for the taking of their land. Mitchel v. United States, 34 U.S. (9 Pet.) 711
19

(1935). Once title in a tribe has been recognized by treaty or statute, any

20 subsequent taking of that land may result in a Hability of the Unlted States

21 povernment. Sac & Fox Tribe of Indians v. United States, 161 Ct.Cl. 189,

22 315 F.2d 896 (1963). The Indians therefore acquired compensable property

28 _interests when the Executlve order creating their reservation was issued.

: 69 Yale Law Journal 628, 630-631 (1960), "Tribal Property Interests in

|
25 i pxecutive-Order Reservations; A Compensable Indian Right”.

r

|

Wrongful transfer of tribal lands to third parties by the

4

27

;
i
i
i

‘1 Secretary of the Deparpnent of the Interior may also constitute a violation or
28
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[

breach of the trust responsibility owed by the United States to its Indian wards.

L]

VSerninole Nation v. United States, 316 U.S. 286, 62 5.Ct. 1049, 86 L. Ed. 1480

8 (1942); United States v, Kagama, 118 U.S. 375, 6 5.Cr. 1109, 30 L. Ed. 228
4 (1886).

5 The potential remedies now available under federal law may

& even extend to the return of lands to the Tribe from whom such lands have

7 , earlier been wrongfully taken. Such an order requiring the return of land to an
8

, Indian tribe recently occurred in the controversial case of Pueblo de Taos v,

9 United States, 15 Indian Cl. Comm'n. 66 (1965). For centuries prior to 1906
10 . the Taos Indians had continued to reside on lands lying within the so-called
n : Blue Lake area of New Mexico. In 1906, President Roosevelt ser aside the
12 Blue Lake area as a forest reserve and thereby interrupted the Tribe's Indain
13 rirle and right of occupancy, although the Indians were given the exclusive use

34 of the Blue Lake area for a period of 12 years. In 1918 a permit was issued

1% allowing non-Indians to graze their cattle upon the disputed lands. Up until

1% the year 1930 the Indians were denied exclusive use of these lands and the

17 Forest Service continued to issue use permits to non-Indians covering the

18 disputed lands. In 1965 the Indian Claims Commission issued its opinion

19 finding title to 130,000 acres in the Taos Indians. It was not until 1970,

20 however, after extensive lobbying campaign had beenconducted that Congress

21 assed Pub. L. No. 91-350 (Dec. 15, 1970) whereby the United States agreed

2 ~ to hold 48, 000 acres of the disputed lands in trust for the Taos Indians. Of

2 course, the return of Indian lends wrongfully taken by the United States govern-

24,

- ment is the exception rather than the rule.
25 |
i Although there is abundant precedent indicating that Indian

8 | : :
EE tribes may under appropriate circumsiances recover the monetary value of

7l .
! lands wrongfully appropriated by the United States government, the author of

4

28
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18 . adverse holders constitutes a taking by the United States under the Fifth
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20 . United States for the use of other tribes due to an erroneous survey in 1872.
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the above cited law review article (25 Univ. of Florida L.Rev. 308 at 3'25)
notes that " . . . many problems would result if Congress decided to transfer
privately held land to an Indian tribe in settlement of a claim. . . . ". And
" . . . if there were transfers of private lands the amount necessary 1o
compensate the present owners would be astronomical. . . . ". Ibid. It is

submitted that just such problems would occur if the Plaintiff Indian Communiry

“were to be successful in their efforts to recover lands lying between the north

and south channels of the Salt River aburting their Reservation.

It is also obvious that the Plaintiff has an adequate remedy

available at law, Under the aforementioned statutes, ikt can obtain reimburse-

‘ ment from the federal government for the alleged taking of reservation lands

_ resulting from the formal transfer of lands thought to be unreserved and open

to entry under the Public Land Laws but now claimed to lie within the boundarie
of Plaintiff's Executive Order Indian Reservation.

The law is also clear that the conveyance of Indian lands to

Amendment to the United Stares Constitution. Creek Nation v. United States,

302 U.S. 602, 622, 58 5.Ct. 384, 82 L.. Ed, 482 (1938). In the Creek Nation

case, supra, lands held by the Creeks were inadvertently set aside by the

Here, as in the Creek case, supra, the act of the government in conveying
away the Plaintiff's interest in what it claims is & part of its reservation was

sufficient to terminate the interests of the Plaintiff Indian Community in the

¢ * lands in question (assuming the correctness of their contention for purposes .

1

5
| of argument). United States v. Cherokee Nation, 474 F.2d 628, 636 (U. S.

26 !l
£ Ct, CL, 1973).

20 |
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These conveyances, though they may have resulted in a reduc~
tion in the total quantum of interests held by the Plaintiff indian Community in
the land lying within the boundaries of their reservation, did not necessarily
change the boundaries of that reservation.

I"A reservation may be diminished in land
size by sale of portions thereof to non-Indians
without changing the reservation's boundaries.”

United States ex rel Condon v. Erickson, 478

F.2d 684, 688 (8th Cir., 1973).
And this principle of law Is reinforced by the present definition of "Indian

: Country™ which includes all land within an Indian reservation "notwithstanding

the issuance of any patent”. United States ex rel Condon v, Erickson, ibid at
688. Thus, in the present case, the conveyance by the government of lands
now claimed to lie within the Plaintiff's Indian reservation is not necessarily
inconsistent with its continued existence as a reservation, Ibid. See also

Citv of New Town, North Dakota v. United States, 454 F.2d 121, 125 (1972).

CONCLUSION

Since the Defendant Arizona State Highway Commission

_obtained from officials within the United States Bureau of Reclamation, use
permits expressly authorizing the State to enter upon a portion of the lands in
question lying north of the survey line dated August 17, 1972, in order w0
remove sand and gravel, those officials must have treated the Jands in guestion
as being unreserved public lands open to entry and not lands forming part of

' Plaintiff's Executive Order Indian Reservation. Therefore, even if it be

x conceded that this survey line constitutes the south boundary of Plaintiff's

B
* Reservation, the issuance of these permits by officials within the United States

H

-
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Government {along with the issuance of homestead certificates, land patents,
right of way grants, reclamation withdrawals, etc.) constituted separate
takings of Plaintiff' s lands for which the Tribe may be entitled to compensation
in an appropriate proceeding filed against the United States of America, but
not in separate actions for damages against individual grantees innocent of

any wrongdoing.
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Respectfully submitted,

GARY K. NELSON
The Attorney General

M
A .

Assistant Attorney General
Attorneys for Defendant Arizona State
Highway Commission
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COPY of the foregoing Motion for Summary
Judgment mailed /delievered this
day of December, 1973, to:

PHILIPJ. SHEA

Marks & Marks

114 West Adams Street
Phoenix, Arizona 85003
Attorneys for Plaintiff

_DARRELL F, SMITH
" Smith & Buckley

637 East Main Street
. Mesa, Arizona 85203

. Attorneys for Defendants Johnson & Steward Materials Inc.

GOVE L. ALLEN
- Standage & Allen
- 244 South Horne Street
' Mesa, Arizona 85204
- Attorneys for Defendants Merrill

- VERNON L. NICHOLAS
“Killian & Legg
9 West Pepper Place
" Mesa, Arizona 85201
Auorneys for Defendant Mesa Sand & Rock

+ PERRY & HEAD GEORGE SORENSON, Jr.
222 W, Osborn Rd., Suite 212 609 Luhrs Building

Phoenix, Arizona 85003

Atrorneys for Defendant Allied Concrete & Materials

_ Phoenix, Arizona B5013

ROBERT E. HURLEY

Attorney at Law

111 West Monroe

Phoenix, Arizona

i Artorneys for Salt River Valley Water Users Association

" RONALD W. MEYER

. Deputy County Attorney

400 Superior Court Building
Phoenix, Arizona 85003
Attorney for Maricopa County

C. A. CARSON HI1

i Attorney at Law

ii 3550 North Central Avenue
i Suite 1400

4 Phoenix, Arizona 85012

it Attorneys for Arizona Sand & Rock Co.

i
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AFFIDAVIT

STATE OF ARIZONA )
) s8.
County of Maricopa )

R. BRIAN ROCKWELL., having been first duly sworn upon his
oath, deposes and says:

1. That ! am presently employed by the Arizona State Highway
Department in the capacity of Title Examiner 1L _

2. That prior w the date of my employment with the Arizona
Highway Department I worked for private ritle firms as a title examiner for
a period of four years.

3. ‘That pursuant to a request for the Legal Division of the
Arizona Highway Department, I undertook an examination of the title to real
properties lying south of the north bank of the Salt River along the disputed
southern boundary of the Salt River Indian Reservation.

4. ‘That my examination revealed that the following Homestead
Certificates, Desert Land Certificates and Land Patents were issued covering
real property lying south of what appears on the aerial photographs to be the
north bank of the Salt River within the bed of that River.

5. That in plotting the location of these grants it appears tha
the following original instruments of conveyance from the United States
Government relate to lands lying north of the cadastral survey line recently
adopted by the Secretary of the Interior as constituting the southern boundary
of the Salt River Indian Reservation:

Homestead Certificate No. 160
issued July 3, 1890

Homestead Certificate No. 935
issued June 25, 1892

YLy B T 451 ‘
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Homestead Certificate No. 1146

issued April 23, 18%

Desert Land Certificate No. 558

dated August 24, 1896

Homestead Certificate No. 981
issued Frbruary 14, 1900

Homestead Certificate No, 1108

issued QOctober 23, 1901
Patent No., 873498

issued july 21, 1922

6. My examination also revealed the fact that permirts for the

removal of gravel issued by the Bureau of Reclamation to the State of Arizona

dated Septermnber 8, 1948, October 1, 1952 and January 14, 1972 also relate

to real property lying north of the aforementioned cadastral survey line.

. SUBSCRIBED AND SWORN to before me this Zﬁay of

C
7)424.(‘;554&, 1973.

My Commisesion Expires:

G- T 73
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T BRIAN KWELL
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Notary Pub ic
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132 Commission, comprised of Lew Davis, Rudy E. Campbell, Walter Surret,

19

21

24

25

COMMUNITY,

GARY K. NELSON 0eT 17192
The Attorney General '

ROBERT V. KERRICK, Assistant Attorney General unnres srareP oo doune
DONALD O. LOEB, Assistant Attorney General Bliey’- o W > 5

206 South 17th Avenue .
Phoenix, Arizona 85007

Telephone: 261-7291

Attorneys for Defendants Arizona State

Highway Commission, comprised of

Lew Davis, Rudy E, Campbell, Walter
Surret, Walter A. Nelson and Len A, Mattice

s

IN 'THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
SALT RIVER FIMA-MARICOPA INDIAN )

Plaintiff,

-y No. CIV 72-376 PHX WEC
MOTION TO DISMISS AND
MOTION FOR JOINDER OF
NECESSARY OR
INDISPENSABLE PARTIES

(onaL ARGuMENT REQUESTED

ARIZONA SAND AND ROCK COMPANY,
et al.,

Defendants.

St S Y Yo T Cant “tl iss? st “wnt vt it

COME NOW the Defendants, the Arizona State Highway

Walter A. Nelson and Len A. Mattice, by and through their attorneys, Gary
K. Nelson, the Attorney General, and Robert V. Kerrick and Donald 0. Loeb,
Assistant Attorneys General, pursuant to Rules 12 (bX 1) and 12 (bX7) of the
Federal Rules of Civil Procedure, and respectfully move the Court for an
order dismissing the Plaintiffs' Complaint or in the alternative for an order
requiring joinder of necessary or indispensable parties on the following
grounds.

1. ‘The Piaintiff has failed to join certain indispensable parties
as required by Rule 19 of the Federal Rules of Civil Procedure who include bot

are not limited to the following entities, agencies and officers: The United

24 v 86
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i States of America, the Department of the Interior and its sub~-agencies, the

i United States Bureau of Reclamation and the United States Bureau of Land

Management as well as the appropriate officers and agents thereof as is more
fully set forth in the accompanying memorandum of points and authorities,

2. The District Court for the District of Arizona is without
subject matter jurisdiction over the present CONtrOVEIsy by reason of the fact
that the matter in controversy does not arise under the Constitution, Laws or
“I'reaties of the United States but Instead arises under a Presidential Executive
Order dated june 14, 1879,

Respectfully submirted this /7 ®day of October, 1972.

GARY K, NELSON
The Attorney General

WNA%E s ggEB

Assistant Attorney General
Attorneys for Defendant Arizona State
Highway Commission

MEMORANDUM OF FOINTS AND AUTHORITIES
1. Joinder of the United States Government, its officers and agents under
Rule 19 of the Federal Rules of Civil Procedure.
In Paragraph IIf of its First Claim for Relief, the Plaintiff in its

complaint alleges that the real property which forms the subject matter of the ;

present controversy is that set aside to the Piaintff pursuant to the Executive

Order of President Rutherford B. Hayes, dated June 14, 1879. This Defendant

respectfully submits that before the Flaintiff can properly attempt to attain any

adjudication of its claims that this or any other Defendant has trespassed upon

the Plaintiffs’' Indian Reservation and has removed sand and gravel from por-
==
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1 tions thereof, the Plaintiff must first establish that it has some right, ttle

i are alleged to have removed sand and gravel without the consent of the

J property which at the present time are not acknowledged to be within the

i = e = remiebem i . T T 4 3

or possessory Interest in the real property on which the alleged acts of
trespass are sald to have occurred.

The law s clear that a Plaintiff in an action based upon tres-
pass to realty must prove either actual or constructive possesslon in himself
at the time of the alleged trespass before he may bring such an action.

West Virginia Pulp and Paper Co. v. Cohen, 153 F. 2d 576 (4th Cir., 1948);

Bennet v. Rewis, 212 Ga. 800, 96 S.E.2d 257 (1957). Where the plainuff in

a trespass action cannot prove actual occupancy, as is the case here, such a

plaintiff must show title in himself. Daniels v, Coleman, 253 8.C. 218, 169

S.E.2d 593 (1969). Furthermore, the plaintiff In an action in trespass to
realty must recover upon the strength of his own title and not upon the weakness$

of the defendant’s title. Stottlemyer v, Kline, 259 A.2d 52 (Md., 1969).

Nowhere in its complaint does the Plaintiff Indian Community
allege either actual or constructive possession of the rea) property which

forms the subject matter of this action and from which the various Defendants

Plaintiff. The only portion of the complaint in which the Plaintiff indicates any ‘
right, title or interest in the real property in question which would give it the

requisite standing to bring the present law suit appears In paragraph IV of

Plaintiff's First Claim of Relief wherein the Plaintiff alleges that " The defen-
dants named in Paragraph [ have trespassed upon the Plaintiff’' s reservation... .;"
‘The Plaintiff has not even attempted to set forth the physical |
dimensions or boundaries of its Indian Reservation in its Complaint although
it is clear from the filing of the present action that the Plaintiffs are attempt-

ing to assert dominion, ownership and control over certain portions of real
«B=
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: exterior boundaries of the Salt River Pima-Maricopa Indian Reservation by

i those agencies of the United States Government presently exercising control

i Indian Community as an Executive Order Indian Reservation and land which

over this area of land.

The Defendant, Arizona Highway Commission, entered upon a
portion of the land in question bordering the Salt River under the authority of
three permits issued by the United States Department of Interior, Bureau of
Reclamation, for the purpose of removing gravel and construction material.
These permits, copies of which are attached hereto marked as Exhibits "A",
"B' and "C" respectively, and incorporated by reference herein, were dated
September 8, 1948, October 1, 1952 and January 14, 1972. The real property
which forms the subject of these permits had been previously withdrawn from -
the public domain by the United States Department of the Interior pursuant to
the provisions of what is now 43 U.5.C. § 416. These permits were then
issued pursuant to authority granted to the Secretary of the Interior under
the provisions of 43 U.S.C.A. § 387. Hence, It is clear that the real property

in question cannot simultaneously be both land set aside to the Pla ntiff

i

at one time formed a part of the public domain but which has also been with-
drawn from entry pursuant to the provisions of 43 U.S.C. § 416.

This Court cannot possibly gmnt a judgment in favor of the
Plaintiffs and against any of the various Defendants, all of whom c¢laim to have
derived certain rights in and to the real property in question from the United
States Government and its various agencies, without first holding that the
Plaintiff was in either actual or constructive possession of the real property in
question or was the owner In fee of this land. Such a determination in favor of
the Plaintiff in this trespass action would be tantamount to & judicial decree
quieting title in the Plaintiff Indian Community. Furthermore, such an

ol
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+ adjudication would effectively constitute a denial of any right, title or interest

in and to the real property in question 5o far as any agency of the United States
Government including the Department of the interior is concerned.

Such a determination would in all probability render the
Department of the Interior and one or more agents liable to any and perhaps
all of the named Defendants for loss or damage sustained as a result of the
improper action of the Department of the Interior in lssuing Use Permita
covering lands which were not owned by nor subject to the control of the
Department of the Interior.

It is therefore earnestly submitted that the Plaintiff should not
be permitted to circumvent the critical issue of title to the real property in
question by adopting the simple expedient of neglecting to name the United
States or any of its agencies, employees or officers as parties Defendants to
the present action. This contention is buttressed by the fact that the Plaintiffs
themselves have alleged in Paragraph Il of their Second Claim for Relief that
"Title to this land is held by the United States as trustee fof the plaintiff."”

In his highly regarded treatise on Federal Practice, Professor
James William Moore states that in general, the United States is an indispen~
sable party in actions involving Indian lands because of its governmental

interest. Moore's Federal Practice, Vol. 3A §19.09{8]. This principle was

recently recognized in the case of Fontenelle v. Omaha Tribe of Nebraska,

430 F.2d 143 (8th Cir., 1970). This was an action brought by the plaintff's

successors in interest t certain parcels of land which had been allotted to

individual members of the Omaha Tribe of indians. The action was brought

against both the United States and the Omaha Tribe of Nebraska seeking to

quiet title to these lands and to establish the eastern boundary lLine of these

propertifs which the plaintiffs claimed extended to the present channel of the
«Ba
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Missouri River. Since the lands of the Omaha Tribe are held for the Tribe's
perpetual occupancy by the United States as trustee, the Court held that the
United States was an indispensable party tothis action. Reasoning contained
in the Fontenelle decislon is equally applicable to the present controversy
since the Plaintiff Indian Community has only a right of occupancy and use of
the lands in question and the United States retains title to the real property in
fee. Spaulding v. Chandler, 160 U.S. 394, 16 S.Ct. 360 (18%6).

A similar conclusion was reached by the Court in Flrst
Natlonal Bank of Hoiderwlllé, QOklahoma v. Ickes, 60 F. Supp. 366 {D.C. 1945),

wherein the Court held that the Interest of the United States in restricted
Indian Property may not be foreclosed by a judgment in proceedings in which
the United States is not a party., The Court in that case stated that the interest
of the United States in restricted Indian property is not distinct and severable
from that of the Secretary of the Interior and no detree affecting that interest
can be entered unless the United States is present as a party with an oppor-

tunity to be heard. See also, Nicodemus v. Washington Water Power Co.,

264 F.2d 614 (C.A. 9th, 1959); Prairie Band of Potowamie Indians v, Puckee,

1 321 F, 2d 767 (10th Cir., 1963).

Although the case of Schutten v, Shell Oil Co,, 421 F. 2d 869

{Ct, App. 5th Cir., 1970) does not relate t Indian Lands, certain principles
enunciated therein are applicable w the present controversy. In that case
certain persons claiming to be owners of certain lands brought an action in
Federal Court seeking to evict an oil company and also for an accounting for
oil,gas and other minerals allegedly removed from the land. The Fifth Clreuit
Court of Appeals held that the District Court had properly dismissed the action
for failure to joln the defendant-lessor which also claimed title to the land in
question. The lessor could not be joined because its joinder would have

oo
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destroyed diversity of citizenship. More important, however, the Court went

on to hold that the question of ownership of the land had to be adjudicated

before the trespass Issue could be reached and that the lessor had a definite

interest in the issue. The Court stated that while the .lessor might not be
bound by a judgment rendered in its absence, it would have been prejudiced
by a judgment adverse to the defendant oil company.

As in the present action, the Plaintiff in the Schutten case,
supra, was not in pbssesaion of the land in question, although it claimed -
ownership thereof. The Court made the following comment with regard to-
the Plaintiff's action in trespass: ‘

* . . . It cannot be denled that appellants’ action

in trespass is based upon its claim of ownership

of the land overlying the mineral deposits. This

claim s directly opposed to the Levee Board's

claim of ownership which is 'backed up’ by its

possession in fact. This questlon of actual owner-

ship must necessarily be adjudicated before the

trespass and accounting issues are reached. . . ."

Schutten v, Shell Qil Co., 421 F.2d at p. 874.

The Defendant, Arizona Highway Commission, therefore, re-
spectfully submits that the Department of the Interior and its sub-agencies, the
Bureau of Reclamation and the Bureau of Land Management, as well as the
appropriate officers and agents thereof, are at the very least necessary if nx
indispensable parties to the present action within the meaning of Rule 19(a) of
the Federal Rules of Civil Procedure and must be joihed before this Court can

26 " even attemnpt to determine whether or not the Plaintiff Indian Community has

standing 1o bring its action In trespass.

T
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it is therefore, respectfully submitted that the Court should
take appropriate action to assure joinder of such officers and agents as
necessary or indispensable parties under Rule 19, of the Federzl Rules of
Civil Procedure. |
II.  Rule 12(bX1) Motion to Dismiss for Lack of Subject Matter Jurisdiction.

In Paragraph III of its First Clalm for Rellef, the Plalntiff -
asserts that this Court has jurisdiction to adjudicate the present controversy
under the provisions of 28 U.S.C.A. § 1362. However, federal jurisdiction
of a claim cannot be sustained under this statute or 28 U.S.C.A. § 1331
(The Federal Question Statute) on the bare allegation that it "arises under the
Constitution, lawsor treaties of the United States.” A suit does not so arise
unless it really and substantially involves a dispute or controversy respecting
the validity, construction or effect (of federal law) upon the determination of
which the result depends, and the Court will look beyond the naked allegations
of the complaint to determine whether the asserted claim is controlled or

conditioned by Federal Law. Pralirie Band of Fotowatomie Tribe of Indians v,

Puckee, 321 F.2d 767 (10th Cir. 1963). 25U.S.C.A. § 70(a), expressly
establishes jurisdiction in the Indian Claims Commission to hear and determmJ
any and all claims against the United States on behalf of any Indlan Tribe in
law or equity "arising under the Constitution, laws or treaties of the United
States, and executive orders of the President.” 25 U.S.C.A. § 70(a) relates,

however, only‘uo claims accrulng before August 13, 1946. Claims arising
thereafter fall within the jurisdiction of the United States Court of Claims,
pursuant to 28 U,S.C.A. § 1505.

Although specific reference s made In both 25 U.S5.C. A, §

70(a) and 28 U.S.C. § 1505 © "executive orders of the President”, 28 U.S5.C. A

§ 1362, relied upon by the Plaintiff to establish jurisdiction in the United States
-8~
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District Court for the District of Arizona, contains no reference whatsoever
to controversies arising under executive orders of the President,

Nor are the decisions cited by the Plaintiff in ite Memorandum
in Opposition 1o Defendants Merrills and Mesa Sand & Rock's Motion to Dismiss
in point. Creek Indians National Council v, Sinclair Prairie Oil Co., 142 F.2d

842 (10th Cir., 1944) relates to an Indian allotment and involved construction
of certain treaties between the United States and the Creek Tribe. McCauley v,
Makah Indlan Tribe, 28 F.2d 867 (9th Cir., 1942) invoived the construction of

a treaty between the United States and an Indian tribe. Although the decision
In Skomomish Indian Tribe v, France, 269 F,2d 555 (9th Cir., 1959) was

concerned with the meaning of a Presidential Executive Order, the Court
there held that construction of that Executive Order was dependent upon and
drew into question of the construction of & treaty previously entered into
between the United States and the Indian Tribe.

It is therefore respectfully submitted that since the rights and
obligations of the parties to this action involve a construction of te Presidentiall
Executive Order dated June 14, 1879, and not of any statutory, Constitutional
or treaty provisions, this Court lacks subject matter jurisdiction of the present
controversy and Plaintiff's First Claim for Relief should be dismissed pursuang
to Rule 12(bX1) of the Federal Rules of Civil Procedure. It ig further sub~
mitted that 25 U.5.C. § 398(D) specifically states that any future changes in
the bourdaries of Executive Order Indlan Reservations shall be made by
Congresa alone and that this Court, therefore, lacks subject matter jurisdic-
tion of the present controversy by reason thereof,

Respectfully submitted this ,7wéiay of October, 1972.

GARY K. NELSON
The Attorney General

DONALD O, LOEB
Assistant Attorprey General
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il Copy of the foregoing mailed this

/7 Rday of October, 1972, to:

Royal D, Marks
Richard B, Wilks, ami
Philip J. Shea, of
MARKS & MARKS

310 Title & Trust Bldg.
114 West Adams Street
Phoenix, Arizona B5003
Attorneys for Plaintiff

GOVE L. ALLEN

Standage & Allen

244 South Horne Street

Mesa, Arlzona 85204

Attorneys for Defendants Merrill

DARRELL F. SMITH

Smith & Buckley

637 East Main Street

Mesa, Arizona 85204

Artorneys for Defendants:

Johnson & Stewart Materials, Inc.

Roy Johnson and Mrs. Roy Johnson

Earl C. Johnson and Mrs. Earl C. Johnson
John Campo III, Executor of the Estate of
Leroy Johnson, deceased

KILLIAN & LEGG

9 West Pepper Place

Mesa, Arizona 85201

Autorneys for Mesa Sand and Rock, Inc.

PERRY & HEAD and GEORGE SORENSON, Jr.
Suite 212 : 609 Luhrs Building
222 West Osborn Road Phoenix, Arizona 85003

Phoenix, Arizona 85013
Attorneys for Allied Concrete & Materials

ROBERT E. HURLEY
111 West Monroe
Phoenix, Ariona 85003

Attorney for Sait River Valley Water Users Association

RONALD W, MEYER

400 Superior Court Bullding
Phoenix, Arizona 85003
Attorney for Maricopa County
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WILLIAM SMITHERMAN, United States Attorney

Ms. ALICE A, WRICHT, Assistant United States Artorney
5000 Federal Building

Phoenix, Arizona B5025

Attorneys for Federal Defendants

C. A, CARSON, I

Carson, Messinger, Elijott, Laughlin & Ragan
3550 North Central, Suite 1400

Phoenix, Arizona 85012 .

Attorneys for Arizona Sand and Rock Company:

DONALDQ, LOES
Assistant Arrorney General
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Zralical 1o welng it ror municipsl pUrpIsed. o palerisd removed here-
Gicey Wil Le used for no purpozes other Lian the constructisn end
pzintazanes of pudblie wouds tpd streets serving ond koinp within or in
tos Bmcitito vicinity of tho Sult River Project, Ariioms, ent the strip-
pize ed s pround end the rawv:l of the waterinds .:.*:::l'!. st &1l tim s

Lo yndes the eoulzol ood gubject Lo the a:proval of the Sozioncl Mrectory
Lo low X%, Burcs: of Hoelzmation, -

6. The Comraclor, {ow fisclf ad Fop Lis poprouontatirqes, errees

v Lnlt harmdessy Lhd Sorwvel radoases tvd diselnrgis, tho Untted Staiss,
ity clifeers, asenbs rrd m-.ai.’.oyee:;, froz 8177 and el) camspes or clndns

L fLon oy eliler 8 Loz ov In eaiiy, hileh divoetly or indirocily =y

.
ceor om0 ruduab fren L eaoruile sm vnoer fids e . rinte

- ¢

e

—-e s

o i S, el

o Wttty it A oL lLs B —— =

PR,

115

LTI WO

B AL s

sulisoa syt

|

e e w @Ky



R

- ———

7. 'rda permit siall ¥el b2 crglucive In, Sharactar &5

yrnsy or pormdb tho use of ihu lasd

It is unlerstoed

4 ¢ Iniied

51, .beg DOSErvEs tla rirkt to vits
tioreol. for &0 PLEPOSS.
1G d oy ke wsd fov purpanes

v ahe Sentracior that the 1eral horein €267 )
prd the Conteacter; hoving £uls hnowlesso

g peprisantabive egraes to

goseribzd hereln oF any pus

ather thon the rozavel of oy

of guch Cﬂi“-ﬁu‘ﬂl’.‘.‘o%‘ Loy, 0¥ 1’5831! nrd p R
¥ *
need ond \15-30‘-’.3.!‘5&'3 {he llnitcd S:2%00, itz

told huralocs crd forover pelues
pyeasy Lrem TV end SV demanss of '

.

ofiioery, BLERtYs atteTacys nG ard
cilhar Bt lav oF in ouaudtln Wich Gireelly oF $udireetly

grolions unded this gormits

ratosd wid narocd el sll risals grantud to

gining foy GERL5ES
w3 soeTus OF posult from OF

a It Lo ceoressY wndo
under gipll bs pubjuct {«

yooLer Bare ) to tho right of way of thw
e rc-prc:e.-*.t.:st‘wc:, cnr.‘..mctarf-; CuEeesors pnd peadimsy W
sunmliasty opox';zto snd painbain without 1goLi1ity Lor dn:ﬁ;.;u ta Lie worss

or euapnent of tho ContractoTy cunelsy
13, telophont 14000, Bl PRV oLley stivetures or worns of &y

trusted widsr tho et of Congress sopraovetd
ey theraof oF poplesentsTy thoretoy B9

pers? agcocliticd, e

x ; .
phenlcn

cind GO HALTY cond

(37 Stabe 343}, tnd &St rreorlety

() Lo the Fiohb of the S Hive Veliay wter ¥
Lo sugervhaicn .nd conirad of Lue versraeling Gotices, to ™

any of the jemis » tiro uxa oL this

aral wpavel SroR derzribed pomcin during
pansity provided el wuth ppordlicns b7 epld assceistion glall not fud
with L Gc::tm.cw:'s og;ar-atior.s. .
Go Tow sodd Bhwer Yolley asted Yosrat Mosctiitiony &b g, tiens &
RAR opn of L surille lni:;s.'!.l s bae :;*ig;':.t. ;.o iranced the 14 =i

4.5orelsy giteiies, clectricul brisss

June 17' 1’:32'

e Loudfusd

-ty
Selh

et
By - LAk o

ot
Fa LA

116

e I

P T

[Ty e

P et e

ke e

Lisd- & ba 30 4.



ceseritad and the Comireetoris sper.tions tuarcon vhe lentroctor sl

.5 gatd Aszociation, et oy tizo 2rd frem .

sime 16 tine, . pay, by writton notlce erdoreed ty the lontr ciling Oilieery

-etlides, or vorks of Vo S23t.

prozsotly toke such rezelizl aetien

resommd Por the protesticn of ooy lzrds,

hiver fecorsl recliration projects )
10, fo interest &n tnis pormit grull bu‘tmnsramd ty the Jon=

trucior to Aoy other party and wy sich tronsfer chell ceuse &n autonatic

armulment of this porit 20 for a5 the Uniled States is gonearneds oll

rigids of sction, houwver, for treech of thiz sgretient ere Tosorvid to

e bptied Stetus, 4 arovided by Seciden 3737 of e iavized Statutes of

5 -

the bnited Statles.

13, The Centraoicr siall wot dlizorirdnate ageluut owy erlores or
wolicant lot ermplo;ment boosuse of roea, cried, eolor, or ;uticnsl eyl

ard sin)d regeire an ddentlend provision {o te included in pll subsouiresis

Provided, howevor, That this clsuze does not relir Lo, oxtad to or covur
tre business or activitles of the Contrictor wiich are not rolsted o OF

fnvelved 4 tie wsriorcanrcs of wris contnoct,

-

32, Thers is pecervad te ke Lrited Statos all vraniuz, tioviusy of ey

o hior catorials which ere or poy te determived to be poanlieely soaentlel O

e

e production of fiszionstle raizrials, vhethar or not of cocmeredal wlid,

terethior vith the ripab of tho United Stetes throwh its autzarisod egents oF
renrceeteblves st any tize to enber ui the lard ond prosnect for, mirey

(nd pooorothe 5236.

2 o - -
cam s »

P S

s S 1

- AR 8

B N - P

ke ey



13, o m;cr.‘-b'.r' o or lulsgite
e i dmtlited 10 &ny shiTe of purt of this contrs
Lring :.u:'cfr.'w. tut this restriction
contract 12 mude with o eoTpar tion or cOI;
. - (2) ény noties, devard oF red

cude ob to Lo z.wm or i

pronirly given er cede

Legdonad Direstor, fexdon 111,

(v) Any rotice,
c:mtiract. to Lo plven or ade ta or
prop.rly piven &Y nede &7
Ardoonn Righeoy Donartoect, Mynanln, Aritonie . )

{c; Tuo dest L:..hen of

Cdeeund or rognest L8

zay Lo CLET -od Lt ony t.s..

T b

4n tits ertlcle for ouher r,.t..cf:::.

15, Trs tam wanur-ctdns O2

dniy a:.w ntod sucee

b i ‘-'-‘L"‘-_JS whsdd, tee porties

e dnto first Yt

. e e e S ————

.

*
-
B et " L Sl

-
P T

e . e b b

10 Congr:3s oF Hosident La:r.l-ss.umr shell

gt or to oy tonclit thel £ny ;

sl ml. vo concirucd o sy clad to t“.la

b

..ra' for its generzl bonelite

wnsd vequired oF authorlied By this
o 1o or upon the United Slates :‘a].l e dez-d

1# cglliv-rel, oF malled poutsse pre_.r.-.id,- S

turwou of acelanation, Boulder Citys hovadse ;

desand or Tojenol Feguired of authorized by ¥ dn

oo t‘ne Conbraotir shoil be dovmsd - :

dziivered, oF -.sa.lled posiaps reunald, to ) :

L0 ;ersch to O uIER vhao any rot.ic.,
1o ‘cu Slven or rasle, ©F guo nidress of any wagh TOTCLTy ;

o by notlee plven L ths cono wAYLEY o8 sravide

‘Iin:r" a5 used herein stnil declute Lia
soor er Lis cuihiorived rapn;eawt.z-m.

roveto Lwe excasted thiz nntrunent
m BT -

TIE LUITD 51.Tes OF aﬁ.L-Iut,
- _ W.H ’l‘a“!m‘

[

agolle -$onal uim.c....r, augion Je
\} tuvezn of sgclicontion

LATCVR BTER LY PUTL AT, STV oAkl
U:ﬂ”c. nhv"r,

Dcput;r B in ._,1--. oy

@
4 H
.

-

a1 Memaabe e Lt

o

P YTy L ARERS Sl .

e ——

..



l- - : [ gontract So. 3kn5.31b.0
+ & * ”
! 4‘,,?'-' Mo T e E7M
' ’0’,-' Jaeh?E pEeAnmizrT OF SHE INITRIR
t
I"

PR——" -

7 ORISTCL

zl’!.?..s-l_lj f-l.! | i B Bl £3 Y. ]

e

B

Peroit to Paweve Cesserustios Materiels
i Borermnotuons 330“ { Ave
. R4 T WY |
Sec. B, inét

1. o considerstics of the chligstions kereln sssused by Arizens Wty ~
_pecaytzent ., berelnaftar styled “Perzittes,” aad subject so the conditions sek

Tortn hereln, he GNIGED STATSS OF AMZRICA, hereluslter siyled the "United Ststes,” repres
sented by the Contracting Offleer acting pursuist o the Act of June 1T, 1992 {32 Staz.28D),
and scts saendstory thersof or supplesratary thereto, snd particularly Ssrtion 10 of the At .
gt August b,.1930 (53 Stat. 1187), ss euended, heredy srents o Tepmittes & peralt to reacvr approx;
30,000 cuyis, or 75,000 fonsfroa the Jusds described in Scheduls A vhich lands are hevainetter
o Btyi&d "Permit Arem.” - - .
., "Ths within permit shell tesces effective January 1, 1672, snd
g

POCOERKIAMIALTY ahall sxplre on n +» unless gCOner
terminmted a3 hereln provided. The Lulted States or the Persities Doy terminate the withis .

peralt at any time wpon one moaths' vritten sotice served upsn the otber . .
party. In the event of & Treach of sy of the genersl conditions or spercial conditions
herzof, the vithin pemit may be terninsted by the United Stetes upon b A
days® writtena notice served upom the Peruitits.

3. The rights grantzd to the Peraittee hereunder ‘ghall be excoeissd ouly in sccond-
ance vith the general eonditions ast fortk in Schedcle B attached kereto and the following
- wpesial ‘conditions: M . .

{a) The saterials ramoved hersusder shall rot be used for sy purpoar otter than
the coastruction of mmmmﬂmwmwwayﬁw

Masa Drive - Lindssy Road Sectien of Focenix-Globs Highwey,
Project F022~3-T13.

{p) Perzittes shall swrn': and maintain mommests st sll cormars of the permit
eres. The monuzeats sholl ba b x A" wood posts, four Test stove the ground.

Each post shall be psinted vhite and e narked %o designote e copner of
the permit sres, and the nme of the sgency holding the pexeit,

{c) The permittee shall pay to the United States the rate of $0.10
per ton for select materiel a2 $0.05 per ton for pit mw mate 1al
removed from tha permit ares during the term of thiz per=it.

-

{2) There will be no stockpising of material. . .

{s) Excavation of materisls will be ton sdnizum depth of 30 fest
- below the aaturzal ground sexvite.

' {P2regraph 3 continued on raverse siga.)
M. Peraittee has rsad the eontenis of this preait including Schedules A sxd B and
agresd 4o be tound by e1l the terms ax? cemditisss contalned thevein. -

" Duted thts /51 day of & et taev, 19 7 14

g j iy
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Contract No.  1h.05.31h.if

-

SCESDILE A

LAID PESCRIPTION

The West 330 feet of ths South 660 reet of Lot 3, s«tm 3,
. 1 ll.‘, R. 5 8., C%RM, Arizou..

- Y

-

3. {#) Limits of pemit erea will de detemj.ned. by, per:onnel or :
. . Arizoma Highway Department and Bureau of Reclamation prior .
to remval of n.term

coe e -

(g) Permittee sh2ll sarinkle mter on hau.l man snd pit ares
for dust control.

+
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- . ) * o contrect Bo. 1h-08-.31l.15
' . Sehedule B ORIGINAL
. ’ Genersl Conditioas ’

1. Thix persit shell) not be rxsiualve ia tarester and ahall st all tices be subjets Lo eusenen’s oF
sights existing or of vecord in fawor of **e p.hlie or thizd poraozs sud to the pizg=t of the United States

to exter the above-described laxd for the pupoae of Tesyvicg o processicg construciio: =aterisls

tremelron or Shereas, and it is wiprezily ualerstood and agreed that all rights grastad So Peralttee hete~
ceder STALL Be wbject T the rignt of thi United States, its rerreavniabives, EOntraciolE, subeanteRCLOrs,

and aszigrs to construct, cpersle, ard salatain without Liskilty for Permittee's lrabllity to resove oF
process any materisl as & result of such comstsuctisn, operssicn, or walaienence of works of any kimd or.

P tire tosstructed undsr the Act of Corgress syproved Juse 17, 1502 (32 Stat. 32E), and acts saendatary

thereof OF SUPpleseitary tharets, There i3 alio gxtepted and Teserved the right to and carry so

prospact
developments fovr oll, gas, coal, and othsr mirerals on asid lards coder the Act of October 2, 3
(kO Stat. 297), and the At of FPeoruary 25, 1520 (b Stat. 3T},

. "

2. mrmunm#usmwmhwmummmmm.gmu;

- mmmmw:hcpmmmmudmummsmamtmnmm
mm.:emsmzomsmaemmmwnm.

k. The Perzittes wwa:mmm:mﬂan:wmmumcmmnuﬁw
pensuren a5 bay be dermed RICERSATY. .

%, The Pmlﬂuuﬂlmm«”aubcw-w'pnm. trash, or junk or any other
nurulumrtmmutumrmn_dwmmthumtmwprtorthnpm&tn'u.

-

5. mm&tm:mlwmwdmldummmm»num

7. The Posmittes ltsures that all aterials 3heil be extracted in accordance with spproved
practices £o as to prasarve to the sexieum sxtest ALl seemic, resrestioml, azd other valuss of
the land, At ternination of operation, pit arexs will be gradsd to blend with surrousdicg
terTain and drainage reestablished; hovever, bafore emmlete restoration of precises la acecplished
by Permittes, the Contracticg Officer will be cootacted as to typs of dispoaaitios to be mede of amy
stockpiled caterisl. :

.

8. The Permittes shall mintain the persit ares i & codition of safety ird presestadle

. EPpEAICE
o or before the termimation af this pernit, Permittes shall return the perait sres to s tvadition satize

factory to the Contrscting Officer asd shall re=ove at ths expense of the Pernities, any structures,
aqiipsent, or sccesscriss placed or iastalled in the perait ares by the Perziites. Any such afMictures,
equigneat, or accessories remslning in the perait arss after teraimatios of the paimit tarm o any
extension thareof vhich say be grasted bty the Contracting Officer, stall becone and thersafter remmin
the preperty of the United States or, at the cption of the United States, way ba rezaved by the

United Staces st the cost- and expense of the Parsittes. Permittes shall procptly pay to the

UDited Stetes Tost or axpenss of receval woa billing therefor. .

.

-

9. Bo lotereat in this perait a1l ba trassferred by the Permittes to any other garcy snd any sich

sransler shall csuse an pitomatic snmixant of tais perait so far ss the United Zlates {s conterned; all
rights of action, bowever, for bresck of this agreemsst are ressrved to the United Siates, a3 provided
=y Bection J737 of the Revized statutes of ks United States.

10. {a) During the performsace of thix cootratt, the Persittss Rereitmfter callad “Comtrector” _ .

agTees a3 Tollova:

1} ‘the Contrmctar will pat Algerintuats sgalust any ssploywe oF syplicant for awplaywsot

tecasse of race, coler, religien, sex, oF patiomal origin. The Contrmetor will taks wffiroative sction
to etz ire that applicants are e=plozed, and that eaployess are trested during ecploywent, without ragerd

* to thelr race, color, religios, sex, or gational trigin. Guck actlon stall include, Wt nob be linited

to the following: Ewploypent, wpgrading, &notion, or tyaasfar; recrultoent or recrzisoent sdvertizizg;

ayol? or ternization; Tates ar pay or other fores of coopentation; asi salestion far training, including

spprenticeship. The Contractor sgrees to post in comypicuous plates, svailable 1o suployees and
enplicents for eployzent, uatices to be provided by the Contrscting OZficer satting forth the
previsions of this Bpual Opportunity elauss. - . .

{2} The Coztractar will, 15 all solicitativns or sdvartisssects for employess placed by
ar on beRalf of the Contractor, state vhat all qualified appliicaste will reveive tonsideration for
scploycent withouk Tegard to race, eolor, religion, sex, or matioml origia.

(5) The Contractor ¥i1L svcd to each labor talon or rmeavIRative of vorkwry vith which

ke

nay & collecti e bargainiag sgreecsnl of ottar comtrpet ar wntecrtanding, & astice. %o be provited v, the

agerc; Soniractirg Of7iser, advising the Lakar azien or workers® vepressniative of the Contractor’s

enemitzents nder this Biuat Cypoviunity elavae, ard shall poat covies of the motice \n comsplcuais $lacas

avallssle to axployees aad apslicaats far epasITant .

(3) Tee Yentractor will socdly with all provisions of Exaeutive Order B, 12k 3 of
tepteter b, 1335, mxd of the rules, roglations, and relevest grders ef the Secretacy oF Labor,

(Y /_":-: 2
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(5) The eoztractor will frrnlsh 21l infortution &4 ryperts paquiret by Brwcusive order
%o. 1245 of Seatwmber 2h, 1955, ant by the rules, rez.laiiont, azi grders of the Seceatary of labor, or
parsant Sherets, and wlll pereit aszess to his bocls, Tecords, &l accouchs by She coztreciing egeasy and

:;; Srcrelary of Labor for purposss of inveatizatics to sscertain cplinnce with such rules, regulations,
ordars. .

(6) In the evank of the Cunkecter"s Doperspiiance with the Equal Opportunity clause of
shis eonsract oF with azy of the 33id rules, rsgulsticns, or ordars, tals contrast eay be cencelad,
ternirated, or suspesded In whole er in part, ard the Coetractcr zay be declared Lmnligible for
farsher GoverTment cantracts in accomdanse with procvdures suthorized in Executive Ordsr Mo,
of Septezher 24, 1563, axd such other sarctions cay os izposed sid re=edies invoked az providsd in

Txacutive Order So. L12L5 of Saptemder 24, 1567, or vy rels, repulstism, er ardsr of the Becretary of Labor,
ar s otbarvise provided by Jaw. .

™

. H

(7) The Comtractor vill Include the provisicns of Persgrapas (1) tirough (1) L every
ndCEELrNCt Or purchass order unless exeryted by ruler, ties, ar orders of the Secystary of Lshor
fasued pursuant to Section 204 of Executive Ocdar Mo. 11246 of Septesber 24, 1595, so that such
provisions WILL be binding upol sach subcontrscior or verdor. Tha Contrsetcr will taks such actiom with .
nmﬂtowlubeant.net.mmnmuthm‘uﬁmaﬁmmm“lwddﬂm
suck prodsions loeludizg sanctions far pencesslisdee: Proviisd, hovever, #hat in thx eveat the Cortrustor
bacates iuvolved im, or &5 tiTeatemsd with, litigstien Vith & fubcartTacter ¢r vendor a8 & Tesult of such
Airecsicn by the csntracting agency, the Coniractar may Tequast the Usited States to eoier ixtg suek
litigasion to protect the iaterests of the United Statan.
- L] .

{b) The Couteactar bareby ngrees &s Tallows:

(1) To cowply with Title VI (Seetion 501) of the tivil Righte Ast of July 2, 195%
(78 Stat. 241}, whick prevides tEat "No persca in the United States shell, om the ground of race, color, or
siopal origin, be sxcluled from participation in, by deaied the banefits of, oF by subjected to -
direrimiration urdyr amy prograa &F sctivity receivicg Fedemsd fimmeial assistance,” and o be bound
by the ragulations of the Departaent of the Iatwrior for thbe altactiation thareof, &3 set farth 5 b3 YR 1T,

(2) To cbligste bis subcoutractors, mbgractess, tragsferses, successors is imterast, oF
any other wti.;ﬁnnn receivisy Pedaral fimncial assiztavce hersunder, to comply with the requiramsuts
r of thia provis

1l. Bo Mesber of or Delegate to Corgrens wtuldmwhlimmuhnusumuwmnc
part of this contract or to mmy bexafit that sy arlss Berefron, but this restriction shall not bs -
cocstrusd to arsend to thiz contract if mafe with s carporation or coxpany for its general »anafit.

12, The Peraittes warrants that no perstl of ummwcﬂwﬁwunmn.mar
~ meeure this persil upon ap AgYsessnt or underatasding for & comaiselon, percentage, brokerage, oF

coatisgent fes, escepting bom fide enployews or voca Fide estadlished csemercial agrimies palotainved
by the Pesaittes for the purpose of securing business. Yor breach or vislation of thiz wasramty, the
Crited States stall have the right to samul this pernit without kiabdility or in its dizcretion ta
require the Pevnittes to pay, in additios to the comtract price or considersticn, the full smount of
such coe=igaion, parcentage, brokerags, or contingent fon. ’ . .

13. (a) Any ootice, demand, or rwquest requized or suthorited by thix permit to be glven or ssds

to or upon the Uaited States shall be deemid properly given or zade if delivered, or maliled postage
pre;aid, to the Contracting Officer at the adérsss sppearing below cls algoaturs.

. (b) Any motice, dssmnd, or raquast Tegulred or authorized by thiz perett to ke given or mde

- %o 9F upod the Permitter shall be daened properly gives or zads if deliversd, or allud pastage il
to the Persittes at the addresx appaarisg below Pernittae’s sigmture or below the sigoature of the .

peraca executing thiz par=it o6 balall of the Persities. . -

(e)mmmemammuummmmm. Sxmut, or Tequest is to b
:i':tnarudt.uthuurnsa!wnmhwm,mhmdnswtmwﬂko‘%mum
mmuwuuhtucmuhtummu.

fote: To enter pernit ares, yeswittee should epatact the Fhoeasx
Development Office for the key to the gate.
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GARY K. NELSON

The Attorney General TR "“""\ ;
ROBERT V. KERRICK, Assistant Attorney General * " :
DONALD O, LOEB, Assistant Attorney General =~ * '

206 South 17th Avenue (218 19

Phoenix, Arizona 85007

Phone Number: 261-7291

Attorneys for Defendants Arizona State
Highway Commission, comprised of
Lew Davis, Rudy E. Campbell, Walter
Surret, Walter A, Nelson and Len A. Mattice ;

IN ‘'THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
SAL'T RIVER PFIMA-MARICOPA INDIAN )

COMMUNITY, ) | .
)
Plaintiff, )
)
-v- )  No. CIV 72-376 PHX WEC
)
ARIZONA SAND AND ROCK COMPANY,)  REPLY TO PLAINTIFF'S
etal., )  MEMORANDUM IN OPFOSITION
)  TO UNITED STATES
Defendants. )  ATTORNEY'S MOTION TO
)  DISMISS
)

in the Plaintiff's Memorandum dated September 20, 1972,
they assert that the annotation to 25 U.S,C.A. § 175 lists "countless cases”
in which that statute has been successfully invoked by Indian Tribal plaintiffs.
However, that particular annotation cites only three court decisions In all of
which, Tribal requests for representation by the United States Attorney !
pursuant to 25 U.S.C.A. § 175 were summarily turned down,

T'his Respondent, therefore, respectfully submits that the ’
legal memoranda filed by the Plaintiff contain no authorities whatsoever
justifying its demand that the United States Attorney undertake representation
of the Plaintiff Indian Community in the present action.

This Respondent further contends that the Plaintiff has an

adequate remedy at law inthat it is free to contract for the services of its

68
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own private attorneys under the provisions of 25 U.S.C.A. § Bl. The
existence of such an adequate remedy at law.' of course, precludes the
Plaintiff from invoking the provisions of 28 U.5.C. § 1361, the so called '
Federal Mandamus Act.

It should also be pointed out that all of the alleged "depreda-
tions"” said 10 have been commirted by the various defendants named and
served In the present action, have occurred with the express  sanction and
consent of various agencies of the United States Government, Including the
Department of the Interior, the Bureau of Land Management and the Bureau
of Reclamation, all of which have for years purported to exercise dominion,
ownership and control over the real estate in question.

For example, the Respondent Arizona Highway Department
entered upon g portion of the lands in question under the authority of three
permits igsued by the United States Department of Interior, Bureau of
Reclamation to remove gravel and construction material. These permits
were dateﬁ Ocwober 1, 1952, September 8, 1948 and January 14, 1972
respectively., The real property which forms the subject of these permits |
had been previously withdrawn from the public domain by the Depariment of
the Interior pursuant to the provisions of what is now 43 U.S5.C. § 416.

And these permits were then issued pursuant to authority granted to the

Secrewary of the Interior under the provisions of 43 U.S8.C, § 387.

This Respordent therefore contends that it would be virtually
inconceivable that this action, allegedly brought in tz:espass butr which
could be more accurately characterized as a quiet title action In which the
Plaintiffs are seeking to obtain a determination as 1o the exact location of
the boundary of their Executive Order Indian Reservation, could possibly
proceed o judgment withour first joining those departments and agencies
of the United Swates Government which presently claim ownezship of these

=P ;
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disputed riparian lands. Of course once these agencies are properly joined
in the present lawsuit, an inevitable conflict of interest similar to that :
described by the Ninth Circuit Court of Appeals in the Rincon Band of |
Mission Indlans case cited in this Respondent’'s Memorandum of Law becomes
quite apparent.
It is therefore respectfully submitted that this Court enter an |
order denying Plaintiff's request that the United States Attorney General be
required to represent it in the action brought this Defendant.
RESPECTFULLY SUBMITTED thiiff: day of September, 1972,

GARY K. NELSON
The Artorney Generel

DONALD O. LOEB
Assistant Attorney General

Attorneys for Defendant Arizona Highway

Commission

Copy of the foregoing mailed this
_aTF™day of September, 1972, to:

! "mw T¥an

tat ™ End oe,
Royal D. Marks c;.py";?;?";'emm mﬁﬂ{,ﬁ«,@%
Richard B, Wilks, and tody, . T MGGl 06 Tle in my gt e, SOMTeS:
Philip J. Shea, of . and in my cus-
MARKS & MARKS A U.S, DIsTh
310 Title & Trust Bldg. o] T OF Ao VAT
114 West Adams Street R Sy
Phoenix, Arizona 85003 o Doputy !
Artorneys for Plaintiff !

i
GOVE L. ALLEN
Standage & Allen
244 S. Horne Street
Mesa, Arizona 85204
Attorneys for Defendants Merrill
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DARRELL F, SMITH

Smith & Buckley

637 East Main Street

Mesa, Arizona 85204

Attorneys for Defendants:

Johnson & Stewart Materials, Inc.
Roy Johnson and Mrs. Roy Johnson

Earl C. Johnson and Mrs,. Earl C. Johnson

John Campo III, Executor of the Estate of
Leroy Johnson, deceased

KILLIAN & LEGG

9 West Pepper Flace

Mesa, Arlzona 85201

Attorneys for Mesa Sand and Rock, Inc.

FERRY & HEAD and
Suite 212 -
222 West Osborn Road

Phoenix, Arizona 85013

Attorneys for Allied Concrete & Materlals

ROBERT E. HURLEY
111 West Monroe
Phoenlx, Arizona 85003

GEORGE SORENSON, JR.
609 Luhrs Bullding
Phoenix, Arizona 85003

Attorney for Salt River Valley Water Users Association

RONALD W. MEYER

400 Superior Court Building
Phoenix, Arizona 85003
Attorney for Maricopa County

WILLIAM SMITHERMAN, Unirted States Attorney
Miss ALICE A WRIGHT, Assistant United States Atrorney

5000 Federal Building
Phoenix, Arizona 83025
Attorneys for Federal Defendants

C. A. CARSON, i1l

Carson, Messinger, Elliow, Laughlin & Ragan

3550 N. Central, Suite 1400
Phoenix, Arizona B5012

Attorneys for Arizona Sand and Rock Company

1
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DEC 16 *93 13:83 CF AT PF>, PHX, - P.4s5

Wnen Recorded Mail To:
State land Conmissioner 96-002—0&?
1616 W. Adeanms
o008
STLTE OF ARIZONA '
STATE LAND DEPARTMERT

DISCLAIMER OF
OWNERSKIP INTEREST IN REAL PROPERTY

The State of Arizena hereby disclaims any claim of right,
title or interest, based on the navigability of the Salt River as
of February 14, 1512, to real property situated cutside the
presently existing left and right banks of the Salt River from
Granite Reef Dam to the confluence with the Gila River as
designated on the map attached hereto and incorporated herein. The
approximate location of the existing banks of the Salt River in
this reach is shown on the attached map and is based on the best
information presently available to the State Land Department;, which
consists of recent aeritl photographs of the bed and banks of the
$alt River.

The State Land Commissioner, scting in accord with Section 37-
1131(2), Arizona Revised Statutes, finds that no clear evidence
exists to rebut the statutory presumption that any state ownership
based on navigability is limited to the existing ped of the Salt
River in the zbove reach.

DATED this__1&th day of December ., 1983.
STLTE OF ARIZONA

ey /&Eéé;égéééldﬂdﬁﬂbdﬁzlﬁ .
M.J. Bassell - ‘
Stete Land Commissioner

STATE OF ARIZONA )
) s.8
COUNTY OF MARICOPA )

The foregoing Disclaimer wss acknovledged befcre me, the
undersigned Notary Publie, this ‘day ©f December, 1923, »dy M.J. .
Hassell, State Land Commissioner, State of Arizona, for the !
purposes stated therein. :

-~ ' .
A -} t
-
+,

-

Notery Public .

commission expiresZ2f2-25-94 :

Exempt from affidavit and Filing Fee pursuant to A.R.S.
§ 42-1614(A)(3)-.

NOTE: The map is too large and bulky to be included in
this wailing. A copy of the map is available for review
at the State Land Department and will be on display at
+ha NDamember 21 public meetina,

EXHIBIT G



DEC 16 ’93 13:03 CALMAT PROP, PHX. P.5/5

SALT RIVER LAND MEETING RESCHEDULED

December 14, 1983

The State Land Department has rescheduled 8 public meeting 10 provide information
and 1o answer questions about the Salt River navigability issue and the disclaimer
which the State has made 10 lands outside the present channel of the Sait River, for
Tuesday, December 21, 817 p.m. 81 the Phoenix Civi¢ Plaza, Yumna Room. The Yuma
Room is iocated in Plaza South, entrance on 3rd Swreet, south of Washington.

The December 5 public meeting had to be rescheduled due to overcrowding at the
Maricopa County Auditorium. .



PANEL #1
Approximate Ordinary High Water Mark Boundary
Based on Existing Channel Condition in 1993,
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. PANEL#2 - S b
Approximate Ordinary High Water Mark Boundary I WS
Based on Existing Channet Condition in 1983,
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PANEL #3 =i A;a!

Approximate Ordinary High Water Mark Boundary f
' Based on Existing Channe! Condition In 1993, ﬁﬁ s
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' PANEL #4 , e
Approximate Ordinary High Water Mark Boundary Foa2
Based on Existing Channe! Condition in 1993, f

Left Bank to Right Bank
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06-002-00% FILED

SALT RIVER APR 131877

00 s s AL SO
FOR THE BIETRIT OF ANiZOWA'

»y.
(]

IN THE UNITED BTATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

EALT RIVER PIMA-MARICOPA INDIAN /
COMMUNITY, NO. CIV. 72-376 PHX WDM

Pleintifs, JUDGMERT
vs.

ARIZONA SAND & ROCK CO., an
Arizona corporation; et al.,

Defendants.

Al o et Yot s Sl St Seit? gt it St Neril?

The Court having tried this matter without & jury
on March 17, 18, 22, and 31, 1976, the Plaintiffs and
Pefendants were repxe;ented by their respective counsel. The
Court on August 16, 1976 made findings of fact and conclusions
of Yaw which are marked Exhibit "A" attached hereto and
incbrporated into this Judgment by reference. Based upon the
foregoing findings of fact and conclusions of law;

IT I8 HEREBY ORDERED, ADJUDGED AND DECREED as
follows:

3. That the determination by the Becretary of the
Interior on January 17, 1969 that the South boundary of the
BALT RIVER PIMA-MARICOPA INDIAN RESERVATION in Township 1
Rorth, Range 5 East of the Gila and Salt River Base and
Meridian, Maricopa County, State of Arizona is located in the
South channel, wes & proper determination and within the scope
of his ajthority and power.

172 - 1439
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4. That the ultimate boundary line established by
the Department of the Interior, Bureau of Land Management's
survey and plat of survey &r sccepted and approved on August
17, 1972 establishes the South boundary ©f the SALT RIVER
FIMA-MARICOPR INDIAN RESERVATION in Township 1 North, Range
5 East of the Gila and Salt River Base and Meridian, Maricopa
County, State of Arizona sz a fixed boundary line.

3. That the Defandants JOHNSON & BTEWART MATERIALS,
INC., EARL €. JOHNSON, EMMA JOHNSON, his wife, ROY JOHNSON,
MRS, ROY JOHNSON, his wife, snd JOEN CAMPO IXI, Executor of
the Estate of LeRbY JOHNSOR claim certain interests in the
Northwest guarter of the Northwest quarter of Section 9,
Township 1 North, Range 5 EBast of the Gila and Salt River
Base and Meridian and that all property lying north of the
boundary line as established by the Avgust 17, 1972 survey
lies within the reservation and said Defendants are hereby
ordered to vacate the premises.

4. It is tq;thar ordered that the proper damages
owing by these Defendants to the Plaintiff is $30,000.00 for
the fair rental value of the Plaintiff's property and $36,000,00
for the fair market value of the sand, gravel, rock and aggre«
gate material removed from the Plaintiff's property.

%. That pursuant to Rule 54 of the Rules of Civil
Procedure, the Court f£inds there is no just reason for delay
in entry of the Judgment and orders that this Judgment be
entered forthwith,

6. It is further ordered that if the Defendants
JOENSOR & STEWART MATERIALS, INC., BARL C. JOBNSON, EMMA
JOHNSON, his wife, ROY JOHNSON, MRS ROY JOHNSON, his wife, and
JOBN CAMPO II1I, Executor of the Estate of LeRDY JOHNSON or
any of the Defendants shall appeal this Judgnent within the
time allowed by law and post the necessary supercedess bond

.

1440
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52

that nc execution shall be issued pending the outcome of that
appeal or the settlement of the appeal between the parties.

DONE IN OPEN COURT this [/5-" dey of
1977,

One . . Murra

r4
Benior United Stetes Distriet Judge

1441




*y
L3

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

b -
.

+

SALT RIVER PIMA-MARICOPA INDIAN 3

COMMUNITY, _ . .
. . Plainsife, : i .
ve., ) '3 " No. Cv-72-376-Phx.
ARIZONA SAND & ROCK CO., an : '
Arizona corporatien, et al., s
Defendants, ,
JOHNSON & STEWART MATERIALS, :

IRC., et al.,

L 1]

Plaintirrse,

vs. No. €v-73-579-Phx.
ROGERS C. B. MORTON, Secretary
¢f the Department of the ) )
Interior, et al.,

. -

Defendants, .

CITY OF MESA, an Arizona
a8 municipsal corporation,

”8

Plaintifre,

.“.

vE.

ROGERS C. B. MORTON, Secretary
of the Department of the ..
Interior, et al., ]

Ko. Cvr73-769-Phx.

s , e

Defendants, ;

-
*

SALT RIVER VALLEY WATER USERS!
ASSOCIATION, an Arizona corpora-
tion, &t al.,

Plaintirfs,

L

vE.

ROGERS C. B. MORTON, Secretary
of the Department of the
Interior, et al., ..

NO ° cv-.'l”l -553-1’1:! L]

Defendants,

Exhibit "A® v -



STATE OF ARIZONA, ex rei., :

+ A. ORDWAY, Director of the
Arizona Department of

Transportation. :

Plaintife, -

H

VE,. NO ®© CV-?&*SQQ-??IX .

ROGERS C. B. MORTON, Secretary )

of the Department or H
Interior, et 31.,

- ' Defendants,

FINDINGS OF FACT
* an .
CONCLUSIONS OF Law
Snadeonndie Uy LAW

These eonsolidated aétions involve the south boundary
of the Salt River Indian Reservation in Township 1 North, Range s

East, Gila and Sait River Base and Meridian, north of Mesa, Arizona,
As a result of a decision by the then Secretary of Interior on
January 17. 1969. a plat of survey was prepared and filed on August

17 1972, showins that boundary at a location which would result in

the 1nc1uaion within the reservation of certain property to which

other parties claim an interest. The 1ndiv1dual actions are these:

No. OIV~72—376 This is an action filed by the Indien

Community against Arizona Send and Roek Co., ot al., for trespuss,

electment and damages for the removal of sand and gravel. The issue
of the amount of damages, ifr any, has besen cevered and only the

issue of 11ab1lity 418 now before the Court. 0Of the defendents origi-
nally named in this sction, only the following still remain: Johnson
& Stewart Materials, Inc., Allied Concrete & Materials co., Salt
River Valley Water Users® Association, Arizona State Highway Commis-
sion {now the Arizons Department of Trnnaportation), the COunty of
Maricopa, Roy Johnson and Earl C. ‘Johnson and their respective wives
and the Executor or the Estate of Leroy :ohnson, Dcceased. Trang-
smerica Title Insuranee company subsequently beeamn & party derundnnt
to this nction on 1ts motion to intervene upon the grounds that it
has issued a policy of title insurance upon property owned by Allied
Concrete &'materials Co.

_2, - o 17



. In this action the Indian Community seeks an order of
ejectment against all defendants from the reservation as determined
by the Secretarial memorandum of January 17, 1969; and damages for
trespass against all defendants except Allied COncrete'Materials
Company, Inc.,

o In thg course of proceedings in this case the court
ruled that it would not eonsider & ecllateral attack by the &erenw
' dants upon the deeig}on of thé Secretary of the Interior and this
ruliﬁg resulted in the filing of the subsequent actions in which the

following claims are msserted:

Ro. CIV~-73~579. This is an action instituted by

Jonnson & Stewart Materials, Inc., Roy Johnson and éarl C. Johnson
anQ'their respective wives, and the executor of the Estate of Leroy
Johnson (h;reinarter collectively referred to as "Johnson & Stewart")
against the §ecretary of Interior seeking to 1nva11dat? the decision
of the Secretary and the 1972 Plat of Survey. The plaeintiffs claim
an interest in a portion of the disputed property by reesson of un-
patented mining ciaims and assert that the Secretarial memorandum
of January 17, 1969 is unlawful, exceeds the Secretarial powers, -
violates dup process.and'conntitnteu & taking of property interests
without just cémpensntion and due process.

' No. CIV-73-769. This is a similar sction b;-ought by
the City of Mesa. It claims a fee ;1mp1e 1ntereat'iq portions of
-the disputed property by reason of patents Lssued by the United
States prior to the filing of the 1972 Plat of Survey.

! No. CIV-74-553, ¥This 4s a similar sction brought by
the Salt River Vallgy Water Una?g: Association. The Association
claims an interest in & portion b} the disputed property pursuant
_to a contract entered into with tﬁc 6n1ted States 4n 1917 by which
said land, which previcusly had been withérawn for reclamation
purposes, was conveyed £o the Asaoﬁintion, @8 Agent of the United
States, for use in connection with the operation of the Sslt River
Froject, & Pederal reciamatioﬁgz;ejcequ

R
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No. CIV-74-529. This is an action brought by the State of -
Arlzona on behalf of the Director of the Arizona Department of Trans-
portation. The State ef Arizona claims an interest in'a portion of
the disputed property by reason of certain licenses and permits for
the removal of sand and gravel and rights of way which were granted

_ to the Department by the Bureau of Reclamation, Department of
> Interior.

-
-

The above eonsoﬁi&ateé cases came on for trial before the
court, sitting without s Jury, on March 17, 18, 22, 23 and 31, 1976,.
the‘plaintirrn were reprebented by their respective counsel, and the
derepdants were represented by their respective counsel; thereupon
oral and doéumentary evidence wes introduced by end on behalf of
each of the parties, and at the close of all of ;he evidence, the'

° parties rested and thereafter, within the time granted by the court,
each of the pértiea filed their briefs and propesed Findings of Fact
~ and cgnclusibna ;f.Law, and the cause was then submitted to the court
for its consideration and decision, and the court having consideged

811 of the evidence and testimony submitted at tpb trial of the
cause, and the briefs of counsel, ln& being fully advieed in the -

prepises, now mekes and orders filed i1ts Findings of Faﬁt end Con-
clusions of Lew as follows: ) .
PINDINGS OF FACT
.o Ty : 1 B
The Salt River Pima-Maricope Indian Reservation wes
crested by the Executive Order of President Rutherford B. Hayes,
dated June 14, 1879. In 4ssuing this order President Hayes acted
. purstant to the authority of the Act of February 28, 1859).
) II
. - . The Reservation set aside by this Executive Order iies
immediately east of what is now the 01£y of Scottsdele and north of
the City of Besa=  Its southern boundary is descriﬁ?d 1n.the Execuw- )
tive Order as beiﬁg ®E & yp and slong the middle of the [Salt] river
. & 8%, At issue in this proceeding is the location of the river

boundery in Township 1 North, Range 2 East, Gila and Salt River Base

hie 1445



and.Meriéién.:

. IIX
The area comprising the Salt River Reservation had been

' surveyed in 1868 by W, ¥, Ingells under contract with the General

Land Office, Ingalls' field notes and the plats of his survey show

the Salt River flowing in two distinct channelis, generally about
one~half ‘mile spart, from & point in Section 25, T2N, RSE, and thence

southuéa%erly about six miles to Section 7, TIN, Rsz,owhern they
reunite,

v
The fact of these two channels was the source of uncer-
. tainty over a period of hany years &8s to the location of the reser

vation boundary in TIN, R5E. ‘This uhcertaiﬂty was expressed by the

Acting Commissioner of the General Laﬂd Office 4n a letter dated
March 7, 1892, to the Commissioner of Indian Affeirs, stating that
entrigs were Sginé made aleng the river and that his office did not
know whether or not the island between éhe channels was within the
xfeservationw .
v
The location of the middle of the Salt River in Township

.1 North, Range 5 East has been complicated by extensive works of

men. Beginning 4in about 1870 a series of 1rrisation ¢anals, together '
with their headings and dama. diverted river vatera from their natural
channels. BSince 1511, with the eonstruction of Rooaevelt Dam and

Granite Reel bam, only occeaslonal flood waters have flowed through
this Township.

. i
The Salt River Indiens Tormally reqﬁestea the Interior
Department to resolve the uncertainty of the boundary in this Towqr
ship by s Community Council resclution dated March 23, 1940. In his
cov;r letter forwarding this resclution to his nﬁperiors. the Super~
intendent or the Pimaaﬁaricopn Agency observed that non-Indians
were removing sand and gravel from the river bed and were dumping

reruse on 1t,

. . © 2446



VI .

In'1962, the Salt River Community and & principal sand
and gravel claimant, Arizona Sand & Rock, sought to settle the
boundary controversy by agreeing to an arbitrary midline through
the dieputed srea which ihay proposed %6 have surveyed and then fixed
by Act of Congress. The Phoenix ofriﬁe of the Buresu.of Land Manage-
ment undertook to fix this negotisted midline along the grouné but
it was instructed ﬁy its Mashington Office that its function was
only to rix true.boundari;s.and not to participate in the settlement
of disputes by fizing eompromia; lines.

VIII

The Phoenix office ¢f the Burepu or Land Management sOught
to fix the boundary in the main channel of the River in this Town-
ship but, finding an uncertainty as to which of the channels was the
" principal one, referred the question to the Bureau Director in
Washington. The letter of referral, ‘sent by the Aet&nx State Direc~
tor of the BLM and dated October 26, 1952, included e:tensive h18~
torierl materiazl bearing on “the channels or the River in this area
arnd recommended a finding that the north channel was the main channel.

S X . -

The inquiry of the Phoenix District was answered in the
memorandum of the Director of éhe Bureau of Land Menagement dated
Marcﬁ 5, 1963. This memorandum ?eviewga the historical materis) and
concluded that "The preponderance and weight of the evidence favors
the yecognition of thn north channel of the Salt River as being the ‘
scuth boundary of the reaervation. It also spoke candidly of the
conflict between Indian snd public land interests:

This Bureiy M 8 e, and hanes sniorens e

- gontinuing public land interest in Jands out-"
side the reservetion. In genersl terns, lands
the benefit of the Indians while the lund end

resources south of this line are subject to laws .
and reguletions pertaining to public lands,

-
.

-6 . :
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This memorandum was apprdved by the Assistant Secretary,

Publie Lana
Management, on May 6, 196k,

.
13

X o
The Secretary of the Interior determined that,

in this and
in several other mattera,

the Bureau of land Management was making
decisions nfrecting Indian lands without Gue regard’ for their interests.

Accordingly he directed the 8012c1tor to review the matter,

. . .- XI
' The Solicitor personally became familiar with all
1n the file of this Proceeding, and,

material'
by memorandum Sated January 1T,
1969, held that the record indicated that the boundary of the reser-
vation in Township 1 Nprth, Range 5 East.
of the Salt River.

w&s in the south channel

It is clear on the face of this memorandum, to-
gether with the 24 exhibits attached to it, that the
review of

Solicitor's
the matter was done thoroughly and intelligently.

XIi1

By memorandum'dated ,January 17, 1969, the Secretary of the

Interior’ advised the Director of the Bureau of Land Management that

he had determined, on the basis of the Sellcitor's opinion, ‘that the

southern boundary was in the south ¢hannel.

)

XIII

Foilowxng the change of aﬁministration in the
branch of the Government on January.ao, 1969,

Executive
the matter was assigned
for reconsideration by the hew Assistant Secretary for Public Land
Management. After a study of the extensive administrati e record.

which included aerial photographs, discussions with representatives

of the Indians and private interests, and after flying over the area
.te meke a personsl inlpgction, this Assistant Secretary directed g
memorandum to the Director of the Bureau of Land Management in which
he, in effect, confirmed the Secretarial order of January 17. 1969,
end in which he determined that the south boundery should bc accepted

‘a8 being in the south ehennel as 4t existed during the 1965 66 flood,
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s X1V

?ursuant to the determination that the boundary 1195 in

the south channel, a aurvey was undertaken under the superviaion of

.*  Clark Gumm, Chief of the Cadastral Survey.

The plat of this survey,
consistins of fonr pages,

was accepted on August 17, 1972,
xv .
Pursuant to the order of the Chier of

the Cndastral Survey,
the thalweg of the south channel,

1.e. the line connecting its lowest
points, rather than the midline between the Spposite

located by the surveyors as the

banks, was

boundary. The reason for fixing

the thalweg was that that was midiine or the last water that flowed

through the channel and because of the dirficulty or locating sccur-

ately the banks of the channel,

R

The Arizona State Director of the Bureau of Land Hanage~

ment caused notice to be given in the Federal Register on September

8, 1972, that the Plat of survey would be filed on October 16, 1972,

' unlesa 1t vos protested berore thet date, and that 81l protests would

be acted upon bero:e the plat wWas filed,

' XVII
) Protests were timely filea by all parties to this action

except the Secretary, Normally, such protesta would be considered

by the Director of the Bureau of Lnnd Management bﬁt. because of the
surepu's perticular interest 4n these procesdings,

the protests were
rererred to the Secretary's office. '

XVIiz

The protests ©f 21l the parties to this action, except
onzy tbat of the Indian Community, were directed only to the
tarial Order of January’ 17, 1969, and 444 not deal with

Secre~

the mannep
in wh:ch the survey was carried out. Particularly, they did not

question tie Lse ef the thalweg to rix the middle of the Bouth
ghannel pex ‘:e description of the gsurveyed boundary ag being ambu~

latory. Br mesersndum dated August 2, 1973, the Acting Deputy

=B . aLLG
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Assistant Secretary advised the Director of the Bureau of Lang Managev

ment that the protests of a1l the parties except that of the Indian

Community were @ismisged and that the Indiqp Community had submitted

8 withdrawal of its protest conditioned on the dismissal
Accordingly the Director

to file the plat

of the othere.
of the Bureau of Land Management was directed
of survey in the Arizone State Office.
] ' XIX

V The claims of the parties with respect to lands within the
‘southern boundary of the reservntion in Township 3 Worth, Range §
East, as that boundary 1e defined in the plat ef survey dated August
17, 1872, are as follows:

{a) The Salt River Valley Water ﬁaer‘l-hssociation claims

& possessory :nterest in the north half of the northwest quarter,
the northwest quartey or the northeast- quarter, and the southwest

quarter of the northweat quarter. These were purportedly withdrawn

under the first form withdrawal orders 1ssued pursuant to Section 3
of the Act of June 17, 1502, &3 v.s.¢C. 416, which authorizes with-
drawale of public land for roclnmation project purpoaes; The Asso=

ciation's claim to withdrawn lands is based on ite contract with the

United States dated September &, 1917, by which the ﬁniteé States

transferred to it the care, operation and maintenance of the project.

There 1is no 1nstrument or other record of transrer to the withdrawn
lands in Section 3 to the Association.

' (b) ‘The State Highway Commission and Mericopa County have.
not in this proceeding claimed any interests in lands north of the
- surveyed boundary. However the Indian Community has claimed against
' them for sand and gravel removed from the withdrawn lends in Section
3. These removals of sand and gravel were made under color or author-
ity or permite Sssued by the Secretary of the Interior pursuant to
the Act of Auguet &, 1939, &3 v.s.c. 387,

{e) Allied Concrete and Materisis Company, Inc. holds &
deed to the southwest quarter of the northwest quarter of Seotion 3.
] " {4) Johnson & Stéwart Materiale, Roy Johnoon, Eari €. John-
sori and the late Leroy Johnson have removed sand and grnvei under un-
patented mining claims from the northwest quarter of the northwest

Quarter of Seetaon 9.
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(e). The City of Mese holds record title to the south half
scutheast quarte?; §7; the north halr, nortbwest.qunrtgr, slé; the
northwest quarter and the west 33' of the northeast quarter. nerth-
_east quarter or §18; and the noutheaat quarter, northeast quarter
- of §3.

- . XX .
In deteraining that the boundary l1ies in the scuth thannel

of the river in Tbunship i North, Range 5 East, the Secretary gave

due consideration to the pertinent historicsl materisls. Particulnrly.

(a) The Secretary gave due consideration to the histori-
"cal record preceding the issuance of the Executive Order of June 34,
1879, and properly determined that it does not indicate whether the
_north or the south channel was 1ntended as the boundary. A map deted
March 4, 1879, shows that Captain A. R. Chaffee recummended & reser-
.vetion with a south boundary in the south ehunnel. an enrlier map
'.1dent1r1ed as being "tracea in the Adjutant General's office, January

1879“ shows 'Y proposeﬂ reservation with a south boundary running

north of the river; Major General McDowell, Comqander of the_nilir )

tary Division of the Pacific, recomménded a reservation with a south

boundary beins "along the middle pf the Sdlt River"; Inspector J. H.
Hammond, reportins on March 8, 1879, that the Pimas and Maricopas
had settled on both lidas of the river, recommended & reservation with

the north bank of the Salt River as the south boundnry. The Execu-
tive Order rollcweﬁ the recommendation of the acting comniaaioner or

Indian Affairs dated Jnne 32, 1979, by stating the boundary to be
*up and tlons the middle of the suaé river" uithout specifying one

¢hannel or the other.

{t%) The Secretary gave_ due consideration to the Ingalis'
survey of 1868 and properly concluded thnt'ié‘providgc evidence,
though limited and 1nconc1us$ve; that the south chennel was la}ger
than the north. [The Secretary noted that where section lines é;ossed.
ghannels the length of the section 1ines from bank to bank were an
average of 4.83 chains escrosg the south channel and 3.1 eheins across
the north chnnnela It was established pt the trinl that the perpen-
dicular distances scross the channels could be calculated at points

“n ) - wre-
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where the section lines crossed the channels on the basis of d;ta
provided in Ingallis® notes aﬁd the average width of the south channel
80 computed, was 301.19 feet and that of the north ghannel was
183.55 feet.

{c) The Secretary gave due consideration to the sketch
plat of the-reservatien prepared in the Surveyor Gensral's office 1n.
Tucson &nd dated 5u1y 12, 1879, and reasonably found it impersuasive.
It is not n survey plat and there is no evidence that the person who
drew it ever saw the Salt River.

(2) The Secretary gave due consideration to the’surveyu

. of Chillson 4in 1888 and Farmer in 1910 and reasonably concluded that

they did not fix the boundary and that they provide no indication of
which was the main ehannel; Both of these surveyors, having been
retained to survey the reservation for ngricultural ullotment pur-
poses, meandered only the north bank or the nerth channel which was
the southern boundary of the reaervntion lands suitable for farming.
Neither the plats of their survey nor their field notes indicate the
relative sizes of the channels. There is a dotted line on the Farmer
plat labelled "Reservation Boundary" which would 1ie approximately
in the north channel Af such Ehaﬁnel had been defined on the plat,
But this 48 not a surveyvlina, no reference to it is made in the
Farmer field notes, .and it was most likely placed en the plat by
pomeone other-than Farmer merely té,indicaie that the boundary was
south of the megnder line.

.(e) The Secretary gave due consideration to the letter of
the Commissioner of Iud&:n Affaire to the Commissioner of the General
Land Office, dated August 1892, which refers to & plat which hap not
been identified, which the Indian Commissioner said “indicates that
the principal portion or branch of the river runs south of the island,
and that what is termed the north channel is a much narrower stream.®

(f) The Secretary gave due regerd %o the topoqraphienl
survey map of 1902-03 prepared by the United States Geological Survey
which shoéa that the south'ehannel‘was the main channel at that time.

1452
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It in fact shows the historic south channel to be the only water-
bearing channel.' This map was revised in 1913 and at that time the
- south channel is still represented as it was in 1902-03.
' XX1

‘It 48 not clear what aerial photography was considered as
part of the administrative record. The aerial photography in evidence
in this cnua.eonriimn that the south channel is the main channel.
Beginning with the éarlie;t-aeriali of 1934, the principal echannel
coming into Township 1 North, Range S East, from Township 2 North,
Renge 5 East, is the historic ‘south channel.

At a point immediately

north of the northeast quarter of section 3 in TIN, RSE, a2 new branch

of the south channel veers to the west to the northwest corner of

gection 3 from whence 1% turns svuth and rejoins the historie south

'channel in the socuthwest guarter of Section 3. A second new brahch

of the south channel also makes a counterclockvise arc from the south-
-west of Section 3 ucross the south halves of Sections 4 and 5 and
then rejoing the historic south channel in Section 8, It 1s undis-
puted that these two new branches &re avulsive changes in the flow

of water through the old south channel. Except for these avulatiéna.

the mainstream of the Salt River 1n this Township 15 the south channel
as it was described in the Ingalls' plat of 1868 ana the United States
Geologic Survey plat of 1902-03.
XX11

! The contention of the non-Indian land cleimants that the
Salt River in this Township has historically been a braided stream
uithout @iscrete channels is not supported by svidence. The river
“ran 4n two well-defined channels in 1868 ané in one well-defined
ehannel in 1962~03. Since the interception of the river witers by
upstream damg the works of man and wind ;rosion have done substan-
t1sl damage but théue cﬁ‘nges do not affect the lecation of the

boundary. : .
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¥ XXIXZ

The court finds a1l of the facts &greed to by the parties
in the Pre-Trial Order.

-

?roh the foregoing Findings of Fact the court draws the
following . )

CONCLUSIONS OF LAW ’

I-

This court has Jurisdiction of the consolidated cases under

Title 28 v.8.C. 1331, 1361, 1362, 2201, 2202 and Title 5 V.5.C. 701~
706, :

I .
The Congress has ve:ted in the Secretary of the Interior

the authority end the duty to survey the boundaries of Indian Rescp-

vations. Act of April 8, 1564, 13 Stat. hl, 25 U.8.¢C. §176.

11z )
. 'A survey_undertaken by the Secretary of the Interior
within the scope of his statutory authority is accorded extra-ordinary
dererence by the Judiciary.

Iv. -

*

Interior Department proceedihgs for the determination of

*

.inst%uction to surveyors, and the conduct of the survey on the ground,

are sxecutive rungpions with respect to which the Secretari is not

required to Eive a hearing to affected persons or to make findings
on the basis of & record.

v T ; .

A person who ‘makes ehtry upon land which is near reserved

-

. Jlang, the boundary of vhich hal net been fixed by & aurvay. enters

subject to the risk that hin entry may later be determinee to be
within the reservation. . .. )
' B ¢ . o
The Secretary of the Interior has the legal authority ang
responsidility to review and to reverse gny action taken with respect

to a survey by the Director of the Bureau of Land Management.
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for their benefit and protection.

vVir
"The fact finding procedures employed by the Department of
the Interior to Setermine the boundar: of the Sals River were adequate

and the relevant facts were Placed before, and considered by, the
Secretary of the Interior., )

kY

VIII .

The court can review the Becretary's survay of the south
boundar: or the Salt River Indian Reservation only to determine ir it
was arbltrary, eapripioua. an sbuse of diseretion, or otherwise not
ih accordaneeAwith law., In reviewing the Secretury's decision. the
court is limited to reviewing the administrative recerd,

Ix

Boundaries of Indian reservations ¢annot be diminished except
by Aet of Congress. Act of March 3, 1927, 25 U.5.C. 398(d). Princi-
ples or_estoppel end adverse Possession cannot be invoked to deprive

an Indian tribe of its land.
* x - -

L)

The Secretary of the Interior cannot be estopped  from en-

forcing the publie policy in favor of the Pprotection of Indian rights.

. XI
The land blaimanta 21l have standing to sue,
' XIT .

lands reserved for Indians are not par£ of the public domain
and any patents, licenaes, permits, or elaims issued nnder, or made
pursuant to, the Public land laws gre void ab initio.

- XIII
The 1zwi protecting Indians musxt be iiberaliy construed

°

.

XIv
Prectical eonstruetion Eiven to laws fairly susceptidle of
different constructions, by those charged with the duty of executing

them, is entitled to great réspect.
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XV .

The July 12, 1879 map entitled "Plat showing lands rescrved
for Pima and Maricopa Indians by'Executive Order of June 14, 1B78"
is not an official) plat since it doees not reflect the findings of a
duly authorized and epproved survey of the land represented,

. xvI ' .

Neither the Chillson survey nor the Farmer resurvey sttempted
%o locate the south boundary of the reservation, but merely meandered
the north bank of the north channel of the Salt River. A méander ,‘

line 48 not & boundary but merely determines the sinuvosities of &
c river.

AVIX

The south boundary of the Salt River Indian Béaervation

wat not surveyed before 1972, The 1972 survey was an originai survey

of the boundary and not a resurvey conducted pursuant to &3 U.s.C.

772, . - : :

. i XVIII
¥When a stredam has two or more chéannels the mzddlg ‘of the

stream,ié synonymous with the thead of the stream or the middlé of
the main channel,

+

- XIX

The branching out of & boundary stream into n new ehannel
circumventing & body of land rather than eroding through it, 15 an
avulsion which does not result 4n a change in the bounﬁnry. The
boundary rather remains fixed in the former channel. 'In consequence
of this principie the counterclockwise arcing of the meinstrean gréﬁnd
the north and ueap of Section .3, and througy the lough halves of
Sections 4 and 5, as shown in the serial photegraphs, 414 not'remove

the boundary from the south channel Srom which the avulsive changes

took place.
XX
The Secretary of Interior's determination that the south

bqunhary ol tﬁe Salt River Indian Reservation lies siong the deepest
peints of the south channel was reassonable.

. " 1456
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. XX1

The plat of survey accepted In 1972 correctzy fixes the

south toundary of the Salt River Indian Reservation as established
by the axecutive Order of June 13, 1879.

XXI1

. Since the Secretary of the Interier i Rcted within the scope

- of his statutory suthority and lince the statute pursuent te which

he acted is constitutionai, the nuits against the Secretary are in

fact suits against the United States ang must be dismissed on the

grounds of aovereign 1mmun1ty.
XXIiX
The United States is not an indispensabie

party to the
sction brought by the Salt River Indfan Comiunity. '

Done and dated this 16th day of August, 1976, T

. ¥. D. Murr ray
Senior Uniteq Stnt
Ju dge.

es Di rict
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. Attorneys for Defendants Arizona State

IDL:, -
#3723

JRN 31573

GARY K. NELSON .. vin el
The Atrorney General &,
ROBERT V. KERRICK, Assistant Attorney General ™ :
DONALD O. LOEB, Assistant Attorney General i
%(1)6 South 17th Avenue i
oenix, Arizona 85007 .
Telephone: 261-7291 96-002-007 i

DhFUY culNE

Highway Commission, comprised of i
Lew Davis, Rudy E. Campbell, Walter SALT RIVER
Surrett, Walter A. Nelson and Len W. o785 ;
Mattice |
i

IN THE UNITED STATES DISTRICT COURT {

FOR THE DISTRICT OF ARIZONA :

SALT RIVER PIMA-MARICOPA INDIAN )
COMMUNITY,

Plaintiff,

-v- No. CIV 72-376 PHX WEC

ARIZONA SAND AND ROCK COMPANY,
an Arizona corporation, et al.,

ANSWER OF THE DEFENDAN
ARIZONA STATE HIGHWAY
COMMISSION

Defendants.

e S ot Nt St S e S ot S “eu” et

:
]

COMES NOW Defendant, Arizona State Highway Commission,
by and through counsel undersigned, and for its answer to Plaintiff's :
Complaint filed herein, admits, denies and alleges as follows: ‘

FIRST CLAIM FOR RELIEF
I :

Defendant admits that the Arizona State Highway Commlssion:.
is an agency of the State of Arizona cam prised of Lew Davis, improperly I
named and served as Lou Davis, Chairman, Rudy E. Campbell, vice-chair-
man, Walter W. Surrett, Walter A. Nelson and Len W. Mattice; Defendant
is without sufficient knowledge or information with which to form a belief as
to the truth or falsity of the remaining allegations contained in paragraph [

of Plaintiff's First Claim for Relief and therefore denies the same and places

151

23

EXHIBIT I
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13

14

15

16

17

18

19

211

24

Plaintiff on strict proof thereof.
I
Denles each and every, all and singular, the allegations

. contained in paragraph II of Plaintiff's complaint and alleges affirmatively

that the controversy, if any, involves the construction of an Executive Oxder
dated June 14, 1879 by President Rutherford B. Hayes, setting aside a
certain portion of real property within the State of Arizona as Plaintiff &

Indian Reservation.

m
Admits each and every allegation contained in paragraph III
of Plaintiff's complaint.
v
Defendant is withowt sufficient knowledge or information
with which to form a belief as to the truth or falsity of the allegations con~
tained in subparagraphs {a), (b), (c), (d), (e) of paragraph IV of Plaintiff's
First Claim for Relief and therefore denies the same and places the
Plaintiff on strict proof thereof, Defendant expressly denies the allegation
contained in paragraph 1V éf Plaintiff's First Claim for Relief to the effect
that this Defendant has trespassed upon the Plaintiff's Reservation and has
allegedly damaged Plaintiff or entered upon any portion of Plaintiff's Indian
Reservation for any purﬁose whatsoever, including the removal of sand
and gravel.
\'A
Defendant denies each and every, all and singular, the
allegations contained in paragraph V of Plaintiff's First Claim for Relief.
Vi
As and for Defendant's first Affirmative Defense, Defendant
alleges that Plaintiff’s First Claim for Relief fails to state a claim upon
By 2
132

+




1 . which relief may be granted.
Vit

Plaintiff is not now, nor has it ever been in either actual

2
3
4 | or constructive possession of the real property lying south of the north

51 channel of the Salt River in Maricopa County, Arizona, which forms the f
6 subject of the pregent action and therefore is entirely without standing to

7 bring such action against Defendant.

8 ‘ Vil

9! That the real property upon which Defendant, its agents

10 ‘ and servants are alleged to have trespassed was originally part of the public
11 domain of the United States of America and has long ago been withdrawn

12, from the public domain by the United States Department of the interior !

134 pursuant to the express provisions of U.S.C.A. § 416.
14 IX

15 4 Defendant has entered upon those lands which are particu-

16 % larly described in the Appendix A attached hereto pursuant to the express

17 ©  authorization of officers and agents of the United States Department of

18 | Interior pursuant to the provisions of 43 U.S.C. A. § 387 and other pertinent

Federal statutes and regulations.

20 X

21 That the Plaintiff's claim for relief is barred by the statute
22 of limitations.

23 j X1 :
24 That the Plaintiff's claims for relief are barred by laches. 5
25 X1

26 That under Rule 19.. Federal Rules of Civil Procedure, the
27 United States Government as the appropriate officers and/or agents thereof

28 | are either necessary or indispensable parties to the present action. l

! -3- _ |
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10°

11 .
12

13

4
15
i6

17 °
18

18 =

8

21

24

26

not arise under the Constitution, laws or treaties of the United States but

28|

Xii
That this Court is without subject matter jurisdiction of the

present controversy by reason of the fact that Plaintiff's cause of action does%
instead arises under the Executive Order of President Rutherford B. Hayes |
dated June 14, 1879, establishing Plaintiff's Indian Reservation.
XV

That Plaintiff, in order to establish their First Claim for
Relief against Defendant, is attemnpting to unilaterally expand the area of
its Executive Order Indian Reservation in express violation of the specific
terms and provisions of 28 U.S C.A. § 398(d) whereby Congress unequiv-
ocally stated that any future changes in the boundaries of Executive Order
Indian Reservations shall be made by Congress alone.

XV ‘

That Defendant entered upon the real property which forms .
the subject matter of the present action under the express authority of three
separate permits issued by the United States Department of the Interior,
Bureau of Reclamation, authorizing the removal of gravel and construction
materials therefrom. That the real property to which these three permits
dated October 1, 1952, September 8, 1942 and January 14, 1972, respectivelj'.
had been previously withdrawn from the public domain by the United States
Department of the Interior pursuant 0 the provisions of 43 U.S.C.A. § 416 |
and that sald permits were issued pursuant 10 authority granted to the
Secretary of the Interior under the provisions of 43 U.5.C.A. & 387. !

| Xvi

That at no time did this real property form any part of the

Secretary of the interior nor any of his predecessors are authorized to

|
Plain!iif’s Executive Order Indian Reservation. That neither the present !
. i
|
~de '
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unilaterally re-establish the south boundary of the Salt River Pima-Maricopa:

Indian Community Executive Order Reservation, and that any attempt to do
50 in the absence of a forma} judicial decree quieting title in the Plaintiff

Indian Community or in the United States of America In trust for said

' indian Community is void and of no force and effect.

Xvil

That the filing of the Plaintiff's purported cause of action in
trespass and ejectment is premature for the reason that there exists at the
present time & controversy relating to the proper interpretation of the
Presidential Executive Order dated june 14, 1879, which has never been
satisfactorily resolved. That any other entries by Defendant upon the
subject real property were all made with the express written consent and
approval of duly authorized agents within the United States Department of
the Interior and in accordance with law.

Xvil

That the order entered by Stewart L. Udall, former
Secretary of the Interior, on January 17, 1969, whereby the Secretary
purported to unilaterally relocate the south boundary of the Salt River
Indian Reservation is erroneous, illegal, unlawful and constitutes arbitrary
and capricious action and is an abuse of any discretion which may have been
conferred by statute upon the Secretary. That in connection herewith,
Defendant has attached hereto, marked as Exhibit "A" and incorporated by
reference herein, a true and correct copy of a formal protest submitted by
Defendant to the United States Department of the Interior, Bureau of Land
Management, as well as the supplement thereto and that Defendant hereby
incorporates by reference each and every argument set forth therein pro-
testing the filing of the piat of survey prepared in accordance with the above
described order by former Secretary of the Interior Stewart L. Udalt.
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1. WHEREFORE, having fully answered Plaintiff's First Claim

2 " for Relief, Defendant prays that Plaintiff take nothing thereby and that :
i ;
3 fl Plaintiff's Complaint be dismissed and that Defendant recover its costs !
4 incurred herein together with such other and further relief as the Court :
5 " may deem just and proper. ;
{ !
6| DATED this 3% _day of Jamuary, 1973. !
7 GARY K. NELSON |
i The Artorney General ‘f
B i
' :
9 ‘ f
l}
10 | : ‘
| Assistant Attorney General :
11, Attorneys for Defendant Arizona State )
: Highway Commission ;
12| ?
: I
13-
14, §
15 p)
: 1 nercty giat and certly m% |
| Y fi mﬁ WT‘ s . M
16 S e onginel on the in iy ffice and 1Y €47
) i
17! ;
18 -
19
20
21
22,
2| :
'
24 i
25
26
-y
28
5- |
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1 VERIFICATION

2.

3 _E STATE OF ARIZONA )
A §5.

4 !E County of Maricopa )]

5

6. ROBERT V. KERRICK, being first duly sworn, upon oath,

7 ‘ deposes and says:

8 l “rhat he is one of the attorneys for the Defendant and is

9 ; authorized to make this verification; that he has read the foregoing Answer
!

10§ and knows the contents thereof and knows them to be true, except those

11 1 martters set forth on information and belief, and as to those matters he

12 ‘% believes them to be true.

1|

14
1 S d .

15"
| ERT W KE

16 |
i

17

18 - SUBSCRIBED AND SWORN to before me this 3 ;¢ day of

19 : january, 1973.

20
i

21 ///// 777 z/,-' )
. Nowry Public

z, My commission expires:

af I3 75~

24

25

26

27
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15 ;

16 .

17"

18

19

21
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Copy of the foregoing Answer mailed
this 2" day of January, 1973, to:

Royal D. Marks
Richard B. Wilks, and
Philip J. Shea, of
MARKS & MARKS

" 310 Title & Trust Building

114 West Adams Street
Phoenix, Arizona 85003
Attorneys for Plaintiff

GOVE L. ALLEN

Standage & Allen

244 South Horne Street

Mesa, Arizona 85204

Attorneys for Defendants Merrill

KILLIAN & LEGG

9 West Pepper Place

Mesa, Arizona B5201

Attorneys for Mesa Sand and Rock, Inc.

DARRELL F, SMITH

Smith & Buckley

637 East Main Street

Mesa, Arizona 85204

Attorneys for Defendants Johnson & Stewart
Materials, Inc, Johnson and Campo

PERRY & HEAD

222 West Osborn Road, Suite 212

Phoenix, Arizona 85013

Attorneys for Allied Concrete & Materials

ROBERT E. HURLEY

111 West Monroe

Phoenix, Arizona B5003

Attorney for Salt River Valley Water Users Assn.

RONALD W. MEYER

400 Superior Court Building
Phoenix, Arizona 85003
Artorney for Maricopa County

WILLIAM SMITHERMAN, United States Attorney
ALICE A. WRIGHT, Assistant United States Attorney
5000 Federal Building

Phoenix, Arizona 85025

Attorneys for Federal Defendants

C. A. CARSON, III ‘
Carson, Messinger, Elliotr, Laughlin & Ragan
3550 North Central, Suite 1400

Phoenix, Arizona 85012

Attorneys for Arizona Sand and Rock Co.
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aMtarary General P ——
. - “ e . Tl atIONNLr SEATRAL
!L?!gtzlt‘ ng z“‘]xltlst“n SONN Y, A“‘V.
BOG BOLTH I7TH AVERUT €WIEY COUNSEL
Phuenix, Avizona S5007 STANLEY 3. 6000rANE

ARBIRTANT Cuikr COUNBIL

October 13, 1972

State Director

Bureau of Land Management
Federal Building

Phoenix, Arizona

Re: | Protest of th2 proposed filing Depsndent Resurvey.
‘ and Survey of the South Boundary of the Salt River
Indian Reservation, dated August 17, 1972,

Dear Mr. Fallini:

Conforming with the Federal Register Volume 37, No. 175, page

18224, dated September 8, 1972, the State of Arizona by and through

its Highway Commission hereby submits formal protest to the above
proposed boundary change. This protest s based upon the grounds set
forth herein as well as those additional grounds which the Arizona State
Highway Deparument intends to set forth in an amended Notice of Protest
to be filed within the thirty day period following the 16th day of October,
1972,

1. The plat of survey filed erronecusly assumes that the phrase "up
and along the middle of' the Salt River, contained in the Presidential
Executive Order dated June 14, 1879, refers to the main channel and
not the thread of the stream. The terms "middle of the river” and
"thread of the stream” are synonomous and may be defined as the
middle line between theshores when the water is at its natural stage

at medium height and neither swollen by flood nor shrunken be drought.
11 CJS Boundaries § 33, pp. 578-579; Tiffany, Real Property (3rd Ed.)
§ 661, p. 705. The location of the thread of the stream and the location
of the main ¢channel relate to two different objectives.

pxuustt A
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Mr. Fallini
Qctober 13, 1972
Page Two

2. The Secretary of the Interior Is without the authority or power to
unilaterally redetermine by resurvey the proper location of the southern
boundary of the Salt River Indian Reservation. Lakelands Inc. v.
Chippewa & Flambeau Improvement Co., 237 Wis. 326, 275 N. W. 919,
"The Indians’ right to the ownership of the disputed lands is to be decided
under general rules of law governing quiet title actions, not by an ex
parte determination of the Secretary of the Interior or his delegates.
Fontenelle v. Omahka Tribe of Nebraska, 430 F.2d 143 (1970). This rule
of Jaw is particularly applicable 10 the present controversy since a sub-
stantial period of time has elapsed since the establishment of this Indian
Reservation by Executive Order in 1879 during which numerous third
parties both private and governmental have acquired vested rights in and

to the disputed riparian lands in question. (A list of some of such con-
flicting interests is attached hereto as Appendix A)

3. That the bed of the once navigable Salt River was reserved to the
State of Arizona at the time of the admission to the Union of the State
under the so called equal-footing doctrine. Scow vy Laumig, 227 U.S. 229,
33 8.Ct. 242, 57 L. Ed. 490 (1913).

4, That the notice appearing at page 18224 in Volume 37, No. 175 of
the Federal Register was totally inadequate in that it failed to properly
advise interested parties of any federal statutes or regulations pursuant
to which the plat of survey was to be filed in the Office of the Bureau of
Land Management on the 16th day of October, 1972,

5. That the filing of the resurvey and establishment of the South boundary
of the Salt River Indian Reservation in accordance therewith, would con-
stitute an illegal attempt to change the boundaries of an Executive Order
Indian Reservation in violation of 25 U.5,C. § 398d and 25 U.S8.C. § 211.

6. At no time since the establishment of the Salt River Indian Reservation
by Presidential Executive Order have the members of that Tribe asserted
or attempted to assert any dominion or control over the lands lying to the
south of the north channel of the Salt River and therefore any attempt to
relocate the south boundary of sald Rservation ninety -three years after
the date of its creation is barred by laches., Smith v. Town of Fowler,

33 P.2d 1034 (1959).
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Mr. Fallinl
October 13, 1972
Page Three

7. The Arizona Highway Department has not been granted access to
many of the 24 Exhibits utilized and examined by the Field Solicitor In
the formularion of his Oplnion Memorandum M-36770 dated January 17,
1969, and therefore is without sufficient information to adequately frame
its protest at this time.

8. The surveyors conducting the resurvey have ignored the historical
background surrounding the various changes, both natural and manmade,
which have occurred over the past ninety-three years and which have
altered the course and flow of the Salt Rlver. .

9. Some of the changes in the flow of the Salt River and in the location of
the channels underlying said river may well have occurred as a result of
avulsion rather than by accretion. In order to make a proper determination
of this important factual issue, an in depth hydrological study should be
made by a competent riparian boundary expert or hydrologist before any

ermanent boundary line Is established by survey or otherwise. Sucha
study should also include an inquiry into the questions of whether or not
the island separating the north from the south channel of the Salt River
was once a part of the mainland on one side or the other and the question
of the date of formation of such island. City of Victoria v. Schott, 195
S.W. 681 (Texas 1893). .

10. They survey is deficient in that it contains no evidence indicating that
the south channel is either the deepest or the widest channel and hence it
cannct be affirmatively stated that the south channel is in fact the "main”
channel of the Salt River,

11. That if a determination is made that the boundary lies along the
middle of the main channel of the Salt River rather than along the thread
of the stream, the main channel is now the north channel rather than the
south channel.

12. The purpose of the dependent resurvey and survey of the south boundary
of the Indian Reservation should have been to determine the location of a
line lying ". . . up and along the middle of the Salt River. " However,
since neither the Speclal Instructions dated May 11, 1962, northe

amended Supplemental Special lnstructions dated March 9, 1972,

-



Mr. Fallini
October 13, 1972
Page Four

directed to those individuals performing the survey have been made
available to the Arizona Highway Department, this protestant has no
way of knowing what those performing the survey were wld to accom-
plish. .

Respectfully submitted,

GARY K. NELSON
The Attorney General

donald & Tothr

DONALD O, LOEB
Assistant Atiorney General

PGL:in
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APPENDIX A

The areas affected by the proposed boundary change in which the State of
Arizona has an interest are located at North Country Club Drive {SR 87)
and the Salt River Bed in Section 3, Township 1 North, Range § East,
Gila and Salt River Meridian, Maricopa County, Arizona, more particularly
described as follows: s

Lots 2, 3 and 4 and South half Northwest
quarter (81/2 NW 1/4) of Section 3, Town-
ship 1 North, Range 5 East.

A search of the above described property shows the record owner Is the
United States of America (Bureau of Land Management) by virtue of the
Treaty of Guadalupe-Hidalgo-1848. Subject to the Secretary of Interior's
order, dated January 17, 1969, determines the south boundary of the south
channel of the Salt River to be Reservation Boundary.

The above property is subject to the following encumbrances as sﬁown on
the records of the Buzeau of Land Management, Phoenix, Arizona:

A. Rights as granted by the Secretzry of the Interior to the Salt River
Valley Water Users' Assoclation under the provisions of the Act of June 17,
1902, (32 Star. 388) as agreed upon in contract between the United States of
America and the Salt River Valley Water Users’ Association, dated Septemkber
6, 1917. ‘

B. Withdrawals for reclamation purposes ordered by the Secretary of
the Interior dated July 10, 1940, and June 30, 1954, to Bureau of Reclamation.

C. R/W Highway AR 01728, dated July 30, 1951, amended July 22, 1965,
to Arizona Highway Department, through West half West Half Southwest quarter
Northwest quarter (W 1/2 W 1/2 SW 1/4 NW 1/4), Section 3, Township 1
North, Range 5 East, Route 87. This is our drainage easement for pipe
culverts under Country Club Drive. (SR 87)

D. R/W Highway AR 035991, dated August 16, 1966, to Arizona Highway
: Department, ;hrougﬁ '§ou:hwe5t quarter Northwest quarter (SW 1/4 NW 1/4)
and Lot 4 (Northwest quarter Northwest quarter (NW 1/4 NW 1/4) In Section
3, Township 1 North, Range 5 East. This is the right of way for State Route
87.

E. R/W Highway AR 035714, dated February 14, 1968, to Arizona High-
way Department, described as the South 40 feet of the South half Southwest
quarter Northwest quarter (S 1/2 SW 1/4 NW 1/4). Note: Right of Way into
the malntenance camp.
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¥. Maintenance Camp AR 032447 to Arizona Highway Deparmment
dated May 13, 1903, described as that portion of the South half Northwest
quarter (S 1/2 NW 1/4) of Section 3 Township 1 North, Range 5 East, more
particularly described as follows:

Beginning at the West quarter corner of said
Section 3; thence Easterly along the South line

of the Northwest quarter (NW 1/4) of said Section
3, a distance of 111. 83 feet; thence Northerly and
parallel with the West line of said Section 3, a ~
distance of 40 feet to THE TRUE FOINT OF
BEGINNING; thence continuing northerly and
parallel with said West section line a distance

of 240 feet; thence Easterly and parallel with

said South line of the Northwest quarter (NW 1/4)
a distance of 1000, 00 feet; thence Southerly ard
perpendicular to the last described course a
distance of 240 feet; thence Westerly 40 feet
Northerly of and parallel with said South line

of the Northwest quarter (NW 1/4) of Section

3, a distance of 1000. 00 feet to THE TRUE
FOINT OF BEGINNING, 5.49acres

Note: For some reason, the survey line has excluded the above camp,
part of which would be included in the so called south channel,

The authority for this above Grant came from the Federal Aid Act imple-
mented August 27, 1958, 72 Stat. B85 Title 23, U.5.C. § 317.

MATERIAL SITES

The State Highway Department over the years has had at least three (3) valid
Material Pits in the affected area.

G. M.S. No. 1161: Legal description of this pit covered all of Lot 4and
Southwest quarter of Northwest quarter (SW 1/4 NW 1/4), Section 3, Township
1 North, Range 3 East, Gila md Salt River Meridian, Arizona, was approved
October 1, 1952, under Contract No. 14-06-300-21 from Bureau of Reclamation
and was later terminated by letter dated April 28, 1969 - termination to take
effect on June 30, 1969.

H. M.S. No. 74 and 198: Legal description of this pit covered 2l of Lot
3, Northeast quarter Northwest quarter (NE 1/4 NW 1/4) Section 3, Township
1 North, Range 3 East, Gila and Salt River Meridian, Arizona, was approved
September 8, 1948, under Contract No. 176a-444 from the Bureau of Reclama-~
tion, and was later terminated by letter dated March 30, 1967." Termination
to take effect May 15, 1967. .



I. M.S. No, 6083: Legal description of this pit covered the West 330
feet of the South 660 feet of Lot 3, Section 3, Township ! North, Range $
East; Gila and Salt River Meridian, Arizona, was approved January 1, 1972,

and expired June 30, 1972, under Contract No. 14-06-314-15 from the
Bureau of Reclamation,

J. The Secretary of the Interior, through Public Land Regulations, also
has granted several patents in the affected area. '
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ARLIETANT? GEF COVRIEL

November 15, 1972

State Director

Bureau of Land Management
Fedzaral Building

Phoenix, Arizona B35025

Re: Protest by the Arizona State Highway Commission of the
proposed filing of Dependent Resurvey and Survey of the
South Boundary of the Salt River Indian Reservation,
accepted August 17, 1972,

Dear Mr. Fallini:

The State of Arizona, by and through the Arizona Highway Commission
hereby submirs its Amended Notice of Protest against the Plat Survey of
the South Boundary of the Salt River Indian Reservation accepted August
17, 1972. The Highway Commission filed its original Notice of Protest

with the Bureau of Land Management in Phoenix, Arizona, on Qcrober 13,
1972,

Enclosed herewith are Exhibits 1, 2, and 3 consisting of three aerial
photographs of the Salt River described as follows:

1. Aerial Mosaic Photographs {with overlay) of Salt
River taken December 31, 1965.

2. Aerial Mosaic Photographs of Salt River taken
Pecembar 31, 1953.

3. Aerial Mosaic Photographs of Salt River taken
January 6, 1966,

It is respzctfully submitted that careful visual study and analysis of the
enclosed aerial photographs clearly demonstrates the obvious facr that
during the period from 1965 through 1972, the main channel of the ambula~
tory Salt River has been and continues to be the North rather than the South
Channel, It ;& further submitted that the enclosed photographic exhibits

EXHIBIT A
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Me. Fallini
Novembar 15, 1972
Page Two

reveal the additional fact that the wafer at its lowast level clearly defines
the thread of the Salt River as the North Channel.

The Arizona Highway Commission, by and through the office of the Attorney
General of Arizona, hereby requests the opportunity to present oral argu-
mant along with the testimony of expert witnesses at any hearing or hearings
which may be held In connestion with the filing of the above describad plat
of survey.

The Commission is also in possession of a number of additional pertinent
photographs and doecumentary evidence which it reserves the right to intro-
duce into the record at any future administrative proceedings brought for
the purpose of establishing the South Boundary of the Salt River Indian
Reservation.

Respactfully submitted,

GARY K. NELSON
The Attorney General

Aomadd & Loehe

LONALD O, LOEB
Asgistant Artorney General

DOLtjn
Enclosures
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IN THE UNITED STATES DISTRICT COURT -
FOR THE DISTRICT OF ARIZONA

e e o

SALT RIVER PIMA-MARICOPA INDIAN
COMMUNITY, -

-

e

‘ Flaintiff,
vs. No., Cv-72-376-Phx.

*

ARIZONA BAND & ROCK CO., an
Arizona corporation, et gl.,

L1}

Defendants.

L L

JOHNSON & STEWART MATERIALS,
INC., et al.,

(]

Plaintiffs,

”

VE.

ROGERS C. B. MORTON, Secretary
©f thé Department of the
Interior, et al.,

No., Cv~73-579-Phx.

an

Defendants.

»e

e

CITY OF MESA, an Arizona
a municipal corporation,

Plaintiff,

-

E L

vs.

ROGERS C. B. MORTON, Secretary
of the Department of the
Interior, et al.,

-y

AHo. Cv-T3~769-Phx,

as

Defendants.

.

SALT RIVER VALLEY WATER USERS'
ASSOCIATION, an Arizona corpora-
tion, et al.,

-

Plaintiffs,

VE. No. OV"?“"'SSB"PMo

ap

ROGERS €. B. MORTON, Becretary
of the Department of the
Interior, et al.,

L]

(-1

Defendants. . AuSi 8 1976
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STATE OF ARIZONA, ex rel.,

W. A. ORDWAY, Director of the
Arizona Department of
Transportation, .

Plaintiff, -
vE. No. Cv-T4-529-Phx.
ROGERS C. B. MORTON, Secretary

of the Department. of the
Interior, et al.,

LL]

-

+0

Defendants.

E1d

MEMORANDUM

On the question'of standing to sue, the court has determined
8ll the "land cleimants® have standing.

L. The City of Mesa's standing is not contested but the
others are. ,

B. Allied Concrete's standing is based on control of lands
of patented status.

C. Johnson & Stewart (and the individual claimants) base
their standing on mining claims. ’

D. Salt River Valley Water Users' Associstion and Salt
River Project claims under 43 U.S.C. 416 and 43 U.S.C. &21.

_Argumehusor lack of standing to sue in part sre defective
in that they presume the ultimate issue (whether the lands in ques-
tiog belong to the Indians or was “pubizc.“ Furﬁher argument of
lack of standing 1# thet their rights are merely contract rights.

E. State of Arizona & Maricopa County rely on pernmits
issued by the Bureau of land Management pursuant to 43 v.S.C. 387.

1. LEGAL.DISCU§§;ON OF STANDING

A:. The test. )
The Administrative Procedure Act (5 USC $702) provides for
the right of revgﬁw in the following language.

. A person suffering legel wrong because of agency
- action, or adversely affected or aggrieved by agency
action within the meaning of & relevant statute, is
entitled to judicinl review thereof.

’

-
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Although "legal interest” used to be given a very strict 1nterpreta4
tion, the law of'standing has been revamﬁed by the Supreme COurt.in
recent years. In companion 1970 cases, the Court established & two
pronged test for stending to challenge agency sction under the APA.;/
(1) The agency action challenged must have caused the plaintiff
'1nJufy in fact." Thebinaury tpen, must not be hypothetical; there
must be current advefsarinesa. One party which may have difficulty

in arguing this point is Salt River'Vklley Vater Users' Assoclation;
apparently, their contracts have not yet been cancelled. Neverthe-
less, rejecting standing on thig ground would be anomolous beciuse

8 verdict for the Indians would certainly mean ecancellation of the
contracts because they were void ab initio. (2) The second considera-
tion is that the injury in duestion must be to an interest ”drguably
_within the zone of interests to be protected or regulated by the
statute or constitutionsl guarantee in question." For example, in
environmental cases, the parties fregquently seek protection under the

EPA legislation which in fact was designed to protect environmental

interests. Here the parties seek to protect their Yproperty"™ interests

which fall within the due procesé clause of the Constitution.

In two other recent Supreme Court cases [Sierra Club v.
Morton, 405 U.S. 727 (1972) and United States v. Students Chailenging
Regulatory Agenci Procedures (SCRAP), 412 U.S. 669 (1973). See also
Cedy v. Morton, 527 F.2d 786, 791 (9th Cir. 1975)], the court applied
the above test to noneconomic injuries, requiring only thet perties
assert individualized harm.

’ Although the Indians and Secretary argue otherwlse, I think
it is easy for this court to envision sufficient harm to the land
claimants by a verdict for the Indians, to entitle the claimants to
standing. An sttenuated line of causation from the agency action to

L )

;/Data Processing Service v. Camp, 397 U.S. 150 (1970) snd Barlow v.
Collins, 397 U.5. 158 (1970). See also American Horse Protection
Ass'n, Inc. v. Prizzell, 403 P. Supp. 1206 (D. Nev. 1975). Data
Rrocggg;na the petitioners sought to protect thelr "competitIve

“ position.” 1In Barton, tenant farmers were asserting property rights
viz. the landowners, but were granted standing. Here a similar
possessory right is being argued by some of the land elsimants.



!
the interest injured and protected is adequate. American Horse, n.l

Bupra.
B. Applying the Test to Particular Types of Interests
1. Mining Claims. )
The'éeneral rulg 45 that government officials can properly
ecencel entries, but they do not heve Bn arbitrary snd unlimited power
to do so. 63 Am. Jur.2d, Public Lands, §64 at 535.
The Ninth Circuit hes rendered some contradictory opinions

on the status of mining claims as property interests worthy of due

process rights. See United States v. Walker, K04 F.28 477 (9th Cir.
1969); Adams v. Witner, 271 F.2d 23 (9th Cir. 1958) and U, S. V.
Consolidated Mines & Smelting, 455 F.2d 432 (9th Cir. 1971 'ggg

also Wilbur v, U.S., 2B0 U.S. 306 (1930) and Best v. Humboldt Mining
Co., 371 U.S. 334 (1963).

2. Cancellation of Leases, Licenses and Contracts.

This is the problem related to Arizona's, Maricopa County's
and the SRV's staﬁding. tr discussing the erosion of the fprivilege
vg. rights® doctrine, Davis {Administrative law Text, P. 184, §7.13=
(1972)] states: '

Mzny licenses that were once regarded as

privileges have become rights. The movement is

strong, and clear, although some traces of the

privilege doctrine remain in stage courts.

Davis goes on to note that occupational licenses have'always been
treated more favorably because they can obviously very easily affect
economic interests. .

Interests which mey be merely possessory and based on con-
tract or license cannot therefore Pe automatically excluded from due
process protection. See €.p., Puentes v. Shevin, 807 U.S. 67 (1972);

Poddie v. Conn., 401 VU.S. 371 (1971); and Johnson v. Lower Elwha

Tribal Community, Ete., Wash., 484 P.24 200 (9th Cir. 1973). In

Sessions, Inc. v, Mortom, 348 P. Supp. 694 (C.D. Calif. 1972) the
plaintiff sought review of a decision by the Secretary of Interior
ferminabing @ lease on Indien lands. 'The gourt found judicizl re-

view under the Administrative procedure Act (5 U.5.C. §702) was

e
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permitted despite the government®s argument that the decision was
discretionary and hence unreviewable. The ressoning employgd in
Sessions at 689 is applicable here {especially with regard to the
alleged violations by the SRQ of iheir contract):

Here, extinguishment of the rights and obligations
of the parties must abide & determination of facts
showing & breach of the contractual terms of the
lease¢., Such 8 function, Judieizl in scope, is not
entrusted to the Secretary but rather is reserved to
court action. :

To hold, as defendants urge, that the Secretary's
decision 48 binding terminetion of the lease if sup-
ported by substantial evidence in the sdministrative
record, would make one of the interested parties to
the lease the f£inal arbiter of the respective rights
and obligations of the parties to the lease contract.
Such & ruling would be an anathema t0 the concept of
due process...

The Secretary and the Indians rely on cases which are dis-
tinguishable. For example, Bowman v. Udall, 243 F. Supb. 672 (D.D.C.
1965) aff'd sub nom., Hinton v. Udell, 364 F.24 676 (D.C. Cir. 1966)

and Mollobhan v. Gray, 413 F.2d 349 (9th Cir. 1969) involved standing
-under the Taylor Grazing Act (43 U.S.C. 315 et seq.). That act

(§315 b) specifically provides that permits granted under it shall

not create & right in the land and suthorizes the Secretary to cancei
in his discretion. Furthermore, in Bowman, the court found the testl-
mon§ on financial loss speculative end indicated that the only in~-
terests which were being threatened were subsurface rights, not the

surface rights involved in grazing permits. In Sessions (at p. 698)

the court also distinguished Mollohen by stating: although the
court "appears to speak in terms of cancellation, analysis of the

facts makes it clear that it was gontinued use (non-renewal) of part

of the grazing allotment granted to plaintiff on an annual basis that
concerned the Court.” This latter factor 1s in keeping with the cases
regarding due process and dismissal of teachers before their con-
tracts have terminsted as opposed to not renewing thelr contraéts

for the upcoming year. In the cases at issue here, it seems that
"eancelletion" rather than "nonrenewal® occurred, and therefore the

parties are entitled to due process.



11, A BRIEF REVIEW OF THE COURT'S ORDER ON THE SUMMARY JUDGMENT
MOTIONS. | o '

A, .Thé Issues

The court's order on the summary judgment motions should be
reviewed because it applies to many of the arguments now being raised
with fegard to the proposed findings and conclusions.

There were two motions which the court ruled on: 1) the
motion by the Indians seeking to have the Secretary's decision de-
clared discretionery and unreviewable 2nd declaring the defendants
liable for past and continuing trespass, and 2) the City of ¥esa's
motion (joined by the other lend claimants) seeking to have the 1972
plat and underlying survey set sside. This latter motion was prenised
on the theory that the government issuance of pateﬁts to the plalne
tiffs exhausted the Secretary's suthority over the land in question
and statutes w@ich prevent the creation or the enlargement or con-
striction of reservation boﬁndaries without Congressionasl approval Bs
well as those laws which preclude the execution of resurveys so
executed as to impair the bona fide rights of any claimant, entrymen,
or owner.

B. The Court's Resolution of the Issues

1. Although Mesa had contended that a patent is the
highest evidence'or'ownarship and the jurisdiction of the land de-
partment ceases with the issuance of a patent (43 U.S.C. §1151), the
court noted that 25 U.S.C. §176 and 43 U.S.C. §52 permits the Secre-
tary to survey public and Indian lands. Since the court noted the
deteimination of rightful ownership {(public or private} was the ulti-
pate issue of the case, it concluded that summary Judément WAS pre-
mature.

2. Purthermore, 43 U.S.C. $§52 indicates that the survey
of private land is ﬁermissible insofar as it is necessary to com-
plete a survey of public lands. YThe court found two Supreme Court
cases which suggested the Seeretary hae the right to initially de-~
termine ToF purposes of tne survey what is public land, Rirwan y.
Murphy, 189 U.S. 35 (1903) and Lane v. Darlington, 249 U.S. 331 (1919).
In Kirwan, &t 55, the court employed the following rationale:

b
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"after the land officers shall have disposed of the

guestion, if any legal right of pleintiff has been

invaded, he may seek redress in the courts., He

insists he now has the legal title. if the Land

Department decldes in his favor, he is not injured

If they give patents to the applicants for preemp-

tion, the courts can then in the appropriate pro-

ceeding determine who has the betier title or right.”
In Lene, at 333-34, the court emphasized that the goverrment like a
private landowner has the right to survey for its own purposes and
if as & vresult of the survey aaopted,‘patents are given to the land
ant conflicts develop, the courts can then decide who had better
right or title. The language is particularly significant as it re~
lates to rights derived under the APA &nd due process'clause:

...This retracing of the Hancock line is not. directed

to the plaintiffs, but, as we have szid, is an

investigation by the United States on its own account.

_ The plaintiffs gained no rights by the approval of the
Sickler line: they lost nong by the substitution of
%Ee

the Perrin line. Se Bete were neither adjudiestions
g%%3%§$%%ggggﬁ. The plaintiffs' rights were fixed

The court therefore denied the land cleimants® motions in the case

gt bar, refusing to Etrike the plat and survey from the public reco;d.
3. The court alab noteﬁ that & patent is §oid ab

initio 4f the land was not legally gveilable for patent. Because

. the validity of the patents was &8 factual issue, the City of Mesa's

eontention that the Secretary lost jurisdiction over the land when

the patents issued, was also insufficient to support a summary Judgment.
4, The Indians' motion was also denied, for although

the court recognized the cases which said that deciszions of the land

department regarding sUTVeys Werse unassailable by the court, there

was an exceptién to this general rule. Such decisions were challenge~

able "in direct proceedings." That exception applied to the case

at bar because the land eisimants have directly sued the Secrﬁtary

of Interior.

7IT. BURDEN OF PROOF AND OTHER {SSUES WOT DECIDING THE MERITS OF

THE BOUNDARY DiSPUTE. | L b AT
A. The Effect of Patents on the Burden of Proof
The land claiments relying on patents argue now as they

N eI L
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g44 4n their summary judgment motion thap there i 8 very strong
p&esumption of the valldity ofpatents and that they ecan only be
overturned if there is fraud or gross error. Mesa argues that there
has been no evidence of fraud or gross error and the court should
not give a preﬁumption to the correctness of the 1972 plat and sur-
vey. "Gross error" may be evidenced when the lLand bepartment grants
patents to lands which had never been surveyed.

Despite the possibility of "gross error® classification,
there ere & pumber of cases which have deelt with the priority of
patents over lands which have previously been conveyed or reserved.
Lands which have been appropriated or yegerved for & lawful purpose
are not public eand are impliedly excepted from subsequent laws, grants
and disposals. Such patents have been held void ab initio because
the Land Department does not have authority over the lands they are

purporting to convey. See e.g., Northern Pac. Ry. Co. v. U.S., 227
U.S. (1%13); U.S. v. Minnesota, 270 U.S. 181 (1925); Scott v. larew,

166 U.S. 100 (1905); Burfenning v. Chicago, St. Paul, Min. & Ohio
Ry. Co., 163 U.S. 321 (1896); Wilecox v. McConnel, 38 U.S. (13 Peters)
k96 (1839); U. S. v. Conway, 175 U.S. 60 (18995 LaRogue V. V.S.,

239 U.S. 62 (1915); U. 8. v, Stewart, 121 ¥.2d 705 (9th Cir. 1971).

The presumption of patent validity has not been employed in these

cases. Northern Pac. at 366 dealt specifically with this issue:

The Court of Appeals expressed the view that
the rule that resolves doubts in favor of the patent
issued by the United Stetes doee not apply in such
case... Much ean be said in support of that view.
It must be borne in mind that the Indlans had the
primary right. The rights the Government has are
derived through the cession from the Indians. If

- the Goverrnment may control the cession and control
the survey and by the action of 1ts ggents fore-
close inguiry or determine it, an easy means of
yrapacity is afforded, much quieter but as effectusl
as fraud.

The presumption of patent validity cases then are 1na§plicab1e to
our factual situation.

Another}approach huppartins this econclusion is to eonsider
the cases uhich-aﬁggaﬁ% “hat Rbemzuthea:rka: ¥ 1« m~ gurvey, patents

are ineffectual 4n eonveying the land. A review of the factual
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setting in this case reveals that although there were three official
surveys of the area, the Ingalls' survey came before the reservetion
was even created and it did not even mesnder the Salt River, but
merely eontained & sketch of the piver gnd some descriptions kn the
field notes. Chillson @id not determine the south boundafy of the
reservation either, mithough he was instructed to do so. He did
meander one bank of the river, as this was in keeping with survey
rules &t the time. (The Salt River was & nonnavigable stream and
the rules only required the surveyor to meanaér one bank). The
Executive Order's words "up and along the middle of the river™ on
their face are in conflict with 8 conclusion that Chillson surveyed
the boundary of the Reservation. Farmer likewise meandered only one
" bank of the river, but someone apparently drew a dotted line up the
middle of the river 4n his survey. The brief of the City of Hesa
mekes some argument to the effect that even though the field notes
do not reflect that Farmer meandered both banks of the Salt River,

" Fermer probebly estimated the middle bf the river and that ought to.
be sufficient for our purposes. Somehqw Farmer is supposed to have'
estimated the middle of the river by measuring the distance between
the right bank and the waters edge. At any rate, suffice it to say
that this court feels itselfl to be cerfect in finding that there had
been no official survey of the southern boundary of the reservation
until 1972. (Even the expert Vorhees conceded that point.) For
support of the conclusion that petents are ineffective in conveying
1and ‘which hes not been surveyed see Horne v. Smith, 159 U.S. 40
(1895); Lee Wilson & Co. v. U.S., 245 U.S. 2% (1917); and Carroll v.
U.S., 154 P. 425 (9th Cir. 1907). It is especially interesting to

note the court's response to the equitable "reliance® argument pro-

pounded by the patent hplders in Lee Wilson, supra at 32: %...1f

for the sake of the argument we assume the existence of the equitable
considerations insisted upoen, it 48 menifest that the prayer for
theiyr enforcement is in ®he —wdpws a® Shinmme h-~===® Shp =nheve of
judicial authority however much relief on the subject may be appro-
priately sought from the legislative department of the governpent.”

-9
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B. A Patent Revocation Proceeding is Nesessary i

Although this irgument has been raised time and again, the
court has resolved this issue through an earlier erder which indica-
ted the Indians coula sue on their own behalf and it was not necessary
for the Bniied States to join in their behalf.

C. Laches, Estoppel, Statute of Limitations, etc.

The land claimants now argue that the Indians are estopped
from esserting their title to the zaqd in questiop because they have
"acquiesced” for so long in éhe assertion of titles etc. inconsis-
tent with such ownership. Such scquiescence is in fact very debat-
able as the record refllects the apparent confusion over the boundary
4n the 1850's and in the 1940's.t111 the present. Nevertheless,
courts have rejectéd the appliéation of laches to assertions of title
by the government or Indlans. (U.S. v, Minnesota, supra, Northern

' Pee. v. U.S., supra, and B.S8,; V. Stewart, supra.

IV, THE ADMINISTRATIVE PROCEDURE ACT AND DUE PROCESS

This section deals with the heart of the court's approach
to the case, for it concerns the extent to which the court may end
should review the Secretary's decision as to the interpretation of
the Executive Order and the survey. )

A. 'he Administrative Procedure Act does Not Apply to

AI; Administrative Action.

The Indians and Secretary contend first and foremost that
this court cannot review the Secretary's decisions regarding the land
in question. To determine whether this is the case, it is necessary
to look to the Administrative Procedure Act initially. 5 7.5.C. §T0)
provides that the APA shall apply to agency action fexcept to the
extent that--{1) statutes preclude judicial review; or {2) agency
sction is committed to agency discretion by law."

An expmination of the statutes which could bde contrued
as suthority for the survey (43 USC §2, 43 USC §52, and 26 USC §176)
reveals that thgre is no speeific dndication c{ Congressionnl intent
to exclude surveying mctivities of the Secretaryh;f Interior from

Judicial review. Although eases demonstrate that the Secretary of

w3} 0w
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Interior has many times argued that he is *ghove® the APA, courts
have rejected the argumgnt.

Proceeding to the second exemption to the APA, a more
difficult question arises. Almost every agency getion involves &h
element_or discretion and perhaps that is why the courts have hed
such airrieuzt§ 19 dealing with this exception. See Jaffe, Judiecisl

—————

Control of Administrative Action, pp. 374-75 (1965); Ferry v. Udell,
336 F.2a 706, T11 (9th Cir. 1964). The leading case on the discretion
exemption, &nd for that matter the Administrative Procedure Act in
general, 45 Citizens to Preserve Overton Park v. Volpe, 401 BT.S.
462 {1571). In that cese the Secretary of Transportation was not
authorized by two federal statuteé to finance construction of high-
ways through public parks if a "feasible and prudent™ alternative
route existed and if no such route was availsble to approve construc~
tion only if there had teen "a2ll possible planning to minimize harm"
to the péfk. The Secretary had argued that his determination of
highway routes (in this case through & park) was discretionary. The
court, however, stated:

...{@]he Secretary's decision here does not fall

within the exception for action "committed to agency

discretion." This 15 8 very narrow exception [eit-

ing muthorityl... The legislative history of the

Administrative Procedure Act indicates that it 3=

applicable in those rare instances where "statutes

are drawn in such broad terms that in & given case

there is no law to apply.” '
The court found "law to apply® 4n the form of the statutory limite-
tions referred to sabove in routing a highway through a park.

his circuit has time and again sttempted to resolve
agency discretion's interaction with law. The most recent attempt
was in Ness Inv. Corp. v. U.S. Dept ¢f Agr, Fovests, 512 P.2d 706
(9th Cir. 1975); Accord, Strickland v. Morton, 519 F.2d 67 (9tn

Cir. 1975). In Ness at 715, the court formulated the following test:

Thus we face the following alternative proposi-
tions: Where consideration of the language, purpose
and history of a statute indicate that action teken
thereunder has been committed to agency discretion:
(1) & federal court has jurisdiction to review mgency
action for abuse of discretion when the alleged mbuse
of discretion involves violation by *he agency nf

constitutional, statutory regulatory or other legal
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mandate or restrictions: (2} but a federal court ‘
does not have jurisdiction to review agency action

for abuse of discretion when the alleged abuse of

discretion consists only of the making of an informed
Judgment by the agency.

Earlier formulations of the test were endeavoring to get at the same
conceptual distinetion. For example in Mollohan v. Gray, 413 F.24
349, 351 (9th Cir. 1969), the court spoke in terms of mandatory
discretion and permiss&ve Giscretion in the follovwing manner:

With & mandatory type statute, administrative

discretion is limited to deciding whether the

statutory requirements have been met; If they are

met, the Secretary must take certain action. With

g permissive type statute, even where an applicant

meets a&ll of the statutory requirements, the Secre-

tary s5till has diseretion to refuse to act. Discre~

tionary action under a2 permissive type statute 1s

exempted from judicial review under the Administrative
Procedure Act.

Applying these various tests to the facts of Sait River,
leads to the conclusion that 2t least some aspects of the Secretary
of Inte}ior's actions sre reviewable under the Administrative Pro-
cedure Act. In looking at those actions, it is importent te dis-
tinguish between the 1969 decision interpreting the phrase “up and
along the middie of the river" from the Executive Order and the actual
survey and 1972 plat. l ' ‘

The land claimants maintain that the 1969 decision cannot
be construed s ;al;ing within fhe definitione of surveys as used
in the various statutes guthorizing the Secretary to survey lends
(e.g., 43 U.S.C. §2 and §52 and 25 U.S.C. §176). Here the Executive
Order itself is the law to apply; interpreting & phrase like "up and
along the middle of the river” is certainly in part & legal process
which a court should be allowed to examine. iurthermnre, Section

'706 of Title 5 states: "To the extent necessary to decision and
when presented, the reviewing court shall decide all relevant ques-
tions of law, interpret constitutional and statutory provisions, and
determine the meaning or applicabllity of terms of an agency action.
T conclude then, that the 1969 decision 1nterp&et1ng the Executive
Order is within the APA.

When the court concludes that the 1969 decinion was in fact
eorrécta then it must decide whether the Burvey Stself falls witpin
ghe discretionary exemption. The manner in which & line is lald on
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the ground and the factors that enter into that decision call for a
great deal more expertise than this court has. The land claiments
complain that the actual survey itself had defects in that the
thalweg line was run‘up the deepest part of the existing gravel pits

" &nd that could hardly have been the thalweg line back in 1879'uhen
the reservation was created. PFurthermore, they argue that the selec-
tion of the old south channel was & mistake because there §s a dif-
rerept-south chennel now which has resulted from accretive rather

* than avulsive changes. Although there may well be a @ifference of
opinion as to where the thalweg of the southern channel now lies, 1t
is doubtful that this court is better équipped to determine that fact
than the cadastral survey team.

One further point argued by the land claimanty on this dis.
eretionery issue is that 81l of the Secretary's sctions sﬁould be
limited by the constitutional law--in particular the due process
clause. Since there is no hearing provided, nor opportunity te sub-
nit evidence or even notice as to the 1969 decision, the parties are s
entitled to review. There wes an opportunity to respond to the 1972: ‘
pilat and survey becmruse it was publinhe¢ in the Federal Register and
notification was given that objectidna to it would be considered.

B. The Scope of Review

Assuming et least some of the Secretary's decision is re-~
viewable, the following provisions of the Administrative Procedure
Act (§706) applies: |

. ++.The reviewing court shallw-

{2) hold unlewful and set seide ggency sction
findings, and gonclusions found to beéw~
(A) arbitrary capricious, an abdbuse of dis-

O ) contrary to  eonssitutional rights power,

privilege, or immunity;

%ci in excese of statutory Jurisdiction,

authority, or limitations, or short of statutory

Tights {D) without observance of procedure reguired

by 1aw;(£) unsupported by substantial evidence in &

case Bubject to sections 556 and 557 of this title -

or otherwise reviewed on the record of &n agency
hearing provided -by statute; or



(F) unwarranted by facts to the extent that
the facts are subject to trial de novo by the re-
viewing court...

1.‘ Subsection {(C)

In Overton Park, the court indicated that the rirst.ques-
tion to be asked is whether the Secretary has properly construed his
guthority to act. In Salt River it seems to me that the Secretary
was within his authdrity in making the particuler serier of decisions
;hich he did¢. Each was econeistent with his fduty to survey reserva-~
tion boﬁndaries.

2. Subsection (A)

Perhaps the lowest common denominater of the scope of re-
view 1s the arbitrary or capricious test.

To make this finding the court must consider whether

the decision was based on a consideration of the

relevant factors and whether there hes been a clear

error of judgment... Although this inquiry into the

facts &5 to be searching and careful, the ultimate

standard of review is a narrow one. The court is

- not empowered to substitute its Judgment for that of
) the agency. [Xd. et 416].
Using this test, it 4is impossible for the court to.end up reversing ¢
the Secretary, for his opinion was obviously well thought out &nd
considered a great deal Af not all of the relevant evidence.
3. Subsection E

With r;gérd to the spubstantial evidence test the Supreme
Court Sas stated (Id. st 414) that 4t epplies "only when the sgency
action is taken'pursuant to 8 rulemaking provision of the Administra-
tive.Procedure Act itself... or when the agency action is based.on
& public adjudicatory hearing.” The action in question simply
doesn't f#ll within either category and so the substantial evidence
test does not apply.

4. Subsections B and D

Both of these subsections to §706 may be considered jointly
for the purpose of this action. The law of course which is glleged
to have been vioxﬁted is the constitutional right to due process.
Certainly there was nothing &n the statutes here explicitly requir-

ing & hearing, ané the esses gited in the opinion on the summary

. -
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i
Judgment motions make it doubtful that due process reguirements are

necessary before the government surveys land. See Lane v, Darling-
ton, supras and K;rwah v. Murphy, supra. The surveys themselves had
" no legél affects on the claimants' rights until the courts re-
solved the confiiect. This brings us to the iast uﬁd most relevant
type of review for the case at bar,
) 5. Subsection F _

There are only two situations in which de movo yeview is
required according to the Supreme Court. Overton Fark, supra, and
Camp v. Pitts, 411 U.S. 138 (1973). The first is "when the action
is pdjudicatory in nature and the agency fact finding procedures are
inadequa;e. The second is'when izsues that were not before the
agency are raised in a proéeeding to enforce nonadjudicatory sgency
action. '

Both of these alternatives require p consideration of
what is sdjudicatory action. Davis, supra at 123-24 makes these
generalizations. A rule meking activity is generally designed to
apply to 2 number of unnamed parties, it requires further proceeding;
to be enforced, and it ordinerily looks to the future. An sdjudi-
eatory action on the other hand applies to a smaller number of named
parties, has immediate impact, and is retrospective (considers past
action). The APA in 5 USC §553 provides for notice and an opportunity
to submit evidence in the case of some rulemaking activities. 5 USC
§554 indicates that where adjudicatory requirements are mandated by
statute [pee e.g., Ferry v. Udall, 336 ¥.24 706 (9th Cir. 1964} and
v.S. v. Walker, 409 F.2d4 477 (9th Cir. 1969), and especially Law
Motor Freight Inc. v. CAB, 364 F.2d 135 (ist Cir. 1966)] notice and
hearings may be required. Other cases discuss the meaninglessness of
trying to categorize the agency action in question. Dusguesne Light
Co. v. EPA, 481 F.24 1 (3ra Cir. 1973) and Appalachian Power Co. V.
EPA, 477 P.2¢ 495 (4¢th Cir. 1973). The latter case at 501 suggests
& very practical approach:

ev.[1IJf the vesulting sdministrative action, whether
regarded as rulempking or otherwise "is individusl
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in impact and condemnatory in purpose” or "when the

issue presented is one which possesses & great gub-

stantive importance, or one which is unusually

complex or difficult to resolve on the basis of

Pleadings or argument,” s hearing preceding any Tinsl

administrative action 4s appropriate.
Certainly the criteris in the Aﬁgalachian Power case are satisfied in
these S2lt River circumstances. The issue is not so much, howeve},
whether an opportunity for a hearing, etc. arises st the administra-
tiveilevel (if in fact that aministrative decision is not b;ncing)
but rether that at some stage before final adjudication of rights the
parties are afforded g right to submit evidence, etc.

I have concluded that (given the implication that some form
of classification is necessary) the first requirement $s not satisfied.
Thie 15 not an adjudicatory action &end I refer to the sbecific language

of the court in Lane v, Darlington, referred to in the order on the

motions for summary judgment. The court there specificelly said that
the survey was not &n adjudication. At any rate, even if it were 2an
edjudication, the fact finding procedures msy have been adequate in

that they involved efforts to submit evidence by disputing sgencies ’

(the BIA eand the BLM) and much of the relevant evidence was considered.

The second provision for de novo review howéver. seems to f£it our fact
situation perfectly; dissues that were not before the agency (Secretary)
are now being raised in a proceeding to enforce noﬁadjudieatory agency
action. As the court suggested in its opinion on the summary judgment
motions, the surveysin and of themselves were not final--further

court acticn wes neoessary to affect legal rights. Normally these
proceedings would be for patent revocation brought by the United

States. Here, however, it 1s in the form of a trespass and damage
action initiated by the Indsans. Cerfainly new issues were raised

&t trial than had been considered by the Secretary, slthough their

relevance may be debatable. Other cases supporting de novo review

here are U.S. v. Indpt. Bulk Transport Inc., 398 P.Supp. 1319 (S.D.
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N.¥. 1975) and American Image Corp. v. U.S. Postal Serv., 370 F.
Supp. 964 (S.D. N.Y.) aff'd, 503 F.24 1397 (2nd Cir. 1974). In
addition to these there are a nunber of recent Supreme Court decisions
which have gregtly expanded the éoncept of due process, see e.g.

Fuentes, supra, and Boddie, Bupra,

Done and dated this /éz‘ day of August, 1576.

« D. Murray
"Senior United States D
Judge.
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96-002-0071

SALT RIVER
PUBLIC LAW 95-399 [8. 3002}; Sept. 30, 1978 @/g
SALT RIVER PIMA-MARICOPA INDIAN RESERVA-
TION—ARIZONA-—BOUNDARIES
An Act to modify a portion of the south boundary of the Salt River Pima-
Maricopa Indian Reservation in Arizona, and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, Sait River Pima-
Maricopa Indian
FINDINGS AND POLICY ie.&ervation,
nz.
Secriox 1. (a) The Congress hereby findsthat— Boundary

(1) the Salt River Pima-Maricopa Indian Reservation was revision.
established on Federal lands for the purpose of providing a place
for members of the Salt River Pima-Maricopa Indian community
to live in peace and prosperity with other persons in Arizona;

(2} at the time of the creation of such reservation, a portion
of the south boundary was established to follow the course of the
Salt River;

(3) the United States granted patents for, and leaseholds and
other interests in, lands adjacent to such boundary for sand and
gravel excavation and for other purposes to persons who were

. not members of such Indian community;

(4) subsequent to the establishment of such boundary, the
course of the Salt River shifted, ecreating uncertainty with respect
to the precise location of such boundary; and

(8) %y an Executive order, the Secretary of the Interior located
and permanently fixed such boundary in 'a location which
included within such reservation, lands for which the United

" States had previously issued patents, Jeaseholds, and other inter-

ests, causing confusion and an ongoing controversy between such
Indian community and persons holding such patents, leaseholds,
and other interests, -

(b) The Congress hereby declares that it is the policy of the Con-
gress to resolve, without costly and ]engith litigation, the dispute
between the Salt River Pima-Maricopa Indian community and the
persons referred to in subsection (a)(3) over the location of the
south boundary of the Salt River Pima-Maricopa Indian Reservation.

MODIFICATION OF SO0UTH BOUNDARY

Sxc. 2. The south boundary of the Salt River Pima-Maricopa Indian
Reservation in Arizona (hereinafter in this Act referred to as the
“reservation”), created by the Executive order issued on June 14, 1879,
shall be modified in accordance with the provisions of sections 3 and 4
of this Act. Any portion of such boundary established by this Aect
‘shall be fixed and permanent and not ambulatory.

RESERVATION LAXNDS

Sec. 8. {(a) (1) The Secretary of the Interior (hereinafter in this Land acquisition.
Act referred to as the “Secretary”) shall acquire by purchase or con-
demmation the lands described in paragraph (2). Upon acquisition,
-such lands shall be added to the reservation. The acquisition of lands

92 STAT. 851
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under this subsection, and payment for such lands under section 5(b)
of this Act, shall be deemed to have been pursuant to condemnation
by the United States. ‘

{2} The lands authorized to be acquired in paragraph (1) are
located in township 1 north,-range § east, Gila and Salt River base
and meridian, Arizona, and are those portions of the land in—

{A) the south half of the southeast quarter of section 7 of such
township and range; :
{B) the south half of the southwest quarter of section 8 of such
township, and range; and
(C) the southwest quarter of the southeast quarter of section 4
of such township and range;
which Jie north of that boundary line representing the middle of the
south channel of the Salt River and the south boundary of the Salt
River Indian Reservation as shown of record on a map entitled
“Township 1 North, Range 5 East, of the Gila and Salt River Meridian,
Arizona, Dependent Resurvey and Survey of the South Boundary of
Salt River Indian Reservation™ which consists of four sheets, dated
August 17, 1972, and is on file and available for public inspection at
the Department of the Interior, Bureau of Land Management, Wash-
ington, District of Columbia. .

{b) Upon the acquisition of the Jands described in subsection (a},
the reservation shall include all lands in township 1 north, range 5
east, (7ila and Salt River base and meridian, Arizona, Iving north of
that boundary line representing the middle of the south channel of
the Salt River and the south boundary of the Salt River Indian
Reservation as shown of record on the map referred to in subsection
(2) (2), except for any portion of the follewing-parcels of land:

(1} the north half of the northwest quarter of section 18 of
such township and range;

(2} the north half of the northeast quarter of section 18 of
such township and range;

(8) the north half of the southeast quarter of the northeast
quarter of section 8 of such township and range;

(4) the northwest quarter of the northwest quarter of section
9 of such township and range;

{5) the northeast quarter of the northwest quarter of section
9 of such township ang range;

(6) the southeast quarter of the northwest quarter of section
3 of such township and range;

{7) the north half of the north half of the southwest quarter
of section 3 of such township and range;

(8) the southwest quarter of the northeast quarter of section 3
of such township and range; and

{8) the northeast quarter of the northeast quarter of section
3 of such township and range,

{¢) The boundary of the reservation shall be extended to include

the following parcels of Jand:
gl) in township 2 north, range 6 east, Gila and Salt River base

and meridian, Arizonaw
(A) the area between the reservation boundary created
by the Execative order issued on June 14, 1879, as amended,
and a line parallel to and 150 feet north of the comercte
canal living on the northerly edge of the Scuth Canal within
the west 1,000 feet of section 13 of such township and range;
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(B) an%f portion of the southeast quaiter of the southeast
quarter of section 14 ofsuch township and range lving south
and east of the reservation boundary created by the Executive
order issued on June 14, 1879, as amended ;

(C) the area between the reservation boundary ereated by
the Executive order issued on June 14, 1879, as amended and
a line parallel to and 150 feet north of the top of the concrete
canal lining on the northerly edge of the South Canal in
sections 24, 28, 22, and 27 of such township and range and
the east half of section 28 of such township and range, except
for approximately 16 acres of land described as that part of
the west half of the southwest quarter of section 27 of such
township and range lying north of the South Canal;

(D) the area between the reservation boundary created
by the Executive order issued on June 14, 1879, as amended,
and the north line of the south half of the southwest quarter
of section 28 of such township and range;

(E) the area between the reservation boundary created b
the Executive order issued on June 14, 1879, as amended,
and the north line of the south half of the south half of sec-
tions 29 and 30 of such township and range; and

(¥) the north 600 feet of the Granite Reef Reserve in lots
2 and 3 of section 13 of such township and range; and

(2) in township 2 north, range 5 east, Gila and Salt River
base and meridian, Arizona, the south 450 feet of the Evergreen
Reserve in the west half of the northwest quarter of the north-
west quarter of the southeast quarter of section 23.

(d) Any lands added to the reservation under this Act shall
become a part of the reservation in all respects and upon all the same
~terms as if such lands had been included in the Execulive order issued
by the President on June 14, 1879, as amended, except that such lands
¢hall remain tribal lands and shall not be subject to allotment to
individual Indians.

ETATTS OF ARIZONA CANAL AND OTHER RECLAMATION FPROJECT LANDS

Sec. 4, (a) The United States shall have, free of any claim of
Indian title or trusteeship by the Salt River Pima-Maricopa Indian
community, all rights an}l interests in, and absolute and unqualified
title to, the following parcels of land:

(1) those portions of the Arizona Canal right-of-way within
the exterior goundm-ies of the Salt River Indian Reservation as
defined by the March 29, 1913, accepted United States general
land office resurveys of townshir 2 north, range 5 east ang town-
ship 2 north, range 6 east of the Gila and Salt River base and
meridian, Arizona, and supplemental surveys dated September 30,
1924, plats of which are of record in the Arizona State Office of
the Bureau of Land Management, United States Department of
the Interior, Phoenix, Arizona;

(2) that portion of the reservation in section 13, township 2
north, range 6 east, Gila and Salt River base and meridian,
Arizona, lying between the southerly prolongation of the west
line of lot 2 2nd the southerly prolongation of the east line of
Jot 3 of section 13 and lying betweern the southerly beundaries
of lots 2 and 8 and the southerly reservation boundary created
by the Executive order issued on June 14, 1879, as smended ;
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(33 United States Reclamation Service Reserve (Granite
Reei), which consists of lots 2 and 3 in section 13, township 2
north, range 6 east, Gila and Salt River base and meridian,
Arizona, except the north 600 feet of such lots 2 and 3, title to
which has been confirmed in the United States for the benefit of
the Salt River Pima-Maricopa Indian community; and
(4}] United States Reclamation Service Reserve (Evergreen),
which consists of lot 9 and the west half of the northwest quarter
of the northwest quarter of the southeast quarter of section 23,
township 2 north, range 5 east, Gila and Salt River base and
meridian, Arizona, except the south 450 feet of such Reserve, title
to which has been confirmed in the United States for the benefit
of the Salt River Pima-Maricops Indian community.
(b) The reservation boundary shall be modified to exclude from
the reservation the parcels of Jand described in paragraphs (1)
through (4) of subsection (a).

COMPENBATION

Sgc. 5. (a) (1) The Secretary shall determine the fair market value
of those portions of the parcels of land described in paragraphs (1)
through (9) of section 3(b) of this Act which lie north of the bound-
ary line referred to_in section 3(b) of this Act, and shall pay an
amount equal to such fair market value or $1,964,520, whichever is
greater, to the Salt River Pima-Maricopa Indian community. _

(2) - Acceptance of the payment described in paragraph (1) shall
constitute 2 complete release and satisfaction of any claim which the
Salt River Pima-Maricopa Indian community may have against the
United States or holder of anfv interest with respect to any right, title,
or interest in any portion of the parcels of land described in para-
graphs (1) throu%h (9) of section 3(b) of this Act which are located
north of the boundary line referred to in section 3(b) of this Act.

(b) (1) Except as otherwise provided in paragraph (2}, the Secre-
tary shall determine the fair market value of each parcel of land
acquired by the United States and added to the Reservation pursuant
to section 3(a) (1) of this Act, and shall pay an amount eqnal to such
fair market value to the owner, under a patent issued by the United
States, of such parcel.

(2) If the aggregate of all amounts to be paid under paragraph (1)
is Jess than the sum of §1,951,740, in lieu of such payments under para-
graph (1}, the Secretary shall pay such sum to the owners, under
patents issued by the United States, of the parcels of land acquired
by the United States and added to the reservation pursuant to section
8(a) (1) of this Act. In determining the amount of any payment to any
person under this paragraph with respect to such parcels of land, the
proportion of the amount of the payment to any person to $1,951.740
shall be equal to the proportion of the amount of the acreage of such
parcel which such person owns, under a patent issued by the United
States, to the tota] acreage of such parcels.

(8) Acceptance of the payment described in paragraph (1) or (2)
by any person shall constitute a complete release and satisfaction of
an im-which such person may have against the United States, the
Salt River Pima-Maricopa Indian community. or holder of any inter-
est with respect to any right, title, or interest in any portion of the
parcels of land described in subparagraphs (A). (B), or {C) of sec-
tion 3(a) (2) of this Act which are located north of the boundary line
referred to in section 3(a) (2) of this Act.
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AUTHORIZATION OF APPROPRIATIONS

' Sec. 6, Effective October 1, 1979, there are hereby authorized to be
appropriated such sums as may be necessary to carry out the provi-
sions of this Act.

Approved September 30, 1978.
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