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Attorneys at Law
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Whiter’s Internet Address Wiiter’s Direct Line
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ORIGINAL

Ms. Christina Waddell

Executive Director

Arizona Navigable Stream Adjudication Commission
1700 West Washington, Room 404

Phoenix, AZ 85007

Re:  Submission of Materials for “Initial Classification” of Salt River from Granite
Reef Dam to Gila River Confluence

Dear Christina:

Enclosed are six copies of the Salt River Project’s Motion to Dismiss the Salt River
navigability proceedings, together with attachments. As you know, SRP filed this Motion
with the prior version of the Commission in 1994, We have provided these six additional
copies of the 1994 Motion for your convenience in distributing them to the Commission.

SRP is supplying these copies of its previous Motion simply to provide the
Commission with additional information on the issues relating to the Salt River; SRP does not
necessarily intend for the Commission to rule on this Motion at this time. SRP requests,
however, that the Commission consider the issues raised therein, particularly in view of the

statutory provision relating to a “determination of non-navigability in a public proceeding”
under A.R.S. § 37-1128(B).

This information constitutes all of the documents that SRP will be submitting
regarding the Salt River navigability issues at this time. SRP is in the process of preparing a
detailed report on the navigability of the Salt River, but such report will not be available prior
to the September 1st cut-off for information submitted for the September 24th “initial
classification” hearing. SRP will submit this report prior to the deadline for submitting
information to be considered at the final public hearing on the Salt River, if such a hearing is
necessary.

Maricopa County, Lower Salt River
03-005-NAV
4/7/03
Evidence Item No. 004




Ms. Christina Waddell
August 27, 1996
Page 2

If you have any questions or comments regarding this matter, please do not hesitate to
call me at 801-9066.
Very truly yours,

Salmon, Lewis & Weldon, P.L.C.

G - 3
By MM(C' C){ . M-‘ @LM’MQ
Mark A. McGinnis

MAM:pv

Encls

cc:  Frederic L. Beeson, Esq. (w/o encls)
cc:  John B. Weldon, Jr., Esq. (w/0 encls)
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M. Byron Lewis, 002047 SALT RIVER

John B. Weldon, Jr., 003701
Mark A. McGinnis, 013958
JENNINGS, STROUSS & SALMON, P.L.C.
A Professional Limited Liability Company
One Renaissance Square
2 North Central

Phoenix, Arizona 85004-2393

" Telephone (602) 262-5911

Attorneys for Salt River Project Agricultural
Improvement and Power District and Salt
River Valley Water Users' Association

BEFORE THE
ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION
IN THE MATTER OF THE
NAVIGABILITY OF THE SALT

)
RIVER (From Granite Reef Dam to )
the Gila River Confluence) )
)

Pursuant to A.A.C. R12-17-107(C), the Salt River Project' hereby requests that

MOTION TO DISMISS

the Arizona Navigable Stream Adjudication Commission (the "Commission") find that it
has no jurisdiction to determine the navigability of the Salt River from Granite Reef
Dam to the Gila River confluence. The navigability of this reach of the Salt River was
determined by judicial actions long prior to the effective date of the act that established
the Commission. Therefore, pursuant to Section 1(F) of .that act, the Commission lacks
authority to address the matters at issue in these proceedings. Furthermore, the legal
doctrine of res judicata also bars the State of Arizona from asserting any ownership
claims to lands lying in or near the bed of the Salt River. The Salt River Project
requests that the Commission immediately dismiss all pending and future proceedings

relating to any determination of navigability or any public trust values associated with this

'As used in this Motion, the terms "Salt River Project” and the "Project” refer
collectively to the Salt River Valley Water Users' Association and the Salt River Project
Agricultural Improvement and Power District.
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stretch of the Salt River. This Motion is supported by the attached Memorandum of
Law.
MEMORANDUM OF LAW

The Salt River Project requests that the Commission dismiss all pending and
future proceedings relating to any determination of navigability or any public trust values
associated with that stretch of the Salt River from Granite Reef Dam to the Gila River
confluence. The Commission has no authority to make a navigability determination for
"reaches of watercourses where determinations have been made by judicial actions" prior
to the effective date of the act that established the Commission. At least three Arizona
court decisions, two of which were decided before statehood, have determined that this
portion of the Salt River was not navigable. Therefore, the Commission should issue an
Order stating that this matter has been previously determined in a judicial action and
should immediately dismiss all proceedings relating to this reach of the river.

These proceedings involve important issues relating to the security of title for
numerous Arizonans who own land along the Salt River. The United States Supreme
Court, on many occasions, has stated that certainty of title is among the most important
of legal issues:

"Where questions arise which affect titles to land it is

of great importance to the public that when they are once

decided they should no longer be considered open. Such

decisions become rules of property, and many titles may be

injuriously affected by their change. . . [W}here courts

vacillate and overrule their own decisions . . . affecting the

title to real property, their decisions are retrospective and

may affect titles purchased on the faith of their stability. . . ."
Nevada v. United States, 463 U.S. 110, 130 n.12 (1983) (quoting Minnesota Co. v.
National Co., 3 Wall. 332, 18 L. Ed. 42 (1865)). Abraham Lincoln recognized the

importance of this issue long ago when he "described with scorn those who sat in the

basements of courthouses combing property records to upset established titles." Arizona

2.
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v. California, 460 U.S. 605, 620 & n.10 (1983) (citing E. Kempf, Abraham Lincoln's
Philosophy of Common Sense, Part 1, at 346 (1865)).

The Commission should adopt Mr. Lincoln's "philosophy of common sense” and
dismiss these proceedings. The nonnavigability of this reach of the Salt River has been
"determined" by courts on several occasions and has remained unquestioned for more
than 100 years; no substantive issue remains within the Commission's limited jurisdiction
to address. Based upon the prior judicial "determinations” of nonnavigability and the res
judicata effect of the 1977 SRPMIC decision, the Commission must dismiss these
proceedings immediately.

I The Commission Has No Jurisdiction to Examine Navigability or Public Trust

Values on Reaches of Watercourses for Which a Court Already Has Made Such a
Determination.

The Commission was established by an act of the Arizona Legislature in 1992,
See Ariz. Sess. Laws 1992, ch. 297 (hereinafter the "Commission Act"). This enactment,
which was effective on July 1, 1992, has been codified in part at A.R.S. §§ 37-1101 to
-1156. The Commission Act provides the sole authority for any and all activities
undertaken by the Commission; the Commission has no statutory authority apart from
this act to conduct hearings or to make determinations of navigability.

Section 1 of the Commission Act has not been cociified into the Arizona Revised
Statutes, This section, entitled "Purpose and Intent," sets forth the general purposes
behind the act. In addition to the general purpose statement, however, this section also
contains an important limitation on the Commission's authority under the act. Section
1(F) provides as follows:

F. This act does not affect:

1. This state's title, or claims relating, to the bed of the
Colorado River.

2. Reaches of watercourses where determinations have been
made by judicial actions before the effective date of this act.

3.
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3. Any existing public right to use the watercourses of this state
as otherwise provided by law.
Commission Act, supra, § 1(F).

By including Section 1(F) in the Commission's enabling legislation, the Legislature
expressly limited the Commission's authority to address certain issues. The Legislature
passed the Commission Act to avoid expensive and time-consuming litigation over the
navigability of certain streams:

... A review of the experience of other states having similar claims

indicated that, in the absence of legislation, protracted, difficult, expensive

and disruptive fact-finding processes and litigation may be needed to

resolve the claims. . . . The purpose of this act is to establish an

administrative procedure for the necessary fact-finding efforts and the

determination of the extent of this state's ownership of the beds of
watercourses located in this state. . ..

Id. § 1(D), (B).

In including this language, the Legislature recognized that a determination of
navigability could properly be made in a court of law. The Legislature also recognized,
however, that making this determination for many streams or portions thereof in the
state could impose a significant burden and delay on the judicial system and on individual
litigants. Therefore, the Legislature established the Commission to provide an efficient
and "systematic" forum to resolve the important issues fof the streams that have not
already been addressed judicially. 1d. § 1{(C), (F).

Section 1(F) expressly states that the Commission Act "does not affect” portions of
streams for which a determination of navigability had been made prior to the effective
date of the act. The Legislature was interested in fairness and efficiency in establishing
the Commission. It was toward that goal that the Legislature withheld from the
Commission the authority to re-examine reaches of streams for which the issue of

navigability already had been determined by a court.
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In prohibiting the Commission from revisiting issues that have previously been
determined by a court of law, the Arizona Legislature was acting consistently with long-
established legal principles of title. American courts have long held that "questions

affecting titles to land, once decided, should no longer be considered open." Arizona v.

California, 460 U.S. at 620. Our courts and the Legislature have agreed with Abraham

Lincoln and have recognized the importance of the security of title. Id. at 620 n.10
(citing E. Kempf, supra). Based upon the prior judicial determinations that the Salt

River is not and was not navigable, the Commission should dismiss these proceedings.

1L At Least Three Courts Previously Have Determined that the Salt River Was Not
Navigable On_or Before February 14, 1912.

The Commission has no authority to examine navigability for "[r]eaches of
watercourses where determinations have been made by judicial action prior to" July 1,
1992. Id. The portion of the Salt River that is the subject of this action is just such a
reach of a watercourse, At least three courts have determined that this portion of the

Salt River is not navigable. Salt River Pima-Maricopa Indian Community v. Arizona
Sand & Rock Co., D. Ariz. (April 13, 1977) (Cause No. CIV 72-376 PHX) ("SRPMIC");

Hurley v. Abbott, No. 4564, Third Judicial District, Territory of Arizona, County of

Maricopa (March 1, 1910) (the "Kent Decree"); Wormser v. Salt River Valley Canal Co.,

No. 708, Second Judicial District, Territory of Arizona, County of Maricopa (March 31,
1892) (the "Kibbey Decree").? The Kent Decree and the Kibbey Decree were entered

“Copies of the Kibbey and Kent Decrees are attached to this Motion. The Sait River
Project understands that the Commission already has been provided with the relevant
documents from the SRPMIC decision.

MM/83095 -5-
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prior to February 14, 1912, the date Arizona became a state. Both of these decisions,
and the SRPMIC decision,® determined the navigability of this portion of the Salt River.

A, The Kibbey Decree in 1892 Held that the Salt River was Not Navigable.

The first decision regarding the navigability of the Lower Salt River was issued by
Judge Joseph H. Kibbey of the Territorial District Court in the 1892 "Kibbey Decree."
That case was a suit instituted by downstream water users and canal companies against
upstream appropriators. See generally Kibbey Decree, supra, at 1-5. The court
characterized the plaintiffs' complaint as follows: "[The plaintiffs] filed their complaint in
this court against the Arizona canal company, alleging that the Salt River is a natural
unnavigable stream rising in the mountains in the eastern part of the territory and
running thence in a westerly direction to its junction with the Gila River in Maricopa
County." Id. at 4-5.

When addressing the issue of what law to apply in the case, Judge Kibbey first
reviewed the 1864 codification of the laws of the Territory of Arizona, commonly known
as the "Howell Code." Id. at 21. The Howell Code adopted the system of prior
appropriation of water rights and rejected the riparian system that was common in the
eastern United States. Id.

In addition to examining the territorial laws, however, Judge Kibbey also analyzed
the relevant federal law on the subject. Id. at 24. In particular, the Judge relied upon
the Desert Land Act of 1877. Act of March 3, 1877, 19 Stat. 377 ("An Act to Provide
for the Sale of Desert Lands in Certain States and Territories"). The Desert Land Act

provides, in pertinent part:

*Logic requires that, if this portion of the Salt River was not navigable in 1892 and
1910, it also was not navigable on February 14, 1912. The Salt River Project knows of
no fact or event that could have occurred between March 10, 1910, and February 14,
1912, that could have changed the status of the Salt River from a nonnavigable river into
a navigable river.

MMC/R3095 -6-
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. . .[T]he right to the use of water by the person so conducting the same,
on or to any tract of desert land of six hundred and forty acres shall
depend upon a bona fide appropriation: and all surplus water over and
above such actual appropriation and use, together with the water of all,
lakes, rivers and other sources of water supply upon the public lands and
not navigable, shall remain and be held free for the appropriation and use
of the public for irrigation, mining and manufacturing purposes, subject to
existing rights.

Id. (emphasis added).

Judge Kibbey reasoned that the territorial laws could grant a person the right to
appropriate water, but that such right of appropriation was subject to some restrictions
imposed by federal law:

... [T]he Territory of Arizona is only a temporary government erected by

the national government. We possess none of the attributes of sovereignty

--those all inhere in the United States. . . . We can look alone, then, to the

legislation of Congress and to our own legislation within the limits

prescribed by our own organic act, to ascertain the rights that may be

acquired to divert and use water.

Kibbey Decree, supra, at 37. After deciding that territorial appropriation law applied
because the Salt River was not navigable, Judge Kibbey went on to apply such law to
decide the dispute.

B. The Determination of Nonnavigability Was Necessary to the Decision in
the 1892 Kibbey Decree.

Based upon the law as it existed in 1892, a finding of nonnavigability was
necessary for Judge Kibbey's decision in the case. Given the historical setting in which
Judge Kibbey entered his decree, his determination might have been different had he
found the Lower Salt River to be navigable.

Prior to 1866, water in the western states and territories "generally was fixed and

regulated by local rules and customs." California Oregon Power Co. v. Beaver Portland

Cement Co., 295 U.S. 142, 154 (1935). Most states and territories in the arid West

(including Arizona) adopted the prior appropriation system, which was much different

MMC/83095 -7-
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from the riparian system in place in the Eastern states. See, e.g., Howell Code, supra.
The Federal Government silently acquiesced in this practice until 1866, when it formally
confirmed rights recognized by local customs and laws. Act of July 26, 1866, ch. 262, 14
Stat. 251.

In 1877, Congress passed additional legislation to promote development in the
West. Desert Land Act, supra. This act provided for a bifurcation of the methods of
acquiring land and water rights. Land rights were to be purchased or otherwise acquired

from the Federal Government; water rights were to be regulated under state and

territorial appropriation systems. California v. United States, 438 U.S. 645, 658 (1978);
State v. Dority, 55 N.M. 12, 18, 225 P.2d 1007, 1013 (1950), appeal dismissed, 341 U.S.
924 (1951). Therefore, the Desert Land Act granted the states the power to regulate the
appropriation and use of water from most rivers and streams.

Under the Desert Land Act, the state's right to regulate water matters were
subject only to two limitations:

First, in the absence of any specific authority from Congress, that a state

could not by its legislation destroy the right of the United States as the

owner of lands bordering on a stream to the continued flow, so far, at least,

as might be necessary for the beneficial use of the government property;

and, second, that its power was limited by that of the general government

to secure the uninterrupted navigability of all navigable streams within the

limits of the United States.

California Qregon Power Co., 295 U.S. at 159 (emphasis added); see also, e.g., California

v. United States, 438 U.S. at 663. Therefore, in passing the Desert Land Act, the United

States relinquished complete control of only nonnavigable waters; all navigable streams

remained subject to Congress' plenary power over commerce. U.S. Const. art. 1, § 8.
When the Kibbey Decree was decided in 1892, the United States retained control

over all navigable streams. See generally Federal Power Comm'n v. Oregon, 349 U.S.

435, 454 n.2 (1955) ("If this were a navigable stream, the authority of the United States

in the water power would be complete without reference to state law."”); United States v.

MMC/83095 -B-
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Fallbrook Pub. Util. Dist., 165 F. Supp. 806, 837 (S.D. Cal. 1958). Although it is now

somewhat uncertain exactly what law Judge Kibbey would have applied had he found this
portion of the Salt River to be navigablé, it is possible that a quite different body of law
would have developed had he determined that the Salt River was subject to the
navigation servitude of the United States. Judge Kibbey found that, because the Salt
River was not navigable, the territorial law of prior appropriation applied.* As such, his
finding of nonnavigability was necessary to his decision in the case.

C. The Kent Decree in 1916 Held that the Salt River Was Not Navigable.

The Kibbey Decree set forth the rights to water from the Salt River as between
the various canal companies that were parties to that action. Kibbey Decree, supra, at
74, Judge Kibbey did not "attempt to define the rights of individual irrigators.” Id.
Events subsequent to the issuance of the Kibbey Decree, including the pending
development of the Salt River Federal Reclamation Project, made it necessary that rights
be established as between individual appropriators and not just between the canal
companies. The determination of these rights was set forth in 1910 in the Kent Decree,
supra.

In determining the rights of individual appropriators, Judge Kent relied heavily
upon the legal rules set forth in the Kibbey Decree. Id. at 5-6. Judge Kent did not

specifically examine the issue of whether the territorial prior appropriation law applied

“At this time, it is somewhat uncertain as to what law would have applied if the Salt
River had been found to be navigable in 1892. If the river was navigable, it would have
been subject to the federal power to protect navigation, For example, Congress passed
an act in 1890 that prohibited "[t]}he creation of any obstruction, not affirmatively
authorized by law, to the navigable capacity of any waters. . . ." Act of September 19,
1890, 26 Stat. 454, § 10. This particular act would not have applied, however, to the
dams subsequently constructed on the Salt River because they were "affirmatively
authorized by federal law." Although it is possible that Judge Kibbey might have applied
federal common law and reached a similar result in the case as to the relative rights of
the parties, any determination at this time of what law he would have applied if the river
was found to be navigable would be pure speculation.

MMC/83095 9.




OO 3 N o b WS

(o] o [ ] [ A8 N [\ [ =] [ — — — o ok [ —Y — st
P U ¥ S O U TR N T O S Yo B + T R~ N ¥ - U 7S

because that issue had been decided by Judge Kibbey. Judge Kent found that the
relevant portion of the Salt River was "a non-navigable stream,” and, therefore, applied
territorial law. Id. at 3.

The legal determination of nonnavigability was important to the determination of
rights in the Kent Decree, as it was in the Kibbey decision. If Judge Kent would have
found the Lower Salt River to be navigable, he might have applied something other than
territorial prior appropriation law. See Section II(B), supra.

D. The SRPMIC Decision_Also Found that the Salt River Was
Not Navigable.

A more recent court also addressed the navigability of this reach of the Sait River.
In 1972, the Salt River Pima-Maricopa Indian Community filed an action in federal court
to eject certain defendants from lands claimed to be part of the Salt River Indian
Reservation. A portion of the lands in dispute were situated within the banks of the Salt
River below Granite Reef Dam.

The State of Arizona, which was a defendant in this action, argued that it held
title to the disputed lands because the river was navigable and the State owned its bed.
In its final judgment, the court held that title to the lands was vested in the United
States, not the State of Arizona. The court based its finding upon its conclusion of law
that "[t]he Salt River is not now [1977] and never has been a navigable river." Judgment,
SRPMIC, at "1063" and "1068" (April 13, 1977) (emphasis added).

Because the SRPMIC litigation involved title as between the United States and
the State of Arizona, the issue of navigability as of February 14, 1912, was central to the
court's decision. The legal question in the dispute was identical to the question that the
Commission now is proposing to revisit. As in the Kibbey Decree and the Kent Decree,
the SRPMIC court made a judicial "determination” that the Lower Salt River is not and

was not navigable.

MMC/E3095 -10-
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1. The Commission Has No Jurisdiction to Examine the Navigability or Public Trust
Values of the Salt River from Granite Reef Dam to the Gila River Confluence.

The Commission's jurisdiction is limited by Section 1(F) of the 1992 Commission
Act. As such, the Commission has no a;uthority to examine or make determinations of
navigability regarding "[r]eaches of watercourses where determinations have been made
by judicial actions before” July 1, 1992. Commission Act, supra, § 1(F).

The 1892 Kibbey Decree, the 1910 Kent Decree, and the 1977 SRPMIC decision
determined that this stretch of the Salt River was not navigab]e.' Based upon the law as
it existed in 1892 and 1910, the determination of nonnavigability was necessary to the
court's decision in the Kibbey and Kent Decrees. The navigability issue also was
necessary to the SRPMIC decision. Because these prior judicial actions have found the
stream not to be navigable, the Commission has no authority to conduct these
proceedings to determine the navigability of the Salt River from Granite Reef Dam to
the Gila River confluence or to examine public trust values associated with this stretch of
the river.

V. The SRPMIC Decision is Res Judicata as to_the State of Arizona.

In addition to being a judicial "determination" of nonnavigability under Section
1(F) of the Commission Act, the SRPMIC decision also acts as a bar against the State
under the legal doctrine of res judicata. Under this legal rule, when a court has entered
a final judgment on the merits of a case,

[i]t is a finality as to the claim or demand in controversy, concluding parties

and those in privity with them, not only as to every matter which was

offered and received to sustain or defeat the claim or demand, but as to

any other admissible matter which might have been offered for that

purpose. :

Nevada v. United States, 463 U.S. at 129-30 (quoting Cromwell v. County of Sac, 94 U.S.

351, 352 (1877)). If a subsequent action involves the same cause of action between the

same parties, the parties are precluded from asserting the claim in the subsequent

MMC/83095 -11-
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lawsuit, See Gilbert v. Board of Medical Examiners, 155 Ariz. 169, 745 P.2d 607 (App.

1987). The doctrine also precludes the parties or their privies from subsequently
asserting a claim that they could have asserted in the first action, even if they did not
assert that claim in the first action. Id.

Because the State of Arizona, acting through the Arizona State Highway
Commission and represented by the Attorney General, was a party to the SRPMIC
litigation, the court's final judgment in that case is entitled to res judicata effect against
the State. The State asserted its claims to title based upon the navigability of the Salt
River in that litigation. Because that case determined that the Lower Salt River was not
navigable, the State is now precluded from asserting any ownership claims to land lying
in or near the river. Res judicata can apply to government entities as well as private

parties. See generally Arizona v. California, 460 U.S. at 617, 626.

The SRPMIC case was an action to quiet title in certain disputed lands lying in or
near the bed of the Salt River. If the State is not now precluded from reopening the
navigability issue, each of the issues decided in that suit might also be subject to review.

See id. at 625 (. . . the urge to relitigate, once loosened will not be easily cabined.”).

Such a result would adversely affect the certainty of title associated with this completed
judicial action.

V. Summary and Requested Action.

The Salt River Project requests that the Comxﬁission adopt the "philosophy of
common sense” and refrain from disturbing long-established titles to lands near the Salt
River. The Commission should find that a judicial determination previously has been
made that the Salt River from Granite Reef Dam to the Gila River confluence was not
navigable at or before February 14, 1912, Both the Kibbey and Kent Decrees clearly
made this determination, and such determination was essential to their holdings at the

time. Likewise, the SRPMIC court found this reach of the river not to be navigable.

MMC/83095 -12-
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Because this reach of the Salt River has been judicially determined to be
nonnavigable, the Commission lacks statutory jurisdiction to now examine this issue.
Furthermore, the 1977 SRPMIC decision preciudes the State from asserting its ownership
claims based upon navigability. Therefore, the Salt River Project requests that the
Commission issue an Order stating that this matter has been previously determined in a |
judicial action. The Commission should immediately dismiss all pending and future
proceedings relating to a determination of navigability or any public trust values
associated with this reach the Salt River. a

RESPECTFULLY SUBMITTED this _!_ff__ day of January, 1994.

JENNINGS, STROUSS & SALMON, P.L.C.

By 9&1/3 uf/(o{mu j/

. Byton Lewis

ohn . Weldon, Jr.
Mark’A. McGinnis
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona 85004-2393
Attorneys for the Salt River’

Project

Original filed this | «" day of
January, 1994, with:

Rebecca Good, Secretary

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, Third Fioor

Phoenix, AZ 85007

C ies of the foregoing hand-delivered this
ay of January, 1994, to:

Curtis A, Jennings, Chairman

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, Third Floor

Phoenix, AZ 85007

MMC/83095 -13.
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Jay Brashear, Vice-Chairman

Arizona Nav;gable Stream Adjudxcatzon Commission
1616 West Adams Street, Third Floor

Phoenix, AZ 85007

Margaret S. Petersen, Commissioner

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, Third Floor

Phoenix, AZ 85007

Dr. Troy L. Pewe, Commissioner

Arizona Navigable Stream Adjudication Commission
1616 West Adams Street, Third Floor

Phoenix, AZ 85007

Copy ‘+f ghe foregoing mailed
this {4 day of January, 1994, to:

Shirley S. Simpson,

Assistant Attorney General

Civil Division

1275 West Washington

Phoenix, AZ 853007

Attorneys for Arizona State Land Department

Mr. Robert B, Hoffman
Snell & Wilmer

One Arizona Center
Phoenix, AZ 85004-0001

Mr. Lauren J. Caster
Fennemore Craig

Two North Central, Suite 2200
Phoenix, AZ 85004-2390

Mr. John S. Schaper
P. O. Box 33127
Phoenix, AZ 85067-3127

Mr. James T, Braselton
2901 North Central, Suite 200
Phoenix, AZ 85012

Mr. M. James Callahan
251 West Washington, Sixth Floor
Phoenix, AZ 85003

Mr. Jim Reynolds

Mr. John Dillingham

5080 North 40th Street, Suite 335
Phoenix, AZ 83018
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IN THE D;STRICT COURT
 of the
Second Judicial District
0f the Territory of Arizona,

in and for the County of Maricopa.

M. WORMSER, et al," )
Plaintiffs, )

)

vs. } No. 708

)

THE SALT RIVER VALLEY )
CANAL CO., et al, )
)

Defendants. )

: This is a suit instituted for the purpose of enjoining
certain parties to it from the diversion of water from the
Salt River in derogation of the rights of plaintiffs. His-
torically the facts out of which the present litigation has

grown are briefly as follows:

The Salt River enters the County of Maricopa from the
east, and after flowing some distance through a mountainous
country, at a point about a mile below its confluence with
the Verde, its valley broadens rapidly into a level alluvial
plain, the soil of which when supplied with sufficient water
is extremely fertile. The climate in the valley is ex-
tremely arid, the average annual rainfall not exceeding
seven and a half inches, most of which is precipitated in
the winter months. No crop of any agricultural product can
be produced in the valley without the artificial application
of water to the land. The water-shed of Salt River is ex-
tensive, and the river is consequently subjected to very
great variations in the volume of water which it carries.
During the winter months of December, January, February, and
until the middle of May, there is a large volume flowing in
the river, more than adequate for the irrigation of all the
lands in the valley. The Salt River valley spoken of, is
that part of the valley of Salt River extending from the
mouth of the Verde river westerly to the Agua Fria.



In 1867, attracted by the fertile plain and the then
superabundance of water in the Salt River, and by the demand
for hay, grain and other agricultural products necessary to
supply the neighboring military posts, Jack Swilling and
some of his associates began the construction of a diteh for
the diversion of the water of the Salt River for the purpose
of irrigating fields for the cultivation of those products.
This ditch, then known as the Swilling ditch, and very fre-
quently so designated at the trial of this cause, was taken
out on the north side of the river, heading about four miles
east of the present site of Phoenix. The Swilling ditch is
now claimed by various mesne conveyances by the Salt River
valley and the Maricopa Canal companies, corporations, par-
ties to this suit, and as incident to their ownership of the
diteh they claim a right to divert certain definite quanti-
ties of the water of Salt River.

In the year 1870, certain other persons attracted by
the natural advantages of the locationm, began the comstruc-
tion of a ditch for the diversion of the water of Salt River
for the purpose of irrigation, beginning at a point on the
south side of the river about seven miles gbove the point
whence the Swilling makes its diversion. This ditch was
constructed and has been maintained until now, and is and
has been operated as a community ditch, the water diverted
by it being chiefly claimed by shareholders who are also
the owners of land irrigated by the waters of the ditch.

The shareholders are unincorporated, but their association
is known by the name of the "Tempe Irrigating canal," and
its affairs are managed after the manner of those of a cor-
poration. The owners of the shares of this ditch are the
plaintiffs in this action.

Some time after the construction of the original
Swilling ditch, it was extended and a branch was taken from
it at a point about three miles below its divergence from
the river, and constructed northwardly, and became known as
the "Maricopa canal." .

In 1874 and '75 the construction of a ditch on the
south side of the river emerging therefrom about a mile
above the head of the Salt River valley canal, and about
six and a half miles below the head of the Tempe canal, was
begun, and since that time has been constructed, repaired
and probably enlarged, which ditch has become known as the
San Francisco canal and is, with its alleged incidental
rights to divert water from Salt River, claimed by M. Wormser,
who is also a plaintiff in this case.
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In 1877, the comstruction of another ditch for the
diversion of water for irrigation was begun on the south
side of the river, emerging at a point about five miles
above the head (the point of diversionm) of the Tempe canal,
which diteh is now known as the "Utah Canal,” and is so
designated in the pleadings in this case. The Utah canal
was constructed and is mow maintained and operated by the
owners of and occupants of lands which are irrigated by
water conveyed by it, who have associated themselves to-
gether and entrust the actual administration of their af-
fairs to officers after the mammer of a corporation. . The
several interests of the associates are evidenced by certi-
ficates reciting the ownership of definite shares, which
certificates are transferable. The associate owners of the
Utah canal are parties defendant to this suit.

In 1878, the construction of another ditch was begun
on the north side of the river, emerging therefrom at a
point about two miles and a half above the head of the
Swilling canal, by a corporation known as the Grand canal
company, which company is a party to this suit.

In 1879, there was begun by the Mesa canal company, a
corporation, the comstruction of a ditch upom the south
side of the river emerging therefrom about two miles and a
half above the head of the Utah canal, being above the head
of all the canals or ditches before menticmed. This last
diteh is known and designated in the proceedings in this
case as the "™esa Canal', and the Mesa canal company is made
a party to this suit.

In 1882, certain persons posted a written notice om the
north bank of the Salt River at a point a short distance be-
1ow its confluence with the Verde, of their intention to di-
vert 50,000 inches (miner's measurement) of water from Salt
River at that point, for the purpose of irrigatiom, and a
copy of this notice was filed in the recorder's office of
Maricopa county. Any rights that may have been acquired or
initiated by the posting of that notice, were conveyed to
the Arizona canal company, a defendant in this case.

In 1883, the Arizona canal company, a corporation duly
organized under the laws of this territory, began the con-
struction of and with reasonable diligence prosecuted work
until the completion of its canal, beginning the diversion
of water at the point where the notice before mentioned was
posted, and claiming the right thereunder to divert the water.
The head of this canal (its point of divergence from the
river) is above that of all the other canals or ditches in
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the suit instituted by him should be consolidated and tried
with this, and his rights determined in the consolidated
suits. '

The earlier efforts of the settlers under these older
ditches toward cultivation was confined to the production
of hay and grain, and a few garden vegetables, the cultiva-
tion of which was confined to that period of the year when
the water in the river was very sbundant. As the settle-
ment became older and its population increased, a more ex-
tended cultivation began to be umndertaken. Instead of con-
fining themselves to hay and grain, as above mentioned, the
ranchers gradually began the planting of alfalfa, fruits
and vines which required water during the entire year. Un-
der the conditions as they originally existed, and as is
usual in such cases, there were many usurpations and con-
cessions of rights to the diversion of water, unnoticed at
the time, or if noticed, tacitly and without objection ac-
quiesced in because of the then abundance of water. As the
population increased and with it the more extended form of
cultivation, a deficiency in water began to be noticed.
While the river during the months in which hay and grain
and the ordinary agricultural crops are being grown had in
it a vast volume of water, this volume diminished with the
advance of the season, from thousands of cubic feet per
second to about, at a minimum of, three hundred cubic feet
per second, and as both the increase of population and the
different products to which the land was cultivated in-
creased, the demand for water in the summer months when the
supply is the least, aggravated by an unnecessary and very
considerable waste of water, exceeded the supply. This
deficiency of supply made at once the question of priority
of the right to appropriate water, important, and that
question is the subject matter of this suit,

On the 7th day of February, 1887, the Salt River Valley

- canal company, a corporation; the Maricopa canal company, a

corporation; M. Wormser, alleging himself to be the owner of
the San Francisco ditch; the Mesa canal company, & corporar
tion; and C. T. Hayden, M. Wormser and forty-nine others
alleging themselves to be the owners of the Tempe irrigating
canal and constituent members of the Tempe Irrigating Co.,
and Henry C. Rogers and forty-five others alleging them-
selves to be owners of the Utah canal and the constituent
members of the Utah capal company, and the Grand canal com-
pany, a corporation, filed their complaint in this court
against the Arizona canal company, alleging that the Salt
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River is a natural unnavigable stream rising in the moun-
tains in the eastern part of the territory and running
thence in & westerly direction to its junction with the
Gila river in Maricopa county. That the said river during
its course in its matural charmel flows in and through a
tract of country situated in Maricopa county kmown and
called the "Salt River valley," and that the river at and
before the times hereafter mentiomed flowed through land
that belonged to the domain of the United States. The Salt
River valley begins at a point about twenty miles east of
the city of Phoenix, and continues on both sides of the
river to its junction with the Gila river, and includes in
its area 150,000 acres of land fit for cultivation and the
production of crops, when irrigated. That the climate of
the valley is dry and arid, and the said lands are only
capable of cultivation when irrigated, and without irriga-
tion they are unfit for cultivation and will not produce
any crops. That through the dry season of the year the
volume of water in that river is reduced to & very great
extent, so that at times during the dry season the amount
of water flowing in the river does not exceed 13,000 inches
of water. (A "miner's inch' as used in these proceedings
is a unit of measurement of water, and while varying in
different states and territories on the coast, here is held
to be an amount equal to the fortieth part of a cubic foot
flow per second.) ,

That during the year 1867 a number of persons owning
and possessing lands in the valley, desiring to cultivate
the same, associated themselves together under the name of
the "Swilling Irrigating Canal Company," and did locate,
appropriate and claim for the purpose aforesaid, 12,000
inches of water of said river; and constructed at great ex-
pense a dam over and across the river, and two ditches com-
mencing on the north bank of the river in the vicinity of
each other, at points about five miles southeast of Phoenix,
‘running thence in a northwesterly direction over and across
lands then being a part of the public domain, each of which
ditches were capable of carrying 6,000 inches of water, for
the irrigation and cultivation of such lands., That after-
wards, in 1875, the Salt River Valley canal company by
divers mesne conveyances succeeded to all and every right,
title and interest of the said association the Swilling
Irrigating Canal company, in the lower or westerly of the
two aforesaid ditches and to the water and water-rights
appropriated by said ditch, and the plaintiff, the Salt
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River Valley canal company, has since that time been, and
is now, the lawful owner and in the possession of that
ditch, and to all the rights appurtenant thereto. That the
Salt River Valley canal company was incorporated by the
owners of the lands theretofore irrigated by means of that
ditch, and was organized for the purpose of and has been
continuously at all times engaged and employed in carrying
and conducting the water of said river in and by that ditch.
to the land for which said ditch was designed and intended
to irrigate, and which has been irrigated by it, and the
stockholders of the said Salt River Valley canal company
have at all times been and are now owners of the land irri-
gated by means of the water conveyed by the said ditch, and
assert a claim to 6,000 inches of water.

That in the year 1875, the plaintiff, the Maricopa
canal company, by divers mesne conveyances succeeded to all
the rights of the Swilling irrigating canal company in the
upper or easterly of the two aforesald ditches, and to all
the rights appurtenant thereto, and since that time has
been and is now the lawful owmer, entitled to have and enjoy
all the rights and privileges of the Swilling Irrigating
canal company in and to the waters of the river carried and
used in and by the upper or easterly of the two ditches
aforesaid. That the Maricopa canal company was incorporated
by the owners of the lands theretofore irrigated by the
waters conveyed through said upper or easterly of said
ditches, and was organized for the purpose and has at all
times been engaged and employed in carrying and conveying
the water for the purpose of irrigating said land; and its
stockholders are the owners of the lands irrigated by waters
conveyed through the ditch. That for the purpose of pro-
tecting themselves against damage by freshets the said two
corporations the Salt River valley canal company and the
Maricopa canal company have combined the heads of their

~ ditches and take the water used by each of them from one

point on river.
That on or about the sixth day of December, 1870, the

grantors and predecessors in interest of the plaintiffs, C.
T. Hayden and others, alleging themselves to be constituent
members of the Tempe irrigating canal company being then
the owners or occupants of certain lands in the Salt River
valley and intending to cultivate the same, associated
themselves together by the name of the Tempe irrigating
canal company, and located and appropriated of the waters
of said river 11,000 inches, and did thereupon proceed to
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and did construct at great expense, a dam across the river
and an irrigating ditch commencing at the south bank of the
river at a point about sixteen miles east of the city of
Phoenix and rumning thence in a southwesterly direction over
and across lands then being a part of the public domain,
said ditch being capable of carrying said 11,000 inches of
water, and they thereafter did continuously appropriate, use
and employ said 11,000 inches of water for the irrigatiom
of lands so owned and possessed by them. That the plain-
tiffs now composing the said association the Tempe irrigat-
ing canal company have succeeded by divers mesne convenances
to all the rights of the original claimants of said 11,000
inches of water diverted and carried by said Tempe canal,
and of the lands irrigated thereby.

That in 1877, the grantors, in interest of the plain-
tiff, Henry C. Rogers, and others constituting the Utah
canal company, formed and associated themselves together
by that name and took up, located and claimed of the waters
of the Salt River, 2,500 inches of water, and proceeded to
and did construct at great expense, & dam over and across
the river, and a ditch commencing on the south bank of Salt
River at a point about twenty miles east of Pheoenix, and
running thence in a southwesterly direction across land
then being a part of the public domain, the ditch being
capable of carrying said 2,500 inches, and that the persons
composing said association thereafter by means of said .
ditch did continuously appropriate, use and employ 2,500
inches of water for the cultivation of the land owned and
actually cultivated by them, That the plaintiffs last
named now constitute the Utah canal company, and have suc-
ceeded by divers mesne conveyances to all and every the
rights of the original locators and claimants of the said
2,500 inches used by means of the ditch of the Utah canal
company, and the land irrigated thereby, and have so con-

. tinuously used the said water.

That about the middle of December, 1870, divers per-
sons the grantors and predecessors in interest of the plain-
tiff, M. Wormser, being the owners and possessed of land
in Salt River valley, desiring to cultivate the same, appro-
priated 4,500 inches of water and constructed at great ex=~
pense a dam across the river, and an irrigating ditch known
as the San Francisco ditch commencing on the south bank of
the river at a point about nine miles east of Phoenix, and
running thence in a southwesterly direction across land then
being a part of the public domain, the ditch being capable
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of carrying the 4,500 inches of water so appropriated, and
such persons did thereafter by means of that ditch con-
tinuously use and employ 4,500 inches of water in the cul-
tivation of said lands. The plaintiff, M. Wormser, hereto-
fore and more than five years before the commencement of
this suit, by divers mesne conveyances succeeded to all the
rights of the owners of said San Francisco ditch, and is
now the owner and possessor of the same and has been con-
tinuously using the same.

That during the month of July 1870, divers persons
being the owners and possessors of land in the Salt River
valley, desiring to cultivate the same appropriated 1,500
inches of water of said river and comstructed at great ex-
pense a dam across the river, and an irrigating ditch called
and known as the Griffin ditch, commencing on the north
bank of Salt River at a point about a mile and a half south
of the city of Phoenix, and running thence in a northwest-
erly direction across land then being a part of the public
domain and capable of carrying 1,500 inches of water, and
the persons so mentioned by means of that ditch continuously
diverted and appropriated and used said 1,500 inches of
water for the cultivatiom of the land owned and possessed
by them. The plaintiff, M. Wormser, thereafter and more
than five years before the commencement of this suit, by
divers mesne conveyances succeeded to all the rights of
said persons, and continues now to be the owner of the same.

That on or about the 24th day of June, 1878, divers
persons being the owners and possessors of land in the Salt
River valley and desiring to cultivate the same, formed and
caused to be created a corporation known as the Grand canal
company, and thereupon the said company appropriated 10,000
inches of the water of said river, and thereafter con-
structed at great expense a dam across the river, and an
irrigating canal commencing at a point about twelve miles
east of the city of Phoenix, running thence in a north-
westerly direction and through and across land then being a
part of the public domain, capable of carrying 10,000 inches
of water, and used the waters of said river in and about
the cultivation of the lands of the persoms forming such
corporation and owning its capital stock, and for their use
and benefit, using the said 10,000 inches of water.

That on or about the second day of March, 1878, divers
persons being the owners and possessors of land in Salt
River valley and desiring to cultivate the same, organized
the Mesa canal company and appropriated 10,000 inches of
the water of said river for the purpose of the irrigatiom
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of said lands, and constructed at great expense a dam across
the river, and an irrigating ditch commencing on the south
bank of the river at a point gbout twenty-five miles east

of Phoenix, and running thence in a southwesterly directiom
over and across the land then being a part of the public do-
main, capable of carrying 10,000 inches of water, and by
means of that ditch did thereafter appropriate, use and em-
ploy for the purpose of cultivation of said lands of the
persons forming the corporation and owning its capital
stock, said 10,000 inches of water.

The plaintiffs further allege that the aggregate quan-
tity of water which they had appropriated and used for the
purposes aforementioned, is 62,500 inches of water, and that
they and their predecessors in interest have expended in
and about the construction of the several dams and ditches
mentioned, a sum aggregating $350,000 and upwards. They
further allege that the then present season was dry and
that the quantity of water in the river was then insuffi-
cient to supply the plaintiffs with the several quantities
to which they were then entitled. And the plaintiffs allege
that at the then present time a great portion of the crops
in the valley had been planted and that the water was re-
quired for their irrigation, and that but for the wrongful
acts of the defendants hereinafter alleged, all the water
flowing in the natural channel of the river would have
flowed down and through their several ditches, and then
would have been able to secure whatever water there was in
the river, and that by a judicious and economical use of it
preserved portions of their crops planted as aforesaid. '
The plaintiffs further allege that on or about the 1lst day
of January, 1887, being long subsequent to the appropriation
and use by them and their grantors of the several quantities

of water hereinbefore mentioned, the Arizona canal cowmpany,
defendant in violation of the plaintiff's rights entered
upon the river at a point above any of the dams and ditches
of plaintiffs and about twenty-eight miles east of the city
of Phoenix, and by means of a dam constructed by it across
the river, there, capable of holding all of the waters flow-
ing in the river, and by means of a canal commencing at the
dam and running thence northwesterly, of a size sufficient
to carry all the waters flowing in the river during a dry
season at a time when the water is needed by the plaintiffs,
diverted and turned out of the river a large quantity of the
water of the river, and by such diversion prevented the
water from reaching the ditches of the plaintiffs, and had
diminished the quantity of water to such an extent that the
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plaintiffs and each of them was prevented from procuring a
sufficient supply of water for their crops aforesaid, where-
by such crops are now suffering and are in immediate danger
of actual destruction.

That without the use of the water naturally flowing in
the river the plaintiffs cannot receive and take the amounts
of water to which they are severally entitled and of which
they are actually in need, and that the continued diversion
of the waters by the defendants as aforesaid would prevent
the cultivation of the lands under the ditches of plaintiffs,
and work irreparable damage to them. That the defendant,
the Arizona Canal company, threatens to continue its diver-
sion of said water and threatens to divert all the water
flowing in the river and thereby to deprive the plaintiffs
of procuring any water from the river. The plaintiffs fur-
ther allege that the defendant does not divert any water
for any useful or beneficial purpose. That of the water so
diverted, and carried away by the defendant, & small gquan-
tity not exceeding 1,000 inches is being sold and being dis-
posed of by defendant for the purpose of irrigation, and
that the remaining portion of the water so diverted by the
defendant is carried away and allowed to run to waste and
wholly lost, and is not thereafter restored to the river.
Wherefore the plaintiffs pray that pending the action the
defendant be enjoined from in any way or by any means inter-
fering with or obstructing the present flow of water in the
river or the waters to flow therein at any times hereafter,
whereby the plaintiffs or any of them shall be impeded in
their right to the use thereof. That defendant may be or-
dered to remove from the river its dam and any other ob-
structions placed in the river by it whereby the flow of
the water in the river is impeded or obstructed, and that
it be required at all times to permit the water of the
river to so flow in its natural channel that the plaintiffs

. and each of them can receive the several quantities of
‘water to which they allege themselves in this complaint to

be entitled.

This complaint was sworn to by the president of the
Salt River Valley canal company, the president of the Mari-
copa canal company, the president of the Mesa canal company,
the president of the Grand canal company, and by M. Wormser,
Winchester Miller and E. R. Jones, constituent members of
the San Francisco, Tempe, and Utah canal companies. The
complaint was presented on the 4th day of February, 1887,
to J. W. Crenshaw, the then court commissioner of this court,
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who ordered that the defendant show cause on or before the
l4th day of February, 1887, why an injunction pendente lite
should not be granted, and further ordered that upon the
plaintiffs giving en undertaking in the sum of $10,000, the
defendant in the meantime be restrained from in any mammer
interfering with or obstructing the flow of water in the
river and suffer gll the water therein flowing to flow
through its natural channel.

On the 17th of December, 1888, an amended complaint
was filed by those plaintiffs in the original complaint who
constituted the Tempe Irrigation canal company and the Utah
canal company, making the Salt River valley canal company,
the Maricopa canal company, the Grand canal company, the
Arizona canal company and the Mesa canal company, defendants.
This complaint, after alleging the manner in which they ac-
quired their right to divert and to appropriate the water
from the Salt River alleges that during the year 1867, div-
ers persons owning and possessing lands in Salt River valley,
associated themselves together under the name of the Swilling
Irrigating canal company, and located, appropriated and
claimed for the purpose of irrigating lands, 1,500 inches
of water of the river, and constructed a dam across the
river; and thereafter constructed two certain ditches over
and across the lands which they desired to irrigate, each
capable of carrying 750 inches, and that the said Swilling
Irrigating canal company and the persons composing the same
became thereafter entitled to and continued to appropriate,
use and employ 750 inches of water and no more. And that
during the year 1875 the defendant, the Salt River valley
canal company, by divers mesne conveyances succeeded to all
and every the right, title and interest of the said asso-
clation, the Swilling Irrigating canal company, and of the
persons composing the same, in the lower or westerly of the
two aforementioned ditches. And that during the year 1875,
- the Maricopa canal company, defendant by divers mesne con-
veyances succeeded to all and every the right, title and
interest of the Swilling Irrigation canal company, in and
to the upper or easterly of the two aforesaid ditches, and
since that time has been and is now the lawful owner and
possessor of gll and every rights, privileges, and fran-~
chises of the Swilling irrigation canal company, in and to
said upper or eastern ditch. And that while said Salt River
valley canal company and the Maricopa canal company have
been using said water, they have for certain purposes con-
nected the heads of their two ditches, and for some time
heretofore the two ditches have been and now are taken out
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at one head at one point on the river. That hereafter the
defendants, the Maricopa canal company and the Salt River
valley canal company in violation of the rights of the
plaintiffs have diverted from the river quantities of water
in excess of the rights that the plaintiffs had to divert,
depriving the plaintiffs of water to which they were enti-
tled. That the defendants, the Maricopa canal company and
the Salt River valley canal company threaten to continue to
claim, assert and exercise their alleged right each to take
out of the river 6,000 inches by means of the canal of the
defendant, the Arizona canal company, and that the Arizona
canal company permits and consents to it, and threatens to
continue to permit, and consent to the use of its ecanal by
each of the aforementioned defendants for the purpose of
diverting such excessive quantities of the water from the
river for the use and benefit of the aforementioned defen-
dants at a point upon said river above the place where the
plaintiffs take their water from said river, when in fact
the places where each of the said defendants, the Salt
River valley canal company and the Maricopa canal company,
originally took the water from the river into their ditches
at the time the plaintiffs first acquired their rights to
the quantities of water herein alleged, were below the
Place on the river where the plaintiffs then took and now
take their water. That such proposed diversion through and
by means of the Arizona canal will diminish the quantity of
the water in the river out of which plaintiffs may obtain
the supply to which they allege themselves to be entitled.
And plaintiffs further allege that the Grand canal com-
pany on oxr about the 24th of June, 1878, did without right
and in violation of the rights of the plaintiffs, take up,
locate, appropriate, and claim, 10,000 inches of the water
of the Salt River, and constructed a dam across the river,
and an irrigating ditch commencing at a point about twelve
miles east of Phoenix, and running thence in a northwesterly
direction over and across the larnd being a part of the pub-
lic domain, capable of carrying 10,000 inches of water, and
by means of such ditch and dam thereafter diverted 10,000
inches of water, thereby diminishing the quantity of water
in the river so that plaintiffs could not supply themselves.
That the point at the river where the Grand canal com-
pany first took out the water into its ditch is below the
point in the river where the head of the ditch of the Tempe
irrigating canal company originally was taken out and now
is situated, and below that of the Utah canal company, and
is above the point on said river where the head of the San
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Francisco ditch was originally taken out and is now situ-
ated. That the said defendant has, subsequent to the appro-
priation of the plaintiffs sbove set forth, diverted the
water and threatens to continue to do so, by means of the
Arizona canal company's canal.

That the Mesa canal company has made appropriation of
the water of Salt River long subsequent to the appropria-
tion made by the plaintiffs, and that its point of diversion
is above the place where the plaintiffs take the water into
their respective ditches. That the quantity of water that
the Mesa canal company claims and asserts the right to di-
vert, is 10,000 inches, and that when that defendant made
its appropriation of water the plaintiffs were in the peace-
ful and undisturbed possession of their right to use and
employ the waters of the river which they had theretofore
appropriated. :

That the defendant, the Mesa canal company, wrongfully
prevents the waters of the river flowing down the ditches
of the plaintiffs and threatens to continue to do so. That
such diversion lessens and diminishes the quantity of water
flowing in the river so such an extent that the plaintiffs
cannot obtain the supply to which they are entitled by
their prior appropriationm.

Plaintiffs further allege that long subsequent to the
appropriation by them, their grantors and predecessors in
interest, namely on or about the lst of January, 1887, the
Arizona canal company, without right and in violation of
the rights of the plaintiff to use the waters of the Salt
River at a point about 28 miles east of Phoenix by means of
a dam across the river and a canal commencing at said dam
capable of carrying all the waters flowing in the river dur-
ing the dry or rainless seasons, diverted and turned out of
the river a large quantity of waters flowing therein, there-
by preventing the water from flowing to or reaching the
ditches of the plaintiffs, and thereby lessens the quantity

of water in the river to such an extent that the plaintiffs
are prevented from receiving in their ditches or any of
them, a sufficient quantity of water for the purposes to
which they allege themselves to be entitled to use it. That
without the use of all the water now flowing in the river
the plaintiffs cannot take or receive therefrom the several
quantities thereof to which they are entitled and of which
they have actual need.

That the defendant, the Arizona canal company does not
divert the said water for any useful or beneficial purpose.
That of the said waters so diverted and carried away by the
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Arizona canal company, a small quantity not exceeding a
thousand inches is sold and disposed of by that company for
the purpose of irrigation, and that the remaining portion
of the water except what is being carried through the canal
as before-mentioned, is allowed to rum to waste and be
wholly lost, and no part thereof is ever restored to the
river.

That the defendant is insolvent and unable to respond
in damages.

Plaintiffs further allege that the aggregate quantity
of the water of the river which they have appropriated and
used is 20,000 inches of water. That they have expended
large sums of money in and about the comstruction of their
several dams and ditches.

Plaintiffs further allege that during the dry and rain-
less season of the year the quantity of water in the river
is greatly diminished; that the entire amount thereof is
insufficient to supply the plaintiffs with the quantities
to which they are entitled after first making an allowance
therefrom of the quantity of 750 inches due each of the de-
fendants, the Maricopa and the Salt River valley canal
companies.

The plaintiffs further allege that the defendants, the
Salt River valley canal company, the Maricopa canal company
and the Grand canal company, have since the filing of the
original complaint, by means of a transfer of a certain
share of the stock of those companies to divers persons”
acting in concert with the Arizona canal company in ordex
to aid that company in its efforts to wrongfully continue
its alleged appropriation of the waters of the river against
the rights of the plaintiffs, combined with the Arizona ca-
nal company to injure the plaintiffs and prevent the plain-
tiffs from proceeding with this action. That the persons
who have received the said transfers of stock of the above

companies respectively, are now holding control of the

management of the said respective companies, and subordinat-
ing the claims and rights and interests thereof in such a
manner as to seriously impair the rights of the plaintiffs
by collusively permitting the said transfers of the stocks
to the said Arizona canal company in order to emable it to
secure an undue and wrongful advantage over the plaintiff,
and to control the diversion of the water of the river; in
violation of the rights of the plaintiffs.

This complaint is sworm to by Winchester Miller, one
of the plaintiffs, and by M. Wormser and others.

-15=



On the 28th of January, 1889, a third amended complaint
was filed, wherein an addition to the allegations of the
foregoing complaint, the amendment consisted in the substi-
tution of the Utah canal company as a party defendant instead
of a party plaintiff; and on the llth of June, 1889, by a
still further amendment, the Highland land and water com-
pPany, a corporation, was made a defendant. It is alleged
that the Highland land and water company was a corporation,
and that in January 1889, it diverted waters of Salt River
by means of its canal, beginning at a point on the river
about twenty-seven miles east of Phoenix, and above the
point of diversion by the plaintiff, whereby they deprived
the plaintiffs of the ability to divert to the uses to
which they were entitled, as before alleged,

On the 14th of July, 1890, an smended complaint was
filed wherein the alleged owner of the San Francisco ditch
and the alleged owner and constituent members of the Tempe
canal company were plaintiffs and the Salt River valley
canal company, the Maricopa canal company, the Grand canal
company, and Arizona canal company, and Mesa canal company,
the Highland land and water company and the constituent mem~
bers of the Utah canal company were defendants. In addition
to the allegations made in the original complaint, it is
alleged in this amended complaint that the defendants, the
Salt River valley canal company, and the Maricopa canal
company, and the Grand canal company, original plaintiffs,
have since the filing of the original complaint by means of
the transfer of certain shares of stock of those companies
to divers persons acting, and designing and intending, to
aid in concert with the Arizona canal company, and to aid
that company in its effort to wrongfully maintain its al-
leged appropriation and use of water against the rights of
plaintiffs, combined with the Arizona canal company to in-
jure the plaintiffs and to prevent plaintiffs from proceed-
.~ ing with its suit and obtaining the relief sought.

' That the persons who received the said transfers of
stock above mentioned, are now holding control of the same
and subordinating the claim and rights and interests of
those companies so as to seriously impair the rights of the
plaintiffs. That the above named companies have collusively
permitted and acquiesced in such transfer of stock to the
Arizona canal company in order to emable that company to
secure and enjoy a wrongful advantage over the plaintiffs
and to control the diversion of the water of the river in
violation of the rights of the plaintiffs. It is also
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alleged in the amended complaint that in January, 1889, the
Highland land and water company, a corporation, entered up-
on the said river above and east of the dams and ditches of
the plaintiffs at a point about twenty-seven miles east of
Phoenix, and there by means of a dam which it comstructed
across the river and a cahal begimming at said point and
running thence in a southwesterly direction, capable of
carrying 6,000 inches of water, diverted and turned out of
the river a large quantity of water, and has by such diver-
sion prevented the water from flowing through or reaching
the ditches of the plaintiffs, thereby diminishing the quan-
tity to which they were entitled, and the crops and orchards
and the vineyards planted by the plaintiffs have become -
thereby endangered. To the last amended complaint the Ari-
zona canal company, the Grand canal company, the Maricopa
canal company and the Salt River valley canal company f£iled
their several answers; first, demurring to the complaint
upon the ground that it does not state facts sufficient to
constitute a cause of action against them or either of them.

Second. That the several defendants have each of them
separately been severally and in the peaceable and adverse,
open and notorious and actual possession and use and enjoy-
ment of the waters and of the rights and franchises de-
scribed and referred to in the amended complaint, and every
part thereof, under color of title for more than three years
next preceding the commencement of the action and before
the filing of the amended complaint. B

Third. Alleging that the cause of action set out in
the amended complaint had not accrued within two years be-
fore the commencement of the action or the filing of the
complaint.

. Fourth. That neither the plaintiffs nor their grantors

or predecessors have been in the possession of the fran-
chises or rights they claim, wherein five years next pre-

. ceding the commencement of the action and filing of the
" amended complaint.

Fifth. Denying specifically the allegatioms of the
plaintiffs that they had in 1870, or at any time, appro~
priated any water of Salt River in a quantity exceeding 300
inches, except that sometime in the year 1871, certain per-
sons constructed a small temporary dam across Salt River,
and a very small irrigating ditch in the vicinity of the
place where it is alleged plaintiffs predecessors construc-
ted a dam and ditch in the complaint described. That by
means of that dam and ditch, water was taken out of the
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river during said year after the construction of the said
dam and ditch, in sufficient quantities to irrigate small
patches of summer crops covering not to exceed a small num-
ber of acres of land. That thereafter and sometime about
the year 1871, the said ditch was from time to time enlarged
and increased in its capacity to some extent, but the total
amount of water diverted therefor did not at any time exceed
300 inches of water, miner's measurement, until the year
1873. That thereafter and up to the month of January, 1877,
the ditch was enlarged from time to time to enable it to
carry water for irrigating purposes to such an extent that
on or about that date the ditch was capable of carrying
about a thousand inches of water in addition to the water
carried for mechanical purposes, as hereinzfter mentioned.
That scometime in the year 1873, one of the plaintiffs,
Charles T. Hayden, having constructed a flouring mill on the
ditch with a water wheel whereby the same was intended to

be driven, by some arrangement the details whereof are un-
known to the defendants, enlarged the ditch and increased
its carrying capacity sufficient to emable it to carry about
1,500 inches of water in addition to the said quantity it
was capable of carrying before that. And that thereafter
from time to time while sazid mill was running, the ditch

was used to carry about not exceeding 1,000 inches of water,
miner's measurement, for irrigating purposes, and not ex-
ceeding 1,500 inches of water for said mechanical purpose

of drmvmng said water wheel,

That all of said water which was diverted and used to
run the mill except such part as was lost by evaporation
and seepage was by means of a tail race below the mill im-
mediately after passing through and over the water wheel of
said mill, permitted to flow and did flow back into the
river at a point above the dam and head of the canal of the
defendants, the Salt River valley canal company and the
~Maricopa canal company, and the same and every part thereof
“except what was lost by evaporation and seepage flowed to
said dam and ditches of said defendants and was available
to them and each of them for the purposes of irrigatiom.
That thereafter from time to time said ditch was enlarged
in capacity. That up to the year 1883, it was not capable
of and did not carry for any purpose, more than 3,000 inches
of water, miner's measurement. That not more than 1,500
inches of said water was at any time diverted for the pur-
pose of being used by any person or persong, by means of
the ditch and dam for any purpose except the driving of the
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mill. That thereafter from time to time the ditch was en-
larged to such an extent that in January, 1886, it was
capable of carrying about 3,500 inches of water calculating
said 3,500 inches of water by miner's measurement, diverted
by means thereof for the propulsion of the mill.

That no more than 2,000 inches of water was used for
any other purpose than the driving of said mill, and that
the proper irrigation of the lands could and ought to have

‘been had with the use of at least twenty-five per cent less

than the quantity the ditch was capable of carrying, after
deducting from its total capacity the 1,500 inches it car-
ried for the propulsion of the mill.

And further answering, those defendants deny that the
predecessors in interest of the plaintiff, M. Wormser, ap-
propriated 5,000 inches, or any other quantity of the water
of Salt River in December, 1870, or at any other time, or
that he or they ever applied 5,000 inches to the irrigation
of any lands, or that he ever acquired by any conveyance
the interest of any person who had any such right to appro-
priate water, but allege that sometime in the year 1872,
some person or persons to the defendants unknown constructed
a small irrigation ditch at or near the place where the
alleged San Francisco ditch is alleged to have been excavated,
but it was not capable of carrying more than fifty inches of
water. That thereafter that ditch or some other one con-
structed near by the place where that one had been made, was
from time to time enlarged to some extent, but that up to
and in the year 1877 and '78 it was capable of carrying not
more than one hundred and fifty inches of water. That
thereafter the said ditch was enlarged from time to time un-
til in 1883 it was capable of carrying not more than 200
inches of water. That the ditch was again enlarged from
time to time to some extent, but that up to the present time
it has not been nor is it now, capable of carrying more than

_AOO inches of water.

The answer further denies that the water of the river
in dry and rainless seasons is ever diminished to a quantity
not exceeding 13,000 miner's inches. They further allege
that the amount of water appropriated by the Swilling irri-
gation canal company was, instead of 1,500 inches, 12,000
inches, and the two ditches constructed by the Swilling
canal company wereeach capable of carrying 6,000 inches in-
stead of 750 inches as alleged in the complaint, and that
the whole amount thereof was and has been continuously used
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in good faith in the irrigation of lands by the owners of
lands under those dltches, and asserts theilr right to di-
vert the same.

‘It is further averred that on or about the 24th day of
June, 1878, divers persons being then the owners and pos-
sessors of land in Salt River valley and desirous of irriga-
ting the same and requiring water for that purpose, formed
and caused to be created the Grand canal company, and there-
upon appropriated 10,000 inches of water of the river for
that purpose, and proceeded to and did conmstruct a dam over
and across Salt River, and an irrigating ditch commencing
at a point about twelve miles east of the city of Phoenix
and running thence in a northwesterly direction over and
across the lands then being a part of the public domain,
the ditch being capable of carrying 10,000 inches of water
and that thereafter they applied the said 10,000 inches of
water for the purpose of the irrigation of those lands.

And they make a similar allegatiom as to the Arizona canal
company, and deny that since the filing of the original com-
plaint that by means of any transfer of stock in any of the
companies to any person or persons whatsoever that they
sought to act in concert or in collusion whereby the rights
of the plaintiffs should anywise be injured, or to prevent
the plaintiffs or any of them from proceeding with their
action.

The answers of the other defendants raise substantially
the same issues, asserting in themselves the rights to di-
vert and appropriate water of the river in the order sug-
gested in the original complaint,

During the pendency of this action the court has at-
tempted as best it could be means of commissioners appointed
for that purpose, to control the distribution of water among
the various claimants in accordance with the rights of the
consumers as nearly as that could be ascertained om prelimi-
nary hearings, and the waters of the Salt River are now
being distributed under the supervisiom of such 2 commis-
sioner. ‘

The final trial of this cause was begun in March, 1890,
the evidence being adduced before a commissioner appointed
for that purpose, and before whom about 3,000 pages of evi-
dence were taken and reported to the court. The continua-
tion of the trial was begun before the court in July, 1890,
and continued until its conclusion in August of that year.
The amount of evidence taken in the case is very voluminous,
consisting of 6,000 pages of typewritten matter. Coumsel
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desiring to argue the case and their engagements and the
business of the court being such that it could not be heard
then, the further trial of the case was continued till
February 1891, at which time the cause was fully and ably
argued, the argument occupying 15 days.

This resume of the origin and progress of this case as
brief as the multiplicity of the issue involved would per-
mit, suggests at once its importance. From the time of the
construction of the first ditch in 1867 until now, there
has been expended in the constructiom, operation and main-
tenance of irrigating ditches in the Salt River valley a
sum exceeding a million of dollars. The populatiom of the
valley has grown from 200 or 300 to 10,000 people. 1Its
products from being simply barley and hay, now range through
all the long list of grain, fruits and vines, to the pro-
duction of which the soil and climate are peculiarly adap-
ted. From a valueless desert, lands have been reclaimed,
aggregating millions of dollars in value. The city of
Phoenix itself began its existance since the Swilling ditch
was constructed. Without water the Salt River valley would
still be a desert uninhabited save by the jack rabbit,
coyote, and the rattlesnake, and devoid of vegetation extept
the sage brush and the cactus. Water is just as essential
to the maintenance of the population now there, and the
production of the means of its subsistance, as the air
itself. .~
Before proceeding to the finding of facts I shall to
some extent discuss the law as I have found it and believe
it to be, relevent to the issues of the cause to illustrate
the import of the facts the finding of which will follow.

That part of Arizona in which the Salt River valley is
situated, from the time of the Spanish conquest until the
establishment of the republic of Mexico was under the do-
minion of Spain, and thence until 1847 under the dominion

"of the republic of Mexico, and was subject, of course, dur-

ing those periods, to the laws of Spain and the republic of
Mexico, respectively.

It might be interesting and instructing to study the
laws and customs which prevailed under those governments
concerning the appropriation and use of water, but it would
here be out of place to discuss or even cite them, further
than to state that the common law doctrine of rights of ri-
parian proprietors did not there prevail, because, as dis-
closed by the evidence in this case, no rights whatsoever
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were acquired until at least twenty years after the acquisi-
tion of that territory by the United States under the treaty
of Guadalupe Hidalgo.

In 1848, and from that time to 1863, that part of the
territory of Arizona within which i{s the Salt River valley
was a part of the territory of New Mexico, and there were
expressly enacted by that territory laws governing the
appropriation and use of water for irrigation. In 1863 a
part of the then territory of New Mexico was erected into
a temporary government by the name of the territory of Ari-
zona, and the laws of New Mexico were by the act of congress
establishing the territory of Arizona, made applicable to
that territory. 1In 1864, the first legislative assembly of
the territory conmvened and enacted the code of laws commonly
known and cited as the Howell code. By article 22 of an
act of that legislature, known and designated as the "bill
of rights," it was provided that "all streams, lakes, and
ponds of water capable of being used for the purposes of
navigation or irrigation are hereby declared to be public
property, and no individual or corporation shall have the
right to appropriate them exclusively to their own private
use except under such equitable regulations and restrictions
as the legislature shall provide for that purpose.”"” This
act went into force on the first day of January, 1865,

This provision has been incorporated in the successive
revisions of our code, and is still a part of our statutory
law. At the same session of the legislature and by a law
taking effect at the same time, an act governing acequias
and irrigating canals was adopted. The first section of
that act provides that "all rivers, creeks and streams of
running water in the territory of Arizona are hereby de-
clared to be public and applicable to the purposes of irri-
gation and mining," as afterwards provided. Section 2 saves
all vested rights. Section 3 provides that "all inhabitants
of this territory who own or possess arable or irrigable
lands shall have the right to construct public or private
acequias and obtain the necessary water for the same from
any convenient river, creek, or stream of running water."
Section & provides for the assessment of damages resulting
from the construction of ditches across private property of
individuals. Section 5 provides that no inhabitant of this
territory shall have the right to erect any dam, or build
a will, or place any machinery, or open any sluice, or make
any dyke, except such as are used for mining purposes or
the reduction of metals, as provided for in section six and
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and seven of the act that may impede or obstruct the irri-
gation of any lands or fields, as the right to irrigate the
fields and arable lands shall be prefereable to all others;
and the justices of the respective precincts shall hear and
determine in a summary manner, and cause the vemoval of the
same by order directed to a constable of the precinct or
sheriff of the county who shall proceed to execute the same
without delay.

By section 7 it is provided that when any ditch or
acequia shall be taken out for agricultural purposes, the
person or persons so taking out such ditch or acequia shall
have the exclusive right to the water, or so much thereof
as shall be necessary for the said purposes, and if at any
time the water so required shall be taken for mining opera-
tions, the person or persons owning said water shall be en-
titled to damages to be assessed in the mamner provided in
section six of this chapter. Section 8 prohibits the con-
struction or maintenance of by-paths and foot-paths across
cultivated fields. Section 9 provides that all owners and
proprietors of arable and irrigable land bordering on, or
irrigable by, any public acequia, shall labor on such pub-
lic acequia, whether such owners or proprietors cultivate
the land or not. Section 10 provides that persons inter-
ested in a public aceguia, whether owners or lessees of
land, shall labor thereon in proportion to the amount of
land owned or held by them, which may be irrigated by the
ditch, Section 11 provides that animals shall be herded to
prevent trespass upon cultivated fields. Section 12 pro-
vides that in case a commumity desire to construct an ace-
quia and the persons desiring to construct the same are the
owners or proprietors of the land upon which they design
constructing the acequia, no one shall be bound to pay
damages for the land taken. Section 13 provides for the
election of overseers of public acequias. Section 14 pre-

" scribes the manner of the election of overseers. Section

15 provides for the payment for services of the overseers.
Section 16 prescribes the duty of the overseers, which,
among others, is enumerated his duty to distribute and
apportion the water in proportion to the quantity to which
each one is entitled according to the land cultivated by
him; and that in making such apportionment he shall take
into consideration the nature of the seed sown or planted,
and the crops and plants cultivated.

Section 17 provides that '"'during years when a scarcity
of water shall exist, owners of fields shall have precedence
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of the water for irrigation, according to the dates of their
respective titles or their occupation of their lands, either
by themselves or their grantors. The oldest titles shall
have the precedence always.'" Section 18 provides for the
contribution of labor by irrigators, to the maintenance of
the acequia. Section 19 prescribes penalties for malfeasance
or nonfeasance of the overseer in discharging his duties,
and provides for his removal in certain events. Section 20
provides for the filling of a vacancy occasioned by the re-
moval of an overseer. Section 21 imposes a penalty upon the
owner or proprietor of land irrigated by an acequia for ne-
glect or refusal to furnish the number of laborers required
by the overseer for the maintenance and repair of the ace-
quia. Section 22 prescribes the penalties against any per-
son who shall in any manner interfere with, impede or ob-
struct any such acequia, or use the water from it without
the consent of the overseer. Section 23 provides that the
fines and forfeitures recovered under the provisions of the
act shall be applied by the overseers to the improvement,
excavation and repair of the acequia, and for the construc-
tion of bridges at points where they may be crossed by pub-
lic streets or roads. Section 24 provides for the appeal
from judgment of conviction under any of the provisions of
the act.

Section 25 is, "The regulation of acequias" which have
been worked according to the laws and customs of Sonora and
the usages of the people of Arizoma, shall remain as they
were made and used, up to this day, and the provisions of
this chapter shall be enforced and observed from the day of
its publication.”" Section 26 provides that plants and trees
growing on the banks of any acequia shall belong to the
owvners of the land through which the acequia rums. Section
27 provides that any person owning lands which may include
a spring or stream of ruming water, or owning lands upon
a river where there is not population sufficient to form a
. public acequia, may comstruct a private acequia for his own
uses, subject to his own regulations, provided he does not
interfere with the rights of others.

In the year 1866, the national congress enacted a law
for the disposal of its lands containing valuable minerals,
and among the provisions of that act, with some subsequent
slight verbal changes not affecting the substance or meaning,
is the following:

(Section 2339, revised statutes of the United States.)
23
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"Whenever by priority of possession, rights to the
use of water for mining, agricultural, manufacturing, or
other purposes, have vested and accrued, and the same are
recognized and acknowledged by the local customs, laws and
decisions of courts, the possessors and owners of such
vested rights shall be maintained and protected in the
same; and the right-of-way for the construection of ditches
and canals for the purposes herein specified {s acknow-
ledged and confirmed: but whenever any persom, in the
construction of a ditch or canal injures or damages the
possession of any settler upon the public land, the party
committing such injury or damage shall be liable to the
party injured for such injury or damage.

Section 2340 provides that all patents granted or
preemption or homestead allowed, shall be subject to any
vested and accrued water rights, or rights to ditches
and reservoirs used in comnection with such water rights
as may have been acquired under or recognized by the
preceding section." This provision of the act of congress
has been held by the supreme courts of the United States
and of some of the states not only to confirm rights that
have been initiated or had vested prior to the passage
of the act, but that it was continuous in its operation
and was the license of the government to persons to
thereafter appropriate water on the public domain for
agricultural, mining, manufacturing or other purposes.

98 United States 433.
13 Oregon 596.

On the 3rd of March 1877, there went into effect an
act of congress providing that any citizen of the United
States, or any who had declared his intention to become
such, upon the payment of twenty-five cents per acre may
file a declaration with the registerand receiver of the
land district in which any desert land is situated, of
his intent to reclaim a tract of land not exceeding omne
section, by conducting water thereon within the period of
three years thereafter. It provides that the right to
the use of the water by the person so conducting the same
on or to any tract of desert land of 640 acres "shall
depend upon bona fide prior appropriation: and such rights
shall not exceed the amount of water .actually appropriated,
and necessarily used for the purposes of irrigation and

-2l



reclamation: and all surplus water over and above such
actual appropriation and use, together with the water of
all lakes, rivers, and other sources of water supply upon
the public lands and not navigable, shall remain and be
held free for the appropriatiom and use of the public

for irrigation, mining, end manufacturing purposes, sub-
ject to existing rights." .

By an act of the legislative assembly of the
territory of Arizoma, approved February 19th, 1877, all
the laws of the territory then in force were directed to
be recompiled, which was done; and the compilation is
known and cited as the "Compiled laws of 1877" among
which are the section of Bill of Rights and the various
provisions governing the constructions of private and
public acequias, and the appropriation and use of water
for irrigation, that we have above quoted from the Howell
Code. The same laws have been carried forward into the
revision of 1887. 1In 1887, the acequia law was not
re-enacted, but not having been repealed, it is still in
force, and the editors of the revision of 1887 have
incorporated in that revision:

Sections 3199-3226 R. W. 1887 Arizona.

In 1887, the legislative assembly enacted a law
providing that the common 1aw doctrine of riparian rights
shall not obtain or be of any force or effect in this
territory:

Sections 3198 R. S. 1887, Arizona.
CUSTOM AS A SOURCE OF WATER-RIGHTS.

There has during the argument of this case been much
reference to customs prevailing in this texritory and in
the Pacific slope states and territories as a guide to
determine the rights of parties to the appropriation of
water. I am of the opinion that we cannot refer to
customs, because we have covering the subject, express
statutory law. There is no evidence in this case of any
customs prevailing, and if the court may revert to its
judicial knowledge of what customs have prevailed,
resorting to whatsoever means it may to ascertain them,
the court would have to say that there are as many customs
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prevailing as there are persons who have enunciated them.
In short, there has been no custom; there has on the
contrary been an entire want of uniformity of practice
among appropriators, and no two attorneys in this case
who have agreed upon what has been the custom. There has
wntil recently been no two canal companies or associations
who have concurred in their practice of either appropria-
tion, distribution, or application of water. It may be
noted here that there seems to have prevailed a practice
of posting a notice of intention to appropriate water,
this notice being posted at the point whence they expected
to divert it from the river, and thereafter to record
that notice in the recorder's office. This practice has
been imported from California where by express statutory
provision a person who seeks to appropriate water may
initiate a right by posting such a notice, but it is
there further provided that such posting must be followed
within sixty days by actual work of construction of means
of diversion. This practice has prevailed to such an
extent in the Salt River valley that notices of intention
to appropriate many times more water than ever did flow
down the Salt River, have been given; and so in the Gila
River valley. It has been an impression quite commenly
prevailing, that by posting such a notice some rights
were acquired. Yet in the argument of this case none of
counsel refer to it as a source of right, or a means of
initiating one.

I am unable to understand how such a notice can vest
in the persom who posted it, any right whatsoever. On
the contrary, it does not, and the most that can be said
of it is, that it is a mere expression of intentionm, and
may serve to limit the person who thereafter appropriates

the water, to the amount of water which it was his
declared intention to appropriate. So far as I am able

to determine after a careful and continuous study of
this subject for more than three years among those among
whom it would be supposed customs would prevail if any
existed, or from the evidence in this case, that any
customs exist in this territory relative to the appropria-
tion and use of water. Until after the organization of
the Territory the use of water for irrigation was almost
unknown here. There is no evidence that there was any
use of it in Salt River Valley prior to that time. Our
Bill of Rights says, that the water can only be
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appropriated under regulations prescribed by legislature,
and at the same session of the legislature that body did
prescribe regulations for the appropriation of this water
for the purpose of irrigation, and to those statutes we
must resort to determine the rights of those who seek

to appropriate water for that purpose.

With all due respect to the very able opinion of
Judge Silent in the case of Kelsey vs. McAteer before
him in the Distriet Court, and the opinion of our own
Supreme Court in the case of Clough against Wing, I
cannot accede to the doctrine that any of the rights of
the appropriators of water in this Territory may have
their origin in any local customs or the decisions of the
courts: they are statutory, purely and simply. Even
if there had prevailed any customs, they must yield to the
€Xpress statutory enactments.

87 U. S. 684,

And a careful review of the cases elsewhere, of
which there are at least one hundred and fifty in Califor-
nia alone, discloses that there as well as elsewhere, the
right does not rest in custom. It was there held that
the right was by the implied license of the state and
national government--that upon public lands the riparian
proprietor was the national government, and that as
between mere possessors of public lands the 0ld maxim,
"Qui prior est in tempore, potior est in jure," controlled
and defined their rights as among themselves--that the
first possessor could not avail himself of the riparian
rights of the true owner against subsequent occupants
of the public domain.

It is true that in most of the cases something is
said about custom of the country and about local condi-
tions making the old rules inapplicable, but I think
that as a source of right to appropriate water mere
custom cannot be referred to. Custom might in some cases
regulate the use of it; the right to appropriate it in
this Territory at least, emanates clearly from congres-
sional and legislative grant. The conditions existing
on this coast making impracticable the striet application
of rules of right prevalent elsewhere may have been and
no doubt did suggest the legislation on the subject to
which we refer for the right to appropriate water.
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RIPARIAN RIGETS.

The diversion of water and ité proper application to
the irrigation of lands necessarily results in an entire
consumption of the water so applied, so that the amount
of water taken from a natural water-course for irrigation,
to the extent, diminishes the quantity left in the stream.
In the Salt River Valley where there has been at least
an attempted appropriation of the entire amount of water
flowing in Salt River, there is an entire consumption of
the water of that stream. Naturally there occurs to the
mind of anyone whose knowledge of the rules governing
the rights of property has been derived from the study
of the common law of England as it exists there and in
the United States, in considering the subject of appropria-
tion of water for irrigation, the question of the effect
of the common law doctrine of riparian rights, and whether
that doctrine exists in Arizonma.

The United States at the time of the cession by the
Republic of Mexico, to it of the territory which now
constitutes the Territory of Arizona, became possessed of
all the rights of a proprietor of the lands the title to
which had not been theretofore vested in private owner-
ship by grant from the Mexican or Spanish governments, and
as incident thereto acquired those rights relative to water
in streams running over its land which are denominated
"riparian rights" at Common Law, notwithstanding the non-
prevalence of that doctrine in that particular territory
prior to such cession. The first legislature of the terri-
tory emacted (1864) the law concerning public and
private acequias which we have heretofore recited, which
law was and is utterly inconsistent with the assertiom
by a riparian proprietor of his 'Common Law rights" to

‘have the water run as it was wont to rum, undiminished in

quantity and undeteriorated in quality. From the time

of the enactment of that law to the time of the act of

Congress of 1866, the United States was the only pro-

prietor of the lands in the Salt River Valley. There is

no evidence of any private ownership, and as a matter

of fact the United States had not granted to any individual

any part of the lands in the Salt River Valley of which

it was the primary owner. By the act of Congress of 1866,

the United States being then the riparian proprietor of

all the lands in Salt River Valley, expressly acknowledged

the right of occupants and owners of land on the streams
28



of the territory to appropriate water, inter alia, for
the purpose of irrigation, and thereby acquiesced in the
implied abrogation of the Common Law doctrine of

riparian rights; for the use of water for irrigation does
diminish the quantity of water in the stream whence it

{s taken even to its entire and exclusive consumption by
another than a riparian owner. The difficulties attending
the use by a riparian proprietor of the water of Salt
River render the right under the rules of the Common Law
valueless. Under the homestead, the pre-emption and the
timber culture laws providing for the acquisition of
public lands by citizens, only & quarter section could be
acquired. Under the Desert Land Act, 640 acres could be
acquired. The surface of the water of Salt River at
ordinary stages is at least twenty feet below the surface
of the lands not subject to ammual inundation through
which it flows, and as the river itself has a fall of
only eight or ten feet to the mile, it is impossible for
any such owner to divert the water to his own land unless
he should begin his diversion at the river at a point
more than two miles above his own boundary, necessarily
thereby trespassing upon the rights of some other
riparian owner. There is not an owner of land in the
Salt River Valley, whether that land be bordering upon or
be crossed by Salt River or not, who can irrigate his land
without constructing a greater part of his works therefor
on the lands of others. It cannot be maintained that the
doctrine of riparian rights gives the right to trespass
upon the rights of others. To apply the doctrine of
riparian rights would at once render valueless every foot
of arable land in the Salt River Valley. During the
entire progress of this case, it was conceded, practically,
by all the counsel, that the Common Law doctrine of
riparian rights had no place in the policy of our law,
and to it no one has referred for any right he claims;

' nor has any person directly or indirectly asserted that
the doctrine of the right of prior appropriation of water
for the purposes of irrigation has been in derogation

of any rights that he might have as a riparian proprietor,
except in the ome instance of C. T. Haydem, to which we
will hereafter refer.

Mr. Pomeroy, in his work on riparian rights,
deprecates an attempt to inject into American institutiomns
practices or customs in derogation of common law; but as
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the conditions which give rise to the common law are
entirely different from those existing here which give

rise to the doctrine of exclusive appropriation of water
for irrigation, mining, or manufacturing purposes, the

rule and practice themselves must necessarily differ.

Tt has been said by courts in repeated cases, that the
conditions in an arid country like that of Arizona where
the artificial application of water to the soil is
necessary to make it productive are §O vadically different
from those in a humid country, like England, where arose
the common law doctrine, and where instead of the
artificial application of water to the soil to make it
productive, there is required a constant effort to remove
from it a superabundance of water, that it would not be
strange that we should require different rules and different
regulations governing the rights of persons to water running
in the streams, than those prevailing in England: and if
there is anything anomalous in the doctrines of our local
law it is an anomaly arising from conditions over which we
have no control. It is unnecessary for us here to note or
discuss those cases arising chiefly in California, Nevada
and Oregon, which maintain the existence of the common law
rule. The result there has not been happy, and we for-
tunately are relieved of any effort to reconcile the rights
of riparian owners with those of irrigators or other approp-
riators of water. The conditions which gave rise to the
celebrated case of Lux vs. Haggin in 69th California, do
not and camnot exist in the Salt River Valley--had Arizona
in 1866 or in 1877 been a state and had a constitution like
that of California, we might now have been confronted with
this difficulty. It has been distinctly enunciated by our
Supreme Court that the common law doctrine of riparian
rights does not exist in this Territory.

Clough vs. Wing, 17th Pac. Rep. 453.

In California the doctrine of riparian rights is
held to obtain:

Lux vs. Haggin, 69th Cal.

In Colorado it is as positively denied application
there:

Coffin vs. Diteh Co., 6th Colo. 443.

Hammond vs. Rose, 1lth Colo. 524,

In Nevada, the Common Law doctrine of riparian
rights prevails. And for an able and elaborate decision
of that question and as well the power of territorial
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legislatures relative to these rights, see the leading
case of “"Vansickle vs. Haines, 7th Nev. 249.
The common law doctrine prevails in Oregon:
Weiss vs. Oregon &c Co., 13th Ore., 496.

As I have before said, we have been relieved of the
difficult task of reconciling this apparent conflict, by
the abrogation of the doctrine necessarily implied from
congressional legislation, supplementing our local
legislation.

THE APPROPRIATION OF WATER.

As appropriation of water consists of the actual
diversion of it from its natural course and its applica-
tion to a useful purpose, as irrigation, mining, or
manufacturing. Until there has been this actual
"diversion and application of the water, there can be no
valid right of appropriation. The extent of the right
of appropriation depends upon and is limited by the
intention of the person making the appropriation. So,
although intent is not a necessary element of appropria-
tion, yet it is important to be taken into consideration
in determining the extent of the right of appropriation.
Water may be taken and used one single season for a
purpose which may be accomplished during that season,
and the appropriation would have been simply for that
season, and its extent would be limited by the expiration
of that season. In other words, the purpose having been
accomplished for which the water was appropriated, the
right of appropriation ceases. It has been decided by
a number of courts, that water may be appropriated for
the irrigation of a crop the maturing of which requires
only a portion of a year, and that the water thereafter
running in the stream from whence it was taken, may be
subject to appropriation by other persons for other
purposes, at a time different from that at which it was
used by the origimal appropriator.

Smith vs., O'Harra, 43 Calif., 371.
Barnes vs. Sabron, 10 Nevada, 217.
Edgar vs. Stevenson (Calif.), 1lith Pac. Rep. 704.

And so, 1if of two persons on a stream of water
carrying a volume sufficlent only for the irrigation of a
hundred acres of land, one may have made a valid appropria-
tion for the cultivation from year to year of one hundred
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acres of barley, which matures and is harvested by the
middle of May, while another and different person upon
another and different piece of land may use the water

in that stream at a period of time in each year beginning
with the middle of May and ending with the time for
replanting barley. We have, then, two appropriations,
and so long as the appropriators continue the same use
for which they appropriated, there camnot be any conflict
of right. But assuming that the first settler appropria-
ted all of the water and for a number of years has used
it for the irrigation of barley, which as we have said,
matures and is harvested by the middle of May, and that
during the remainder of the year water is allowed to

flow down the stream unused and is wasted, and that later
a settler comes, and seeing the unused water running down
the stream to waste during a part of each year,
appropriates it and begins the use of it after the middle
of May in each year for the cultivation of crops that

may be grown during that period. Then if the first
settler should conclude even after a series of years of
cropping during only a portion of each year, to attempt
the cultivation of a crop that requires irrigation for
the entire year, there would be, as between himself and
the subsequent settler, a conflict of claims to the use
of water, and this conflict can only be determined by
ascertaining as a matter of fact for what purpose the
first settler did appropriate the water, and, consequently
the extent of his right of appropriation. The earlier
settlers in this valley confined their efforts to the
cultivation of crops during only a portion of the year~--
that portion, which under the natural conditions existing
here, the water was the most plentiful. By the middle of
May more than nineteen-twentieths of the land which was
under actual cultivation, did not need irrigation because
the crop that was grown upon it was harvested. There

ran down the river after that date in each year and
until a succeeding crop for the next year had been
planted a large quantity of water which was permitted to
flow upon its way to the sea unused and unappropriated.
But as time went on, new settlers came in and began the
cultivation finding the products they had theretofore
raised were less profitable, or that the cultivation of
different and other products was more profitable, and
from time to time gradually adopted a culture that required
for its successful prosecution, irrigation for the entire

year.
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We think that it might be safely assumed that when
a man enters upon a piece of government land and has
conformed to the requirements imposed by the national
government as conditions to the acquisition of the title
to that land, makes improvements upon it and finally
becomes the owner of it, that he intended from the time
of the initiation of such proceedings to make that land
produce all that it could to his profit; that if he
discovered that it was adapted to a more profitable
production though requiring more extended cultivation and
irrigation he would have the right to avail himself of
those possibilities. But he could not do this unless
he had the water for such new culture, at a time he had
not theretofore used it, and we are again reverted to
the extent of the appropriation. It is a question of
fact to be determined as any other question of fact is.
1f, as a matter of fact, the settlement upon the land
was with an intention to appropriate water simply for
the raising of hay and grain, the settler could not by
virtue of that appropriation use it for any other purpose,
as against subsequent appropriators. The question is
one of great practical difficulty. As before noted, the
first cultivation in the valley was to grain. Subsequent
settlers finding the water flowing down the river
unappropriated and being wasted after the harvesting of
the grain crops, settled upon lands, reclaimed them and
planted therein alfalfa, and orchards and vineyards. .
So long as the earlier settler continued the use of the
water as he had theretofore, so long there was no dispute
as to the right to use the water, for there was an
abundance for both, but as the earlier settler in the
pursuance of his right, if such right he had, planted
his field which he had formerly cultivated only to
barley, to alfalfa and trees, the supply of water was
insufficient.
‘ Public policy requires that this question should be
determined in such a way as shall conduce to the greatest
good of the greatest number, or that the question of the
appropriation, use, and distribution of water shall be
determined in such a manner as to encourage the highest
development of the lands and increase their products to
the greatest extent. It may be that the earlier settler
intended only to plant barley. It may be that if he did
change the cultivation of his land to a culture that
required water for the greater period of the year, that
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he was induced to do so by the example of the newer
settler, and that had it not been for the newer settler
the older settler would not have attempted the new
culture. It is desirable that the new culture be
encouraged. But to say that while that is desirable,

and that while the water was wasting at a definite period
of the year no one could appropriate it for the purpose
of a cultivation resulting in a greater public benefit
than that which had theretofore followed unless the new
settler made his appropriation subject to the right of
the earlier settler and made possible, by the exercise of
the earlier settler of his right, his deprivation of
water necessary for this culture, and the consequent

loss of immense labor is, to say, practically, that there
shall not be an advancement in the methods of cultivation
and improvement in the character of the products of the
valley. Yet, as we have just noted, the first settler
may be presumed to have taken his land and appropriated
the water for the irrigation thereof, with a view and
intent then formed, to make that land produce the most
profitably that it can. There would seem to me to be

but ome solution of the difficulty--the difficulty
arising from want of specific evidence as to the actual
intent of the first appropriator other than that which
may be afforded by his use of the water, and that is to
presume that the first proprietor of land intended to

and in fact did acquire the right to appropriate water
for any culture of his land that inured best to his
benefit and profit.

As before stated, having determined the extent of
appropriation, by which we mean the determination of the
purpose for which the appropriation was made, we determine
the superiority of right of several appropriations by
determining the question of fact: Who first appropriated?
As we have said, appropriation of water comnsists in the

- actual diversion of it from its natural course and its

application to a beneficial use, and that that appropria-

tor's rights are superior to those of others in the

order of time in which their several appropriations were

made, the first in time being superior. To determine

the question of the time when an appropriation is made,

we are not confined to the point of time at which an

actual application of the water was made in the accomplish-

ment of the purpose for which it was appropriated, but

we may go back to a time when the first efforts were made
3=



to make an appropriation that were followed with reasonable
diligence and resulted in the actual appropriation, and
that point of time will be deemed the time of the actual
appropriation, by relation back thereto. In the case
before us, large works were undertaken occupying years

in their completion before the water could be actually
appropriated, But if the construction of these works

was prosecuted with reasonable diligence to completiom,
the right to appropriate water, if the right existed

at all, dates from the begimning of the work. So it may
have happened that persons may have made appropriations
intermediate to the time of the beginning and completion
of such works, yet their appropriation must be deemed
subsequent to the appropriation accomplished by the
former. - The guestion of what constitutes reasonable
diligence is not one of peculiar difficulty; the natural
conditions and the difficulties of the work must be taken
into comsideration: and it is not the policy of the law
to presume abandonments.

THE RELATION OF CANAL COMPANIES TO CONSUMERS.

Among the parties to this case are a number of
corporations organized under the laws of this Territory,
which claim the right to divert water from Salt River. _
The law of the Territory under which they were organized
is not one especially providing for the creation of
irrigating companies, but is a general incorporation
jaw. These irrigating companies so incorporated have
simply by virtue of their incorporation, the rights
generally incident to corporations. Some of them were
organized as disclosed by their constating instruments,
for the purpose of constructing ditches, diverting the
" water from the river and selling it for consumption in
jrrigation to the occupants of land lying under the
lines of their respective canals.

The question has arisen in this case, as to the
right of a corporation to thus appropriate the water;
whether it can make a valid appropriation of water, and
whether it can appropriate water for sale. The water
in the streams in Arizona is public, subject to be
appropriated "for a beneficial use." It seems to me
that this means the actual use of the water in irrigation,
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mining, milling and domestic uses; that that is what is
meant by ''useful purposes,’” and that water cammot be
appropriated for sale. Indeed, it seems to me that in
this Territory there is no private property in water.
It is public property subject to the uses that we have
before defined. If in that use it is entirely consumed,
it does not matter, for econsumption is not an incident
to ownership of water any more than the consumption of
the amount of air that we breathe into the lungs and
vitiate and destroy as air, thereby makes the air our
property, We have a right to use it, and if the use
results in its destruction or vitiation, the right is
none the less nor greater. It then becomes important
to consider what rights, if any, corporations which have
constructed at large expense these irrigating canals,
have. It is a familiar principle governing dealings
among men, that whatever one may do himself he may do
by another, as by an agent. There is not doubt that a
community may by joining together and contributing labor
or money, or both, to the construction of a ditch of
sufficient capacity to divert and carry water necessary
for the irrigation of their lands, accomplish the result
more cheaply, better, with less waste and more promptly,
than if each attempted by a separate ditch to divert and
appropriate the water which he himself needed, and it
seems to me that there can be no doubt of the right of
a community or an association of valid appropriators to
thus combine. It is but a step further and in the same
direction to say that this community can select or appoint
an agency to construct their works and do the actual
work of diversion and delivery of water for their use;
and there is nothing in the law of this territory that
prevents a corporation from sustaining just this relation
to the water appropriators. Many of these corporationms
claim the absolute right of appropriation; and their
business affairs are conducted on the theory that they
as corporations are the owners of the water. There are
many cases reported in the books wherein the courts
refer to a sale of water by corporations as a business,
seemingly thereby to recognize the right of a corporation
to acquire by diversion a property in water. My attention
has not been called, however to a case that expressly
decides that either an individual or a corporation can
acquire such a right., In applying the rules 1laid down in
California by her courts, a distinction which is often
«36= ‘ _



lost sight of should be observed. Califormia is a state,
sovereign in all matters not expressly of natiomal
concern, and may regulate and define the tenure upon
which property may be held within its territory. ‘It may
declare or abrogate the Common Law doctrine of riparian
rights. It may declare ownership in water running in the
streams and water-courses of the state in others than
riparian proprietors, and may allow such ownership for
purposes other than that of immediate beneficial use.

It may delcare the diversion of water for sale to be for
a beneficial use; and the constitution of that state
taking effect January 1, 1880, Art. 14, Sec. 1,
prescribes:

"Art, 14, Sec. 1. The use of all water now appro-
priated or that may hereafter be appropriated for sale,
rental or distribution; is hereby declared to be a public
use." ¥ * *

(And we may add here, passim, that the same article
provides that such use shall be subject to the regulation,
and control of the state.) On the other hand, the
Territory of Arizonz is only a temporary government
erected by the national government. We possess none of
the attributes of sovereignty--those all inhere in the
United States. The legislative power conferred by
Congress upon this territory to legislate upon all
rightful subjects of legislation, does not vest the
territory with sovereignty, any more than does the
charter of the city of Phoenix by conferring upon its
Common Council certain legislative power--as of taxatione-
make the city of Phoenix a sovereignty. Indeed the
political status of our territory to the United States
government is almost if not quite strictly analogous to
that of a subordinate municipal corporation to the
sovereignty that creates it, We can lock alone, then,

to the legislation of Congress and to our own legislation
" within the limits prescribed by our own organic act, to
ascertain the rights that may be acquired to divert and
use water. We cannot go further than Congress has
expressly and impliedly authorized it, for the doctrine

of appropriation of water is in derogation of the common
law rights of the United States as proprietor, and of

the rights of its grantees. Reference to the acts of
Congress, the one of 1866 and of 1877, (the Desert Land
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Act), * will disclose the purposes for which Congress
has authorized an appropriation of water. The act of
1866 defines those uses to be mining, agricultural,
manufacturing, or other purposes. I do not think that a
sale of water is a use of water, any more than a sale

of wheat or any other commodity is a use of it; and that
that was the intent of Congress we derive from its
subsequent legislation of 1877 wherein it is provided
that the water * # * ' '

"shall remain and be held free for the appropriation and
use of the public for irrigation, mining, and manufactur-
ing purposes."” But whether the act of 1866 authorized

an appropriation of water for sale it is hardly necessary
here to determine, for it is not claimed by any party to
this suit that it acquired or initiated any right to
divert water for sale, prior to the act of 1877. ** The
act of our ewwn legislature, providing for the appropria-
tion of water which was in effect at the time of the
adoption of the act of 1866, recognized the appropriation
of water for mining, agricultural and mechanical purposes,
and suggests no others, and that law is a "local law"
which by the act of 1866 is made a measure of the right
of appropriation. It would seem to me under this state
of our law, even prior to the act of Congress of 1877,
that neither a corporation nor an individual can by the
construction of a canal and of a dam, no matter how
elaborate or expensive, become the owners of an amount

of water equal to the capacity of its or his canal, nor
become vested with a right to divert any greater quantity
of water than may be necessary to supply its or his needs
as an irrigator, miner or manufacturer, and as a

* The provisions of the act of Congress of March 3, 1891,

‘amendatory of the desert land act of 1877 are elsewhere

noted.

** The professed purpose of the organization of the Salt
River Valley and the Maricopa Canal Companies as discleosed
by their constating instruments and their practice relative
to distribution of water will be noted in the finding of
facts which is to follow. These were the only corporations
in the Salt River Valley organized for the purpose of
diversion of water prior to the act of Congress of 1877
known as the desert land act.

~38-



quasi-agent to supply them sufficient for their needs,
irrigators, miners or manufacturers. To say otherwise
is to say that they may. divert water and refuse to
deliver it to those who may have use for it. 1f they are
the owners of it they may store and impound it, or waste
it and discharge it upon the desert, to the advantage of
nobody. To say that they are the owners of it is to say
that they have the right to contrel it, and they are

at once 2 monopoly which it seems to me to be against
the public policy to permit to be created. So, in my
opinion, a canal company whether it be a mere association
of persons who may or may not be land owners, Oor may
consist indifferently of both, whether it be a corpora-
tion or whether it be an individual, cannot become the
owner of water. The total amount of water that a canal
company, as well as either an individual or an associa~-
tion of land owners may divert from a stream in this
territory, is the amount they devote immediately and not
mediately to a useful purpose. In other words, the
amount of water needed by those to whom water can be
supplied through such canal and to whom such water is
actually supplied and no more.

The Constitution of Colorado provides:

"Art, XVI. Sec. 5. The water of every natural
stream not heretofore appropriated, within the State of
Colorado, is hereby declared to be the property of the
public, and the same is dedicated to the use of the people
of the state, subject to appropriation as hereinafter h
provided." A comparison of this language with that
employed in the Desert Land Act, while there appears a
difference in phraseclogy, discloses no difference in
substance. The language of the Desert Land Act is. * * *
"and all surplus water over and above such actual
appropriation and use, together with the water of all
lakes, rivers, and other sources of water supply upon the
. public lands and not navigable, shall remain and be held
free for the appropriation and use of the public for
irrigation, mining and manufacturing purposes, subject to
existing rights."

"See act of Congress entitled "An Act to Provide for the
Sale of Desert Lands in certain States and Territories,”
approved March 3, 1877.)

U. S. Stat, 24 Sess. &4th Cong. p. 377,

Sec., B. Art. 14 of the Colorado statutes provides
that the general assembly of the state shall provide * * *

-39«

=1y pr——y ooy wm— e gy




L.k

s e . s L2

to establish reasonable maximum rates to be charged for
the use of water, whether furnished by individuals or
corporations. Certain of the statutes of that state
contain provisions for the regulation of the purchase and
sale of water. _

In the case of Wheeler vs. Northern & Co., 16th Colo.
582, the Supreme Court of that state discusses at some
length the power of a corporatiom to acquire property in
water. After noticing the provisions of the Constitution,
and thereafter the statutes which seem to recognize such
a right, Helm, C. J., speaking for the Court, says:
"But giving these rights all due significance, I camnot
consent to the proposition that the carrier becomes a
proprietor of the water diverted."

QUANTITY OF WATER THAT MAY BE APPROPRIATED.

The quantity of water to which a person may be
entitled for irrigation is necessarily an indefinite
quantity. Definite quantities of water have been spoken
of throughout the proceedings in this case; the Tempe
Canal Company, for instance, claiming 11,000 inches of
water, etc. An inch of water is a definite quantity of
water, as before stated, and is a unit of measurement in
this valley. The law is, that water may be appropriated
for a useful purpose, and a valid appropriation is neces-
sarily limited to the accomplishment of that purpose, and
there can be no definite appropriation of any amount of
water over and above that which the necessity requires.
The amount of water necessary for irrigation even on the
same identical piece of land and for the same crop, may
not be constant. It varies with the season, varies with

. the rain-fall, varies with the temperature, varies with

the manner of cultivation.

The amount of water necessary for irrigation in this
valley varies between very wide extremes, being affected
by the character of the soil, which varies greatly, by
its location, by the length of time during which it has
been irrigated and cultivated, by the character of the
crop, by the method of its irrigation, by temperature,
by amount of rain-fall, and by the prevalence of the
winds. It cannot be determined in advance what amount of
land an inch of water will irrigate. If an inch of water
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is too small for a given quantity of land and the appro-
priator is limited to that amount, though he may have a
valid right of appropriation of an amount sufficient for
the irrigation of the land, he is deprived of his right;
and on the other hand, if an inch of water is too much
for the irrigation of the given extent of land, then the
amount taken by an appropriator whe takes an inch for

such land exceeds that to which he is entitled, and others

are deprived of its use. While it is to be desired to
limit to the smallest possible quantity the amount of
water that may be used by the land owners in this valley
consistent with the proper cultivation of the soil, yet,
as I have before said, the conditions are so varied that
it cannot be done by fixing any definite quantity in
advance of its use. The best that can be said is, that
the extent of a man's appropriation must be measured

by the necessity as it exists at the time it is attempted
to be measured. It is in evidence in this case that
there are lands which produce a full erop of alfalfa
throughout the year with the use of not more than one
inch of water to ten acres. It is also in evidence, as
to other lands planted to alfalfa, that it requires for
the production of a full crop on them, the use of half an
inch to the acre. 7To fix & definite quantity to which
the respective owners of lands might be entitled, we

must resort to an average of the requirements of all the
lands; so in the cases we just mentioned, taking them for
the purpose of illustration an average between half an
inch per acre and the tenth of an inch per acre would be
three-tenths of an inch per acre, and in that event he
whose land was irrigated with one-tenth of an inch per
acre would have two-tenths of an inch per acre too much
water, while the alfalfa on the land requiring one-half
an inch per acre, if limited to the average found, would
for the lack of water be destroyed. An average is never
- right, except accidentally; it is always too much or too
little for any particular case.

PRO-RATING AND OTHER AGREEMENTS.

It appears from the evidence in this case that the
ovmers of lands under a number of the canals, have

entered into contracts with the corporations who claimed
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to be owners of those canals, for the delivery of water
to them for the purposes of irrigation. These contracts
in general terms, between the Arizona Canal Cowmpany, the
Grand Canal Company, the Maricopa Canal Company, the
Salt River Valley Canal Company, and the Highland Land
and Water Company, are similar. It is provided in those
contracts that in the event of an insufficiency of the
water in the river to supply all who may need it, those
companies may respectively distribute the water among
their customers, pro rata. This presents a question
somewhat novel in this Territory, and one of very
considerable importance. Its importance is suggested
by what has elsewhere been said, that the right of a
canal or ditch company or owner to divert water is
dependent upon the needs of those whom it supplies who
have a valid right of appropriation. It is always the
policy of the law to declare that principle governing the
dealings among men, which shall conduce to the greatest
public good and as will best accomplish the result
contemplated by the law makers--the observance of the
public good being really the purpose of the law makers.
The law of this Territory is, as before stated, that he
who is £irst in point of time in the matter of the
appropriation of water for the purpose of irrigation, is
first in right to take that water. These pro-rating
agreements render this provision of law practically
nugatory, for it places all who are under these canals
upon an equality so far as priority is concerned. There
is no limit to the extent of land to which these canal
companies may agree to furnish water, and therefore he
who was first in the valley and took from Salt River the
first water that was applied to the cultivation of the
soil, may by these agreements be required to submit to
a distribution of the water among the owners of such an
extent of land that the water applicable thereto will
not produce a crop. The carrying out of these agreements,
then, may result in the deprivation of some who are
entitled to water sufficient for the cultivation of their
crops, and in the attempt to irrigate so considerable an
extent of land none of them may be properly irrigated
and thereby crops may be lost. This is a direct public
injury and, as I think is bereafter shown, directly
contravenes the policy of Congress as found outlined in
its acts relative to that subject, and of our own local
legislation, and the courts should not give countenance
to that which so results. I shall discuss later, when
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considering the questlon whether a right to appropriate
water for irrigation is appurtemant to the land for which
the water was actually first appropriated, the policy

of the national government in authorizing the appropriation
of water, If I am correct in the conclusion reached
(hereafter discussed), that the yight to appropriate
water for irrigation is appurtenant to the lands for
which the water was originally appropriated (of course
subject to forfeiture by abandonment), the same policy
that forbids a segregation of the right of appropriation
from the land, equally prohibits & diminution by agree-
ment of the right to appropriate the quantity of water an
appropriator has the right to take for the proper
irrigation of his land--otherwise he might do indirectly
that which he cannot do directly.

If he may by means of these pro-rating agreements
consent to a diminution of his right to any extent,
however slight, I see no reason why it may not be
continuved to an absolute destruction of the right itself.
We are then confronted with the question: If these
contracts be against the policy of the law and therefore
invalid, what is the situation of these companies who are
the real as well as the nominal parties in this proceeding?
If what I have said as to the right of appropriation being
simply & right to take and apply water to a useful purpose
be true, then the right of a canal company to divert
water from the river depends upon the right of those
who have acquired a right of appropriation and who by
agreement or otherwise have the right to have the water
diverted through and carried by that canal for the purpose
of irrigation, and if any agreement between such consumers

.and the canal companies is invalid because of being
against public policy, we have presented for our
consideration this further question as to the right of
the consumer to water at all whether they have abandoned
‘their right to the use of water, or whether their
agreement with the company is simply invalid to the
extent that it violates, if it does violate, the public
policy outlined in the course of Congressional legislation,
and that in that event they are entitled to the use of
the water just in that order of time and priority as if
the agreements had not been made. It appears that those
persons who are now the owners of the lands originally
irrigated by water taken by and carried through the
Swilling Ditch, have entered into these agreements with
AT




some one or more of these corporations. They have
accepted from such corporations what purports on its
face to be a grant of the right to the use of the water
of the corporation. Have they then abandoned the right
which had inured to the owners of these lands under that
old ditch? And when I speak of the Swilling, I do so
merely for illustration, for the same question applies
to nearly all if not all of the caznals in the valley.
If there has been an abandonment by this acceptance by
the land owners of the grant to the use of water, then
the priority that the owners of these lands which were
first irrigated had, has been lost.

The law does not favor abandomments or forfeitures.
It can hardly be said, considering the evidence in the
case, that these persons intended to abandon their
rights, nor has there been an abandomment through laches,
for the evidence discloses that there has been a continuous
use by these persons of the water formerly appropriated
by them or their grantors. Nor would a declaration of a
forfeiture or abandonment now by the courts subserve
that policy which we have conceived to be the one that
prompted our congressional legislatiom.

I am then, of the opinion that these agreements to
pro rate are void because in vioclation of our express
statutory provision that he who is first in point of
time, shall be first in right supplemented by the act
of Congress of 1866, and of the express provisions of.
the act of Congress known as ‘the Desert Land Act, and the
amendments thereto of 1891, and of the policy of the
government there outlined.

In Colorado the Supreme Court announced a doctrine
relative to agreements among appropriators to pro rate
apparently in conflict with the conclusion to which I
have come:

Schilling v. Rominger, 4th Colo., 100.

In that case, however, which was decided in 1878,
the particular agreement which was under consideration
was made and had been acted upon before the enactment
of the Desert Land Act. In that state there is a statute
providing for a pro rating among consumers in certain
cases, and the question came up again in the case of:

Farmer's Highline & Co. vs. Southworth, 21 Pac.
Rep., 1028,

Each of the three justices delivered an opinion.
The case is instructive and emphasises the difficulty of
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the question. Justice Hayt declined to give an opinion
upon that particular question, stating that it would be
time enough to do so when it was properly presented by
the pleadings. Justice Elliott very vigorously assails
the constitutionality of the statute, and among other
things, says:

"A single illustration will suffice to show the
disasterous consequences which would ensue if the pro
rating statute should be made the rule for the distribu-
tion of water for irrigation, instead of the rule of
priority:

"An irrigating ditch is constructed, the first and
only one taking water from a small and natural stream.
The first year, five consumers applied for and received,
each, one hundred inches of water for the irrigation of
their lands. The next year, the ditch being enlarged,
five more apply and receive the like quantity. The
third year, five more, and so on successively until
thirty or forty consumers are located under the ditch.
Perhaps the first five might be required to pro rate
with each other in times of scarcity and their appropria-
tion being practically equal in point of time. But under
‘the statute the first five would also be compelled to
pro rate with all subsequent consumers until the amount
of water that each would receive would become so
infinitesimally small as to be of no practical value,
and would eventually be entirely wasted before it could-
be applied. It requires volume or head of water to
irrigate successfully, Under circumstances like these,
what mockery to pretend that the pro rating statute is
a reasonable regulation provided for the distribution of
water for the early settlers and prior sppropriators who
bought and improved their lands and expended their money,
relying upon the doctrine that priority of appropriation
shall give the better right as between those using water
“for the same purpose.

"It may be said that the foregoing illustration is
founded upon an extreme and unusual case; but extreme
cases are often necessary to test the correctness of a
general rule."

Chief Justice Helm, on the contrary, maintains the
constitutionality of the statute upon the grounds, first,
that it would be wholly impractical to apply the rule of
prior right among a large number of consumers, and second,
the view that that statute be unconstitutional, rendered
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other legislation delusive; that other provisions beside
the pro-rating section must fall.

The second reason assigned by Chief Justice Helm
does not concern us, because the result he anticipates is
one dependent upon their statute, and would be inapplicable
here. I cannot concede that his first reason is valid--
that it is difficult to ascertain facts upon which rights
are predicated is not a reason why a court should refuse
to administer justice. In a dispute between two the
question of priority is ordinarily easily ascertained, and
the Court will restrain an infringement by ome upon the
rights of the other. Why the Court should decline so to
do when the right of the first is infringed by twenty or
by five thousand persons I cannot understand. The mere
difficulty of ascertaining the fact cannot and ought not
to change the rule of law.

The distinction between the Colorado case and the
one at bar, in that that was based upon a statute compel-
ling pro rating, and this involves the right to effect
the same by voluntary agreement of the parties affected,
is noted; but I, as stated before, am of the opinion
that parties cannot by their agreements thwart the whole
scheme of Congress devised for the reclamation and
cultivation of the desert lands. ’

While the relations existing between the several
corporations and their customers cannot in this proceeding
be directly adjudicated and the judgment of the Court -
cannot bind those customers, nevertheless, as I have
before said, the determination of the right of these
corporations to divert water must depend upon the right
of their customers to have water supplied to them--hence
the consideration of the validity of these contracts,

It might be suggested that there is a limit to the
extent of lands for which csnal companies might contract

to deliver water; that the canal companies themselves

have fixed a limit; the Tempe, for instance claiming a
right to divert 11,000 inches of water, the Salt River
Valley Canal Company 6,000 inches, the Maricopa 6,000,

the San Francisco 4,500, the Grand 10,000, the Utah 2,500,
the Mesa 6,000, the Highland 6,000 and the Arizona 50,000--
this makes an aggregate of 96,000 inches. It may be

argued that none of them would attempt to contract to
deliver water in excess of their carrying capacity. But
this statement of their claim shows a capacity seven or
eight times as great as the volume of water in the river
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at its lowest stages. So the limit to which they should
be confined is already passed--were it not this suit
would not be pending.

There is another provision of some of these contracts,
which has been the subject of much discussion among
counsel in this case, that requires the ettention of the
Court. The contract into which some of the purchasers
entered with certain incorporated companies, parties to
this proceeding, for what have been termed "water rights,"
provides that neither the selling of water to the purchaser
nor the fact that the purchaser uses water out of the
canal, or that the water sold by the canal company shall
be used to irrigate any particular tract of land, shall
give any right to the purchaser or to the owner of the
land to the continuance of the supply, or give to the
purchaser any claim to the use of water for any other
time or times than that mentioned in the contract, nor
shall such use be construed into a custom or usage or
precedent for the use of water for any other year or time
than that mentioned in the contract, nor shall such use
be construed into a custom or usage or precedent for the
use of water for any other year or time than that mentioned
in the contract; and it is further provided in those
contracts that the purchaser waives any and all right or
claim which he may have by virtue of any statute, custom
or law, of the use of water from the canal after the
expiration of the period of time limited by the contract,

1t is argued by the plaintiffs that the provisions
of this contract constitute an express waiver by the
purchaser, of any right of appropriation of water which
he may theretofore have had. It will be noted that the
waiver is a waiver of any right which the purchaser may
have by virtue of any statute, custem or law to the use
of water from that particular canal after the expiration
of the period of time limited by the contract.

) Counsel for the defendants very ingeniously and
plausibly argue that this does not constitute a waiver or
abandonment by the purchaser of any right he may have
acquired before entering into the contract to appropriate
water from the river, but that it only defines his rights
as against the canal company. It seems improbable that
owners of land the cultivation of which depends upon the
use of water, should voluntarily abandon a right, once
acquired, of appropriation of water--there is nothing in
the evidence indicating that there was any consideration
Ay -
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for an abandonment. On the contrary it appears that the
owners of these lands continued the use of water for their
cultivation and made improvements, and planted trees and
vines for the enjoyment and maintenance of which the

right to use water for a time extending far beyond the
period limited by the contract is necessary. By their
acts, by their conduct, they evinced anything but a
purpose to abandon a right, the possession of which was

so essential.

In the case of South Boulder vs. Marfell, reported
in 25th Pacific Reporter, at page 504, the Supreme Court
of Colorado, in discussing the rights of a consumer who
had entered into an agreement with a canal company, in
which agreement there was a provision that upon the
failure of the consumer to pay a certain annual rent or
delivery charge, he should forfeit and relinquish all
rights and claims whatsoever, both against the company
and in and to the use of water from the ditch of the
company. It appeared that the consumer bad- refused to
pay the water rental, and litigation arose. Chief Justice
Helm, speaking for the Court, says:

“Whether appellees could by contract forever
relinquish rights relating to the water conferred upon
them by the Constitution and statutes, we need not
determine. The instrument itself in our judgment does
not indicate any such intent. It contains no declaration
that upon a failure to accept the annual proposition and
make the annual contract the consumer abandons all right
to obtain in any manner water from the carrier's canal..
In the absence of an express declaratiom or clear
implication to the effect that such omission or failure
should produce a forfeiture of constitutional and
statutory rights collaterally provided for in the agree-
ment, such collateral rights would in any event,

unquestionably remain. The simple and obvious meaning of
‘the provision is, that the rights and claims intended to

be forfeited are those mentioned by the instrument itself."”
The canal company is but a carrier, and I know of
no principle of law in the absence of statutory provisions
that compels it to carry against its comnsent or will.
That onme has a valid prior right of appropriation of
water from Salt River, in itself gives him no right to
have that water conveyed to him through the works
constructed by another whether that other be an individual
or a corporation. He can only do that by and with the
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consent of the carrier. Nor is there, it seems to me,
any reason why the carrier may not limit the period of
time during which he or it will consent to carry the
water that another has appropriated. But however that
may be, it is only necessary to decide for the purpose
of this case, that these agreements do not operate o
deprive the consumer of his right of appropriation.

As has been before said, the right of a canal owner,
whether a corporation or not, to divert water, depends
upon the fact that there are persons, the owners or
occupants of land having the right of appropriation of
water for their irrigation, whom they supply with the
water for that purpose. If, then, a canal company
have agreements with its customers or any of them limiting
the time during which it will carry water to such of those
who have a valid right of appropriation, it would after
the expiration of that time have no right to divert the
water to which such persons are entitled.

RIGHT TO APPROPRIATE WATER APPURTENANT TO THE LAND.

It appears from the evidence that some of the canals,
the owners of which are parties to this proceeding, were
constructed by associations of individuals without any_
attempt at corporate organization. The associations have
a nominal capital stock, and certificates of the ownership
of that stock were issued to persons who were the consti-
tuent members of the organizations, and by the practice
of the association there was incident to the ownership
of each of these certificates or shares of the stock, the
right to the use of a proportionate part of the water
diverted by and conducted through the association's ditch.
In the first place not all of the shares were issued,
but have from time to time been issued, so that the whole
amount of the capital stock is now outstanding. These
shares were transferable much as shares of the capital
stock of a corporation are, by assignment and transfer
thereof on the books of the association. Most, if not
all of the shares of this association have in that manner
changed hands, and persons now the owners of such shares .
by such transfers, claim as incident to their ownership,
certain rights to the use of water. 1t is urged by some
of the defendants in this case that the right to use water
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is a right lying in grant, and that it cannot be trans-
ferred by parol, but that it must be done by deed, and
that the attempt to pass such rights by assignment of the
shares of the stock in the mammer adopted, results in an
abandonment by the original appropriator of his
appropriation of the water, and that the grantee or
transferee of the stock becomes simply an appropriator
himself, his right to take it dating from a time sub-
sequent to the time such share was transferred to him.

Of these associations the Tempe Canal is one. If this

be the true construction of the law, then from the
evidence it would appear that the rights of most of those
who claim the right to the use of water diverted by and
conducted through the Tempe Canal, would be subsequent to
that of those who cobtained the right to use the water
diverted by and through canals and ditches constructed
long since the Tempe Canal. It is and must continue to

be until finally determined, a question of very great
interest and importance to the citizens of the Territory,
whether a right to divert and use water for the irrigation
of land is an appurtenant to that land, or whether the
right can be a distinct right to take water, -independent
of any ownership or occupation of any land whatsoever;

and a solution of that question affords us the means of
the determination and definition of the rights of such
shareholders. If what we have said before relative to

the appropriation of water in this Territory be true, it
follows, I think, that & man cannot be the owner of a
right to appropriate water from a river in this Territory,
unless he has for it some beneficial use. It is in evidence
in this case that there are owners of the capital stock
of some of these associations, who havée not any lands and
who have never used any water whatsoever for the irrigation
of land, or for any other purpose, but have from year to

"year and from time to time let out, leased, or attempted

to lease their right to the use of water to some other
persons who were the owners or occupants of land.

It further appears that some of the owners of shares
to which by the practice of the company there were incident
the right to use water from the canal while they have been
the owners of land for ten years or more capable of being
irrigated by the water taken from that canal, have not
cultivated the same or applied water to it nor permitted
any one else to use the same or apply water to it, but
have leased their alleged right to use water to others to
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take and use the water diverted and conveyed by the canal.
There is one specific instance wherein it appeared that
a2 man entered a section of government land under the
provisions of the Desert Land Act, reclaimed the same by
means of his right to the use of the water, derived from
his ownership of certain shares in the capital stock of
the canal association, who has never since cultivated
that land or any part of it, or permitted any one else
to do so, but has allowed or attempted to allow others
to use the water to the permanent right to which, in
his proof regquired under the Desert Land Law to entitle
him to a conveyance of the land, he adduced evidence.
There is now a scarcity of water; were there not,
this suit would not be pending. What can be the right of
this man who claims to be the grantee of the government,
of land under the provisions of the law which required
that he should have the right to the permanent use of the
water for its cultivation, as between himself and those
whom he has permitted to use that water? There is not
enough for both. Either the lesees of this right who have
used the water and thereby made productive lands in the
valley, or the lessor who has not used the water, is the
owner of the right to such use--and this is an important
question, which sooner or later must be determined.
While some of the owners of lands claiming the right to
use the water for the irrigation thereof, are parties to
this suit, there are other parties to this suit, viz: the
corporations, whe have constructed, operated and maintained
the canals, who are not the owners of land. Nevertheless,
under our view of the law, it is the individual ownership
of the land and the right to use water therefor, to which
we must look to determine the rights of the parties to
this proceeding. If one of these corporations or associa-
tions, having constructed, maintained and operated a
“canal, does not apply the water to some beneficial use
and has no customers who do apply the water that they
divert, to some beneficizl use, it has no right to divert
the water at all. Permanence of ownership of land, and,
under the conditions in this country, of right to
appropriate water necessary to cultivate it, are
necessary to the best development and highest degree of
production of that land, and a course of dealing between
individuals themselves or between individuals and corpora-
tions, whereby the right to the use of water is abridged
and made less than permanent, is directly injurious to
-5]=
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the general good, and consequently against public policy.
While one who has the right to divert and use the water
may abandon that right, or may forego the use of the
water for a time without abandonment, yet there cannot,
it seems to me, be a course of dealing between persons
who claim a right to the diversion of water whereby such
use of water may be a mere matter of barter and sale.

The greater portion of the cases that have been
decided by the various courts of the Pacific Coast states
and territories, involve questions concerning the rights
to the use of water for mining purposes. The doctrine
of the right of appropriation of water and principles
governing its use was first announced in cases involving
the right to such use of water, and to those cases the
courts have latterly looked for the principles that
chould obtain in the determination of the rights to the
use of water for irrigation. This, I think, has led to
some confusion, because the analogy between the use of
water for mining and its use for irrigation is not complete.
In using water for mining, the use is strictly a
mechanical one; it is needed for no other purpose than
that its mechanical power shall be applied to the
separation of gold from the earth that contains it.
Hydraulic mining is a California invention and the
tremendous mechanical effects produced by the use of
water in mining under that system has excited the admira-
tion, and almost the wonder of engineerxs. But in no
sense is its use for that purpose similar to its use for
irrigation. The water is not consumed in the process of
mining. It is true that the water was often lost because
of the fact that it had been used in mining, and that it
was often so deteriorated that it was unfitted for any
other use, but this was merely incident to its use as a
mechanical power; and not necessarily incident. It is

" a use as distinctly mechanical as if it had been used

for the propulsion of machinery. The force of the water
by its direct impact of the particles of earth containing
the precious metals, separates the earth from the minerals.
The fact that there might not have been intervening
between the water itself and the object of the mechanical
operation any machinery or mechanical appliance, makes

no difference. Upon the other hand, water for irrigatiom
is not in any sense a mechanical use. The element of
force or power does not concern the irrigator of land,
except to the mere extent that it serves to convey the

-52-



water to him; that is, by the force of gravity, water
will deliver itself from a source higher in elevation
than the point at which its use is desired, toc that point.
No amount of rain would help the miner in his operations
except indirectly by storing for his use a source of
power, On the other hand, rainfall renders the use of
water unnecessary, temporarily, to the irrigator. The
requirements of mining, just as of the miller, demand a
constant, uniform and definite supply of water. The
requirements of the irrigator varies both in time and
quantity. If a miner or a miller has acquired the right
by grant, license, prescription or otherwise

to the use of water for a given mechaniecal purpose, he
has acquired the right to & definite quantity of water
that is commensurable. And again the analogy falls

when we come to consider whether the use to which water
may be put may be changed, or whether the locus of its
use shsll remain as at first. In mining, the use of
water cannot be confined for any considerable length of
time to a particular locality, because as the process of
mining proceeds, the earth is exhausted of its minerals
and the water must be used elsewhere--and hence it was
the policy of the government that it should be so used,
because mining operations could not be carried on other-
wise.

As each cubic yard of gravel containing mineral is
subjected to the mechanical process of hydraulic mining,
the purpose of that process has been served and the
mechanical power of the water is applied to the next
cubic yard of earth, and so on until the entire field has
been subjected to the process, and the use of water to
that particular purpose in that particular locality has
ceased to be beneficial; while with irrigation, the
application of water to any particular square yard of

. earth does not render unnecessary the future application
" of water to it; in fact the application must be continuous.

So that in considering the cases, we must nat lose sight
of this distinction between the use of water for mining,
which is a mechanical use of the water or a use of water
for its mechanical power, which is accomplished by one
application to any locality, and the use for irrigatiom
which is continuous from year to year. It is, no doubt,
a failure to note these distinctions that has led to the
belief by some that the use of water for irrigation may
be changed from place to place at the will of the appropria-
tor.
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It has been the policy of the general government
during all that period of time covered by the events that
we are discussing, to induce the rapid settlement upon
and development of public lands, and to that end it has
proposed to bona fide settlers, liberal terms, upom
compliance with which they can obtain title. The Desert
Land Act, for instance, provided prior to its recent
amendment (and that is the i1aw under which title to most
of the lands in this valley was acquired), that a citizen
of the United States might settle upon and acquire the
title to 640 acres of land upon the condition that he
would reclaim it from its desert character by the applica-
tion to it of water. The price of the land was fixed at
a dollar and a quarter an acre, and express license was
given by the act to appropriate any waters of the public
streams for the purpose of reclamation and cultivatiom.

The desire of the general government to have these
lands settled upon and thereafter cultivated to the
highest degree attainable, is what prompted it to this
liberality in its terms. To say that the water so
appropriated for the reclamation and cultivation of that
land is not appurtenant to it, 1s to make possible a direct
fraud upon the government and the defeat of fits evident
purpose. To illustrate, we may assume a case., Suppose
that in a stream in the Territory there is a volume of
water flowing sufficient to irrigate 640 acres of land
and no more. A, locates 640 acres of land under the
Desert Land Act, and diverts this water and appropriates
it for the reclamation of that 640 acres. He then in due
course prescribed by the statute, makes proof of his
reclamation and appropriation of the water and pays his
dollar and a quarter an acre and obtains from the govern-~
ment the title. The government expects of him thereafter,
and has the right to expect of him, neo less than that
he shall diligently and in good husband-like manner

" cultivate that land, If however, he has the right to

segregate from that land his water right, we may further
suppose that B settles upon the same stream upon another
640 acres, and purchases of A his right to appropriate
water and he, (B) may then in the same manner as did A,
acquire a title from the govermment. And so we may repeat
the process until we have an indefinite quantity of land
the title to which has been acquired from the government
in direct violence of the intention of the government--
for upon our hypothesis there is not sufficient water
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to irrigate more than 640 acres. It is a direct fraud
upon the government and a direct perversion of its bounty
which could not have been intended.

So, in my opinion, when one under the Desert Land
Act has appropriated water for the relcamation and
cultivation of desert land, he cammot segregate it, as
it is appurtenant to the land. And what is said here of
lands acquired under the Desert Land Act applies
equally to land acquired under any of the provisions for
the sale of public lands. The United States government
did not propose to.sell its land to private owners for
speculative purposes--on the other hand, stringent
regulations have been prescribed to prevent mere specula-
tors from acquiring the title. The whole purpose has
been to induce bona fide settlers who will cultivate the
lands, to take them up. What a perversion of such
intent if he who took up & timber claim, for instance,
and should, after fairly starting the growth of timber,
the very ObJect the government had in view in giving him
the land, be permitted to segregate from that land the
right so generously given him to appropriate water, and
make of it a subject of barter, sale and speculation--and
by such segregation destroy that the existence of which
was a condition to his title.

And in strict consonance with the view expressed
that our territorial and national legislation contemplates
permanency of right to use water upon land reclaimed is-
the amendment of March 3, 1891. That act was approved
after the trial of this case but it makes no change in
the law as I understand it so far as the right of appropri-
ation and use of water is concerned., It requires that
at the time of filing the declaration required by the
desert land act of an intention to reclaim desert land
the declarant shall also file a map of the land which
- shall exhibit a plan showing the mode of contemplated

‘irrigation, which plan shall be sufficient to thoroughly
irrigate and reclaim said land and prepare it to raise
ordinary agricultural crops, and shall also show the
source whence the water is to be obtained:

26 U. S. St. 1096. ch 561 Sec. 4.

Can it be imagined that any plan for irrigation
contemplating or disclosing a right to the use of water
temporarily would be accepted by the government under this.
provision? Or a right less than a permanent one? It
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cannot be conceived that the "reclamation™ meant by

that act, and by the desert land act of which it is
amendatory, is a mere temporary one. And if the right
is severable from the land is not the zright, at the will
of the land owner, merely temporary--if the right is
segregated does mot the land relapse into its desert
character? 1If by some casualty, as a flood, his lands
were destroyed or rendered useless for agriculture it

is possible that he might settle upon another piece of
land and apply his original appropriation of water to it,
but by any voluntary act of his own, we do not think he
can effect the segregation.

It is true that one who has acquired land and the
right to appropriate water for its cultivation, may
abandon that right and by his own neglect, laches, or
expressed intention, forfeit it, but in so doing he
exhibits a want of good faith toward the government by
whose bounty he obtained title, and he should not be
permitted to designate the beneficiary, by granting to
some particular person not the grantee of the land itself,
such right--if he has lost his right to appropriate, the
common stock of water for public use is increased to
that extent and can only inure to the next comer, who
may appropriate anew, dating his appropriation from the
date he actually makes it--a pretended grantee cammot
“tack,” if that term can be so applied to the process,
his pretended grantor's right to his own. o

I have come to the conclusion, then, that the right
of appropriation of water for the cultivation of land
becomes permanently appurtenant to that land, for without
it the land is worthless; without the land the appropria-
tion could not have been made. L

It would follow, then, from what I have said as to
appurtenance of the right to appropriate water to the

. land for which the appropriation was made, that a con-

veyance of lands under the Tempe Canal operates as a
transfer with it of the water-right appurtenant to it,
whether there be a transfer of the stock representing that
right or not--the transfer of the stock being merely a
convenient mode of making known to the Canal Company the
fact of the purchase of land and the right to the use of
water therefor. I am of the opinion that the transfer of
stock cannot operate per se to transfer the water right.
And so it must be sald of those corporations whose stock
is supposed to represent water-rights
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For the purposes of this suit it is not necessary
here to decide what is the status of any shareholder who
may have neglected to himself use the water the right to
which is evidenced by his ownership of shares in the
canal. 1f he shall have leased or attempted to lease his
right to another aend permit that other to assert by
reason of such lease a right to the use of water, the
right of that other is subordinate in point of time to
that of any appropriator who made his appropriation prior
to the time of the attempted lease. In other words such
lessee's rights, if he has any at all (as against others
than the alleged lessor), are those of an independent
appropriator dating from the time of his first actual
use of the water. He cammot acquire any priority against
others by virtue of any transfer or lease from the owner
of the shares, or by his consent. The owner of such
shares, unless he himself be the owner or occupant of
land upon which he uses the water, or of a mill which is
propelled by the water, has not by reason of his owner-
ship of stock, any right of appropriationm, and of course
he can transfer none. And when an owner of stock who is
also the owner of land for the irrigation of which the
water, the right to which is evidenced by his certificates
of stock, was appropriated, and who has leased the same
and failed and neglected to cultivate his own land for
a long period time, seeks to obtain water, the question
of his abandonment will arise. In the meantime he cannot
claim for himself; and the rights of his lessee are
subordinate to others in point of time, in the order of
first actual use.

And as a necessary conclusion it must be decided
that the owners of shares who have not a beneficial use
for the water, have no right to divert it.

PRIORITY OF APPROPRIATION
AMONG CONSUMERS UNDER THE SAME CANAL.

It has been frequently decided by the courts of last
resort in most of the states and territories om the Pacific
Slope, that the time to which is to be referred the vesting
of a right of appropriation of water is not necessarily
that. time at which an actual diversion and appropriation
of the water .to the contemplated use, is made; it may
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antedate that time. It is to be referred, in this
Territory, to the time when the appropriator begins the
construction of the means of diversion of the water and
its conveyance to the point of use, if he shall have
thereafter prosecuted the work of such construction, with
reasonable diligence to completion, and made an actual
application of the water to rhe contemplated use. What
constitutes reasonable diligence, has upon particular
facts, been the subject of frequent judicial decision.
From these decisions it may be deduced that in determining
what constitutes reasonable diligence in such cases, there
must be taken into comsideration the difficulties ipherent
in the matural conditions attending the enterprise, the
magnitude of the work, the difficulty of obtaining labor,
and material, ete. Mere want of pecuniary ability will
not warrant delay, nor, it has been decided in one case,
jllness of the projector of the enterprise. So long as
we have to determine only the rights of successive
appropriators who have each provided his own means of
diversion and conveyance of water, the rules are of each
application.

The actual application of water to the contemplated
purpose.and its diversion from the original stream are
two element that must concur to constitute a valid
appropriation. It is not necessary, however, that
each of those comcurrent acts should be performed by the
same person: One may divert and another may make the
application of water so diverted, and their combined
acts would constitute a valid appropriation. And so, if
a number should combine who are the owners of land,
desiring to appropriate water for its irrigation, may agree
with another, either an individual or a corporation, that
that other shall provide the means of the actual diversion

. of the water, and thereafter their application of it to
the purposes of irrigation would constitute a valid

appropriation; but the right of appropriation is
vested in those who make the actual application of the
water to the useful purpose.

As has been before suggested, most of the consumers
of water in the Salt River Valley obtain their water from
ditches and canals constructed by others than themselves.
The act of diversion, however, as we have said, and the
application of it to the purposes of irrigation, constitute
a valid appropriation. As, however, between those who
take from the same canal or ditch, it has been suggested
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that those in whom is vested the right to appropriate
water in the aggregate equal to the capacity of the
canal, are equal in point of priority, and further than
that they are all prior as appropriators to any ome who
may have appropriated by means of some other ditch and
canal, even though such other ditch and canal may have
been begun and completed before the completion of the
first after, but that actusl appropriation may have been
mede wumder such other canal before some of the appropria-
tions under the first if the Grand Canal through which
the former take, was first commenced, and work thereon
prosecuted with reasonable diligence to completion.

It is argued that where, for instance, & corporation
undertakes the construction of a canal of a capacity
sufficient to carry water for the irrigation of say a
hundred thousand acres of land, that a reasonable time
shall be allowed from the initiation of the enterprise

in which to complete it, and that all who take water by
means of that canal may date their appropriations from
the time of the commencement of the canal. From what has
been said before, this doctrine camnnot prevail. The
right to appropriate has its origin, as we have before
said, in our express statutory provisions upon that
subject, and they all contemplate that he who is first
in point of time, shall be first in right. It can be
readily seen by assuming a case, how unjust any other
rule would be. Let it be supposed that a large canal
enterprise is undertaken. A canal is surveyed and its

construction undertaken of sufficient capacity to irrigate

a hundred thousand acres of land, and to divert from a
natural water-course for that purpose the entire quantity
of water flowing in that course. It can be easily
supposed that the projectors of a canal might impose such
terms either as to the use of water or the cost of its
delivery as to deter the owners or occupants of land

' from taking water from that source. It is, then, obviously

unjust that the public should be delayed by the want of
agreement between a canal company and its proposed
customers, and as equally unjust to say that the public
should wait until such disagreement shall have been
adjusted. The true rule, it seems to me, should be, that
when a canal enterprise is undertaken, that those who
being the occupants or owners of land have, relying upon
their agreements then contemplated with the canal company
or owner have gone asbout the relcamation of their lands

| «59=

-

r at | | panad I 1 f : g | r=--g p—y o | maasia 4 Fn—

e TR o T e T e TR s TR e T g



bed L3 Ld b e e e e Leed

"

and the preparation of them for irrigation by that means,
should be deemed to be appropriators of water dating their
appropriation from the commencement of such canal provided
that it shall have been completed with reasonable
diligence, All others should be postponed as between
themselves and appropriators by other means of diversionm
just in the order of the actual time of their application
of the water. There can be no doubt, it seems to me,
from a consideration of the evidence in this case, that
the San Francisco Canal, the Tempe Canal, the Salt River
Canal, the Maricopa Canal, the Utah Canal and the Mesa
Canal have been enlarged so that their capacity to divert
water has been from time to time increased; and I am
of the opinion that the order of the priority of the
consumers of those several canals, should take precedence
in the order in which they actually completed their
appropriation by the actual application of the water to
the irrigation of the soil. The Tempe Canal did not
divert in 1870, 11,000 inches of water, mor did it do
so for a very considerable length of time after that
date; nor did the Salt River Valley or the Maricopa Canals
for a long time after the commencement of their comstruc-
tion, divert such an amount of water. But each and all
of them have gradually increased the capacity to meet
the increased demand of new irrigators. And it may be
said of the Arizona Canal and the Highland Canal, that
while they are now of the capacity originally designed,
that nevertheless their appropriation cannot be measured
by that capacity. Their right of diversion must be
measured by the rights of those who have valid rights of
appropriation of the water of Salt River, who have also,
by agreement or otherwise, a right te divert the water
through the Arizona and the Highland Canals.

Reviewing the entire doctrine of the right of
appropriation of water, taking into consideration the

' fact that the water is publie property subject to the

use of the public, I camnot accede to the proposition
that any canal company can by the beginning of the
construction of a canal of large capacity, acquire the
right to divert a quantity of water equal to the capacity
of its canal, independent of the rights of actual
appropriators. It must be admitted that if the Arizona
Canal or the Highland Land and Water Company have no
customers who have need for water and a right of
appropriation of water, that neither of those companies
=60-



could divert any water at all. And it cannot, it seems
to me, be said that either of those canal companies or-
any canal company or association, has a right to divert
water as against one who has actually appropriated water
by the concurrence of the acts of diversion and applica-
tion to the purposes of irrigation, even though such
company may not then have customers whose needs require
an amount of water equal to the capacity of such canal.
It has been before said that it is my opinion that
pro rating agreements are void; and yet, where a number
have actually appropriated at one and the same time,
their rights are equal. If they should have attempted
to appropriate more water than was left for appropriation,
they have perpetrated somewhere & fraud upon the govern-
ment. As between them, however, nothing remains for the
Court to do but to compel them to pro rate. As long as
there is water enough for all, no difficulty arises.

USE OF WATER FOR MILLING.

Charles T. Hayden is the owner of a flouring mill
in Tempe, the water for the propulsion of which has since
. 1874 been obtained from Salt River by means of the Tempe
Canal, being diverted in the first instance by the Tempe
Canal, and thence conducted to the mill through what is-
known as the Kirkland and McKinney Ditch, whence, after
propelling the mill, it is discharged into the river.
He claims that the defendants have by the diversion of
the water above him, deprived him of the water which he
had appropriated for the propulsion of his mill, and
the use of which he had enjoyed before the construction
of the Arizona Canal and the Cross~-Cut Canal.

As before stated, Hayden instituted a suit subsequent
“to the commencement of this, seeking an injunction against
certain of the defendants in this case to restrain them
from diverting the water from his mill. A plea, in
abatement, that this suit was pending was filed, and it
was urged that the plea in abatement should be sustained
and the Hayden's separate suit be dismissed. Practically
it would make no difference whether the plea should be
sustained or overruled, for Hayden'’s right must be
determined, If I am right in the statement elsewhere made
that the constituent members of the Tempe Irrigating Canal
Company, of whom Hayden is one, are here not &s individuals
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seeking the enforcement of their several rights, but that
they are here as co-owners of a canal asserting the right
to divert by means of that canal a definite quantity of
water from Salt River, then the pendency of this suit

will not sustain a plea in abatement to Hayden's individual
suit. If the contrary be true, then the plea should be
sustained. But in that event Hayden's rights remain a

part of the subject matter of this suit. The omnly
question on the plea, of any importance, that could arise,
is one of costs--that can be settled on a motien to tax.

Upon the evidence in the case, the court now finds
against the defendants in the suit of Hayden vs. the
Arizona Canal, et al, on the plea in abatement.

The evidence discloses that until 1888 the water to
supply irrigators under the Salt River Valley, the
Maricopa and the Grand Canals was diverted from the river
at a point below the point whence the Tempe Canal makes
its diversion. That since that time the Cross-Cut Canal
has been comstructed, so that water may be and has_been
diverted through the Arizona Canal at a point above the
head of the Tempe Canal into the Cross-Cut and thence to
the Salt River Valley, the Maricopa and the Grand Canals.
Prior to the constructlon of the Cross-Cut Canal, the
water necessary for the needs of irrigators under the
Salt River Valley and the Maricopa Canals was diverted
from the river at a point below that at which the water_
used in the propulsion of Hayden's mill was returned to
the river, and their diversion by the means theretofore
used could not in the nature of things interfere with
the use of water for the mill.

The point whence the diversion by the Tempe Canal
was made is above the point where the Grand Canal, prior
to the construction of the Cross-Cut, made its diversione--
the head of the Grand Canal, however, is above the point
at which the water used by Hayden's mill is returned to
the river. ,

It is urged by counsel for defendants that under our
statutes the right to appropriate water for irrigation is
preferred to its use for mechanical purposes, and Sec. 3203
R. §. 1887 (a re=-enactment of Howell Code p. 501) is cited,
wherein it is declared that "the right to irrigate the
fields and arable lands shall be preferable to all others,”
and that therefore the right of an appropriator of water
for mechanical purposes must yleld to that of an irrigator
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even though the appropriation by the irrigator be
subsequent in point of time to that of him who uses water
for mechanical purposes.

The question is a new one, it seems, as counsel
have not cited any decisions involving the exact question.

In California there was a statute (1852) giving the
right of action to any one who had settled upon public
lands for the purpose of grazing or cultivation against
‘trespassers, but provided that "if the lands so occupied
and possessed contain mines of any of the precious metals,
the possession or claim of the person oeccupying the same
for the purposes aforesaid shall not preclude the working
of such mines by any person or persons desiring to do so,
as freely and unreservedly as they might or could do had
no possession or claim been made for grazing or agricul-
tural purposes." This act distinctly gave to miners the
preference over agriculturalists on the public lands in
the state. Disputes between miners and agriculturalists
upon public lands frequently arose, and this act became
the subject of judicial consideratiom.

Stokes vs. Barrett & Co., 5 Cal., 37
McClintock vs. Bryden, 5 Calif. 97.
"Martin vs. Browner, 11 Calif. 13.
5th Cal., 308.

6th Cal., 45.

15th Cal., 100.

16th Calif., 153.

23rd Calif., 452.

The court in those cases seemed to place the preferred
right of the miner as much upon the policy of the national
government in reserving mineral lands from occupation
and sale as upon their own local statute. The mere
possessor of government public lands would individually
- acquire no right thereto--could not maintain an action
for ejectment or for trespass, ordinarily. However,
certain rights are given to such possessors in most of
the western states and territories, as the right of
possession and undisturbed enjoyment as against all but
the United States; and it is being the early policy of
California to encourage mining, deeming it paramount to
every other industry, the legislature withheld these
possessory rights in favor of the miner. But it was
distinctly held in that state that miners could not invade
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the possession of a private owner of land, whether such
owner was an agriculturalist or mot. It was only where
neither the miner nor the agriculturalist had title to
the soil that this preference was given to the miner.

The act of Congress of 1866 confirms rights to the
use of water for mining, agricultural, manufacturing or
other purposes that shall have vested and are recognized
by the local ecustoms, laws and decisions of the Courts.
This act, as I have aforesaid, vitalized the acts of our
legislature, embodied in the Howell Code, the use of
water for milling was made distinctly subordinate to its
use for agriculture--so that he who made an appropriation
of water after 1864, and before the Desert Land Act of
1877, made it subject to the preferred use of irrigators.

But whether the use by Hayden of the water of Salt
River in the manner in which it is used does interfere
with the use of it for irrigation, need now I think, be
decided, for I am of the opinion that the act of 1877,
the Desert Land Act, gave the right to appropriate water
not theretofore appropriated, for milling purposes as well
as for irrigation. The grant is there distinctly given
for the appropriation of water for irrigation, mining
and manufacturing. I do not think any preference was
intended to be implied from the order in which the uses
are named--wherever a preference is intended it is
expressed,

So from 1877, at least, Charles T. Hayden has been”
a valid appropriator of water for the propulsion of his
mill.,

It is urged in the argument that Mr. Hayden has lost
his priority by reason of the transfers of his stock at
various times. o '

The history of the ownership of the shares claimed
by Mr. Hayden need not be followed--that he has continu-

. ously used the water is sufficient evidence that his

appropriation has been continuous and uninterrupted, and
that there was no actual abandonment--that there
may have been an intermediate grantee of the mill and of
the appurtenant water-right does not alter the matter.
It does appear that the mill and the shares of stock were
at one time--and during the pendency of this suit--
conveyed and assigned to one J. A, Ford; but it also
appears that Ford was really but a trustee, and that
conveyance and transfer cannot operate to defeat
Mr. Hayden's rights.
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REASONABLE USE OF WATER,

Incident to the right of the inhabitants of this
Territory to appropriate water for irrigation or other
uses, is the restriction that such use, including the
means and manner of diversion, distribution and applica-
tion, shall be reasonable.
That the means of diversion shall be reasonably
adapted to the purpose, to the end that the water that is
made free to the public shall not be diminished beyond
the quantity sufficient to supply the actual needs of
the appropriator. That the methods of application of the
water to the purposes for which it is appropriated shall
be of a character to insure as small a consumption of
water as is reasonably consistent with the accomplishment
of that purpose.
No man has a right to waste a drop of water--any
excess of water that he diverts and wastes by carelessness,
negligence or ignorance of economic methods of cultivation
or irrigation, or failure to adopt them, he unlawfully
diverts.
It appears in the evidence in this case that large
quantities of water is allowed to flow in the various
canals and ditches to supply stock with water. This
necessarily imvolves a great waste of water--at a small
estimate I should think the evidence discloses an amount
of water wasted thus sufficient, if properly applied to
irrigation, to make productive 10,000 acres of land. . The
amowunt of water actually consumed by the stock is insigni-
ficant--the loss is that due to evaporation and seepage
in its long passage through the various canals and the
miles of subsidiary ditches. This, it seems to me, to
be an unreasonable use of water. 1 do not mean to deny
the right to the use of water for stock, for it has
always been a recognized use, like that for domestic
. purpocses. But it camnot, I think, be diverted f£rom its
‘original course for that purpose. It has always been

the law that stock and the public could drink from a water
course-~but not to impede its flow or materially diminish
its quantity for that purpose. Instead, I consider the
law to be, of bringing the water diverted from a natural
water course a long distance by means necessarily involving
an enormous proportionate waste, to water stock, the stock
must be taken to the natural water course to drink, or
otherwise provided for.
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1£ the water be in the ditches on a man's ranch in
the course of application directly to irrigation, it
might be permitted to allow stock to drink of it=-=-but
it is an unreascnable use of it to permit water to be in
the ditches for that purpose alone.

Another matter for our consideration in this connec-
tion, is the right of the appropriator of water to the
exclusive possession, maintenance, operation and use of
the conduit, as he has prepared it, for the diversion of
the water; whether or not, having constructed such a.
conduit, he thereby has the right to have the water flow
in the river to that conduit and thence to the point where
he desires to use it, or whether his right is limited to
the actual delivery of water to his lands, with or without
increased expense to himself, whether it be by means
therefor provided by himself or by means provided by
someone else. To illustrate: If those who operate the
Highland Canal should divert from the river the water to
which the consumers under the Tempe, the Mesa, the Utah
and the San Francisco are entitled, and yet should that
company deliver the water so diverted through its own
canal to and upon the lands of those under the other
canals named, in the quantities to which they are entitled
to it, would those who constructed and since have operated
and maintained the Tempe Canal, the Utah Canal, the Mesa
Canal and the San Francisco Canal, have any just cause
of complaint? Or have the owners of those last mentioned
canals a vested right not only to the use of the water
for the purpose of irrigation, but also to have it
conveyed by means of their own conduits?

Following out to their sequence the propositions I
have advanced as to the ownership of wdter and the right
of appropriation, I am of the opinion that the entire right
of the appropriator for irrigation is limited to the
delivery of water, sufficient for the purpose, upon his
land at a point whence he can use it for irrigation, and
that so long as such water is so delivered he may be
indifferent to any acts of diversion or obstruction of
the flow of water in the natural water course, and has no
just cause of complaint therefor. He might be compelled
to adopt a more expensive means of delivery of the water
to his lands if the means that he has already adopted
are such as would result in a loss of water; for, as we
have repeatedly affirmed, the water is public property;
it is a common stock to which all may go, and no man has
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any right by faulty construction of his conduits, or by
their deficient construction, or by a desire to appropriate
more than his share of the water, to diminish that common
stock of the water to any greater extent than his
necessities require. 3

This brings us to the question whether or net it is
the duty of a prior appropriator to make use of such new
means as may result in the more economical conveyance of
water than those which he had theretofore provided for
himself. Whether or mot it would be his duty, if, for
instance, he was an irrigator under the Tempe Canal, to
construct a new conduit from the Highland Canal to his
lands and thereby conduct his water at a considerable
saving of the common stock of water, assuming, of course,
that the Highland Canal is capable of carrying in addition
to that which it is already under obligation to ecarry, the
quantity sufficient for his use.

The variety of means adopted for the diversion of
water, vary under different conditions. The person who
first appropriates usually finds in the natural water
course a volume of water in excess of that which he
himself needs, and to divert the comparatively small
proportion of the whole volume which he may need, would
be inexpensive and easy of accomplishment. It is usually
unnecessary for the first appropriator to comstruct a
dam, or that he should excavate a ditch to the bottom of
the water course whence he diverts his water, because of
the superabundance in the natural water course, enough
for his purpose may be diverted by less expensive means.
As, however, others seek, subsequently, to appropriate 2
portion of the same stream above the point of diversion
by the first, a diminution of the quantity of the water
going down to the first appropriator, results in such a
seduction of the volume of water that the means adopted
. by the first appropriator will not enable him to continue
his diversion, and he must in order to.get the water,
either construct a dam so as to divert the water, or,
excavate his ditch deeper so as to reach and divert the
water from the diminished quantity flowing in the natural
water course. This would, of course, entail an additional
expense upon the first appropriator. To illustrate the
question, let us suppose that upon a water course there
is an average flow of water of four feet in depth: That
the construction by the first appropriator of a diteh,
the bottom of which is two feet below the surface of the
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water, enables him thereby to divert all the water that

he needs. Suppose that thereafter another appropriator
constructs above the point of diversion by the first, a
ditch which appropriates two feet in depth of the water,
and diminishes it so in volume that instead of flowing

by the point of diversion by the first, four feet in
depth, it now flows only two feet in depth. Still the
quantity there flowing is sufficient to supply the needs
of the first appropriator. It will be seen that the first
appropriator cannot by the means he then had, divert his
amount of water, and there is necessarily entailed upon
him an expense of either further excavation of the ditech
or the erection of a dam in order to raise the surface

of the water to a point at which it can be diverted inmto
his ditch; and this additional expense is entailed by the
act of the subsequent appropriator. It is not a questionm,
as I have put it, of a deficiency in the supply of water,
but it is merely a question of the right of a subsequent
appropriator to diminish the volume of water flowing, to
such an extent that it cannot be diverted by a prior
appropriator by the means he then had. We think that it
certainly cannot be said that the first appropriator has
the right to have the water flow in such a way that by

his first means of diversion he can still continue his
appropriation of the water. The whole policy of the law
is, that all of the waters in the streams in this Territory
should be used for mining, agriculture, and milling, and
that there shall be no appropriation by any one in a manner
that shall prohibit subsequent appropriation by others,
unless that subsequent appropriation leaves an insufficient
quantity of water. The difficulty, however, on this
subject, may be illustrated by the case, for instance,

of the Tempe Irrigating Camal. It is in evidence in this
case that a considerable quantity of the water of the

‘piver even at its lowest stages, escapes below the dam

of the Tempe Canal. It is contended by appropriators
above, that inasmuch as they have permitted a sufficient
quantity to go down to the dam, that it is the fault of
the Tempe Canal if by means of its dam or by means of
a dam not calculated for the purpose, it fails to capture
and divert this quentity of water. It is the duty of the
Tempe Canal if there is a quantity of water left unappro-
priated by those who attempted to appropriate above,
sufficient for their use, to erect a dam sufficient to
stop and divert the water, no matter at what expense. Or
~68- '



have the owners of that canal the right to have the water
of Salt River flow down the river in a volume equal to
that necessary for their actual use plus the amount
wasted through their dam? The evidence discloses that
the construction of a dam sufficient to prevent the
escape of any water below it, at any point along the Salt
River, involves a vast expenditure of money so great that
it mlght practically be prohibitory.

The late Professor Pomeroy in his work on riparian
rights seems to announce the doctrine that an appropriator
of water has a right to the natural flow of water at the
head of his ditch:

Pomeroy Rip. Rights, Sec. 60.

A careful examination of the authorities he cites
in support of his proposition will disclose that they do
not warrant his deduction. The statement by Mr. Pomeroy
is indefinite. If he means that if an appropriator is
entitled to 100 inches of water, that there must be left
by subsequent appropriators 100 inches for his use, we
accede to his proposition. I£, however, he means that
if an appropriator is entitled to 100 inches, subsequent
appropriators must leave a volume of water in the water-
‘course sufficient under the conditions existing at the
time of his appropriation to enable him to take his
100 inches by his then existing means of diversion, even
if that volume be 10,000 inches, we cannot accede to it.
We cannot consent to a doctrine that involves in its
practical application 2 possible waste of ninety-nine
per cent of the water to which the public is entitled.

I have been unable, after diligent search, to find
any adjudicated cases, the consideration of which would
assist in the solution of this question. The cases cited
by Prof. Pomeroy, as I have before said, do not in my
opinion sustain the doctrine annoumced by him. The
first case that he cites is the Lower King's River &c.
Company vs. the King's River &c. Company, 60th California,
408. The facts in that case disclose that the injury
complained of there was an attempted appropriation by
one situated along the water course above the complainents,
and the Court simply says: "Granting that the plaintiff
does not own the coxrpus of the water until it shall enter
its ditch, yet the right to have it flow into the ditch
appertains to the ditch." This it was not necessary to
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decide in the case, as the suit was an action for the
diversion of water, and there was an application for a
change of venue by the defendant upon the ground that the
suit was one in personam and therefore transitory, and
not one relating to real estate. And all necessary to
decide was that the right to appropriate water was
appurtenant to the land; and that is all it did decide.
The next case that he cites is, Parks Canal & M. Co.
vs. Hoyt, 57 California, 44. That was an action by one
ditch appropriator against another for a diversion of
water and the deprivation by him of its use. The suit
was in the nature of assumpsit. The Court held that the
right that an appropriator may have in water in the
natural course above the point where he actually diverts
it, is not personal property and is not subject to the
particular kind of a suit there brought. It was unneces-
sary to decide and the Court did not decide, that the
appropriator was entitled to have the water flow im its
natural and accustomed course to the land of the
appropriator's ditch. The next case that he cites is
the case of Reynolds against Hosmer, 51 Califormia, 205.
In that case that question did not arise, and was not
decided. The next case that he cites is in the 2%th
California, page 200. That was an action restraining
defendants from erecting a dam across Bear River whereby
as alleged the water of the river would be set back from
a wheel of the plaintiffs' flouring mill. This was the
question that was involved in that case, and is the one
decided, and we think it is not analogous to the annoumce-
ment in the text. The next case that he cites is in
23 California, 281. That was an action to recover damages
and for an injunction to restrain defendants who were the
owners of a saw mill upon a stream the waters of which
the plaintiffs claimed by a prior appropriation, for
~mining purposes, from interfering with the regular flow
"of the water of the plaintiff's ditch, and from throwing
saw-dust and other refuse into the water and thereby
deteriorating it for the purpose for which the plaintiffs
had appropriated it. This is not the question announced
in the text in support of which the case is cited. The
next case that the author cites is the case of Barnes
against Sabron, 10th Nevada, 217. The Court in that case
says: "It logically follows from the legal principles
we have armounced, that the plaintiff, as the first
appropriator of the waters of Currant Creek, has the right
=70~



to insist that the water flowing therein shall, during
the irrigating season, be subject to his reasonable use
and enjoyment to the full extent of his original approp-
riation and beneficial use. To this extent his rights
go, but no farther, for in subordination to such rights
the defendants, in the order and to the extent of their
original appropriation and use had the unquestionable
right to appropriate the remainder of the water rumning
in said stream.”

I do not think these cases warrant the anmouncement
in as broad terms as those used by that author, that the
party who has perfected an appropriation has the right to
have the water flow in its natural manner to the head of
his ditch; indeed, it seems to me that the last case
cited (10th Nev.) expressly limits it.

In a recent case in Colorado=--

Mack vs. Jackson, 13 Pac. Rep. 542,
which was an action upon an injunction bond, the Supreme
Court approved a charge given by the lower court to the
jury which was as follows:

"In passing upon the question of damages * * * you
may consider whether or not the plaintiff might have
obtained water through another ditch readily and at
slight expense, and if he could have obtained sufficient
water through some other source to have prevented the
injury, he is not, it seems to me, entitled to recover a
greater sum than it would have reasonably required for
him to have expended in procuring the water from some -
other source * * %" ‘

Applying this rule, although I have no hesitancy in
saying that it is a novel application of it, to the
question we are considering it suggests the solutiom.

1f a subsequent appropriator should by his diversion
reprive a prior appropriator of his ability to divert the
water he needs, yet should he supply or offer to supply
“such prior appropriator an amount of water at a place
‘and in quantity and time commensurate with the first's
right of appropriation at a cost not exceeding that
attendant upon the manner of diversion theretofore
employed by the first, such prior appropriator has no
just cause for complaint.

So if the Arizona Canal Company and the Highland
Canal Company (and I name these because they are those
diverting water at points above all the irrigators in
the valley) should supply or offer to supply in good
faith water to irrigators on either side of the river
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under canals making their diversion below those points,
and at no greater cost than theretofore attending their
appropriation, such irrigators should be required to
accept it, '

This would result directly in a saving of water--a
saving under the actual conditions existing in the Salt
River Valley as disclosed by the evidence, sufficient to
properly irrigate several thousand acres of land. No
injury is done to those former irrigators and a public
good is accomplished.

I appreciate the difficulties attending a practical
application of this rule, but I am confident that its
application is just and equitable; that it would result
beneficially to every legitimate interest in the valley.

To say that every appropriator of water in the Salt
River Valley may be supplied to the full extent of his
just right, at no increased cost to him, even though
it by means not of his own providing and thereby affecting
a great saving of water, compels the conclusion that it
ought to be done.

It is possible that the application of this rule
might result in the gbandonment of some of the earlier
canals and ditches~~but that this is an evil camnnot be
conceded.

In the argument of this case both orally and upon
brief it is urged that canal companies have a status
relative to water that is distinct and that insures to -
it the right to divert water.

It is unnecessary again to repeat that unless the
canal company has customers it cannot divert water--and
that a canal company may be deprived of its customers
by the construction of new and better conduits for water
is not an incident peculiar to canal companies; a railroad
may be paralleled and its business by cheaper facilities
offered by a newer railroad diminished or destroyed. No

one is hardy enough to argue that this could not and

ought not to be done; that a railroad company may not be
subject to competition.

It further appears that there are other considerable
causes of waste in the valley due to improper methods of
irrigation as well as cultivation--that the duty of
water, that is, its capacity to irrigate properly a given
extent of land, can by the adoption of improved methods
of cultivation and irrigation in Salt River Valley be
very materially increased; and it is the duty of every
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irrigator to adopt and practice the best practical system
of cultivation and irrigation; if we will not do so
voluntarily, then some system of control of the distribu-
tion of water should be devised to enforce its adoption.

I am of the opinion that this control can only be
properly exercised by some one who himself experienced
in the matter of irrigation is appointed to supervise the
diversion of water from the river--not to limit any one's
rights but to see that each receives that justly due him
and no more.

The adoption of these precautions against waste of
water will, I think, demonstrate that there is enough
water in the valley for all.

The parties to this suit, as is disclosed by their
pleadings, proceeded upon the theory that an association
of individuals and a corporation, and as well as an
individual, might become to divert from a natural water
course a definite quantity of water, and that this
depended not upon the fact that the constituent members
of an association or corporation had for the water a
beneficial use and applied it to that use, but that the
right to divert depended upon the amount that they had
actually been accustomed to divert. The evidence in the
case before the Commissioner, and at the trial before the
Court, proceeded upon this theory. There is, accordingly,
an omission to make that particular proof of the rights
of individual appropriators, upon which, as we have before
said, the right of diversion necessarily depends. In the
consideration of the evidence, the Court in this case,
will have to indulge in some presumptions because of the
absence of that testimony. I think it is fair to presume,
for the purposes 6f this case, that when there has been
proof that any particular piece of land was reclaimed and
cultivated, that it was done so by the owner or legal
. possessor, that that particular piece of land has since
then, been in ownership or legal possession, and that
the right to appropriate water for its cultivation, being
appurtenant to it, has been continuous from the time of
its first cultivationm.

It appears in the evidence that many of the earlier
cultivators of the soil in the valley were, in the language
of the witnesses, mere "squatters" upon the public domain.
However that may be, for the purposes of this suit they
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may be deemed to have had at least a possessory interest
in the land and a consequent right to appropriate water.
It will be impossible as well as unfair to attempt in
this proceeding to define the rights of individual
appropriators, because they are not parties, except in
the case of M. Wormser and Charles T. Hayden, and thelr
rights can only be defined as against the corporations
and associations, the parties hereto. The Tempe Irriga-
ting Canal Company, while its constituent members are
parties here, yet they, I conceive, are not appearing
here in their individual capacity, but in their joint
capacity, representing the association known as the
"Tempe Irrigating Canal Company.' So that the attempt
will not be made to define the right of the individual
appropriators under the Tempe Irrigating Canal Company,
except so far, as we have before said, it may be
necessary to determine the rights of the association
itself to divert water. There cannot be an adjudication
of their several rights.

As was said in the case of Clough vs. Wing, by the
Supreme Court of this Territory, the association itself
or corporation, might neglect to either prosecute or
defend its rights in which are involved those of its
customers or constituent members, because of a disin-
clination upon their part to engage in expemsive litiga-
tion, or because of collusion for the accomplishment of
purposes adverse to the interests of such customers. .
Those consumers may have certain rights as against those
corporations and as among themselves which we have not
here discussed. It is not the purpose in this case to
lay down rules that will hereafter govern this Court in
the determination of the rights of those consumers as
against the corporations and associations from whom
they may derive their water supply. It might be that a

. Court could in a direct proceeding between a consumer

and a canal company, hold that the canal company was
acting as a quasi public agent, and therefore amenable to
the orders and judgements of the courts to secure to the
consumers reasonable regulations for the distribution

and cost of distribution of water to them, and as well to
protect these corporations and associations in their
rights, but that is not necessary here to decide.

It would be futile in this case to attempt to define
the rights of individual irrigators--it would not operate
as an adjudication of their rights.
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Accordingly I shall find as matters of fact the
quantity of land for which water was from time to time
appropriated under the various canals as the only means
under the pleadings and evidence in this case to measure
the right of the several canal companies to divert water.

This particular litigation should end at some time,
and while the Court might retain the case for the purpose
of making the individual irrigators parties to it, the
same result can be accomplished so readily by the voluntary
action of the parties themselves that I shall not do so.

0f course under my views of the law the decree
cannot determine the ultimate rights of the parties;
conditions may nmot, and it is hard to conceive that they
will, remain as they are now--and any change in the
relation of the parties among themselves, or of those
who while not parties are directly concerned, must render
the decree to that extent at least nugatory.

In the case at bar only the right to divert water
in the immediate present can be determined upon the
facts disclosed by the evidence--what the future rights
of the parties may be, depending as they do upon their
conduct and their agreements, upon a vast number of
conditions varying constantly, cannot even be surmised,
much less adjudicated.

In conclusion I wish here to express my thanks to
all of counsel engaged in this case for their uniform
courtesy displayed throughout and for their assistance in
determining the questions present.

There has been exhibited by all a desire to assist
in proper determination of the disputes existing between
the parties to this action and a settlement of their
respective rightg.

FINDING OF FACTS.

The subjoined finding of facts will be confined to
a determination from the evidence of the amount of land
from time to time brought umder cultivation and supplied
by the several canals and ditches. The quarter section
(160 acres) is for convenience used as the unit of
measurement. The right of a canal or ditch company to
divert water from a public stream being solely dependent
upon the amount actually applied to useful purpose, the
finding will be confined to that determination alone.
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And it should be here understood that these findings
are for the determination of the rights of the several
canal companies and not for the determination of the
rights of individuals who may be customers of such canal
companies. The court cammot undertake in this case to
settle the rights of individual consumers.

From the evidence I find the several amounts of water
which the parties of this suit were in each year entitled
to divert from S£lt River by means of their several canals
and dams to be the amounts necessary under proper methods
of irrigation and cultivation to irrigate the quantity of
land shown in the following table:

123% ‘

139

31

48%

33

82

350 16=-3/4

1100

-

%ngwmw

The figures in the foregoing table in the columms
headed "Inc" denote the time and extent of the several

appropriatioms.
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There will be a decree declaring the rights of the
several parties in their order as shown by this finding
as of July 14, 1890, and an injunction against the parties
severally restraining their acts in violation of prior
rights.

The commissioner heretofore appointed will be contin-
ued with powers as now confered upon him until the District
Court in and for Maricopa County shall order otherwise.

Counsel will prepare the form of the decretal order.

1 £ind as a matter of law that
C. T. Hayden's appropriation
for his mill dates from 1877.

Joseph H. Kibbey
Judge
~March 31, 1892

Filed April 2nd 1892 at
2:30 O'elock P.M.
C. H, Knapp
Clerk

Note: See Arizoma Daily Gazette, April 3, 1892,

page 5, for chart of allocations of water to the various
canals and for specific years. Also comment on Kibbey
decision and statement by Judge Kibbey.

(State Archives)
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Ant In | Amt In |[Amt In [Amt In | Amt 1In |[Amt In | Amt 1In | Amt In |Amt In{ Amt In
1868 12 12 1 1
1869 22 9% 6 5
1870 31% 9%] 144 84
1871 5 5§ 18 16| 24% 10 8 8
1872 49 44 8% 335 284 4 8
1873 57 12 90 9 29 %] 12 4
1874 57 90! 31 2 12 *1100
1875 57 904 32 1 | 1100
1876 57 92% 2 36 4 12 1100
1877 57 g95% 3 43 5 22 10 : 7 7 1100 1100
1878 67 10 | 102 64| 53 12 22 2 2 24 14 23 23 1100
1879 70 lc4 2 65% 12%) 22 15 13 24 36 7 1100
1880 70 109 84% 19 24 2 17% 2% | 24 35 5 1100
1881 72 2| 116% 7%| 102 17%) 24 i8% 1 24 43 8 1100
1882 50 18 117% 1 117% 15%) 27 3 33 5 26 2 50 7 1100
1883 90 118% 1 124% 7 28 1 43% 20 38 12 59 9 1100
1884 95 5 119% 1 128% 4 28 45% 2 38 62 3 1100
1885 g8 31| 120% 1 133 4% 28 46% 1 38 73 11 43% 43% 1100
1886 | 165 7 121% 1 135 2 29 1 47% 1 38 7% 2§ 105% 61Y 1100
1887 113 8 122 1 137 2 31 2 47% 40 2 82 7 1924 87Y - 1100
1888 8 117 § 1235 1 139 2 31 18% 1 55 15 82 33735 1405% 1100
1889 4 117 123% 239 31 48% 55 82 350 16% 1100

*Note the appropriation by C. T. Haydeh for the propulsion of his mill is here measured in inches,

the inch used as the unit being one fortieth part of a cubic foot flow of water per second.




IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE TERRITORY OF ARIZONA, IN AND
FOR THE COUNTY OF MARICOPA.

PATRICK T. HURLEY,

Plaintif, ORIGINAL
THE UNITED STATES OF AMERICA,
Intervenor,
Against No. 4564
CHARLES F. ABBOTT and Four
Thousand Eight Hundred Others, DECREE
Defendants,

Before CHIEF JUSTICE KENT,
Sitting as DISTRICT JUDGE.

Decision and Decree

Filed March 10, 1910
at 9:35 AM.
Elias F. Dunleavy, Clerk
By E. 8. Curtis, Deputy Clerk




IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE TERRITORY OF ARIZONA, IN AND
.FOR THE COUNTY OF MARICOPA

PATRICK T. HURLEY,
Plaintiff,
THE UNITED STATES OF AMERICA,

Intervenor,

No. 4564

Against
CHARLES F, ABBOTT and Four ‘ DECREE
Thousand Eight Hundred Others,
Defendants, ]

This cause having come on regularly to be heard upon the complaint
of the Plaintiff, the Petition in Intervention and Cross Complaint of the
United States of America, and upon the Pleas and Answers of various de-
fendants berein, and upon the default of certain defendants in appearing
and answering; the Plaintiff appearing herein by Messrs. Joseph H. Kibbey,
and Roy 8. Goodrich, his attorneys, The United States of America by Mr.
J. L. B. Alexander, United States Attorney for the Territory of Arizona,
and various defendants by Messrs. Anderson & Anderson, C. F, Ainsworth,
Thomas Armstrong, Jr.,, A. C. Baker, Walter Bennett, Alexander Buck,
Lysander Cassidy, Chalmers & Wilkinson, Christy & Lewis, E. 8. Clark,
Frank Cox, J. W, Crenshaw, J. K. Doolittle, E. B. Goodwin, P, H. Hayes,
J. M. Jamison, W. J. Kingsbury, J, H. Langston, A. D. Leyhe, Reese M,
Ling, Frank H. Lyman, B. E. Marks, O'Neill & MeKean, J. C. Phillips,
Thomas J. Prescott, C. H. Rutherford, G. W, Silverthorn, and Charles Woolf,
their attorneys, and the Court having heard the evidence and the proofs, and
having duly considered the same and being fully advised in the premises and
having filed its decision in writing herein, with accompanying tables,

IT 18 ORDERED, ADJUDGED AND DECREED, That the various
parties hereto, and their successors in interest be, and they hereby are, en-
titled to divert or to have diverted from the water flowing in the Salt River
to and upon the land owned or possessed by them as their interest may
appear, for beneficial use upon such land, such amount of water as may be
necessary and proper for the economical and suceessful irrigation and culti-
vation of such land, in area and extent, and in duration, and according to
the relative rights in priority of appropriation, and in the amount, manner
and form as shown, set forth and determined in the following decision herein
of this date, and the tables annexed thereto, which decision and accom-
panying tables are hereby made a part of, and are to be considered as in-
corporated in, this Decree and to which reference is hereby made for exact
and particular description and provision,

AND IT IS FURTHER ORDERED, ADJUDGED AND DECREED,
That Frank P. Trott, be and he hereby is appointed Commissioner of ihis
Court to execute and to carry out the provisions of the decision and decree
herein, with the powers and duties as in said decision more fully set forth,
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subject at all times to the control and supervision of the Court, and the said
Commissioner shall be paid as compensation for his services by the owners
of the land, through the canal agencies serving tiiem, the amount and in the
manner as in said decision specified.

The Plaintiff and the United States of America, intervenor, shall each
recover as against the defendants their costs to be taxed.

The Court retains jurisdiction of the cause and of the issues embraced
herein and, upon good cause shown, may from time to time modify, enlarge,
or abrogate any portion or feature of this decree, or of the decision ard
tables filed herewith as a part hereof, by order or supplemental judgment or
decree to be entered at the foot hereof.

This Decree, and the Provisions of the Decision herein, shall become
effective on and after April Ist, A. D, 1910.

Dated, Phoenix, March 1, 1910.

EDWARD KEXT,
Judge.



IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE TERRITORY OF ARIZONA, IN AND '
FOR THE COUNTY OF MARICOPA

PATRICK T. HURLEY,

Plaintiff,
THE UNITED STATES OF AMERICA,

Against : Intervenor, ) D E C ' S lo N

CHARLES F. ABBOTT and Four
Thousand Eight Hundred Others,

Defendants,

/

The Salt River Valley, so-called, is an alluvial plain, nearly level, lying
in the central portion of the Territory of Arizona, the soil of which, when
supplied with sufficient water, is extremely fertile. Its approximate length
from east to west as far as the Agua Fria river is thirty-five miles; its
average width fifteen miles. The climate is arid with but a slight rainfall,
and artificial application of water to the land is necessary in order for the
successful growth of agricultural products. Entering the valley from the
northeast is the Salt river, a non-navigable stream. Into the Salt river and
just before its entrance into the valley, flows the Verde river; the Salt river,
after such conflux, empties into the Gila river in the southwestern part of
the valley. In the valley are located the city of Phoenix and the towns of
Tempe, Mesa, Lehi, Scottsdale, Peoria, Glendale and Alhambra; and these
places and the farming country lying east of the Agua Fria river tributary
to them are irrigated by water diverted from the Salt viver by means of
canals. The river is subject to very great variations in the amount of water
flowing in it; from time to time there is a large volume of water in the
river, more than adequate for the irrigation of all the land hitherto attempted
to be cultivated: for the greater part of the year the saupply is inadequate
for sueh cultivation,

The land shows evidence of cultivation in prehistoric times by irrigation
from the same source as at present. Cultivation in recent times began about
the year 1869. From the cultivation of a few hundred acres in 1869, the area
of such cultivation in the valley has increased until at the present time there
are approximately 151,000 acres attempted to be cultivated from water di-
verted from the Salt river at various points of diversion on the river at or
above the “Joint Head” hereinafter described. Although all the water flowing
in the Balt river is, in the lower stages of the water in the river, diverted
by canals which have their heads at such points in the river, nevertheless
additional land lying to the westward, not covered by the ditches aforesaid,
ig irrigated by means of ditches which have their heads in the river below
the Joint Head. This iz made possible by the peculiar conditions which obtain
in the river whereby, though dry above, water rises in the channe] of the
river below, forming a new source of supply independent of that diverted
above. Such additional land and the relative rights of such land or the owners
thereof to water for irrigation purposes are not included within the issues
of this suit.
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The canals serving the land embraced in this suit lying to the north of
the river are the Balt River Valley Canal, the Maricopa, the Grand, and the
Arizona; those serving land embraced in this suit lying to the south of the
river are the Tempe, the Broadway, the San Francisco, the Utah, the Mesa,
the Highland, and the Consolidated. A general map showing the river, the
Jand in question, and the means of diversion thereto of the water supply, is
attached hereto, marked Map No. L.

Of the canals on the north side, the canal now known as the Salt River
Valley Canal is the oldest of those now in service; it was commenced in the
year 1867 and was originally known as the Swilling ditech. Its head was at
a point about five miles east of the present site of the city of Phoenix. The
slope of the land on the north side of the river Leing generally to the south-
west, this canal in general serves the land lying to the south and west of its
course—approximately 19,000 acres. '

Bome time after the construction of the original Swilling diteh, it was
extended and a branch was taken from it at a point about two miles below
its divergence from the river, and construeted to the nerth and west, and
became known as the Maricopa canal, serving in genera) land lying between
it and the Salt River Valley canal, approximately 18,000 acres; the head of
this eanal in the river is the same as that of the Salt River Valley canal, and
is known as the “Joint Head.”

In 1878 copstruction was begun of the Grand canal, which had its head
on the river at a point about three miles above the Joint Head, serving land
lying between it and the Salt River Valley canal, approximately 17,000
acres. After the great flood of the year 1891, the head of the Grand caral
was discontinued and the Grand canal thereafter received its water from the
Arizona canal by means of 2 cross-cut therefrom.

In 1883 the construction of the Arizona canal was begun. The head of
this eanal was above that of all the other canals in the valley at a point
some twenty-eight miles east of the city of Phoenix, The Arizona capal is the
most northerly of all the canals and serves land lying between it and the
Maricopa canal, and also some land on the north side of the river east of the
Grand, Maricopa, and Salt River Valley canals, in all approximately 38,000
acres.

Water iz also diverted from the river by means of the Arizona canal
and conveyed through the cross-cut to the Maricopa and Salt River Valley
canals, thus adding to the supply of the two latter canals over and above
that taken by them frem the river at the Joint Head.

On the south side of the river the first canal constructed was the Tempe

“irrigating canal, begun in the year 1870, its head being at a point on the

south side of the river about mine miles above the Joint Head. This canal
serves the land lying under it and its various branches, approximately 24,400
acres,

A small ditch called the Broadway was taken out about 1870, with its
head originally about four miles west of the Joint Head. The head, however,
was abandoned about twelve years ago, and since then the land for which
the canal! was originally built, approximately 450 acres, has been served
partly by an extension of the original Broadway diteh, receiving a part of
the water through the Tempe canal (which water for more than the year
last past, however, has been carried by the San Francisco canal), and partly
through the Marmonier or French ditch, which latter ditch has its head be-
low the Joint Head.
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About that time a canal kpown as the San Francisco canal was also
constructed, with a head about a imile and one-half above the Joint Head,
serving land under it similarly situated, approximately 4,000 acres. An inde-
pendent head for this canal has long since been discontinued and it receives
its water through the Tempe canal.

In 1877 the Utah canal was constructed, with a head about five miles
above the bead of the Tempe canal, and it, together with the extension thereof
afterwards built, serves land under it, approximately 11,200 acres.

In 1878 the construction of the Mesa canal was begun, which had a head
in the river about two and one-half miles above the head of the Utah canal,
and it serves land under it, approximately 16,400 acres.

In 1888 the construction of the Highland canal was begun, with a head
about three miles above the head of the Mesa canal, and it serves land lying
under it similarly situated, approximately 425 acres.

In 1891 the construction of the Consolidated canal was begun, with a
bead about three miles above the head of the Utah. It serves land under it
approxzimately 2,300 acres.

In the year 1874 C. T. Hayden, a shareholder in the Tempe Canal Com-
pany, erected a flour mill at Tempe on the banks of the Tempe canal, and
by an arrangement with the other shareholders of the Tempe Canal Com-
pany, had supplied to him through that canal water sufficient to operate his
mill, being 2 maximum amount of water equal to a flow of 1,100 miners’
inches. Since that date this mill has been continuously so served.

In the year 1887 a suit was begun in this Court entitled M. Wormser
and others against the Salt River Valley Canal Company and others. It was
a suit instituted for the purpese of enjoining certain parties to it, owners of
the canal systems, from the diversion of the water from the Salt river in
derogation of the rights of the plantiffs. The purpose of such suit and the
reasons for it, historically applicable to this present suit, are set forth in the
following extract from the opinion of Judge Kibbey rendered therein in the
year 1852

“The earlier efforts of the settlers under these older ditches toward cul-
tivation was confined to the production of hay and grain, and a few garden
vegetables, the cultivation of which was confined to that period of the year
when the water in the river was very abundant. As the settlement became
older and its population increased, a more extended cultivation began to be
undertaken. Instead of confining themselves to hay and grain, as above men-
tioned, the ranchers gradually began the planting and cultivation of alfalfa,
fruits and vines, which required water during the entire year. Under the
conditions as they originally existed, and as is usual in such cases, there
were many usurpations and conecessions of rights to the diversion of water,
unnoticed at the time, or, if noticed, tacitly and without objection acquiesced
in because of the then abundance of water. As the population increased and
with it the more extended form of cultivation, a deficiency in water began
to be moticed. While the river during the months in which hay and grain
and the ordinary agricultural crops are being grown had in it a vast volume
of water, this volume diminished with the advance of the season, from thou-
sands of cubic feet per second to about, at a minimum of, three hundred
cubic feet per second, and as both the increase of population and the different
products to which the land was cultivated increased, the demand for water
in the summer months, when the supply is the least, agoravated by an un-
pecessary and very considerable waste of water, exceeded the supply. This
deficiency of supply made at once the question of priority of right to ap-
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propriate water, important, and that question iz the subject matter of this
suit.”

In that case Judge Kibbey, after setting forth at length the facts in the
case, in an exhaustive and able opinion covering the questions of law that
arose therein, held that, as the parties to the suit, as was diselosed by their
pleadings, had proceeded on the theory that an association of individuals or
a corporation may become entitled to divert from a natural water course a
definite quantity of water, and that this right depended, not on the fact that
the constituent members of an association or corporation had for the water
a beneficial use, and applied it to that use, but that the right and title to
divert depended on the amount that they had been actually accustomed to
divert, there was an omission to make that particular proof of the rights of
individual appropriators upon which the right of diversion necessarily de
pended; and that under the pleadings and evidence in the case no attempt
could be made to define the rights of individual appropriators, since an at-
tempt to defire in such suit the rights of individual irrigators would not
operate as an adjudication thereof. The findings of fact in the case were
therefore confined to a determination of the amount of land from time to
time brought under cultivation and supplied by the various canals and ditches,
and a table was prepared showing the number of quarter sections of land
brought into cultivation under the various eanals from time to time from
the year 1868 to and including the year 1889, the determination in the case
being expressly confined to the rights of the several owners of the canals
and not to a determination of the rights of individual customers of such
canal companies. The Court deereed that the amount of water which the
varjous canal companies were entitled in each year te divert from the Salt
river by means of their several canals and dams, was the amounts necessary
nnder proper methods of irrigation to cuitivate and irrigate the number of
quarter sections set forth in such table, but did not find the amount of water
actually necessary for such cultivation,

Whatever may have been the legal effect of the decree entered in the
Wormser suit, there was no effective attempt to enforce it or to distribute
water according to its terms. Even prior to its rendition an agreement was
entered into by the various canal companiex whereby the parcels of land
as found by such decree to be entitled to water lying under the Tempe and
Sap Francisco canals should receive water for their irrigation to be diverted
from the river by the Tempe canal according to the dates of the reclamation
thereof, and in the amount of sixty-four miners’ inches to the quarter sec-
tion measured at the head of the canal. The balance of the normal flow of
water in the river at its various stages was divided among the various canal
companies in accordance with the terms of the agreement entered into by
them independent of the various dates of reclamation of the land lying under
the canals as such dates were found in the Wormser decree, Since such
agreement the water in the river at its various stages up to 60,000 miners’
inches has been distributed theorvetically under the provisions of this decree,
but practically and actually under the agreement entered into by the canal
companies as just stated,

To this agreement and to this distribution of the water protest has been
made from time to time since the rendition of the Wormser decree, by in
dividual land owners not content with the action of the canal company
serving them with water in that regard, and various suits have been insfi-
tuted from time to time in this Court to test the validity of such distribution
of the water under such arrangement, none of which suitz have ever come to
final judgment, and one of which, at least, iz still pending awaiting the de-
termination of this proceeding.
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In the year 1903 the United States Government, acting by the authority
of Congress under what is known as the reclamation act, commenced the
construction of an impounding dam, known as the Roosevelt dam, upon the
Salt river just below the conflux of Tonto creek with the Salt river, at a
point about seventy-five miles east of the city of Phoenix, for the purpose
of storing the waters of the Salt Fiver in a reservoir at that peint. This
dam, now rapidly approaching its completion, will be approximately 280
feet in height above bedrock, will create a reservoir Jake of some twenty-five
miles in length and an average of more than one mile in width, and will im-
pound approsimately 1,300,000 acre feet of water, The height of the dam is
already sufficient to impound at present a large body of water, and its com-
pletion is expected within the next few months. The object of the dam and
the purpese of the Government in its erection is to store in the reservoir
the surplus water in the Salt river over and above the amount of the normal
flow of the river appropriated and used. The Government also finished the
construction in the year 1908 of a permanent diversion dam across the Salt
river known as the Granite Reef dam at a point about twenty-five miles east
of Phoenix, three miles below the conflux of the Yerde river, from which
dam water is now being diverted into the Arizona canal for the use of the
Jand Iving on the north side of the river, and which now diverts a large
portion and which is capable of diverting all of the water necessary for the
land on the south side of the river.

An association of land owners known as the Salt River Valley Water
Users Association was formed, comprising neardy all the owners of the land
lying on the north side of the river embraced in this suit, capable of irriga-
tion, and the owners of a majority of all the land lying on the south side of
the river. The owners of a Jarge majority of the land lying under the Tempe
and San Franciseo canals, however, have not joined the association. By
contracts between the Government and the members of the water users as
sociation, the latter will be entitled to receive for their land their propor-
tionate share of the surplus water that may be stored by the Government in
ity impounding reservoir. Those not in the association will bhave no com-
tractual rights with the Government with respect to the water thus im-
pounded.

In the year 1903 this suit was institnted by the plaintiff, P. T. Hurley,
he claiming to be an early appropriator of water, and asking to have his
title quieted to the use of an amount of water suffcient to cultivate the land
owned by him. He made as defendants in the suit a large number of other
individual land owners in the valley. After the commencement of the suit,
the United States, having acquired the possession and ownership of the
capals on the north side of the river, and being interested in its capacity as
guardian of a number of Indian settlers on the reservations situvated in the
valley, by leave of Court first obtained, intervened as a party in the suit
and fled its answer and cross complaint, and sought and obtained process
to make party defendants to its cross complaint all land owners in the dis-
triet in the valley irrigated by the canals above mentioned, and prayed for a
judgment establishing the rights of each individual defendant and each parcel
of 1and to the water in the river, and the establishment of the various dates
of appropriation of water by each individual jand owner. These various
individual land owners, some four thousand eight hundred in all, were
served with process in the suit, and evidence has been taken before the
Court respecting the duty of water and the dates of reclamation of the var-
jous parcels of land in the irrigable district in the valley in question from
the year 1869 to and including the year 1909, the testimony being taken
intermittently during a period of two and one-half years. The case is now
before the Court for adjudication.
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The purpose of this sunit is to obtain a judicial determination and defini-
tion of the rights of the various parcels of land and the owners thereof
under the various canals above mentioned in and to the use of the water
flowing in the Salt and Verde rivers. For a complete and effective adjudica-

tion of such rights it is necessary not only to determine the date of appro-

priation of the water to each pareel of land, but also the amount of the water
appropriated and the relative right of each parcel to the other.

The doctrine of riparian rights does not obtain in Arizona. The right of
the owner of land to divert from a patural non-navigable stream the flow
of the water therein #nd to apply the same to beneficial use upon such Jand,
is and always has been recognized in this Territory. Sueh diversion and
use is termed an appropriation of water. Whatever may be the steps neces-
sary to take to imitiate such a right or to evidence the intent to initiate it,
the appropriation itself only becoines complete and vested when the water is
actually diverted from the stream and placed to a beneficial use upon the
land. The right given by such an appropriation is strictly not a right to the
water itself, but a right to the use of the water, Its application to a bene-
ficial use upon the land is as necessary in order to complete the right as
is the diversion therof from the stream. An appropriation of water, there-
fore, for the purpose of the irrigation of a parcel of land may not be estab-
lished and completed by means merely of a declaration of intentiom or by
the posting of notices of appropriation, nor may it be made by a canal
owner or by a canal company as such alone, independent of its ownership
of the land; but as application te a beneficial use upon the land is nevessary
to complete the appropriation, it follows that such appropriator must be an
owner of land or have a possessory right thereto., Furthermore, since the
land to which the water is to be applied is 2 necessary integral part of the
appropriation and a factor by which the amount of the water appropriated
for use is measured, it follows that when the water is no longer applied to
the land for which it was diverted, the right of appropriation of such water
for such land ceases. The right of appropriation further depends upon a
supply of water that is umappropriated. It follows, therefore, that the first
in time of appropriation is the first in right to appropriate, since water pre-
viously appropriated by another is no longer available for a subsequent ap-
propriator. The extent of the appropriation is limited by the beneficial use
to which the water can be applied. The actyal amount of water that may
be appropriated for irrigation, therefore, is the amount that the land owner
can and does actually use in the necessary and economical irrigation of
his land for cultivation. This much and no more may he have; and this much
he may only have when there is sufficient water available to supply first
those prior in date of appropriation. The fundamental prineciple in the doe
frine of appropriation of the normal flow of water in a stream for irriga-
tion is its application by the land owner to the land for a beneficial unse.
The right to appropriate is a right that belongs to the land owner, but the
water appropriated is appropriated for the land, and when so appropriated
its use belongs to the land and not to the appropriator. The method of
diversion from the river and the means of carriage of the water to the land
is immaterial in the establishment or maintenance of the right; it may be
done by the individual appropriator or by an association of individual ap-
propriators, or by a canal company, or by any person or corporation; and
the means of carriage or the point of diversion from the river may be changed
from time to time to suit altered conditions without impairing the right of
appropriation already made, provided prior rights of others are not inter-
fered with. There being in this Territory no private property in water, but
water being a public property subject to the uses before defined, in so di-
verting and carrying the water such person, association or corporation acts
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merely as the agent of the appropriator and acquires no right of appropri-
ation to the water itself, and no rights as against the appropriation made
to the land, except a right to proper compensation for such diversion and
carviage.

Applying these general principles to the case in hand, it follows that
the dates of the reclamation of the land and its first cultivation by the means
of water diverted to the land by the land owner, must determine the date
of the appropriatien in each instance; that each appropriator in turn and
prior to the one next succeeding him is entitled to have diverted and applied
on his land a quantity of water sufficient for the economical cultivation
thereof and no more, until the supply available shall have been exhausted,
provided the use of such water on his land shall have been reasonably con-
tinuous.

The various dates of the application of water to the land, the amount of
water necessary for the economical cultivation thereof, the duration of such
cultivation, and the supply of water available, are therefore interstitial facts
affecting all questions arising in the case.

A great amount of testimony has been taken as to the dates of applica-
tion of water to the various subdivisions of land lying under the canals,
and the results obtained have been checked in such warvs as were possible.
The results showing the years in which eaeh piece of land was brought
into cultivation have been tabulated. and it is believed are as accurate as is
practicably possible in a history which eovers so great a period of time and
so great an acreage. In each instance where a land owner has brought into
cultivation in a given vear a portion only of a section or subdivision of a
section of land owned by him, but with the intention of speedily reclaiming
the balance, and he or his sueccessors in interest subsequently and within a
reasonable time have brought the balance of such land into cultivation by
frrigation, and such cultivation has been kept up, I have under the doctrine
of relation fixed as the date of the appropriation for the whole tract the date
of the first cultivation of the part.

Testimony has also in each instance been given as to the duration of cul-
tivation. While in the main correct and accurate, it is my belief that in a
number of instances the facts as to the duration and extent of the cultiva-
tion of the land have been exaggerated. So far as poxxible the testimony given
has been compared with other reliable data and in a few of such instances
the testimony given has been disregarded as undoulited error.

The amount of water flowing in the river varies greafly in each month
in the year, in each year, and in a given month in each vear. No accurate
or probable estimate of the amount of water that will be available either by
the month or by the year ¢an be predicted. A table eompiled from the records
that have been kept by the water commissioner for the past fourteen years,
showing the monthly average and the annual precipitation of rain and
the daily average amount of water by months and by years that has been
received by the canals from the river, is hereby made a part of this decision
and filed herewith, and designated as Table No. 1.

By the “normal flow of the river,” as that expression is used in this
decision, is meant the flow of water in the river at its varving stages avail-
able for appropriation. The maximum normal flow is the total amount to
be diverted from the river for the cultivation of all the parcels of land to
which water has been appropriated. By “flood water” is meant water flow-
ing in the river over and above the maximum normal flow. By “surplus
water” is meant the flow of the river, both normal and flood, not needed or

‘used. By “stored water” is meant the water impounded in the Roosevelt

reservoir.
—_—



The actual maximum normal flow is the total amount fo which the land
is entitled, as shown by the table hereinafter referred to, plus the estimated
loss in earriage, and amounts in all to approximately 58,000 miners’ inches.
The total practicable carrying capacity of all the various canals is roughly
87,000 miners’ inches, The practical carrying capacity of the Tempe canal,
through which is diverted the water supplying the parcels of land geperally
not in the water users’ association, and therefore not to be entitled by
contractual relations with the Government to the benefits of the stored water,
is roughly 16,000 miners’ inches.

The amount of water necessary for proper and economical irrigation
and culfivation of a given amount of land is perhaps the most difficult of
satisfactory solution of all the numerous questions arising in the case. The
views expressed by the various witnesses are widely divergent. Theoreti-
cally for many years last past, under the agreement as to diversion, the land
entitled to water under the Tempe and San Francisco eanals bas been sup-
plied therewith upon a basis of 64 miners’ inches constant flow to each
quarter section, measured at the head of the Tempe canal. In reality the
Jand has not had any such fixed gquantity nor its equivalent. At times it
has had more, at times less. For the greater part of the time more land in
the valley has been attempted to be cultivated than the water available
would supply. Under the distributing agreement before referred to, land
older in. cultivation and prior in right shared with later land the supply of
water available during the low stages of the river, and each had diverted
for large portions of many years less than the equivalent of the 64 miners’
inches, No record estending over any appreciable period of time has ever
been kept as to the effect of a given amount of water on a given amount of
Jand, nor has the amount of water required for a given amount of land been
determined by any series of experiments with any constant or varying
quantity of water. The character of the soil differs in different parts of the
valley, some land requiring more water by reason of its character than other
Jand of a different soil. These differences in soil are not in land lying in
defined boundaries and thus perhaps susceptible of differentiation, but are
found all over the valley in such position and placement as to make it
impracticable to segregate them. The amount of water necessary success-
fully and economically to cultivate a given product, such as alfalfa, is
greater than that necessary for another, such as grain; and so through a
long list of various products, These products are likewise scattered through-
out the valley and are not embraced each within its own separate confines.
The duty of water, by which expression I mean the amount of water nec
essary for the successful and economical cultivation of the land, in reality,
therefore, differs with the different crops and with the different soils to be
found in the valley under the conditions as they exist. But one standard,
however, can be taken, since the variations as to crops and soil cannot
practically be followed by a varying standard as to the duty of water de
pendent upon such variations of erop and soil; nor can the matter of the
amount required be left to the judgment and demand of the individual land
owper dependent upon the crop he may plant. To avoid confusion and 1o
promote a certainty of division and distribution of the water, the standard
to be taken must be determined by the Court, and must be such as will
apply to all land and all erops, and which, while it will permit by econom-
ical use of sufficient water for the ecultivation of the land in great part at
Jjeast to the crop requiring the most water, will still be not too much for
the land owner who intends to cultivate a portion of his land to the crop
requiring a less amount of water. Such a standard, while perhaps not per-
mitting of a precise conformity with existing conditions, can for the present
at least experimentally be tried, and hereafter changed as it may be found
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to be inadequate or too great. I believe that 48 miners’ inches constant flow
to the quarter section of land, measured and delivered at the land, is suf-
fiicient under ordinary conditions for the proper, economical and successful
irrigation of the average product as grown in the district. I therefore fix
upon and determine such to be the duty of water for the purposes of this
case, subject, however, to an increase or decrease ¢f such standard upon
application to the Court in this suit hereafter as conditions may require and
develop after due trial of such amount as such standard.

When practicable, measurement of the water to be delivered should be
made at the entrance of the lateral to each quarter section. When such
measvrement cannot be so made, and until so made, the measurement shall
be made at or near the point of diversion of the water from the river, except
as hereinafter provided. When the wuter is not measured at the land, there
must be added to the 48 miners’ inches constant flow found to be the amount
necessary for the cultivation of a quarter section of land, an amount necessary
to cover the loss from evaporation and seepage from the point of diversion
from the river to the land. Like the duty of water, this estimated loss by
evaporation and seepage has not been determined in this valley by any
series of experiments or otherwise. In fixing upon an amount to be added
to supply such loss by evaporation and seepage, I am guided by the testi-
mony as to the use of water in the valley in the past, by expert testimony,
and by testimony as to experiments made elsewhere. Taking inte considera-
tion the average flow in the canal, the different seasons of the year, the
wasteful ordinary open earth channel now in use, the extent of the area
exposed to evaporation and the greater loss by seepage in the laterals, and
the fact that the loss also applies to the water to be added, it is believed
that one per centum added for each mile of carriage from the point of di-
version from the river at the head of the canal to the termination of such
canal in its main course, will approximately supply the loss by evaporation
and seepage in the volume of the water so delivered for general distribution.
Until the furtber order of the Court, and unti! such amount which is hereby
fixed upon shall be found to be inadequate or too great, to the water to be
diverted to each canal for use upon the land under it entitled thereto when
measured at the head of the canal, there shall be added for loss by evapora-
tion and seepage one per centum of the amount of water diverted for each
mile of such canal length in its main course.

The main course of a canal as here used is defined to be its course
from its head to the point where the canal ceases to be a main canal and
becomes in effect a distributing lateral.

The water for the land on the north side of the river is supplied through
the Arizona canal and the Joint Head, and the land so supplied forms one
system, The Jength of the Arizona canal in ity main course is 36 miles,
and this is also approximately the length in main course of the canals of the
Grand, the Maricopa, and the Salt, measured from the head of the Arizona
canal, To ascertain the amount of water to be delivered for this system,
therefore, when measured at the head of the Arizona canal, there shall be
added one per cent of such amount for each mile of such length of canal,
to-wit, 36 per cent. The length of the Maricopa and Salt River Valley canals
from the Joint Head to the end of their main eourse is 6 miles, For water
diverted at the Joint Head there shall be added one per ecent for each mile
of such carriage, to-wit, 6 per cent.

On the south side of the yiver the land lying under the various canals
is served by the canals independent of each other. The land, therefore, does
not form one geperal system, but there are several systems, each under
separate canals. The Utah, the Mesa, the Counsolidated and the Highland
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canals no longer maintain independent heads. The water for these canals
is diverted from the river at the Granite Reef dam. The water for these
ecanals, to which the land lying under them is entitled, is to be measured at
the Granite Reef dam until a system of measuring at the land is adopted.
The amount to be added to the water diverted and measured to these canals
for loss js therefore to be determined by the distance from the Granite Reef
dam to the end of the main canal of each of these systems. This distance
is found to be for these canals as follows:

The Utah, 15 miles. Amount to be added, 15 per cent.

The Mesa, 14 miles. Amount to be added, 14 per cent.

The Consolidated, 21 miles. Amount to be added, 21 per cent.
The Highland, 7 miles. Amount to be added, 7 per cent.

The Tempe canal maintains an independent head and diverts a portion of
the water it carries through such head. The water so diverted is to be measured
under present conditions at the present place of measurement, to-wit, a point
about three hundred yards below its present head gates. To the water so
diverted and measured the amount to be added for loss in subsequent car-
riage is to be determined by the distance from sueh place of measurement
to the end of the main canal. This distance is hereby fixed upon as 11
miles, and the amount is, therefore, 11 per cent. A portion of the water for
the Tempe canal, by a determination of Court heretofore had, has been
diverted in the past at the Consolidated Head (and recently at the Granife
Reef dam) and carried to the Tempe eanal through the Tempe cross-cut
from the Consolidated eanal. So long as this method of diversion and car
riage is maintained the portion of the water for the Tempe canal so diverted
and carried shall be measured in such cross-cut at the place of measurement
heretofore maintained, to-wit, a point about onethird mile above its junc-
tion with the Tempe canal. The amount to be added to such water for
loss in subsequent carriage is to be determined by the distance from such
measuring station to the end of the main canal. This distance iz hereby
fired upon as 11 miles, and the amount is, therefore, 11 per cent.

The Broadway and San Francisco canals receive their water from the
Tempe canal. The amount of water these canals are entitled to receive for
the land lying under them is to be measured at the point of delivery to the
San Francisco canal just below the Hayden mill. The amount to be added
for loss to such water in subsequent carriage is to be determined by the dis-
tance from such point of measurement to the end of each of their main
canals, respectively. Such distance is found to be, for the San Francisco
canal, 8 miles; for the Broadway canal, 10 miles, and the amount is there-
fore 8 per cent and 10 per cent, respectively.

One of the essentials to the establishment of a continuing right to the
use of water is a reasonably constant use. The evidence in the case shows
that with respect to a large body of the land in question cultivation by irri
gation has been continuous year by year from the various dates of the first
reclamation of the several parcels down either to the present time or to a
time sufficiently mear to the present as will permit of a determination
with reasonable certainty as to the intention of the land owner with respect
to a continuing cultivation. In many other instances the evidence shows
that though such cultivation may not have been carried on in each and
every year, the cultivation has been reasonably constant to such time, and
there has been no intent to discontinue definitely such cultivation. No dis-
tinction as to right of present use of the normal flow, except that of prior-
ity, is perceived between such various parcels of land. They are entitled
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according to their relative dates of reclamation, and by years, to the use of
the normal flow of the water in the river to the extent necessary for their
economical cultivation. They form a distinct class preferred in their rights
to the use of such water over and above the other parcels of land in the suit.
For the purposes of this suit they may be designated as lapd in class A.
A description of these parcels of land listed by years of dafe of appropria-
tion appears in tabulated form in the tables designated 2 and 3 hereto
attached, being tables for the land on the North Side and South BSide
respectively; they include all land now being euitivated or upon which eul-
tivation was continued to as late a date as during the year of 1903. Where
land has been cultivated in the past, but such cultivation discontinued prior
to the new date of appropriation under which it appears in the table, the
dates of such prior cultivation will be found in the table under the column
entitled “Remarks.” This column alzso gives the last date of cultivation, so
far as the proof before the Court shows, when such cultivation, though net
to the year 1909, is later than the year of 1802.

The evidence shows that with respect to a large amount of land, water
in the past was applied thereto and the land cultivated in some instances for
one or two years and in other instances for a longer period of time, in
some instances constantly, in others intermittently, but in all such instances
cultivation of the land had entirely ceased for a number of years, and in
every instance more than five years, prior to the beginping of the taking of
testimony in this suit. A large portion of the land with this history was
first brought into cuitivation on the north side of the river shortly after the
completion of the Arizona camnal, and on the south side shortly after the
completion of the Highland and Comnsolidated canpals; some land with a simi-
lar history is also found wunder the older canals. Generally speaking, the
cultivation of such land was begun during times of plenty and discontinued
during times of searcity of the flow in the river. The hope of a sufficient
continuous supply of water was followed by the realization of the fact of
insufficient supply. A financial loss was the certain result of an attempt to
cultivate with insufficient uncertain supply of water for irrigation, and one
by one, the supply of water failing to equal the necessary demand, cultiva-
tion of these parcels of land was discontinued. The failure of these land
owners to continue after such appropriation to make a reasonably constant
diversion and applieation of water so appropriated to their land came about,
not of their wish to discontinue cultivation nor because there was not at
certain seasons of the year plenty of water available for such cultivation,
but because no certainty of supply could be counted upon at times when
stich supply was essential. Such appropriation of water by these land own-
ers as was made was, speaking broadly, an appropriation, not of the flow
of the river in its lower stages, for such flow had ‘already been appro-
priated by others, but of the flow in the higher stages of the water in the
river over and above the flow necessary for the cultivation of the land in
class A, unpavailable in the past to such land owners for practical and
efficient continued use because of the lack of storage facilities, but now
shortly to be available by means of the impounding dam coustructed by the
Government. Suchk parcels of land to which water has hitherto been applied
for the purpose of cultivation, but upon which the use of water was defin-
itely discontipued before the year 1903, and has not been since resumed,
may be designated as land in class B, and appear in the descriptive lists of
such parcels showing the duration of cultivation, bereto attached, marked 4
and 5, embracing the land on the XNorth Bide and South Ride respectively.
These parcels of land in class B baving discontinued in the past use of
the water to which otherwise they might now be entitled by reason of the
appropriation made for them, no new appropriation of later date having
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been made by a new and continued use of water upon the Jand, have no
right that can now be established to the normal flow of water in the river

appropriated by the land in elass A. Their attempted appropriation, how-

ever, of the surplus water, discontinued because of lack hitherto of storage
facilities, gives them equitably a preferential right over the land in class C
{bereinafter described) in a right of application to the Government for stored
water, where the owners of such land in elass B are members of the water
users’ association, and by reason thereof may enter into contractual relations
with the Government with respect thereto.

The third class of land is that which may be known as 1and in class G
It is such land as is situated within the irrigable district lying under the
canals above mentioned, or their possible extensions, not included in classes
A or B, upon which no cultivation has been had or as to which no appro-
priation or attempt at appropriation of the flow in the river at or above the
Joint Head, has been made in the past. They are not entitled to the estab-
lishment of any right of appropriation in this suit.

The land in these three classes may be found upon the map bereto
attached, marked Map No. 2, in colors as thereon designated.

By agreement entered into between the United States and the Water
Users Association, the members of the latter, whether owners of land in
classes A, B or C, are to be entitled to the benefits of the stored water in
the Roosevelt reservoir, in such extent of acreage as the project shall serve,
These benefits are to be formally obtained by those entitled thereto after
the completion of the dam and upon the formal opening thereafter by the
Government of this reclamation project, by contractual obligations then to
be entered into by the members of the Water Users’ Association with the
Government. The stored water is to be distributed to those who shall have
the right thereto, proportionally according to the acreage of the land, and
irrespective of any priority of irrigation or cultivation of such land. Under
the decision herein the owners of land in class A and in class B, because of
the cultivation in the past of their land, and the facts as found, have a
preferential right over the owners of land in class C to apply for and obtain
from the Government a right to their proportionate share of the stored
water peeded by them. This preferential right to the owners of land in
classes A and B is not a right to the water itself, nor does it give to those
applying for and obtaining such right a priority in use or in extent of use
to the stored water over owners of land in class C who may also apply and
receive a similar right to the water. The preference given is merely and
only that of a right to make application and have listed as sharers in the
stored water the land in classes A and B before the owners of land in class
C, whose land, if listed, will be listed subject to such prior right of applica-
tion. Such priority of application, in order to be éffective, must be availed
of and be asserted both as to the owners of land in class A and the owners
of land in class B within a reasonable time in order that certainty as to
existing rights of all the land in the valley, as well to the surplus and stored
as to the normal supply of water, may be speedily and definitely ascer-
tained and determined. Such reasonable time is hereby fized as one year
from the formal opening by the United States Government of this reclama-
tion project. Within such time all the owners of the land in classes A and
B. in order to avail themselves of such prior right, must apply therefor to the
United States Government or its reclamation officials in charge of this project,
under such rules and regulations governing such application as shall be pro-
mulgated by such officials; and on and after such date all the parcels of
land in classes A and B for which application for such stored water shall
not have been made, or which for good cause shall not have had such appli-
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cation therefor granted, shall cease to have any such preferential right of
application over and abeve the land in class C.

Attached hereto and made a pari of this decision are a number of tables,
the contents and purposes of which are as follows:

Table G is a table showing the acreage of land in classes A and B by
townships and sections, followed by summaries thereof,

Table 7 is a table showing the aereage of land in class A on the Korth
Fide by townships and years of first cultivation under present appropriation.

Table § is a table similar to table 7, but for the South Side land.

Table 9 is a table showing the amount of the acreage of land in class A
brought into cultivation year by year from 1869 te 1909, inclusive. In this
table the first column shows the year of first cultivation, the second column
the total acreage to such date and the increase in cultivation in that year,
the third column similarly the acreage on the North Side, the fourth on the
South Side, and the remaining columns such acreage under each of the var-
ious canals on the South Side.

Table 10 is a table showing the amount of water upon the basis estab
lished as the duty of water herein to which the parcels of land in class A
lying on the North Side of the river, and the parcels of land in such class
lying on the South Side of the river, and such parcels in such class under
each of the capals lying on the South Bide of the river, are entitled at the
various stages of the river up to 45,325 minery’ inches, the maximum amount
necessary under such standard for the total acreage thereof. Such water in
the river at its various stages of flow will be diverted for distribution to
this land according to this table, subject to such graduvation and interpola-
tion thereof by the Commissioner as may be necessary, in the varying
increase of the water, to give the various parcels of land entitled to the
increase their proportionate share thereof. When the flow in the river equals
the maximum amount necessary for the irrigation of the total acreage of the
land in class A, plus the loss for carriage, all such land, of course, ean be
supplied. When the flow in the river is less than the maximum amount,
the amount available shall be distributed to the various canals for those par-
cels of land first entitled thereto according to their relative dates of priority
by years as shown in the table. All flood and stored water shall be shared
by those entitled to it, and who ean avail of it, irrespective of dates of
priority.

The amount of water in the river available for distribution is to be com-
puted by taking the daily flow in the Verde river and adding thereto the
amount of the daily fiow in the Salt river. The daily flow in the Salt river
shall pot be impounded by the Government, by means of the Roosevelt
dam, in the reservoir, except when the total intake in such reservoir, includ-
ing the estimated loss thereto by seepage and evaporation between such
intake and the conflux with the Verde river, added to the flow of the Verde
river shall exceed the amount called for in tabie 10, plus the amount 1o be
added thereto for loss by evaporation and seepage in the canals, unless at
the request or with the assent of the users of such water whose land is
entitled thereto; and no water user entitled thereto shall be deprived against
his consent of his proportionate share of the normal flow of the river by
reason of such impounding dam. The Government, in times of flood water,
shall not by impounding water in the reservoir lessen the proportionate
share of such flood water of any individual Jand owner not a member of the
water users’ association, and against his.consent, nor shall if lessen the pro-
portionate share of the Tempe and Ban Francisco canals, or of either of
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them, to such flood water available to such canals, so as to deprive suclh
canals of such proportion of such flood watey desired when the land lying
under such canals is in peed of such water or any portion thereof, and can
avail of it, and when such canal company shall notify the Commissioner of
jtg desire to divert such water or any portion thereof. The various parcels
of land in the valley in cultivation are entitled to share equally, according to
acreage, in the use of the flood water available; the proportiouate share in
the flood water of the Tempe and San Francisco canals is therefore to be
measured by their relative acreage under cultivation, since the share of the
land under the other canals, listed in the association, in the flood water in
the Salt river can now be stored for them in the Roosevelt reserveir. The
acreage under the Tempe canal is found to be approximately 16 per cent of
the total acreage in cultivation. The acreage under the San Francisco canal
is found to be approximately 3 per cent of the total acreage in cultivation.
The amount of flood water to which the Tempe and San Francisco canals
shall be entitled to receive, as above stated, is, therefore, 16 per cent and 3
per cent, respectively, of the total amount of flood water available,

The officials of the United States Goverpment in charge of the reclama:
tion project, the reservoir, and the impounding and diversion dams herein-
before mentioned, shall be at all times under the direction and control of
the Court with respect to the impounding, diversion and distribution of the
flow of the water in the river, and they shall make such reports, daily and
otherwise, of existing conditions as shall reasonably be required by the Com-
missioner and as shall show the amount of the fiow into the reservoir and in
the river, and shall cause to be diverted into the various canals or otherwise
such amount or proportion of the water as the Commissioner shall direct.

Frank P. Trott, Esq, long the efficient Water Commissioner of this
Court, is hereby selected and designated as the Water Commissioner to
execute and carry out the provisions of the decree herein. In the exercise
of such duty the Commissioner js authorized to enter upon the reservoir
and the impounding and diversion dams constructed by the Government,
and their gates and appliances, and also upon the capals herein mentioned,
their dams, gates, laterals, and other structures and appliances whenever nec
essary to ascertain existing conditions, or to control, supervise, or regulate
the proper delivery, carriage, or distribution of the water to be diverted by the
canals under the decision and decree herein, and is authorized to establish
such measuring boxes, and to make such rules and regulations as may be
expedient and proper fo ensure the delivery, carriage, and distribution of the
water in accordance with the rights of the persons entitled thereto, as found
by the decision and decree herein. The managements of the various canals
shall cause to be made to the Commissioner, daily or otherwise as Le shall
direct, such reports and information as shall show the amount of water in
their various canals, and shall cause such measurements of such amounts to
be made at such places as the Commissioner shall direct, as may be neces
sary to obtain such information, and shall make such changes in the meas-
urement, carriage and distribution of the water as the Commissioner shall
direct. The Commissioner ghall report from time to time to the Court as
directed, as to his action, and shall apply to the Judge of the Court for such
further or specific directions as to his powers or duties whenever such diree-
tions shall be necessary or proper for the effective carrying out of the pro-
visions of the decree herein. At any time any party to this suit, or any
canal company acting as the carrier of the water distributed, may apply to
the Court or the Judge thereof for an interpretation, modification, enlarge
ment, or annulment of any order, direction, or action of the Commissioner
in the earrying out of the provisions of the decree. The Commissioner shall
receive for his services 2 salary in the sum of Three Thousand Dollars
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($3,000.00) per anpum, to be paid monthly on the first of each and every
month on behalf of the parcels of land entitled to the regular flow of the
viver, by the owners of the canals, the carriers of such water to such land,
or iheir successors in interest, and proportionately to the acreage served, s

follows:
From the United States for the land on
the North Side of the river....co.. 608 thereof, to-wit...$152.00
From the Tempe canal for land served by it... .161 thereof, to-wit.... 40.25
From the San Franciseo canal.....eooo... 027 thereof, to-wit... 6.5
From the Broadway cabal ..o 003 thereof, to-wit.... NS
From the Utah canal .. rrrsmsensesens 074 thereof, to-wit... 1850
From the Mesa canal. 109 thereof, to-wit.... 27.25
From the Highland capal......... 003 thereof, to-wit.... 75
From the Consolidated canal......omrncnans 015 thereof, to-wit.... 3.5
Total . 1.060 $250.00

The Commissioner shall keep an account of the necessary expenditures
made by him in the proper exercise of his duty, and shall make a report of
the same to the Court from time to time, and such expenditures, when al-
Jowed and approved by the Court, shall be paid by the various canal com-
panies in the same relative proportion as the salary of the commissioner is
paid by them. :

Until the further order of the Court or the Judge thereof, the Commis-
sioner, in the execution of the decision and decree herein, shall not see to
the actual application of the water to the various parcels of land entitled to
it. He shall from day to day ascertain the amount of water available for
distribution and the land entitled to it, according to the right thereto of the
various parcels in the order of their priority as shown by table 10, and shall
order and supervise the diversion to the various canals supplying such par-
cels of land, at such points in the river, and in such manner as shall most
economically subserve, and as shall be expedient, the various amounts to
which such parcels of land are entitled to have diverted at the various stages
of the water available, as shown in the table. The actnal application of the
water to the various parcels of land entitled thereto shall be made by the
management of the various canals in such manner and under such reason-
able rules and regulations as to rotation and delivery as they shall establish,
subject always, however, to the control and regulation of the Court. The
Commissioner shall also, when necessary, similarly supervise and direct the
diversion and distribution to the Tempe, San Francisco and Broadway canals
of the flood water to which they are entitled.

ATl users of water and the agency by which such water is diverted and
delivered for use, are restricted in the diversion, carriage, and use of the
water to methods reasonably adapted to its conservation to the end that the
water made free of use to the public shall not be wasted. The methods of
application of the water to the purpose for which it is appropriated shall be
of such a character as to insure as small a consumption of water as is rea-
sonably consistent with the accomplishment of such purpose. Under the
present method of diversion, distribution, and use of the water, there is in
some instances an unnecessary loss of water. Whenever and wherever prac-
ticable, the Commissioner is directed to decrease such loss by causing more
economical methods or means of diversion, carriage, distribution, and use to
be adopted.

Whenever, for the economical conservation, diversion, or distribution of
the water, it shall be desirable and expedient that the water to be delivered
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to any canal system for distribution to the land under it entitled thereto, be
carried thereto from the point of diversion in the river for such delivery by
another eanal, or by a2 number of other canals, such canal or canals, upon a
written order by the Commissioner, shall carry such water in its or their
canals and deliver the same to the canal entitled to receive it for distribution,
subject, however, to a payment by such latter canal of such proper charges
for such diversion and carriage as may be agreed upon, or as shall be deter-
mined by the Court or Judge, but o such order upon any such canal com-
pany for such carriage shall be made by the Commissioner without the
signed approval thereon of the Judge.

The Hayden mill has established 2 right to the use of water for power
purposes only, dating from the year 1874, in a maximum amount of eleven
hundred (1,100) miners’ inches. The method of diversion and carriage of the
water shall be such as will enable the mill, when the supply is sufficient, to
make use of such water as it is entitled to.

For more than forty years the Indians living on the reservation on the
north side of the river, known as the Salt River Reservation, in towaship
two north, range five east, have had delivered to them from the river for
the cultivation of their land 500 miners’ inches of water, irrespective of the
amount of water in the river, whether searce or plenty, and such water has
been measured and delivered to them for the last twenty years before the
segregation and division of any water to other water users. This land has
acquired a prior right over and above all others to this amount of 500 inches.
The amount of Jand to which this water has been applied is about 2,500
acres. This amount of water is insufficient properly to cultivate this amount
of land. The evidence shows that for the cultivation thereof at least 700
miners’ inches is necessary. Strictly, the additional 200 inches necessary
could be decreed to these lands only after others prior in right had received
the water to which they are entitled. In consideration, however, of the fact
that the 50O inches to which the Jand at low xtages is entitled is not in-
creased, even when at the higher stages of the river tle land by its acreage
and early date of reclamation might be entitled to more than such 500 inches,
and in order to avoid the practical difficuity of a method of distribution
which would combine a definite fixed quantity at all stages with a varying
quantity given aceording to priority, by consent of all parties in the suit,
%00 miners’ inches of water is to be given the Indians for use upon these
ands at all stages in the river, and prior to the distribution and diversion of
the remaining water in the river, such water to be measured at the lateral
ditch or ditches to such land at their point of diversion from the Arizona
eanal. Certain other parcels of land in this reservation not embraced in the
area above mentioned, have also been put in cultivation from time to time
by these Indians, but these parcels are not included in the area for which
the 700 inches are appropriated, but form a part of the land in clas: B en
titled only to the right to obtain water appertaining to the land in that class,
and are found in the tabulated statement of such land.

For many years last past a number of indians living on land within the
Camp McDowell Indian Reservation, situated along the Verde river above
sts conflux with Balt river, have cultivated such land by means of water di-
verted from the Verde river. The extent of such cultivation is approxi-
mately 1,300 acres. The maximum amounnt of water to which this Jand is
entitled is 390 miners’ inches constant flow, As a matter of faet, for some
years last past, because of the insufficient means of diversion of the water
from the river, and for other causes, these Indians have not been able to
divert from the river the amount of water necessary for the proper irrigation
of the land. It is the expressed purpose and intention of the Government
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within the next year to remove these Indians from this reservation fo the
Salt River Reservation, and to have them settle upon land within that reser
vation to be irrigated by means of the proportionate share in the stored
water in the Roosevelt reservoir, to which such land, as land in class B or
class C may acquire the right to share, In the expectation of this change of
domicile and discontinuance of use of water as at present made from the
Verde river by these Indians, and until the further order of the Court upon
application with respect thereto in this suit, if hereafter mecessary, the pres.
ent diversion and use of water upon the said land in the Camp McDowell
reservation by these Indians may be maintained.

Evidence has been given in the suit with respect to the cultivation of
land on the south side of the river in sections 25, 26, 27, 28, 29 and 35, township
1 north, range 2 east, and 80 acres in section 30, township 1 north, range 3 east,
The facts show that the cultivation of these various parcels of land was
either by independent ditches from the river not embraced in this suit or by
waste water. There is no such evidence of appropriation of water to these
parcels of land as will permit of an establishment of their right to water
diverted from the river in the canals that have their heads at or above the
Joint Head, to which the issues in this suit are confined. This land, as like-
wise other land in the western portion of the valley not embraced in this
suit, has had, and may still be entitled to have, for its source of supply the
water rising in the river below the Joint Head, which supply is not within
the issues here. These parcels of land, however, while not, under the testi-
mony, entitled to a decree establishing their proportionate right of water
under class A, or their right to a preferred application under class B, where
they have been or shall be listed in the water users’ association and become
thereby privileged to enter into contractual relations with the Government
with respect to the stored water, are entitled to the rights appertaining to
land in class C.

Water has been applied for a number of years upon several tracts of
land otherwise uncultivated for rows of ornamental and shade trees growing
thereon. Such an appropriation is a valid one. The evidence shows that
under ordinary conditions of planting, water sufficient for five acres of land
is sufficient for one mile of such rows of trees. In determining the amount
of water to be delivered to such trees, such standard of measurement has

heen taken.

Proof has been given in this case and the fact established of an appro-
priation of water to the land described as southeast quarter of section 23,
township 1 north, range 3 east, by means of a subterranean flow of water,
independent of the water in the river, through a ditch leading from the
source of such supply in section 20, township 1 north, range 4 east. The
issues in this case being confined to the right to the use of the flow in the
Salt river, no decree herein as to the right of this Jand to an oppropriation
of this independent subterranean flow can be given.

In addition to the owners of the parcels of land situated in the Salt
River valley under these canals, there have been made parties defendant fo
this suit owners of parcels of land lying in the Verde valley, along the
Verde river and irrigated by water from it, some fifty miles above its con-
flux with the Salt river. The demurrers and pleas to the jurisdiction inter-
posed by these defendants have been overruled. No testimony, however, as
to the exact extent of cultivation of the Jand in the Verde valley owned by
these defendants or the dates of the reclamation of the various parcels of
such land and the application of water thereto has been given. It is not
possible, therefore, in this decree to establish the rights of such land owners
and such land to the use of the water in the Verde river in relation to the
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rights to such water of the land in the Salt River valley. From the general
testimony in respect to the cultivation in the Verde valley, it seems that such
cultivation, though in actual point of time and relative date of priority, in
some instances later than that of land in the 8alt River valley, is not of suf-
ficient area and acreage at the present time to interfere seriously with the
prior rights, if any, of the land in the Ralt River valley. Such being the case,
it does not seem desirable to delay the promulgation of the decree herein to
await such testimony, nor at the present time under existing conditions does
there seem to be a necessity for a determination of such relative priorities, if
any, of rights between the two widely separated areas of land. The owners
of the land in the Verde valley are party defendants to this suitf, and it is
conceived that if hereafter conditions shall arvise by inereased cultivation or
otherwise, which shall make it necessary for a determination of the rights
of the land in the Verde valley to the water in the Verde river as against the
rights of the land te which water is by the decree herein shown to be en-
titled, the necessary steps for such determination can hereafter be taken, and
such rights and their relation to those hereby decreed may be established by
a supplemental decree hereafter to be entered in this suit.

Evidence has been given of the existence of a number of pumping plants
by means of which the supply of water from the river to which the land is
entitled in times of scareity is supplemented by an underground supply thus
made available. In other instances water so pumped is the only means of
supply. As there is no evidence that the water so pumped materially lessens
the flow in the river, such rights as the land and the owners of such plants
may have in the water so pumped will not be interfered with by this decree,
but as the establishment of such rights, if any, is not within the issues
herein, no finding will be made with respect thereto.

At the date of this decision the Highland canal has been definitely dis
continued as a carrying canal, its place as such carrier having been taken
by the Eastern eanal, serving the land heretofore served by the Ilighland.

The upit of measurement of a miners’ inch, as the expression is used
berein, is defined to be one-fortieth part of one cubic foot of water flowing
per second of {iwe.

The standard of a given pumber of miners’ inclies constant flow as the
duty of water is taken because of the familiarity therewith of the water users
in the valley, and because I know of no other well-known adaptable stand-
ard of measurement. In practical and economical use of water for irrigation
and cultivation, however, no parcel of land is given a constant flow, but the
water for a number of parcels is given to each in rotatiom, thus giving a
larger, a more serviceable and a more economical head of water.

The various tables and maps attached hereto have been prepared under
my direction by the Water Commissioner, Frank P. Trott, Esq., who in
many ways has been of material assistance to me in the preparation of this
decision.

The decision and decree in this case, from the nature thereof, is of neces
sity a continuing one. The Court retains jurisdiction of the case and of the
issues embraced therein. From time to time, as conditions may require an
enlargement or modification of the decision and decree, application for such
modification or enlargement may be made to the Court, and if granted, the
same shall be entered at the foot of the decree herein.

In order to afford an opportunity to make such changes and such prep-
aration as may De necessary to carry out and conform to the provisions of
this decision and decree, the same shall not be effective as of this date, but
the same shall be effective on and after April 1st, 1910,

Dated, Phoenix, March 1, 1910. EDWARD KENT

Judge.
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TABLE No. 1

A table showing the monthly average precipitation in Phoenix for fourteen years
(from 1896 to 1909, inclusive) and the monthly daily average amount of water in min-
ers’ inches that was received from Salt River by the canals of Salt River Valley for
the same periods of time,
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TABLE No. 1 A

A table showing the annual precipitation in Phoenix for fourteen years (from 1896
to 1809, inclusive) and the annual daily average amount of water in miners’ inches
that was received from Salt River by the canals of Salt River Valley for the same

periods of time,
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1905 .. 18.73] 6,498] 4,085 2040 6,075 33, 7,108 3,035 22 7501 12,608! 10,144
1906 ........ 8.56| 9,092; 5,000 2726 7,726] 177 6,783)5,971 29,749 16,995( 12,754
1907 ... 8,17 7,881] 5,125 2883 8,008 cvrnrrer 10,291} 5,895} 32,075| 15,889] 16,186
1908 ... 10.68; 7,827 5 159] 2,815] 7,974} 13,691} 5,626} 35,118 15,801/ 19,319
1969 ... 6.17 | 8,2861 5,297| 3, 579 8,876 451 17,154 3, 727 88,088! 17,207) 20,881
Average ... 8.15 6,594i 3,8001 2,356] 6,156 97| 10,435! 3,432| 26,714| 12,847 18,867
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TABLE No. 2

A deseriptive list of Class A land on north side of Salt River.

DESCRIPTION Sec.| Township |Acres Remarks
Indian Land-—
SE Y% e 20 | 2NRSE 160
S % f N % 21 160
S of |21 320
5W Y . 22 160
W % of 4 27 320
N ¥ of 28 320
N 2% of NE 3 oo eraecn e e ramrnes 29 80
E13aofSE%ofSE% ............................. 29 13
NE % 31 160
S % of ak 320
N 1% of 82 320
Total acreage of the Indian land ............. 2333
Year 1869
N % of NW % ...... 31 1INR3E 80
E 3 0F o iiceeeecrieimvanresreasseavssenrareben smmes smennes 4 820
SW % of 4 160
R o 8 320
E 1 crereeerrerernraece s sons s nnserene emann 9 320
NW e ccecrrvercveses s smeeere s rasanas s recnnas 9 160
120 8. 6f SW 3 e enaas 9 120
E 3% 0f ... coeeverreviiircecesissvssenssss st bt s 16 320
N of NW 1y 10 160
BW Y i terenrare s snseravssnrssnnre s rnsaee 16 80
A OF eenrceveenneimncreecesssncesaesanssesssmsnararsseresavans 11 640
60 a. in SW cor. oI NW Y% e 12 60
Si3% of NW 4 14 80
NE % 17 160
70 a. N of River in SE % 17 70
NE B comoooeeoeeoeee oot seoeeos oo 33 | ZNR3E 160
Total 3210
Year 1870—
et ietvr it e sean bt b e s bt b e mem b 1:1NR2E | 160
E 32 of NE % 13 80
SW 1 14 160
BW 34 recireereeeireeaerennanans 5 1NR3E 160
SE Y |7 160
E¥% of SW % and SW ¥ of SW % ... 7 120
15 a.in NW cor. of NE % 16 15
NW L it seecira s eeramayayeeemmn samane ‘17 160
NE 14 - . 18 160
N 1% of SE 4 18 80
N 3% of NW % and SE % of NW % .| 18 120
N 3% of SW %4 18 80
Totak i e e 1455
Year 1871—
S50z of SW 4 11| 1NRZE 50
E % : 12 320
NW U errerrcmrrr e nseresn e rs s s rreremssssmsasssass 12 . 160
8E 3 except 40 a.in River coccovvoveeceeeo. 12 120
NE% of NW %4 and NE 1 of NW 4 of
W A recereneecmcrreeecesune e eran e e 13 50
3,4. ........................................................... 13 160
Ni100a. of NE Y i, 14 100




TABLE Neé. 2-{Continued)

DESCRIPTION Sec.| Township | Acres Remarks
E ;A;ea.r 1871—(Continued)— |
14 | INR2ZE 160
NW % .. 14 160
SE % except 30 a. in NE corner ...oocvceeemnne. 2] 1INR2ZE 130
1802 Sof S. R. V. Canal in 8W Yweereeet 2 130
NW 3% 4 160
E 3% 5 320
NW % ... 5 160
E Y% ... 6 320
80 a. Nof Grand Avein NW Y% . oirimnnncr] 6 80
5 2. 8 of Grand Ave, in NW 3% of NW 3% ...| & 3
20 a. S of Grand Ave. in SE 14 of NW ¥ .| 6 20
20 a. in E part of N. Capitol Addition ........ 6 20
N % 7 320
NW 1 16 160
30 a. N of Riverin sW % ............................. 16 20
SW 3§ - 34 | 2NR3E 160
Total 3295
Year 1872 ‘
S70a. of NE Y4 ... JER— 11 ]1NR2ZE 70
Ly AU P SO 12 160
21 D A 116 160
SE 34 . A17 160
NE Y cerenonn 20 160
E ¥ of NE % .- 3 INRSE 80
BE Y eeeeveeererrrneeemmesssssssmsenresmesaasesnmsenssebara] 831 | 2NRSE 160
E % ooeecieaenne 82 320
NW ....... |32 160
’/2 of SW i and NW % of SW % voreeeen. 32 120
........... .[ 38 320
Total vevrreseeeen 1870
Year 1873
E60a, NowaermNE% ......................... 25 | 1NR1E 80
E*,éofNW/; 20 INRZE 80
Ni. | 81 1INR3E 320
Total ceeeeeerees 460
Year 1874
SE 3 cevverernnerememereens 11 | 1INRZE 160
5 100 2. 0F NE Y oo 16 109
SW 3¢ except 15 2. Yough i receees 17 i INR3E | 145
Total 405
Yenar 1875—
60 2. S of Maricopa Canal in 8E % ...l 34 | 2NRSE 60
. Total 60
Year 1876~
W 3% of SE ¥ 2{1NR2E 80
SW 4 .. 160
BW 3L o oeeecereeeeermerenssasasarn rmpranmeeeennssaany 160
NE 2 oooieeeivcimissiesresssseesmererasresnsmenes 160
N120a. of NW 3 v 120
NW 2 eoeoevreeeeeeecmeecae v s rneramsmmenas - 160
SW 3 except 10 a, roush .. ovemeenniecns 150




TABLE No. 2—{(Continued)

DESCRIPTION Sec.}] Township | Acres Remarks
Year 1876{Continved)w—
NW 3 except 10 a. in SW 0. cmeveninvcinnend 17T INR2E 150
N 3% of SE % 20 80
- NW % 22 160
NE % 14 | 1NR3E 160
N 3% of SE 4 14 80
N % of SW % .. 14 80
Total 1700
Year 187 7o
NE % 11 1NR2E 160
N % 2 320
NE % 9 160
Wi 16 320
NE Y4 18 160
SE % .o 29 | 2NRSE 160
N % 31 320
SW % ............... 2 160
Total ..... 1760
Yeur 1878—
SW 3y .. 1| 1NR2E 160
All of 3 640
NE Y4 4 160
Al of ....... 6 640
Nlma of W ’A 11 110
..... 18 160
NW 3 of NE 34 22 40
Lots 1,2, Tand 8, Montezuma Place, in
SE ¥ of SW % 3] 1NR3E 30
NW % of SW 3§ 3 40
NW % except 60 a.in SW Coru e 12 100
NE ¥ of NW 4 14 40
N % of NE % . 15 80
NE 4 except 15 8. i NW COT. <ooroarermsromsons ] 16 145
E % 25 1 2NR2ZE 320
SW 3 e 25 160
8 Y rrreeraee 4 26 320
IR — 35 820
SW % of SW 3% 29 | 2NRSE 49
S¥%B of SE Y% v 30 80
SW Y% aee. 30 1890
NW ¥ e 83 160
Total . 3905
Year 1879w
NW 3 11 INR2E 180
Nw i 4 160
NE % 7 160
N 3 oisreervsccmrrsrrsrreeesernramsurrrssrransnmsesermnarsennns 8 320
NW 1 . 9 160
30 a, N of Maricopa Canal in NE cor. of
SE % 21 1INRSE 30
NW Y e ereecenee s e nas s sy ane e snees snsnens] 2 160
80z . Nof 8. R. V. Canal in 8W % .cvooeee. 2 30
BOa. Nof Riverin 8W M o iirreeeenrrevenad i3 50
S B ceccecrrnrearrererransserere e rer e rasemenns 27| 2NRZE 320
SE 3% 34 160
SE % 36 160
SE % except 10 a. iIn NW cor, ...oooveecenenn | 19 i 2NRBE 150
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TABLE No. 2—(Continued)

DESCRIPTION Sec.| Township | Acres Remarks
Your 1897—(Continued)— — (Brratum,
S % 20 | 2NR3E | 320 obviously
26 . in SW cor, of SE % 27 25 | should read
E % 28 820 1879y
NW % except 50 a. in SW eor. cueenverercenead 28 110
SW % . . 28 160
N % 29 320
NE 34 oererrseciciecarcmssssmrnmessnressssasssaunses boaessas 30 160
TOEA] ceecererreemsorsssrismessamsemsamanmasssainean e ceaes 8435
Year 1880—
N | USRS 1 11NRIE | 640
AL OF oeoeeeececrrcnrenmmsseensses s narne s sons e e 12 640
NE % corrorecimscrcmrmemnrrmnsenssssssrsamsasnssamssssnnsesed 13 160
§ 1% of NE % remeeererseneannennee 21{1NRZE 80
S 3% 4 320
Wl o orivencce e vt see st et nma e s s n e na e 7 320
SW i . - 8 160
SW . 17 160
W o 0f NW 34 oovvevecerrcceecmcecsvenrrannarsamessneee 20 RO
60 a. N of R:ver inN % of NE 34 -4 21 60
120 a. Nof River n NW 3 oo d 2 120
A O — ] "1]1NRSE | 160
45 2. in SWeor. of NW % o 1 45
NW 3% of NW % ... 14 40
SW % eeeemeeneasosenmtrameeaenmere b et ares 22 | 2NR1E | 160
8§ 1% 0f NE 3 oooreeeeeecvmeeemerscvrsrnrremesee s scsmnes 26 R0
SE 4 26 160
W 35 oeoerereremmeeersnaesasssse s rrsn e aasn amanbes bbb Ra e e 26 820
All of 35 640
A OF et cecerrmn v aanasesceassanr e e nan AT neaan as 640
20 a. 8 of Grand Canalin NW 3 e 26 | 2ZNR2E 20
S 1 OF oeererereeeeemeecevsssrtaaesnans enrase st arrn s e 28 320
b2) 2 S O 29 160
55 a, 8 of Grand Canal in NW % coevrveeernene 29 55
L8 29 160
T b OF eoreeeeereerieceeeesssseasarssssinnarannenneen hanen i 32 320
NW U ooreeccnrimneraresmnrcmesrservassesesmererrrensseee] 32 160
E 3% 38 320
NE ¥ 34 160
N Y SO 36 320
W LG o ooeevereareseresoomnvnstune nrrnar e rraseesronm st tar e ran 38 320
140 4. S of Grand Canalin SW % eeeeeeee 19| 2NR3E [ 140
SW % except 10 a. in NE cor. .....cc... 150
SW % except 30 a. in NE cor. vvcriccreneneea 130
NW 4 160
NE 3, except 15 . in NE €OTw crerecmrensiven 34 145
Total 8025
Yeur 1881~
E % 111 1INRIE 320
NW 160
SW ‘A except S % of SW % of 8W 1.4 140
INR2E 160
SW % 160
NE 4 ooreeereceevmamesvsssusmrnssnsssnsssmnsstsssnrnannssssssd INR3E 160
N120a. of SE Y4 120
S % of NE % 2NR1E 80
- 8E Y 166
NW 1 except 50 a. in NE Cor. «.cooooooveerirq 25 110
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TABLE Noa. 2—{Continued)

DESCRIPTION Sec. | Township | Acres Remarks
SW Ly 25 | 2NRI1E 160
All of 28 640
All of 33 640
E 3% of 34 320
NW 3 34 160
SW 14 34 160
Allof . 31| 2NRZ2E 640
NW % 33 160
W % of 34 320
NE % 36 160
SW 1 of NW % except 5 a. in NE cor. ......] 27T ] 2NR3E a5
Total 4965
Year 1882
E% of NE 4 21 1NRIE 80
W % of NE Y 2 80 | 82-04
SE 1§ 2 160
W 1% of 2 320 | 82-04
All of 3 640
N % of 10 320
SE 4 51{1NR2E 160
NW i 5 160
NW % of SW % 7TI1NRS3E 49
90 a. S of Grand Canal in SE ¥ .vvivrrveecnnn] 14 | 2NR1E 90
100 a. S of Grand Canal in NW % ... ovmvea i4 100
SW % erunas 14 160
All of 15 640
E % of ... 20 320
SW % 20 160
E 3 of 21 320
W 1% of 21 320 | 82.04
E % of 22 320
NW 3 22 160
NE % 23 160
SW % ey 28 166
SE 1% except 40 a. in NE COr e 24 120
SW 1% 24 16¢
N3i% of NE % ... 25 80
50 a.in NE cor. of NW 4 25 50
Al of 27 640
E % of 29 820
SW 4% 29 160
E 3% of e 32 |- 320
8 % of NE % 80 i ZNR2E 80
SE % 30 160
NW % except 15 8. in NE ¢0r. coveerieicneeens] 30 145
SW 1% 30 160
SW 3% 82 160
SW % 38 160
NW % 34 | 2ZNRZ3E 160
Total 7745
Year 1883—
N % 0f NE 34 oecvicrrmmmsrereresreencasssamerensssssnns] 9| 1NR1E 80
S 1% of NE 3 ... 9 80 | 83-0%
2] O A—— 9 160
NE % 19| 1INR2E 1890
OW I oo oooooeesinromcrgrassgzctzisnasonga s sy mas s 12 |INRSE 160




TABLE No. 2—(Continued)

DESCRIPTION Sec.| Township | Acres Remarks
Year 1883—(Continved)—
NE 3 of NW % ‘16 { INR3E 40
NW % of NW 4 15 40
SW 4 of NW % 15 40
NW % of SW 15 40
52.in NW cor, of 8W % of 8W ¥ . 15 B
SE % 283 i 2NR1E 160
NW 1y 4 28 1660
N 3% of NE % 26 80
50 a.in SWeor. of NW U e 28 i 2NRS3SE 50
Total 1255
Year 1884
1o 5| 1INRIE 320
B 6 320
Wi . 6 320 | 84-04
NE ¥ 14 160
BE 3% ovvecreeorarsrerrrrmssnsssisesssasvereaissnsssarrasssees 18 1INR2E 160
SE 3% except 15 a.in NW cor. of SW 3% ... 8| 1NRB3E 145
25a.inNEcor. of SW %4 ] 3 2%
40 a. Sof Grand Canalin NW % .vvivveeeeennd 20 | 2NRSE 40
Total 1490
Year 1885—
N90a. of NE % 11 | 1INR2E 90
Né0a. of NE 3y 18 60
S 35 0f BE % vrvverrrnrmrrensnenrens 18| 2NR1E 80
SW % 31 160
N ofN¥%of SE Y o] 30 | 2NRS3E 40
SW 3% except 20 a. in NE cor. e 35 140
Total croveererrrerrereerenen 570
Year 1886—
S % varomsaee et aepenmmmes remenn INRIL1E 320
N 3 of 8E % ... INRZ2E 80
E % of 8E % ... . ZNR1E 80
SW % 0 SE Y e 40
S % . 820
95 a. on E side of NE 4 95
SE 3% except 20 a. on W side ..cceeovercnncnceel 140
SE " 160
All of 2NR2E 640
40 &. S of Grand Canal in NE % 490
SW % of SE Y 2NR3E 44
NE % cvrrvoranrranes 160
Neé60a of SE 4 60
E 1% of SW 4 80
NE 34 except 20 2. in SW €or, . ccvecieeccereennns 20 140
‘W 20 a, N of Grand Canal in SW % of )
NW % 20 20
45 a. 8 of Grand Canalin W % of 8E % ___.] 21 45
NW 3 of SW % 29 40
Total ...... 2500
Year 1887
20a.in8SE % of NWi andW 3l of NW %1 18 | INR3E 160
83 0f NE Y oo ceceeeeeve e 16 80
N 3% of 8E i .15 80
NW 3% e 15 | 2NR2E 160
W e e rerererrrsmeere e e e revrereresonn 19 160
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TABLE No. 2-{Continued)

DESCRIPTION Sec.| Township | Acres Remarks
Year 1887w{Continued ju
S of NW Y 23 1 2NR2E 80
N ¥ of SW X% 23 80
S30a. of SE % of NW X e 171 2NRSE 20
Y% of NW 25 80
% of N3% of SE % 30 40
0 a. for Trees 29 | 2NR4E 10
NE % of NE % . 20 | SNR1E 40
S % of NE % 25 80
E% of SE %Y .8 25 80
W 3% of 8E % 25 80 | 87-05
E % of SW 1Y 25 80
50a. Nof Grand Ave.in E % of SE 4 ....... 36 b
N3 of NW 4 of NE % .. 30 | BSNR2E 20
S$10a.0of SE i of NE % 30 iH
E¥% of NE% of SE ¥ &8 % of SE %
except b a. in NW cor. 30 95
E 1% 34 320
NE % of NE Y 36 40
E 33 of 8E 4 36 80
NE 4 of NE % 831 | 8NRSE 40
31 160 | 87-03
Total 2075
Year 1888-—
N 3% of SE % except 10 3. in SE cor. ..ou...n.. 10 | INRZE 70
S% of SE % J 10 80
sSwW 10 160
E % . 15 320
NW 3% 15 150
SE 3 of SE ¥ of SW 4 6] INR3ZE 10
SE % of NW % 0f BE Y% eovvveeeericoreaccrmrmmenen T 1NR4E 10
40 a. N of Riverin E 1% of 8W 1 7 40
50 a, N of Riverin W 1% of SW % i 50 | 88-03
W i of NE 3 4 |ZNR2E 80
W80a, of SW % 0f SE M vovevereeiircrrernanes 4 30
W38 eerccrcreesmrensnmrsesrenstasscn st st assarene s nns e enen 4 320
N 3% B 820
W 1 of SW %4 5 80
E % ] 320
80a, Nof Grand Ave. in NW ¥ .o 6 80
20 2.8 of Grand Ave. in SE % of NW 4 ... 6 20
SW 3¢ N ) 160
NW Y4 of NW ¥ B 40
E 1 9 820
NW % of NW % of NW % oo 9 10
N % of SW % i 9 80
NW % of NE % 10 40
E60a of §3% of NW Y 10 60
NW X 0fNE Y% (oeeeeeecrevererernrnemees sssnene 11 40
W % of NW % of NW i i3 20
N1 of NW L of NE %4 14 20
BW % ... 14 180
NW % of NW % and NW % of NE 1
of NW % 23 50
W 1% of NW 14 6| ZNR3E 86
W of SW U irerrrerreemsnerrasnians 6 80
SE % of 8E 4% .......... - 35 40
Sa.in NEcor.of SW % of SE % ovovmrver.... 35 5
8 3% of NE 1 36 80
S Of NW Y et 36 80




TABLE No. 2-—(Continued)

DESCRIPTION Sec.! Township | Acres Remarks
Year 1888~ Continued)— )

L7 28 | 2NR4E 320
E % of SE% and NW ¥ of 8E ¥ 120
NE % of NE % of SW ¥ of SE % ... . 8
Wi . 34 | SNRZE 320

Total £9280
Year 1889
N of SE % 0| INRIE 80
N 3% of SW 3§ 10 80
50 a. N of River in NE % 23 I INRZE 11
NE % of NW Y and NW % of NW ¥ ....] 23 60
10 a. in NE cor. of SE % of SE ¥ and
30 a, howaermS‘/zofSE% ........... 14 I INR3E 40
N%ﬂofNE%&W%ofSW%ofNE%.. 1}2NRIE 100
i 160
NE % of SE % 2 40
NE 34 of NE 11 40
S% ofNE Y 11 80
NE % of NE % ....... 138 40
SW 14 of NE 14 13 40
NE % of NE % 14 40
W 14 of NE 4 21 2NRZE 80
SE Y of SE 34 2 40
W 15 of SE % 2 80
Wi of NW 3§ 2 80
W % of SW % ... 2 80
E 4. 3 320
3 160
W 34 of NE 34 ki 80
NW 4% ... i 160
NE % of NE % of SW % i 10
SE 4 of SW %4 9 40
SW 34 of NW 3% 0f SW % ceeeeeerrevnnservcnnnacd q 1¢
8% of NE 3 0f SE % ..rrooervrrrearmamemenaenee] 8 20
10 a. N of Grand Ave.in NWeor.of SE %.1 8 10
W % of NW 14 | 11 80
All of 16 640
E 160 a. of NE Y i 100
SE % 17 160
SW 3L of NW 4 17 40
N ¥ 20 320
W % of SW ‘.4. 20 80

N % of NE %4 22 89
NW ¥ of 8W Y4 22 40
5 a. for Trees in AThaMbBIa cveceveecaerecemined 26 b
NE % except 20 a. on N side ........... e} BT 140
35 a. S of Grand Canal in NW L7 R 27 35
W 3% of NW 4 19 2NRSE 80
N % of NW % of SE % 36 20
SW % of SE Y 86 40
N Y% of SW Yy ... 36 80
50 a. S of Ariz. Canal in NE 3% .ceeeevanendl [ 28 | 2NR4E 50
Whba.in N 3% of SE % 28 55
30 a. S of Ariz. Canalin SE % of NW ¥ ...J 28 30
15 a. in NE cor, 0f SW 34 eiivevennenreensvrsnsnes b 28 15

NE ¥ of SE % ... 30 40
SE % of SE % .. . 30 40
NE 3% except 102 rough 22 [aNR1E 150
NE 3% of 88 14 _.... 22 40
80 2, 8 of Grand Ave, in SE ¥ oereecevervreerans 22 80




TABLE No. 2ww(Continued)

DESCRIPTION Sec.| Township | Acres Remarks
?ear XBB%Ié%oxizin?eﬁ%m%
b a. for trees in OfNW % e 26 { 3NR1E 5 | Peoria
ba. fortreesin NE 3 of NE % coveeeeeennness o7 5 | Peoria
SE % of NE 4 27 40
SW 3y of SW K 7T 8NR2E 40
S60a.0fE % of SE % 31 60
NW 3 of 8E 4 31 40
N 1% of SW 3 31 80
NW % of SW % of SW U e 81 10
NE 1% 32 160
SE 3 38 160
S§40a.of SW % 33 40
E 3% of NW Y 35 80
W % of SW i 36 80
Total . 5260
Year 1890
§40a. of NW % .. 10| 1INR2E 40
SéofSW%ofSE% 12 | 1NR3E 20
E % of NE 4 ....... 2] 1NRAE 8¢
10 a. mNWcor of NE % of NE %4 6 10
NW 34 0f NE Y oo ensmes e nree ] 6 40
W 1% of SW % 6 80
8 % of SE %... 2| 28NR1E 80
E%ofNE% 7Ti2NR2E 80
N 1% of 8E % 10 80
E‘&ofNW%ofNW% .............................. 13 20
S % of SE 14 80
E 3% of 8E % 15 80
NW 3 28 180
NeGa of Wi of SW Y% oerreerceeeernrnaed 4 | 2NRS3E 80
8 % of 8E A . 15 80
SW X of 8W 3 e 15 40
NE 3% of NE % and 8 12 of NE % .............. 22 120 | 90-04
NW i oI NE % i 22 40
NE % 0f BE % ooooeieeecieccceveeseeevnevvvnesnnend 22 40
NW Y of SE i and 8§ % of SE %4 ... 22 120 | 90-05
NW 3 of NW U .occcevvrrnrerraerees 22 40
E Y4 of SE % 27 80
i5a. in NE cor. of SW % of 8E M e 27 15
NE ¥ of 8W i 29 40
SE % of 8SW % 29 | 40
5a.in SWceor. of NE % of SE 4 ... 19 | 2NR4E 5
8 3% of SE % except b a. in NE cors coeeernnne 19 75
SW 22 | BNR1E 160
b a. in SE cor. of NE % . 26 5
50 a. S of Ariz. Canal in E % of SE % .......] 26 1 8NR2E 50
S560a.0f E % of SE % and 8 % of
SW % of SE 1 . 32 80 | 90-04
N % ofNE % of SE % and N 60 2. of
W 1% of SE % 32 80 | 90-03
NE 3% 35 16¢
W % of NW 1 36 80
N ofNEY 18] 1NR1IW 80
T OLR] e rmevraresrn s serserereresamrn rmrnn 2340
Year 1981w
SE % of NW % 15| INR3E 40
N 35 of SE 3 14 | 2NR2E 80




TABLE No. 2—(Centinued)

DESCRIPTION Sec.i Township | Acres Remarks
Year 1831 —{(Continued ) — .
BE 3 cooerreereeeecrsrscmssinuevermansase et n e s rereseanen 19| 2NR2E 160
N 1% of SE Y 0f NE 3 oorrrreeerercernrereemne e 35 [ 2NR2E 20
NE 3 0f NE U orrrvrevmvrrveerreessssmsinrosens ssssnssnd 36 40
SE % of SE % . 36 40
S%ofSE%oiSW%andSW%ofSW% 36 60
SW i ... 26 | aNRI1E 160
SE % of SE ¥ 27 40
E 1% of SE ¥ 35 | SNRZE 80
SE % of NE % and W 3 of NE % ............. 31 8NRSE 120
NE % of NW ¥ of SW ¥ and W 3%
of W 3% of BW % 32 50
Total 880
Year 1882—
N3 of SE 4 13| INRI1E 1]
W%ofSW%ofSE’A ........................ e 13 20
E % of NW ¥ and NW ¥ of NW % 13 120
NEY (e 1[{1NRS3E 160
NE %, except 10 . in SE cor. ... 2 150
E¥% ofNEY ¢f SE % ceeeennenn 11| 2NR1E 20
S 3% 0f SE Y oooereceviereeiieeeeeereeeeeeeeane ] 11 80
E i 12 320
N 60 a. ofW 1% of NW 34 w77 12 60
NE % 0f SW 3% oo 12 40
NW i 32 160
§W 1 32 160
Wi of SW % and W 1% of SW 4
ol SW 4% . 12| 2NR2E 60
NW % ofNE 3 of NW % and NW %
of NW & 14 60
E 1% of SW % and SW % of SW % 120
NE % 0f NE ¥ oeoomeeeeeaerememe 40 | 92.04
SE % of NE 4% 40 1 92.04
W 3% of NE 4 . 80
EGanfN%ofSE% 60
SEY of 8E Y% toveeececcerenn 40
S%ofSW‘AofNW%ofSE% &
NE 4 . 160
L 3 NE & G 0 5 13
& in cor o
W i of NW 3% ... 28 2NR3E 133
100 a. N of Maricopa Canal in SE 1§ ...
S 3% ot NE 1 eop * 24 | 2NR4E| 80
N of Ny of SE
S % of NW 4 % 14 i SNR11E 80
N % of SW i 14 80
b0 a. in Ep rtofN 2 of NW % and
SE % of NW 22 90
S 30 ofNW % ofNE ¥ and N 10 a.
of 8W % of NE 3% 27 40
N 25 a. of SE Y% 0of NE % woverereereererrrsrnnrs| 36 25
g(‘)JV R SW th h % 40
strip runn T
aof : “1; rAn ing OUL. cent?z:m 30 | SNR2E 80
BB vverrreoscasavrrrsarerrrmrra—rameranraesres arwanrasarERLr S 32 320
Total ... 8185
Year 1893«
BW 2% 6 NE % oo reemeeeenaes 6 | INR4E | 40
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TABLE No. 2~(Continued)

DESCRIPTION Sec.| Township | Acres Remarks
100y S G
a. 8 of Grand Canal in NW % creeeeen 7] INR4E 100
SE%ofSEA 16 | 2NRSE 40
NW % of 8 16 40
W 30a, ofNW%ofNW% 27 80
E % of NW % 35 80
NW % of NE % 36 40
NE%ofSE%&S%ofNW%ofSE% 38 &0
S o i A 3¢ s
o 30 { 2NR4E | 40
W % of NW % of NE 3¢ a6 20
W % of NW ¥ of SE % 36 20
NW % 36 160
N 3% of SW X 36 80
SW % of SW ' 36 40
N % of SW 36 | BNR11E 80
N 60 aofE%ofNE%&W%ofNE% 81 | aNRZE 140
5% of NW U 31 80
Total 1130
Year 1894
50 a. Nof Grand Canalin Wpart of NW %! 1 | INRSE 50
W % of NE % 3 80
S % of NW 3% 3 80
Blk Montezuma Place, in SW % oeeee 2 10
W 3% of NW 4 6] INR4E 80 | 94-04
N¥% of NEY of S 15 | 2NR3E 20
N%ofSE%ofNE%ofSW% ................ 15 5
NW 3% of SW % . 40
NE 34 of NE % of NE % 10
NW X% of SE % of NW %4 rrnn . 10
NW 3% except 10 2. in SE cor cvrcrecineanss 2NRESE 150
Né60a . of E % of SW % 2NR1E 60
NiLof NW i £E30a.0f S % of NW 4§ 35 110
N % of 8W 3§ . 20 | 3NR2Z2E 80
W % of NW 34 ... 35 80
20 a.in SW cor. of SW X% coecnnninmmrrenrresneed] 33 | SNRSE 20
Total 895
Year 1895w
S 60 a. ofNE% 14| INR2E 60
NW % of S 2 | 2NR1E| 40
N 25 a. ofSE%ofNW% ........................... 16 25
NE % 24 160
S 3% of SE % of NW % 5| 2NR3E 20
E % of SW % b 80
S60a of Wl of SW Y wrrecrinrecenenees B 60
10 a for trees along Central AveRue ...........; lg 614%
NW%OfNE%ofNE % 8% of NE %
of NE % and SE % of NE % 23 70 | 95-85
NE%ofSE%andS%ofSE% ............... 238 129
SW 23 160
NW 1,4 P31 R VAR LR — 24 10
NW 3 of NW 34 of SW Y and § 3% of
NW 3% 0f SW 3 eierrrermreemmrircssammenes 24 30
5o in NWcor. of SW % of SW ¥ e 24 5
SE 3 of NW 3¢ . 29 40
35 a. S of Ariz. Canalin § % of SE e 22 | 2NR4E 35




TABLE No. 2w (Continued)

|
DESCRIPTION See.| Township | Acres Remarks
Year 1895—(Continved)—
E % of NE % ereene] 85 ASNR1E 80
S% ofSE % of SW 3 e a5 20
Wisa. of N1 of SW Y% of NW %4 ... 36 15
SW % of SW XK of BW % e 30 | aANRSE 10
B 1 ) O 1690
Year 1896w
E Y oeeceraerransrmacenseees 4 2NRI1E 160
S8E % of NW 3 .ooeeee. 13 40
S % of NE % 7| 2NRSE 80
SW % of NE % 0f W % ovoooemeennd 15 10
83 of NW 3 oeieeceicreceeaiieeen {28 | 2NRA4E 80
10 &, fortreesin NW 34 of NW % ... 26 10 | Scottsdale
NE 3 of NW % of 8W % oovreriireeeee 32 : 16 | Cemetery
NE 3% of SW 4 toieeveneenne S 31 | 3NRB3E 40 | 96-04
SW 3 of SW Y oot renans 31 40 | 96-04
TOLA] covcrervrererciniruraniuissensnrrrvrrmrrmrraceseesesenen 470
Year 1897 —
BE U wereersvacrrrreasemneveseses e esraasesnmeesesnesie e 713INRZE 160 | 80-87, 97-09
BE MU reeeeeeareemeermnrare oo rrnncsras srennes e e neenenen 9 160 | 78-74-76-80, 97-09
N 152, fW%ofNW‘AofNE‘é ............ 8| 2NRSE 15
S%of 8% of NW Y of NE % worreernvene 8 10
NE 3 except 302, in NE 3 (oivvvreciecinnnennnd 16 180
NW% of NE 3 of NW 34 andNW %
NW L cirrrererrsere e e e s e iG 50
] % e —— T 8¢
W % fSE%ofSW% ............................... 16 20
W of BW % e 16 80
25 a.in SW €ol. Of SE 3 corrreeere e 35 a5
SBE 3 of SW % covvceeeverecrmneicierernenes 119 | 2NR4E 40
NE 12 of NW Y% of NE 4 26 10
N % of SW % of SE %4 ... 30 20
NE % of NE % of NE ¥ . 13 | 3NR1E 10
b 3 7§ S U USROS 810
Year 1898
SW I of NW M o iiiiiererreeemeeeereenne 18 | 2NR2E 40
83 of BW U of SW M coiiriciicvininnernnn 4 | 2NRSE 20
W%ofSE%ofSW L2 15 20
80 a. in central part of SW 3 of NE 34 ...} 23 30 | 98-04
N of SE % of SW %4 . 1 36 20
W % 0f SE 3 tovecervecvrrconscossesecnmrsensnsenes 85 | 3NRZE 80
W’;ﬁofSE%ofSW%ofSW% i 30 | SNR3E 5
b Y7 Y O 215
Year 1899w
E 3% 0f NE Y vt sniincnsivnrrnensnresd 22 1 1NRZ2E 80
80a. Nofriverin 8W ¥ of SE %4 cocrvvireennn, 22 30
SW Y of SE % of NW 3§ e 23 | ZNR3E 10
E%ofNE%ofNE% ................................ 35 20
NE ¥ of NW % .. emrecnrnsvssnensnneeenee-] 26 | BNR1E 40
W 15 0f SE % 0F SW 3 woooeoeeoeoeeororeries 713NRZE 20
TTOLAY «oovvirrennreenevenmermemrzeessmssnsosmnznsateesbasazszsd 200




TABLE No. 2-—(Continued)

DESCRIPTION Sec.| Township | Acres Remarks
Year 1900—
NW 4 of NE % . 8 1NRIE 40
E 3% of SE % of SW 81 2NR3E 20
15 a.in Wpart of SW 34 of SW 3 .........] 10 15
N L of NW % of SE ¥ 23 20 | 00-04
NE 4 of NE % 0f NE % covrcecereenmmeerrinanad] 25 16
E 1 of SW Y% of W 4 19 | 2NR4E 20
10a.in SWeor. of SW Y e 20 10
BW L cccnerrsercsec e aeeesasermaamerrseresenns. 30 160
SE % of SE ’;4. except b a. in SE Cor. .........] 31 35
SW 3 of NW 3 oeoeeeeeeveveesvcnvcemtere e oo 26 | SNRI1E 40
Total 370
Year 1901—
N 3% of SW % -] 18 | INRZE 80
506a.NofriverinE part of NE % .. 21 50
N60aof E%of NW Y ] 8| 2NRSE 60
SE Y% of SE Y of NW % orrrieerres 8 10
W 32 0f SE 4 0f NW 2 erreerrecerseereiinans 15 20
EW%OIBE % toreeervreeeeerereccvre v e e vemesvrnreens 21 80
10a. inNE cor. 09I NE %, of 8E % coovvvneennn 98 | 2NR4E 10
BB v e e er ettt ettt ttane e 28 | BNRZE 160 { 91.92, 01-09
NE % of §W % ... T 28 40 | £9.90, 01-0.
W of NW K of NE Y oorrvveerereeeeraeerans 36 20
Total et reabetan brmenerane et annnn 530
Year 1902
E 1% of SW U vt v o] 1831 1NR1E 80
NW Y% of SW 1 12 40
TOA. IO N 2% 0f 8E 3 e veneed 16 | INRSE 70
30 a. Sof Ariz, Canal in SE % oo 4 | 2NR3E 30
E 2 of NW L crrvecveerreses v oo 18 80
W2 of NW 3% of NW % v 21 20
NE % 0£8E % coooeoceeeeceeeeeeveeeeree v 35 40
% 0 SE % 0f NE % e 36 { 3NR2E 20
TOLAY <ot r e 380
Year 1903
ba.inSEcor. of SE % of NW 34 o] 10 i INR3E 5
15 a. NofrwermS%ofSW% ................ d 14 15
E % O NE 2 oovricreeerveceeesvssersecanscesaneeessesnseed 24 . 2NR2ZE 80
B e n e neae e et anre 24 1 160
E’r’zofSE%ofSE% ................................. 6 2NR3E 20
Total 280
Year 1904
E % 16 | 2NR1E 160 | 90-94-04-07
S 3% of SW % %g 2NR2E 128 91-95-04-09
W 3L of NE % 0 SE % wovveereeeeceeecerecne 16 | 2NR3E 20
N % of NE % of NW 3 and SE 14 of
NE % of SW 3 e eeoee 16 30
SE % of SE % of SW % o) 16 10
NW 3 of NE % of NE ¥ and NE 4
Of NW % of NE % . oiieeereeeeceen 26 20 £6-87-04-09
S of NW 3 0of NE Y i, 27 20
-84



TABLE No. 2~w(Continued)

DESCRIPTION Sec.| Township | Acres Remarks

Year 1904——( Continued)—
16 a.in SE cor, of NE ¥ of 8E % .vvenrees 28 | 2NR4E 15 | 04-05
N¥%of NW 4% 14 | SNR1E 80

Total 595

Year 1905
8% of NW Y of NE % and N % of

SW Y of NE 34 13| 1 NR3E 40
S1% of NW LU of NE ¥ 26 | 2NR3E 20
W 1 of NW 4§ 26 80
N % of NW ¥ of SW 4 26 20
5% of SW i ... 14 | BNRIE 80
W i of SW 4 of SW U 20 [ BNR2E 20
SEY of SW X 36 40

Total 300

Yeur 1906

E Y% . 4§ | 1NRLIE 160

40 . bet, Grand & Aprs. Canals in NE %

NW % of SW 4 24 70
SYU of SW % 0f RE ¥ cooeevinvininnacnnnired 13{1NR2E 20
SE % . 11 1NRS3E 160
65 a.in NEpartof NW 3 . 1 65
SW I of SW X of SW X% .oncrirercirccrenens 1 {2NR1E 10 | 92-99
S of NEY% of NE% &NW K of NE %] 15 | 2NR2E 60 | 92.98
SW 3 of SE % 18 40 | 92-97
40 a. bet. Grand and Aprs. Canals in NE 3 | 26 40
SE 1, of SW 3 4 | 2NR3E 40
E%of SW Y of NW X s 15 20
NW % of NW I of SE W crerceririirivincend] 21 10
E % ofSE % .. 31 3NR3E 80

b 401 7 - U 778

Year 1907 —
Alof.... 16 { INR1E 640 § B4-85
N 2% of NE % of NE Y% o ceneieecenerrerrnns 17 20 | B4-87
E % of NE 3 of SE % 17 20
Wi of NW 3§ 17 80
S 1 of SW K of SW Y e 21 20
NE % of NE % J1T 1 INR2ZE 40 | 72-74, 90-91
E % of NW ¥ 6| INRA4E 80 1 94.01
NW % of NW % of SW Y ceieerevnrrnenes 1| 2NRIE 10 |-
25 8. in SE cor. of SW % oievciininnens 8 25
W 1% of NE 3% of BE % 11 20 | 92-00
SW % of NW % 16 40
N 1% of SE % 18 80
NW Y 20 160
NW % 29 160
W % of NE ¥ a1 20
NW 3 312NRZE 160 | 89-00
NW Y of NE ¥ of SW X and 8 %

Of NE 3 of 8W 3 correoeccvevicrisrnserrsaranead 7 30 | 89.97
E 10 2. N of Grand Ave, in NW 3 of SE %] 8 10  89-97
NE % of NW % of NW ¥ and S %

of NW % of NW % - 9 30 | 88-01
NE Y% of NW % and § 15 of NW % .........] 9 120 | 88-99
O o) AR O ———— 9 80 | 88-96
E 3% of NE 3 o vocrarveerarascemssissssscevernrareennsd 13 80 | 93-98




TABLE No. 2—(Continued)

DESCRIPTION See.| Township | Acres Remarks
Year 1907—(Continned )—
N 1% of SW % 15 2NR2E 80 | 92.97
N15a.of Wi of NW % of SE % ....ceoen. 18 15
40 a. bet. Grand and Aprs. Canals in W
¥ of NW % . 25 40
60 a. 8 of Grand Canal in S % of NW % ... 25 60 | 86-90
50 &, 8 of Grand Ave. and N ¢f Grand
Canalin W % of NW % oo 26 50
NE % of NW Y | 27 40
W 2% of NE % cooeeeeeeee. 5§ 2NR3E 80
W 3 0f SE M cooeeeecrerr e reerece e s rmnenes 5 80
N60a. of E 14 of NW % 5 60
E 3% of NE % of SW % 8 20 | 92-93
ba. nSWcor. of SE % of NW 3 and
ba.in SE cor.of SW % of NW % ... 14 10
SW 3 of SW %4 6f NW % eoverereerecrrereersnnns 15 10
SE % of NE 3 of NE 3 ooovoteeeeerececrreenee, 16 10
SW 3 of NE 3 of SW % e 16 10 | 97-98
10 2. N of Grand Canal in 8E % eoveeverencns 19 10
20 a. N of Grand Canalin SW 3% ...corienne. 19 20
N 1% of NE Y 6f NW 34 worvrrervrrrereesineesrerenee 20 26
El0a Neof Grand Can in SWY of NWy | 2¢ 10
N of NE 2% of NW % .o o7 26
S 3% of NW 3§ ofSE % and N 3% of
SW % of SE 33 , 124t 2NRA4E 40 | 92-99
8% of N E%oiNE% ................................ 36 | 3NR1E 20
25 &. N of Grand Ave in NW part of SE 3.4 36 25
W 1% of 8E I 36 | SNR2E 80 |87-93
E 32 of NW ¥ . 136 80
W22 0f SE X oo v s 31 | 3NR3E 80
SE % of SW 4 ool 31 40
E 1/ﬁ‘e:ofSW 1y andaoa inE % of
W % of SW 3% e 4382 110
SE % 0f SE M ooerereeieeieeeieieveees e s 32 40
E%ofE % 1| INR1IW] 160
NW 34 of NW 3 e eer e varnaas 1 40
8 % S S 18 80
............................................................. 13 160
N B OENE Y et 24 80
TOtA] et e e s 3665
Year 1908— )
NE %4 of NE% and S % of NE % .ooonene. 8/ 1INR1E 120 | 83.88
NW 3% of SW % of NW % ........................... 13 10
Al of . eemmneeeea e e arruas 18 640 | 86-96
N 3% of NE % 0f NE % oo 20 20
NW % of NE % and S % of NE % oo 1T{1NRZE 120 | 72-74, 90-81
SE 3 of SW 4 .| 18 40 | 01-02
SW 3 of SW L orreeeceeiicee et eeeeernns 19 40 | 86-02
SE % of 8E % 0I NE % veeeeeeecereeranane Z]1INR2E 10 ‘
NE Y% of SW X of SW 2% oooreeeneenne 3 10
E% of SW Y of NE Y .. 1| 2NR1E 20 | 89.97
N % of NW 3% of NW % 3 20 | 95.94
E 1% of SE Y% 10 80 | 86-91
NW 4 of NE %4 .. 11 40 | 00-01
NW L% of SW % rrnneeeen 13 40 | 92-96
EX%ofNE % of NE Y% oo 18 20
NW ¥ of SE 1, of SW % and § % of
SE Y% of SW % oo .18 30 | 94.02
30a. Nof Grand Canalin 8E 3 ... ._.....124 30 | 98-99
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TABLE No. 2—(Continued)

DESCRIPTION Sec.| Township | Acres Remarks

Year lQOS-—-—(Cuntmued)-—u )
F 3 0f oooreeiririsnnmrsirrarmnrsmeeatranename s e issusa i na e an 30 NR1E 320 | 84-93
E 3 0f NW 2 oo oooosososseossossesnmsesessansasrines 2 NRZE 80 | 89-99
E 1 of SW 3 2 80 ¢ 89-00
EX% of NE % .......... 4 80 | 88.02
W 25 8. 0f SE % 0F SE % woooemorooosorsmeeereerane] 4 25 | 88-02
BE 3% e e . 5 i60 | 88-99
E 3 0f SW L% oreeererreerecnecrmonsessererasannnes 5 80 | 88-99
S 3 crereceereieeeereesneassrrannr rsanersa s se s e s 7 160 | 89-97
SE % of SE % 8 40 | 89-99
20 a. 8 of Grand Ave. in NW % of SE % ...{ 8 20 | 89-99
SW 4 of SE % el 8 40 | 89-89
S10a. 8 of Grand Ave. in 8 % of NW % .| 8 10 | 89-99
BW L o ctvntacerersnrasrenansanammnrm e ke va e aran B8 160 | 898.99
NE 3 0f NE % correeeceeeevercmmar s cemmnemonvuses 10 40 | 99-01
S8E U of NE % oo ctvvrrrner e vmeenaas 10 40 ; 88-92
N%of SW % of NE X% o viriieirmrerrereenees 10 20 | 88-92
N i of NW 24 and W 12 of SW 4

Of NW 2L oreiisciievmmrrrnsamacromar e cmmcvssasunsnes 10 100 | 88-00
B e tiitrerrrrrens e seimnennran s e s are s 10 160 | B8-92
E 38 Of vorreereeeeeeereeverarenrmmreen v ek e v 12 820 | 88-92
NW 3 oicisinverreseremmecneesessrissnrrnrnrensansrenmastasd 12 160 | 88-90
E¥%of SW % of SW U e 12 20 | 92-00
SW 3% 0f NW 34 covvrirrreereceeeccmcniirsmrne oeeses 13 40 | 90-83
NE % of NE % and S % of NW 3% of NE V; 14 60 | 88-00
S 3% of NE Y covveeececiiniireremrrmmrsecnmrsssisasanes 14 80 i 92.98
S 16 0f NW 3 veeveeecrereereviareerssnrersrmsesansaend 80 | 92-98
W 60 a.0f NE Y 60 | 89.97
E%of NW3%andE % of NW 3 of NW 3 .| 17 100 § 89-97
NW Y% of SW i 40 | 92-97
NE % of SW 34 40 ; 92-01
E 2% 0F SW U ooeiiiriiererreeeeceeeemmrisavr rrsnnnee 80 | 89-02
W 60 a. of NW 3§ 60 | 96-98
W 60 a. 0of SW 4 60 | 96.98
NW 34 of NE Y 40 | 89.93
NE % of NE % of NW % 10
20 2. in NW cor. of NW %4 2NRSE 20
E % 0of NW Y ooirriveireeeceeereecsncmvivavssnnven snaees 80 | 88-92
E 3 0f SW 3 ooiiivierrmrrrnsrrsae s rooneaemsisssanerine 80 | 88.82
NE Y 0f NE % coeeeeecceecreeenrrmmrcemsn e nevasvand 40 | 96-97
810 a. ofNE 1% of NE ¥ and S % of

NE Y ooocirceresesersrereroseeeroemeasesasnsemssensressnsns 8 90 | 92-93
Wi of W 35 0f SE M oovveee e erisssrvanrnse 8 40 § 92.93
SW 14 of SE 3% of NW % 8 10 | 92-93
Nipof NW L of NW Y 8 20 | 92-93
SW Y of SE % of SW % 8 10 | 92-93

g 5 7 AU, 9 160 | 92.93-94-96
S%ofSE% of NE % of 8W % and

E 1% of SE % 0of SW 34 crreereciivvrrrnres 15 25 | 98-00
E Y% of NE % of SE M i rrerrenecerees 16 20
8100 8. 0F SE M corveerrrermmmamereciissinsrvmrraannas i 100 : 86-96
N1 of NE 3 of NW % eoeiirirenemcoiecinnncnes i 20
S 1% of N 3% of SW % of NW ¥ and ‘

SE 1 of SW Y% of NW 4 iiirrrirreeens 1 20
SW 3 0f 8W 3 weeeeercccr s remermeemeecvessenaond 17 40 | 86-96
S 3% of NW % 0f SE W coorvivnrrmeneecmr e 23 20 | 00-02
E%ofSE % of NW MU (e 238 20
E20a of SE % of SE ¥ orirreeeene 25 30 | 90-95
8§ 1% of NE % of NE M covvevvirmrrneccoerenenees 26 20 | 86-87
54 in SW cor. of SE Y% of NW Y% and
5 a. in NW cor. of NE ¥ of SW % ......... ...} 26 10

— 8T
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TABLE No. 2—(Continued)

DESCRIPTION Sec.; Township | Acres Remarks

Year 1908 Continued )~
E 3% of SE X of NE % ... 27 | 2NR3E 20 : 00-02
N%ofNX%of NW % .oreerrennn. 36 40 | 93-00
108, in NWeor.of 8E % of SE 34 .oviveo ] 22 | 2NR4E 16
NE % of NE % __... 24 40 | 91-92
NW Y 6f NE % ... 24 40 | 92-96
S% of NE % . J27 80 [ 91.92
S 15 of SW % of SE % 30 20 | 97.98
SE L of SW X v 36 40 § 93-00
SE % - 12 [ SNRIE 160 ‘

SE % of NE % . 16 40 | 90.91
EY of 8E 4 &5 4 of SW Y of SE %4..... 15 | 3NR1E 100 | 88.98
N6Oa of W of SE X oo 15 60 | 90.91
SW K of NW 3 oeeevemesromereeseeceassrnnsens 22 40 | 92.97
BW 3 of SW 3% 23 40

NW % of NE % ....... ereeraneneraeamrerrvere] 25 40 ) 87-88
NE % 0f SE % v 33 40
Siba.of E %2 of NW % of NW % 33 15 ¢ 92.00
15a.incenter of SW 34 .o 33 15 § 92.95
NW K 0fNE % oo erereaannd 36 40 ; 90-91
Ni20a.of NE ¥ except N% of NW 1, .1 30 | 3NR2E 100 | 87-93
SE Y ofSE % of NE % oo 31 10 { 95-98
W i of NE 3 of NW % 31 20 | 95-98
S15a.0f NE ¥ of SW 4 and N 10 a.

Of SE % 0f SW % coeeeeevemennee 33 25 | 89-98
EW et e e ren e s 35 160 | 91.02
W 3% of S8E 3% 0f NE % wooeeeeceeeeeeennns 86 20 | 9i-02
NE % of 8W 3 36 40 | B7-08
All 8§ of Ariz. Canal in SW 3% except

Wiba. of S % of 8W 3 of SW % .......] 30 | BNR3E 50 | 92.94
B 3 eeeeeeeeteetecctnee e nmse e eeeeme s sse e 12 | INR1W] 820 | 90-93
S % of NE ¥ 24 80

Total 6735

Year 1909—

E 3% wramececeeemnrvrnsrrreearresnena] 5| 1NR1E 160 | B5.89
N50a.ofSE % e, 8 50 | 86-87
N25a.0of NW % of NE % _..iiiiiiiirienees 17 25 | 84-87
8E ¥ v 8| INRZ2E 180 § 78-99
N6oa.of Wit of NE Y 13 60 | 76-89
SE % of SW % ... 19 40
NE % of SW % (o, 15| INRSE 406 | 95-00
SE % 0f NE Y e cesseevenann | 21 2NR1E 40 | 92-95
S 3% of NW U of NW % oooeeeeeeeeeeeee e 3 20 | 93.54
N ofSE % ooovroerceeenns 4 80 | 96-02
NW Y of NW Y of NW Y% o, 4 10 | 99-00
NE % of NE % of NE % . B 10 | 90-83
E % of NW M oierveeeeccorereseessvvnesesssesennd 12 80 | 92.00
S22 0f SW K oereeeeecrerer i eeeecrrrerreaeaed 12 80 | 92-02
SE % of NE % and W 1% of NE % ............] 14 129 | 82-02
70 a. N of Grand Canal in SE 34 14 70 1 82-02
60 &, N of Grand Canal in NW %4 14 60 | 82.02
NE % of SW 3% and NE % of SE

% of SW Y4 18 50
45 g, strip Nand S thru W 3 of NE 1 ... 19 45 | 86-90
20 a. on W side of SE 34 19 20
E%ofEWof SW X% (e 19 40
ERofNEY rrereens . 31 890
N et cee s e e e s te e s enee s e 1/ 2NR2E 820 | 92-94, 00-01
EoINE Y i 2 | 80 | 89-99




TABLE No. 2-(Continued)

DESCRIPTION Sec.| Township | Acres Remarks

Year $909—(Continued )~
NE % of SE % ... .t 2| 2NRZE 40 | 89-99
E60aof N% of SE 4, E15a.0f SE 4

of SE % and E10a. of SW ¥ of SE % | 4 85 | 88.02
20a Sof Grand Ave. in NW % of NW % .| 6 20 | 92.01
SW % of y 6 40 | 92-01
S 1% of SE % 10 80 | 89-50, 00-0}
E % of Y 11 80 | B9-98
SW i, of NE % 11 40 | 88-01
SEMofSE % and W % of SE % e 11 120 | 88-91
N Y% of SW Y 11 80 | 88-97
E of SW YW 12 80 | 88-90
N of N%of NEXN of NE X e 15 10 ¢ 92-96
W 1 of SE % except 40 a. in centyal part .| 15 46 | 93-96
SE X% of SW % and W 3% of SW % e 18 120 | 82-01
N 1% of SE ] 20 80 | 89-02
20 a. in SW cor. of NE % 22 20 | B9-95
80 =. N of Grand Ave. in SE 3% .vevrivererenneend 22 80 | B9-95
65a Nof Grand Ave. in NW 4 s 22 65 | 89-95
40 a, S of Grand Ave, In NW 34 L 22 40 | 89-85
N % of SW Y of SW Y4 22 20 | 89-95
NE 3 crinemeerreamesevonsmmrsmrnsnmrecssssssmrinbinsmmtebmresn: 23 160 | 87-92
SE 3% coereaeeecemticnsssssnirerannrnsr s 23 160 | 8795
SE 1 of NE ¥ of NW 4 and W 1% of

NE 3% of NW % 26 30 | 88-92
Wi of SEX of SEY and W % of SE %.f 6 ] 2NRSE 160 | 92-93
N3aof Wit of E3 of SW Y .ot 8 30
SW % of SW U of NW Y oreerneee 17 10
NW % of SW 2% s s 17 40
E 3% of NE 4 19 80 | 95-99
SE % of SE 3% 0f NW Y corrcerrveeaececreremreena 21 10 | 91.93
SE %L of SW % ... 24 40 { 00-01
NW % of NW % of NE % e, 26 10 5 86-87
SE % of NE 3 6f NW 24 coeeerrrrecammecccees 27 10
SW N of BW I oiircmenerecircasvsvnvasrecnsrernerd 32 40 | 72-95
560a of E% of SE % and 8 % of

SW YK of SE % 24 | 2NR4E 80 | 92-93
SW 3% of BW 3 of NE % 3NR1E 14
SE Y of SW % 40 | 91-97
S 1% of SW % of SW % 135 20
10 8. S of Grand Ave. in NW cor. 0of SE 1 _| 36 10 | 90-91
10 a. N of Grand Ave. in SE cor. of NW 3| 36 10
All 8§ of Arizona Canal in 27 13NR2ZE 320 | 87-88
SE 1Y of SW % and W 3% of SW 3% ... 28 120 | 89-90
N2ba.of NE ¥ of SW Y% e 33 25 | 89-98
Né6Ga . of W % of SW ¢ 33 60 | B89-98
S%ofNY%ofSE ¥ of SW % Lo 33 10 | 89-98

Total .ovcrieee it r e er v 4305

Total acreage of Northside Class A land.. 91,813




TABLE No. 3.

A descriptive list of Class A land on south side of Salt River.
BROADWAY CANAL.

DESCRIPTION,

Sec.] Township. JAcres, Remarks.
Year 1870

8 % of NE % B|(|INRZE 80

N 140 a. of NBE % 30|INRIE/| 140

NW 3 except 15 a. In NW cornicen 30 145
Total 365

Year 1883—

B83% of N % of NE Y 2BIINR2ZE 40

Total 40
Year 1896-—

N % of N % of NE .. 28{INRZE 40

Total 40
Year 1905—

5 20 a. of NE 3 30i{1NRSE 20
Total 20
Total acreage under Broadway Canal..... 465

SAN FRANCISCO CANAL.
DESCRIPTION, See.| Township. iAcres. Remarks.
Year 1873=—

70 a. S of river in SE %..... R vl 1911 NRIE 70

20 4. 8 of river In NE Yuwvcrreressvaunrmeeend 20 20

SE 34 20 160

130 2. 5 of river in 8W ¥ OB B | 130

BE 34 21 160

10 a. S of river in NW %4 21 1¢

sW Y 21 160

£ 90 a. of the SE 34 22 90

8§ 110 a. of the SW H.rcvvviecnererarnnnnan ORI 28 110

76 8 8 of Yiver I BW rvreerrrnemsnnsmnens 23 75

N % of . 27 320

N 1% of 28 320
Total 1685

Year 1876w

N % of 2MIINRSESE| 320

Total 320
Year 1878~

SE % 24[1INR3IE| 160

8150 a, of SW ¥, 24 150

N 145 . of SE 3 29 145
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TABLE No. 3—(Continued)

DESCRIPTION. Sec.| Township, |Acres. Remarks.
Year 1878—(Continued)—
N 150 a. of the SW 4 711 NR3E 1590
SE 14 28 160
Total 765
Year 1879
70 8. S of river In NE ¥, 241 NRZE 70
25 a. 8 of river in NW Y 24 25
TOLREY e e 85
Year 1880w
W 3% of NW % IB/INR4E]| 80
Total 80
Year 1883-—
NW 34 except 5 a. rough land INRIE]| 155
0 a. N of Canzl In 8W ... 0
S 1% of NW Y% of NE ¥4 and S 14 106
N 185 a. of the 5E 3 26 125
8 150 4, of the NW 14 26 150
N 140 a. of the SW 1 | 26 140
TOLAL oo cetvretece e eeeraeme e e saesan e rreesarassas e nans 740
Year 1887
96 a. W of Canal in NE¥ ..., 211 NRIE 95
Total 95
Year 1903~
SE 1 . 2911 NRZIE 160
40 a. In northern part of NE Y e rverveenns 32 40
Total overermrereien rerretre e re v rynerent 260
Year 1904w
N 2 O B H et eae st smraressasenenen 231 NR3E 80
E 30 a. of SWl i ssssescssessnnd 29 30
Total ...... ‘ 110
Total acrenyge under San Francisco Canal 4030
TEMPE CANAL.,
DESCRIPTION. Sec Township. |Acres. Remarks,
Year 1871—
110 8. S of river in SE % SIINREE! 110
§0 a. S of river in SW 14 : 8 60
60 2. 8 of Wallace ditch in 8W ... eersemranes 9 60
80 &, N and W of Tempe Capal in NE ...} 17 80
NW Y = 17 160
60 2. N and W of Tempe Canal in 8W 3.1 17 €0
110 a. S of river In NE % .vccrcrsemscssmesmainensl 18 110
20 &. S of river in NW 14 18 20
SW 14 18 160
Tatal 820
U,y J—



TABLE No, 3u{Continuedom

DESCRIPTION, Sec.| Township. jAcres. Remarks.

Year 1872w
140 a. 8 of river in SE 4% 13|1NR4E i40
%0 a. S of river In 8W ... 13 70
145 2. B of river in BE 14 14 145
110 g. 8 of river ip EW 1 14 110
25 4. N of Hayden ditch in S8E %..ccmreevecnensend| 15 25
SW i of SE Y, 15 £0
20 a. B of river in NW 3 15 20
50 & 10 NW Dart of BW Ywmrcrmmsesmammenn | 15 650
8 % of BW 1 15 80
SE %% 17 160
125 8. 8 of river in BW 3} 7 125
N % of NE % 20 80
N 3% of NW 3 20 80
NE %, 21 160
NE % 22 160
SE 3 except 15 a. in SE €Ot 82 145
NwW 3% 22 160
8SW 3% except 15 4. In SE €O ncrnsne] 22 145
W 3% of 23 320
NE % 24 160
N % of SE i 24 80
S 3% of 26 320
W ¥ of 21 820
8E % 28 160
W % of 28 320
SE % 29 160
NE Y% 33 160
N % of 34 320
N 1% of 35 320
50 a. In NW cor. of NE Yrvriiicicnncensneenens | 19 1 N R B E 50
NWwW 3 18 160
85 a, W of Tempe Canal in 8W Y.viccsnsereen| 18 85
Total 1 4830

Year 1873—
8SW % 2411 NR4E] 160
SE 1 except 10 a. in SE COT..ncvineicrican IB|INRSE]| 150
Total 310

‘ Year 1875
20 8. 8 of river in NE %.. IBI1NRYE 20
SE % 16 5. 160
SW 4% 25 160
SE 1 34 160
Total Bog

Year 1876—
8W 4 ICIITNR4L4E] 1680
S8 34 20 160
NE Y 23 160
8 3% of 8E 3 24 80
S 3% of NW 1 24 80
NE 1 27 1 160
SW 1 35 169
Total 860
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‘TABLE No, 3—(Continued)

DESCRIPTION, Sec.! Township. jAcres. Remarks.
Year 1877w
10 a E of San Franclisco Canal fn NE cor of
NE IS[/1INR4E 10
SE i 23 160
E 1% of 25 320
NW 1 25 160
N % 26 820
S8 1 27 160
S !;5 ot NE 3% 28 80
11} 1SR4 E]| 640
Total 1850
Year 1878
Yo 201 NR4£E] 180
E%ofSE%ofSW A 21 20
NE % except 40 a. in NW €Ot 28 120
NW 24 except 10 a. in 8W OT.ieeiveeeeeenn 83 150
W 3% 34 160
8E Y 36 160
N 3% of NW % of NE ¥ 36 20
NwW 34 .| 88 160
W 3% of SW % 36 80
Total 1630
Year 187%—
15 8. S of river in NW */4 I6]1INR4E 15
N 1% of 2118R4E] 320
NE 1} coeereveeneemsesseesesseesesscsssssossssssmses somsesesmsesssssesons 14 160
W % of 14 320
Total 815
Year 1880w
NE Y of NE ¥ except 10 a. in NE cor......... I8 [INR4E 30
NW 3} of NE 1 except 10 a. in NW cor........ 19 30
Total - cerereseatssrarrmeseatenes 60
Year 1881—
N 15 of NW 4. 2411 NR4E 80
70 a. in ‘W part of NW 14 29 10
SW Y 29 160
100 a. N of Tempe Canal in SE .................... 33 100
W % of NW 1 1{1 ER4E]|: 80
NE 1% 3 160
80 a. E of Tempe Canal iIn NW % ...vcevveceeennd 8 80
40 a. In NE cor. of SW 3 3 40
E % 15 320
Total 1050
Year 1883w ‘
N1 of NE 3 and SW 1, of NE Yveoorerenenn f 30 I N R A B ] 120
NwW 3% .. 30 160
NE % 22{18R4E! 160
Tota) 440
Year 1884—
SW Y " 131 NR4E| 180
N i of SE 4 21 80
B
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TABLE Mo, 3—(Continued)

DESCRIPTION. Sec.]| Township. JAcres, Remsarks.
Year 1884—(Continued)— ‘
N 35 of BW Y 21 NR4E 80
20 8. In SW cor. of SE % 30 NEGE 20
100 a. W of Tempe Canal in NW % iree] 30 100
SW % except b 4. In NE €0Tucsenecrreresanenns] 30 156
8 2| 18R4E]| 8§20
120 a. E of Kyrene ditch in NW 3 22 120
Total 1035
Year 1885
NW % 311 NRBE] 160
All of 28| 18 R4 E]| 640
Total 800
Year 1886
45 a. N of Tempe Canal in SW ¥..eccveivenee| SL [I N R E E 45
E 3% of 1{18B8R4E]| 220
E 1% of NW 1 1 80
SW 4% b 160
SE 1 except §a in BW corcirircisscnenan - & 155
Total 760
Year 1887—
66 2. Eof 8. F. Canal in NE Y%..eeerrrceren 25{1NR2E €5
SE 14 25 160
890 a. S of 8. F. Canat in 8SW % .......................... 25 90
15 &a. in BE cor. of SE 1} 2211 NR4E 15
15 a. in 8E cor. of 8W 34 22 15
120 a. N of Tempe Canal in NE ¥l 32 120
120 a. N of Tempe Canal in NW *A ............. .| 82 120
8E Y% 160
1% of SW Ycrinssicinn £0
20 a. in SW cor of 8W ¥ 20
B ¥ ofNE ¥ . 80
E % of SE 4. 80
All of 640
All of 640
b4+ 2 S 2285
Year 1888
SE Y 0f NE Yo s WILINR4LE 40
8 % 80 320
N 1, of NE % 31 80
N 1% of NW 31 80
10 a. in NE cor, of 8W 3% 10
NE 34 except N 3% of NW i 36 140
Al of . I3118R4E | 640
SE % 22 160
NW 3% 25 160
SW 4 except 19 a. 1o SE ol ..t 25 150
Y% 27 160
Total 1940
Year 1889—
B 3 OF croomrocesorersesesessesrererse e ssssareseereesserssssssmsssasenseses $5{1INRSE]| 320
NE U covrereeeersosnsiesesrssssrmsemeseeroarmessessecrarssssrssserses 34| 1SR4 E} 160
Total 480
. 7.
U —
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TABLE No, 3—(Continued)

DESCRIPTION. Sec,] Township. lAcres. Remarks.
Year 1907—(Continued)~
SB Y, ; 32| 18SR4E ]| 160
NW 1 a3 1690
Total ' 640
Total acreage under Tempe Canal....oinm- 24,380

UTAH CANAL.

DESCRIPTION. Sec Township. lAcres. Remarks.
Year 1871w
50 a. N of Wallace ditch In BW YHevrres wd SINRBRSE 50
Total 50
Year 1877w
NE %4 2|INRGE| 160
SE 3 except 40 a. in SE COLuvromeseensrecrnen] 8 120
W i 2 3206
100 a. 8 of river in NE 14 3 100
SE 3 3 160
110 a. & of river in 8W 4 3 110
NE % 19 160
40 a. N of Utah Canal in 8B % vniinerinneon]| 10 44
NW 34 10 160
70 a. N of Utah Cana: in BW 3 cinimnomrens 10 70
NW 1 except 40 a. In SE Q0r . ecrremeremeenrf 11 3290
20 a. in NW cor, of NE %, 11 20
Total ... 1540
Year 1878—
35 a. In NW ¢or. of NE Yicrerccrceemiceiecciiianses I{1NREE 35
N % of NW i 1 80
S 1 of N'W 3 except 20 a. in SE cor......n. 1 66
20 a. in NW cor. of SW %} d o1 20
35 &
Indian Reservation south of river in.......... {2 NREE]ILS
Total : 1310
Year 1879
W 55 a. of BW 14. 3B|1INRLE 55
Total 65
Year 1880— .
40 2. B of Tempe Canal in NEpartof NE%! $|iNRGE 40
Total 40
Year 1882w
SW % 20 [INREE]| 160
NW i 29 160
Total 320
e b




TABLE No. 3 (Continued)

DESCRIPTION. Sec.! Township. jAcres. Remarks,
Year 188d-—
3{INRSE| 320
Tatal 320
Year 1885—
40 &. in SE cor. of SE Y% 4{/INREE 40
80 a. W of Tempe Canal in NE %] 8 90
100 2. S of river in NW 3 8 100
SE ¥, 18 160
NW 3 20 160
NE 3, 31 160
SW 1L of SE Y, a1 40
Total 760
Year 1886w
NE % . 30[{INRGBE|] 160
SE ¥ except 20 a. in SW cor 140
60 2. E of Tempe Canal in NW ;... €0
5 a. in NE cor. of SW 4 3
Total ... 366
Year 1887w
NE 3, except 50 a. in NW €orrvreesnsvraenas PBjiI1NREE| 110
75 8. E of Tempe Canal in 8W % .ovvevvisvreacn| 19 (i)
SE ¥ of SE % a1 40
95 8. E of Tempe Canal fn 8W ¥%vcerecrvrsenn| 81 85
N 35 of §J]1SR5E] 32
Total 640
Year 1888
W of NW ¥ 2{i185RS5E 80
W 14 4 320
8 % .. 5 320
N 1% .. 6 320
All of . 7 640
All of 8 640
NE % . 17 160
SE 3 except 15 a. In SE COvvrcceecienieea - 17 146
W% i} 320
NE ¥ 1B 169
SE 3 except 20 4. in SE €0F.ooovvteceeeeeneene 18 140
W 3% 18 320
Total 3565
Year 1889
8 % of 6] ISREE] 320
Total 320
Year 1880w
15 a. In SE cor. of NE 1 EIINREE 16
N % of SE % ....... 31 80
8B 3% 41{18RHRbBE] 160
Total ... 255
—d T
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TARBLE No. 3w {Continued)

tM:rms.

Remarks,

DESCRIPTION. Sec.| Township.
Year 1892—
NE % 4118 R5E|] 160
NE ¥ except 50 a. in eastern part ..o 16 110
NW Y4 16 160
Total 430
Year 1883-—
W 1 of SW 1 3{1SREE 80
NE 1, 9 160
SE Y% except 35 a. in SE 0T mmmmrcecnssennen | 8 126
W% 9 320
Total 6856
Year 1894—
20 a in NW cor. 0f SE Y ecimremseecesenneone 16 | 1 S R 5 B 20
N 100 a. of SW ¥ 16 100
Total 120
Year 1898
95 a. in SE part of NE ¥ g1INRSE 25
10 a. in SE cor. of 5E %.. I2NRHE 10
Total 36
Year 1900—
65 2. E of Tempe Canal in N 34 of BE ... S[INRER 66
Total 65
Year 1805~
NE Y except 50 &. in eastern part....e 1Wwl18REE]| 110
NW % 19 160
Total 270
Year 1900~
80 5. S of river in 8W Hmmnnncirrnne renpisoeas WI2NREE 30
Total 30
Total acreage under Utah Canal......wen 11,165
MESA CANAL.
DESCRIPTION. Sec.! 'Township. |Acres. Remarks.
Year 1878—
SW 34 4[1INRSE]| 160
120 a. S of Mesa Canal ir SE % vererren 15 120
8 1% .. 21 320
AN ot 22 640
IR T T ———— 27 320
SW % 27 160
NE % 28 160

R, §
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TABLE No, 3—(Continued)

DESCRIPTION. Sce.| Township, {Acres. Remarks.
Year 1878—({Continued)— ]
NE % except 20 8. In 8E cor i 31 |(2NRG6E 140
NW 3 except 10 a. in NW cor... .3t 160
SW 34 except § a. in SE cor........ rmerenseseesrassanan k31 155
Total 2325
Year 1870—
80 a. E of Mesa Canal in NW Yewrevcnneer| 14 | I N R B E 80
NE 21 160
W i 23 320
NW 1 25 160
E i 33 320
105 a. of SW 3 33 105
Al of 34 640
Total 1785
Year 1880
S 60 a. of NE % I4{1NMNRSE 60
SE Y4 14 160
20 a. In SE cor. of SW Y i5 20
E 1% 20 320
NW % 21 160
NW 1 of SE Y and 8 3% of SE % .| 24 120
S 1% of NW 3 of NW % 24 20
B of SW ¥y ; 24 80
E 3 26 320
SW' 1, 26 160
SE Y, 27 160
SE 4 28 160
W 12 28 320
NW % 33 160
Total 2220
Year 1881—
S 1% of 8W 3, execept 20 a. In SE ¢olvennenr I5{1INRSE 60
SW % 25 160
NwW 1 26 160
N 3 of NE ¥ 29 80
S8 % 29 160
Total 620
Year 1882
15 a. in SW cor, of 8W Y eeenrrerremnrerirans I3|]1INRSE 15
8SW 1, 16 160
SE 14 17 160
NW 34 of NHE 14 25 40
NwW 1 35 160
Total 535
Year 1883—
SE % . {1 NRSE} 160
8 1% of NE 14 29 80
N 1% 32 320
NE Y% 36 169
Total 720
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TABLE No, $—(Continued)

DESCRIPTION, Sec.| Township. jAcres.| . Remarks.
Year 1884
SW 1y, . 20] 1 NRSE| 160
5W % 35 160
Total 320
Year 1885~
NE % 221{INREE]| 160
W 1% of SW ¥4 ... 24 80
NE Y, of NE % 25 40
Total 280
Year 1886—
NE ¥ except 40 a. In NE COTwrrrervarreneraaens 241 NRSE 120
§ 3% of NE ¥ - 25 80
W 15 0f SE e snaseress 25 80
Total 280
Year 1887w
SHSaofNE% .................................................... IIINRSE] 145
NW Y 16 160
SE ¥ ... 22 160
E 1 3]18SRHEE! 320
TTOLAY  coovcrnranemeeracsomemmesescrmer s s nrr s e mnamensaasas e 786
Year 1888
E 14 0f SE Yoiererrrsssciveimissmsamsteraramanas oo vares S5 {INREE 80
NW 1 ... 36 160
E 1% of NW ¥ 3|18SREE 80
Total 320
Year 1889w
S?OaWotcaualmSW% ................................ 11j]1INRSE 70
NE 1} ... 36 160
NW 3 of 8B % 36 49
W 3 of NE Yo 3i1NRSG6E 86
SE Y 30 160
L A A OO 30 160
AN OF e 31 640
NE % ... 1211 8SREE| 160
Total .. 1479
Year 18%0— .
BW 3 cocrrcrrneenen i 3{INRGSE!| 160
8 % ) ervren e nvreansara e are s anedears 6]18SRE6E]| 320
Total . 480
Year 1891w
N 15 of SW % 11511 NRGHE 80
W % of NE Y%... 1]18RSE 80
10 a. in N'W cor. ot SE B veamvrrerunssresnasrernes smr e sun 1 16
W 1% . 1 320
TPOLAT  coeeeeeieeierrrrrranesesmereeennutrs s b rrrss tramr s emaeaeannne bk 490
Year 1882
80 2. W of Mesa Canal in NW Y. e 41 NRFE 80
. {y -
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TABLE No. 3 (Continued)

DESCRIPTION, i Sec.| Township. |Acres. Remarks.
. i
Year 1892« {Continued)— .
SE % B IINREE| 160
SW Y, of SE 4 36 40
20 8. in SW cor. 0f SE Y. cvrrsrresrevesrescssssanns I9]1NREE 20
15 &. In SW cor. of NW 14 18 i5
SW Y except 20 4. in NE COT.vrverercrnssssnnss| 18 140
BW I 30 160
S 1 2{1SREE] 232
E % of §W I 3 80
NE % of SE Y% 10 40
N ¥ 11 320
NW 1% 12 160
NE 3 of NE 4 6|]1SREE 40
N % of SW 3 7 80
Total 1665
Year 1853—
S 60 a. of the SE 3% W{INRSE 60
Cemetery in SE ¥ of SW %...... .| 10 20
40 a, N of Mesa Canal in SE Y.oceceevervnrsner| 16 40
E 3% of NW 1 24 80
N 3% of NW 34 of NW Y 24 20
SW i of NW 1 24 40
Total ' 260
Year 1894—
15 & in NE ¢or. of NE Ycveecrscvnscssvmreenees] 11N R BB 15
Total 16
Year 1896—
W 1% of NW 2{18RbBE 80
Total 80
Year 1897w
S 1% of SW 14 except 15 2. in 8W cor..........| 13 | I N R b B 656
NE 1 of 8E ¥ 24 ‘ 40
Total 106
Year 1898w ]
NE % except 20 &, in NW €OTcaveeeeccvnercomeee 1B ] I N R 6 E 140
NW 1, except 10 a. in NE cor. 15 150
40 a. in NW part of NW %.ecvcvcssnrrssrcssverne] 82 | I N R 6 E 40
Total 280
Year 1900~
30 5. in 8W cor. of SW Y ccsees 29IINRGE 30
8 3% of NE ¥% IC{1SRS5E 80
NW 3% 10 160
Total 270
Year 1805+
NE 34 218 REE] 160
W% of 5B 1 10 80
8 11 320




TABLE No. 3—{Continued)

PESCRIPTION, See.| Township. |Acres, Remarks.
Year 1905-{Continved-—)
NW 3 of NE 4 vl TITTISREGE 46
NW % ooremoesesisansseonrmmmsensmsrenessrestisssroesnss sissecsesssasins 7 160
Total 780
Year 1906
N % of NE 1 of SE ¥ 1I2(|1SASE 20
Total 20
Year 1907—
B 1% of SE i of SW % IMT{iINRSE 20
N i of 8W % and SBE % of 8W Yeeiies 10]1SRER]| 120 | 9700
SW Y of 8W 10 40
‘Total 180
Year 1908
50 a8 of eanal in N 15 of NE Yimerrreecmsins 4M[INRGBE 50
W%ofSE%ofSW%&ndE%ofSW%
of SW 3 17 40
N 1% of NE % W|1SRHE 80 | 92-84
Total 170
Total acreage under Mesa Canal......n.. 16,475
CONSOLDATED CANAL.
DESCRIPTION. Sec.l Township. \Acres. Remarks.
Year 1892w
All of ... 21{ 1S R5E]| 640
SW % .. 27 1u
Bl ... e} 28 320
TOLAT oot vcteeeaeeseone + vier cmveememneserarassnrmmin 1280
Year 1893 .
W Bh OF oreemeees e e b s | 28SREE| 320
L3 2:3 SO PO ST G40
Year 1897
NE 14 3B11SRsE| 160
%oiNW%an&S%otNW% 129
Total ... 280
Year 1907—
N 350 a. of SW % et ivaarsrae e senenerit 51SR5E 20
10 a. in 8W cor of 8W % 10
10 a. in NW cor. of NW % 16
Total 110

32



TABLE No. 3—(Continued)w-

DESCRIPTION, Sec.] Township. jAcres. Remarks.
I
Year 1808— .
20 2. W of canal in NE 34 : 271 28REBE 29
Total . 20
Total acreage under Consolidated Canal.... 2330
HIGHLAND CANAL.
DESCRIPTION. Secl Township., {Acres. Remarks,
Year 1892w
SE 34 I2{1INRSEERE ]| 160
B 1 of SW 4. 12 80
Total ... 240
Year 1901
NE Y I2{1INRBEEL 160
Total i 160
Year 1905w
25 2. in SW 1, of NW 7Ti1NRGE 25
Total . 25
Total zcreage under Highland Canal........... 425

PRSI

s

v TV

Summary of Class A land on the Southside under the fol-

lowing named canals:

Broadway Canal 465 acres
San Francisco Canal 4,030
Tempe Canal 24,380
Utah Canal 11,165
Mesa Canal . 1647 ¢
Consolidated Canal ... 2,330
Highland Canal o 42 "

69,270 acres
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TABLE No. 4.

A descriptive iist of Class B tand on North Side of Salt River.

DESCRIPTION. SBec.| Township. jAcres.|Years cultivated.

NE ¥, and W % 4|1 NRIE 480 § 83-89
$§30a. 0l N of SE ¥ 8 30 | 86-87
NW 1 9 160 | 83-35
8W 1 9 360 | 84-85%
8W % of 8W % 10 40 § 89-02
NE Y of SW 1, of NW 14 and 8 1% of BW %

of NW 1, 13 30 { 92-00
SGOa.o!E%ofNE% andSﬁSa.o!W%

of NE 3 17 115  84-87
E 3% of NW 1 17 80 | 84-87
SE%o:NE%o!SE% WI|1INR2E 10 | 8899
NW 19 160 | 9091
NE IA of 8W 3% 19 40 | 88-92
SW 1 20 160 | 80-85
126 a. N of river In NW 4 39 125 | 72-99
S 3% of EW I of BW X 3{]INRZE 20 | 7685
85 2. 8 of Grand Ave. In W % of NW 4.} 6 55 | 71-88
SW 14 except 20 a. in E part of NE ¥, and

10 a. in SE cor 6 130 1 71-88
N 40 2, of 8W 34 9 40 | G9-89
S35 of NW 3 except 5 a. in SE cor..venen 10 75 | (9-94
NE 3 of NW 3 13 40 | 8791
8 3% of SE ¥ i3 80 | 70-98
SW 14 of NW 1 i8 40 | 70-98
E % of SE ¥% 2|1INR4E 80 { 9095
Indian Reservation—

200 a. unlocated in 12 200

200 a. unlocated in 4TI NRSE| 200

400 a. unlocated in & 400

200 a. unlocated in 6 200

200 g. unlocated in 7 200
SE % of NE 4 1j2NR1 K 40 | 8997
NW 4 1 160 | 89-99
SW 1, except 10 a. In NW cor. and 10 a.

in SW cor. 1 140 | 92-99
SW 3, of NE 14 2 46 | ¢0-01
8 40 a. of SBE Y 3 40 | 95-9¢ CR
SW Y of SW 1 3 40 | 93-04 CR
60 2, In E 15 of NW Y 4 60 1 9399 CR
50 a. in W part of NW 4 50 | 89-00CR
75 2. In k part of SW 3 4 75 | 99-00 CR

E % of E 1 of NE % 8 40 | 9698 CR

Wi of E 3% of NE ¥ 8 45 | 98-99CR
NW 1 of BE i K] 40 | 86-87
NE iy 10 160 | 9293 CR
NW 14 of SE 4 11 40 | 9202
130 a. In SW 1 11 126 | 9293 CR
S 1 of SW 3 of NW Y 12 20 | 92-00
NW 34 of SW 4 12 40 | 92-02
SE ¥ of NE % 13 40 | 8998
NW 1 of NE 3 12 40 | 85-98
SE 3 13 160 | 8296
NE 1, of NW ¥ apd W 35 of NW %...........] 13 120 | 96.99
NE ¥ of 8W 3; and 8 24 of SW ..o 120 1 92-96
10 a. in 8W cor. of NE 3 of SE .eeeene 4 10 | 98-99
NE % of NW 14 40 i 91-92CR
8 20 a, of the NW 14 20 | 82-84
E 15 of NW 80 { 84.93
NW iy, 160 | 86-91
W 3% of NW Y of SE ¥ 4]12NR2E 20 | 88-02
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TABLE No. 4-(Continued)

DESCRIPTION. E;Sec. Township. jAcres.|Years cnltivated.

N 3% of NW % of SW 3%, 8E % of NW %g

of SW 3, and SW I of 8W Y. v T{2ZNRZ2E 70 | 8997
E 1, of NE ¥ i 8 80 | 9101
W 3% ef NE ¥ 8 80 § 89-99
N 35 of NE % of 8B % 8 20 | 8599
60 2. N of Grand Ave. in E 3% of NW ... 8 60 | 89-89
N B0 a. S of Grand Ave. in S8 3% of NW 3| 8 50 | 89-99
8 15 of SW 3 of NE % 10 20 | 8882
E 15 of NE 3 i3 $0 | 8801
NE i, of SE % 11 40 | 8891
S 1 of 8W 4% 11 80 | 88-97
W it of NE % 13 80 | 89-80
SE 4 13 160 | 89-90
B % of NW A 13 80 | 9093
SW 1 13 160 | 89-80¢
S 3% of N1 of NE % of NE % oeoecinincana 15 10 | 9296
8 % of NE % i5 80 | 9702 CR
W 3% of NW 14, of NW 3., SO B 1§ 20 | 87-97
E % of NW 14 and NW 34 of NW !/., ........... 18 120 | 9201
S % of Sk % 1 20 86 | 89-02
g % of NE 3/,, except 20 a. in SW col..... i 28 60 i 89-95
80 a. S of Grand Ave. In 8E 4. ... -} 22 80 | 8095
16 a. N of Grand Ave. in NW % of NW j/4| 22 15 | 8998
W 40 & 8 of Grand Ave. in W 3% of NW 34| 22 46 § 89-98
E i of SW 3 and S 3% of SW 14 of 8W 34 22 100 | 89-95
NE % of NE % of NW 1 and § % of NE

1 of NW 23 30 | 889
S Y% of SW ¥4 23 £0 | 8791
NE 1 of NE 4 26 40 | 89-93
25 a. N of Grand Canal in SE 3, of NW 4| 26 26 | 8993
20 a. N of Grand Ave. in NW ¥, of NW | 26 20 | 89-95
20 a. N of Appropriators Canal in NE 4.5 27 20 | 89-95
AN N of Grand Canal in NW 14 except 40

a, 8 of Appropriators Canal in B %....1 27 85 | 89-99
NE % 28 160 | 90-00
150 #. N of Grand Canal in NE Y.vovnsrecnns 29 150 | 92-02
NE 3 of NW %, 29 40 | 9202
NE 14 6| 2NR3E] 160 ; 8892
NE ¥ of SE Y% 6 40 | 88.92
NW 13, of NE ¥ 7 40 | 96-97
SE 1% 7 i60 | 89-92
E 46a. of N 60 a, of NE Yerronnsrrimmanioseces 8 45 | 92-93
B 120 a. of SBE Y% 8 320 | 92.93-99
S 60 a of W 3 of NW Y ovivimnmnrrinanraeennss 8 60 | 92.93
W 1 of SW 3, 8 80 | 92-98
NW 3 of NW 34 of NW Yevrrnrerenn S 9 © 10 1 8293
81 of SE 1, of 8SW 1, 13 20 | 9902
W 3% of NE 34 19 80 | 95-99
20 a. 8 of Grand Canal in 8W cor. of NE 34} 20 20 | 86-90
NE % 21 160 | 91-92
25 a. N of Grand Canal in E part of NW

of 8B 1 21 25 § 9193
E 60 8 of N 35 0f NW Y rmmeccsinennssersenas] 2t 60 | 91-93
SE 3% of NW 34 except 10 a. in SE cor...... 23 80 ) 9193
SW 1 of NW 1, except b a. in SW cor....... 21 35 | 9193
B 1% of NW 1 and 8W 1 of NW %......... 22 120 | 90-62
SW Y 22 160 { 90-02
20 a. in E part of NW 1} of NE Yol 23 20 | 98-02
E 14 of NE %4 except 10 a. in the NE cor...] 25 70 § 00-02
SW Y, of NE Y. .| 25 40 | 00-02
N 1% of NW %4 of SW L v rererme e b rsas b 25 20 | 9596
NE % of NE % of NE ¥rerereiirnerrnmrenenns} 86 10 | 86-87
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TABLE No. 4—(Continued)—

DESCRIPTION. Sec.| Township. JAcres.|Years cultivated.
% of NE % WIZNRIE 80 | 8687
SE A 26 160 | 86-88
E Y of NW 1, except 5 a. In SW ¢0rnnnnn. 26 75 ¢ 86-87
15 of SW 3 except b &, in NW cor.cnrs 26 75 | 86-87
860z of W 1 of BW % 26 60 | 8687
NE % of NE ¥ 27 40 { 88-95
N 1% of NW 3 of NE Y 27 20 { 83-95
W éba of 81 of NE 3% 27 60 | 88-95
NW 1 of 8E 1 27 40 | 8385
W%ofNE%ofND%andE%otE% ]
of NW Y% of NE % 35 30 | 99-00
S 1 of SE ¥ of NE Y 36 20 | 81-92
W 30 a. oiNW%,ofNE%andSWlAaf
NE 34 36 70 | 97-98
W 30 a. of SE Y of SE ¥ and W I of
SE 14 I22NR4E} 110 | 91-95
SE 1Y of BW 1. . 12 40 | 91.95
15 2. in SE % Of NW Yroorereecereccsreremsecees 19 15 | 98-99
BW 1z of BW 34 0f SW Yveemrrrmrenmmcarusnens i9 10 | 9596 CR
NE Y% of NW 14 of NE % 23 10 | 95-96 CR
SW 1, of NW 3 24 40 | 9798 CR
W 1 of SW % 24 80 | 96-97CR
E % of 8W i of NE 4% 26 20 { 96-98
B i of NW 3 of 8E ¥ 26 20 | 9697
30 a. in NW 34 of NW 14 26 30 § 94-95CR
E % of NW 14 of SW % ................................. 26 20 9697
N 15 of NE ¥ . 87 80 i 91-92CR
8W 1, of 8E %, except § a. in NE cor..........} 27 35 ] 96-98
N 15 of NW 1, of SW 14 27 20 | 92-94
N I of SW 3 29 80 | 98-99
N 3% of 30 320 | 94.97
NW 14 of NW 1 0f BW e csiercnians) 32 10 { 9697 CR
SW 14 of NW 2 0f 8W Yverecrromrurercnvannensene] 88 10 | 9296 CR
NE 3y 34 160 | 93-94 CR
W 1% of SE Y% 24 80 | 93-94 CR
E%eﬁNW%nﬁNE%andSW%ot
NE %4 36 €0 | 93-99
8 % of ; 2812 NREE| 320
W E72 0of 8% of NE 3 29 67 lld'
8 1% of SE 1 29 80 puian
120 a. In W 15 of 29 120 | { Reservation.
B 1 of 32 320
70 a. 8 of Arizona Capal in SW IA.. i{3NR1ERE 70 | 92-99
i a. in SE cor. of NE %4... SUVRIUIUUURIOI (- 10 ] 9395 CR
N 3% of 8B 14 2 80 | 9098 CR
NW Y% of NW ¥4 2 40 | 9495 CR
10 a, in SE cor. of SW Y.vrmvvnnsiniann] 2 18 | 9091 CR
20 a. in 8E 14 of 8B Y 16 20 | 94-97 CR
20 a. N of Grand Ave. In NW 1 of 88 4.} 22 20 | 8996
NW Y% 24 160 § 9497 CR
30 a. in SE cor. of NW 25 30 | 9596 CR
AW 1% of SW Y, 0f 8W Ymenvcrncssnnsanss| 25 10 | 9698 CR
E 1% of NE % except b a. in 8B cor..... 26 75§ 9497 CR
SE ¥ 26 160 | 9697 CR
NW 1, of NW 14 excepl b a. for trees......I 26 35 | 89-80
NE ¥, of NE 34 except 5 a. for trees.......| 27 '35 | 8990
S%ole,{zofSW%ofNE%andN%
of 8§ 26 of SW 1 of NE %ot 27 20 | 82-00
N 10 a. of NE 1} of SE Y..ownwn . 27 10 | 9900
NW 3% of NW 24 of NW Yeees v 10 | 98-98 CR.
NE 3 of NW %4 34 40 § 9895 CR
NE 3 of NW 34 of NW Yreeemeermsrervrneeeet 34 10 { 80-383 CR

e benl -t A i | T e bk AU A s T A
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TABLE No. 4—(Continued)—

DESCRIPTION, I[Sec. Township. iAcres.[Years cultivated.

§16 & of 88 1 of NE % S6]ANRIE 15 | 92-00 CR
8 70 a. W of ralflroad in SE Y.ermrccens 36 70 | 9081
NE % of NW % Y 36 40 | 90-91
B 1% 20{3ANRZE 320 | 90-82
50 a. 8 of Arizona Canal in W 3% of 8B %/ 25 50 | 9092
45 n. 8 of Arizona Canal In SW Y%.eeen] 26 45 | 90-92
All of . 25 640 | 87-90 8W 14 to 98
N3 of S35 of SE Y, of NE ¥ and 8 %

of BW 3, of NE ¥ 30 30 | 8793
W 60 5. of N 35 0f BE Yorerrrrrreeeeceecciinnens 30 60 | B7-93
b & In NW cor. of 8W 3 of SE 3} .5 30 5| 8793
NE 3, of NE ¥ of NW Yrvennn 4 30 10 1 98.99
SW 1, of SE Y of NE Yo 31 10 | 9598 CR -
N 1 of NE 1 of SB 3% 31 20 | 9598 CR
SW ¥, of SE % 31 40 | 95-98
E 3% of NE i of NW % 31 26 | 95-98
NW 34 of NW 14 31 40 | 95-98
SE Y of SW Y 31 40 } 9196 CR
SW 1, of SW 1 except 10 a. in N'W cor... 51 30 | 9186
N 1 33" 320 | 8985
NW 1, of SW Y 313 NR3E 40 ; 9093

Total acreage of Class B land on the
North Side 14,792

N. B. —“C. R means canal company’s
specified.

records showing cultivation in the years



TABLE No. 5.

A descriptive list of Class B land on South Side of Sait River.
SAN FRANCISCO CANAL.

DESCRIPTION. ISen. Township. lAcres.|Years cultivated.
130 a. 8 of river in SE % 23 {1 NR3IE| 130 | 73-98
Total 130

Since 1898 this land has been irrigated by water from a subterranean ditch hav
ing its head in SE 3 of Sec. 20, T. 1 N, R. 4 .

TEMPE CANAL.,

DESCRIPTION. See.] Township, jAcres.|Years cultivated.
f0e Sof rlver in S 1% ISi1NR4E 40 | 82-02
N 60 a of B 25 of NW Y einnerrreenns 19 60 | 82-02
N 1% of NE 1% 28 80 | 77-88
10 4. E of Kyrene ditch in the S8E cor. of
NW 4 15{185R4E 10 92-85
10 a. E of Kyrene ditch in the NE cor. of
SW % 15 10 | 82-95
SW " 22 160 | 89-94
15 a. in NW cor. 0f SE 1. ierrrneisnciessans .| 25 15 | 96-98
NW i 27 160 | 89-82
60 a. in eastern part of NE % .......................... 28 BG | 81-93
E % of 8K 14 28 £0 | 91-93
S 1 of NW Yoo 34 80 | 96-97
NE % except 20 a. In BE €Ol vinrrrrn 35 140 § 8900
NW % 35 160 | 89-00
Total 1040
UTAH CANAL.
DESCRIPTION Sec.| Township. |Acres.|Years cultivaied.
G0 @, i NW cor. of NE Yeeeeivncnnnar 201S R K 20 | 8980
20 a. in SE cor. of SE ¥4, 20 20 | 89-80
NE ¥, of NW ¥ 20 40 | 50-92
NW 1 of NW 1 except 16 a, in NW cor...| 20 30 | 89-90
8 15 of NW % except 10 a. in SE cor........ el 20 70 & 8990
20 & 1o NW ¢or. 0f SW Hnecrtorinesesscnnanes 20 20 | 89-90
Total 200
MESA CANAL.
DESCRIPTION Sec.| Township. |Acres.!Years cultivated.
30 &, 0 SW 20l Of NW Yo I3]INRSE 40 | 9700
N 3% of SW 1 13 80 | 97-99
30 &. E of Tempe Canal in N 14 of 8W %] 17 30 | 8791
10 2. in SW cor. Of SW Y reerereeeeesrinens 17 10 { 8751
B % of SE Y 36 80 { 89-02

58—




TABLE No,

B (Continued)

Township. 'Acres.

DESCRIPTION Sec, Years cultivated.
52 In NW cor. of SE Y eeeincinmnneend BIIZNREE 35 | 89-88
40 a. In NW cor. of NW ... .| 32 40 | 8700
SE %, except 10 a. ipn NW cor..... i1 sRSE 150 | 95-98
SE ¥ of NE 4% 6| ISRE6E 40 { $2-96
S 3% of 8W Y ki BO | 92-98
Total 585
CONSOLIDATED CANAL.
DESCRIPTION Sec.| Township, |Acres.Years cultivated.

100 a. unlocated in SW Y .rvrereeerecrs 12 SHRHE 100 | 93 94
NW i34 13 180 | 96-97
E 1% of NW 4 15 80 | 92-06
W 3% of NW ¥ " 15 80 | 92-95
W66 a. 0of B a& Of 8B Yioeeeernrerrsonrennrns 15 60 | 87-98
E % of . 22 320 | 92-00
W ol W% 22 160 | 92-00
NE % 26 160 | 90-99
W % ek 26 320 ; 90-99

E i 27 320 | 92-97
W 15 of NW % 27 80 | 92-97
NW i - 28 160 | 92-98
8 1% of NW % ..................... 31 86 | 9397
S 1 of 31 320 1 9397
S % of ... 32 320 | 93-97
N 34 0f NW Ymriiniinimmnsmis s smsssssessesens 34 80 | u7-01
Al of 3| 28SR5EE! 640 9598
W 35 of NE Y4 10 80 | 95-01
SE Y 10 160 | 9501
E 3 except 15 a. In SE Yo 15 305 | 93-01

Total ... rteeereraarretaesaeresaereeeteas 3985

HIGHLAND CANAL.

|
Township. lAcres.

DESCRIPTION Sec Years cultivated.

{niocated 30 a. in K 3% of SW Yrceiirecnene I1TINRSE 30 | 95-00
N % of 8E 14 of NE %4 11 20 | 99-00
W 15 0f SW Yoo ccserannes 12 80 | 92.98
NE Y 13 180 | 83-01
30 a. in W cor. of SE ‘,{, .................................. 13 30 1 90-91
NW 3 except 40 a. in SW €Ol i i3 120 | 93-95
15 a, W of canal in 8 part of SE ¥ ... INRGSE 15 | 95-96
20 &, in N'W cor. of SW Y eecrseneen 20 | 9395
NE 3; except 5 a. in NE COTvrrriecscnnns 155 | 9596
NW 4 160 { 95-00
E 3% of 8W ’/4 80 | 8293
W % of 8W 1§ 86 | 9788
NE % 166 | 95.99
SE 1 except 20 a. in 8W cor........... 140 § 95-99
NW 1 except 15 &. in SW cor 145 | 9589
20 a. iIn W part of NE y{, 20 { 92-02
E % of NW .. v 80 | 92-02

Wi of NW % .................................................... | BO | 92-96
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TABLE No, 5..{Continued)

DESCRIPTION Sec.! Township. jAcres.[Years cultivated.

B 3% of SW % ZWiLNRGE 80 | 96-97
70 a. W of canal in NW %.oermecnreenccreer} 28 70 | 91-99
BE 1% of NE 3 30 80 | 58-96
N 15 of NE % 32 20 | 89-92
S 3 of NE 3% 32 80 | 8999
&E Y 32 160 | 89-02
NW 1, of 8E Y% 33 40 | 9099

W 1% of 33 320 | 89-89
20 a. W oI eanal in §W 1% of SW %eeen 281 2N R 6 E 20 | 90-95
60 2 in 8 1% of SE Y% 29 60 | 90-95
20 a, in SE cor. of SW % 29 .20 1 80-95
95 a. W of canal in NE e .t 32 a5 { 9095
g0 a. E of Consolidated in NW % 32 90 | 90-95
40 a. N of Highland in 8W %...... i 32 40 | 90-95
N i of SE 1 of SE % 24| 1SREE 20 | 95-96
Unlocated 60 a. in NW 34 25 €9 | 90-96

14 4j]1SRE6R| 320 B9-89
NE 34 of NE 34 b 40 ; 99-02
8SE 4 b 160 j 89-99
W 100 a. in NW % B 160 | 93-99
10 a. in B part of SW % b 10 | 99-96
All of g 640 | 89-99
S 35 a. of NE ¥ of NE 34 and N 16 2. of

SE ¥ of SE 34 9 50 | 99-00
Unlocated 30 4. in NE % 16 30 ; 90-93
Unlocated 10 a. In BE Yoo .| 16 10 5 90-93
W % i6 320 | 96-93
All of .. by 640 1 89-99
All of 18 640 | 89-99
All of .. 20 640 i 89-99
40 a. W of canal in SW Y. serenanne] Z1 40 | 83-96
NwW 1 29 160 | 89-99
SW %% 29 160 | 9092
E 14 of ... 30 2320 | 8999
NW 4 30 160 § 90-92
B 3% of 3 320 | 89-99
NW % 31 160 | 8599
SW % 31 160 | 89-92
Unlocated 40 a. in SE % 1{28R5E 40 | 90.96
N 3% of NW 2} 1 80 | 92-94
tInlocated 60 a. in SW % 6|28 REE 64 | 90-86

Total 8150

Summary of Class “B” land on the South Side that has been irrigated by means
of the following named cansals:

San ¥rancisco canal 130 acres

Tempe canal 1,045

Utak canal 200

Mesa canal 585 %

Consolidated c¢anal 398 ~

Highland canal 8,150
Total - Jeeremeeesvesae ..14,695 acres

B0
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TABLE No. 6.

A table showing acreage of Class A and Class B land by Townships and Sections.
T.1 N, R 1TE.

Acreage, Nortl; Side Acreage. South Side Acreage.
Sections | Total [ClassA|Class B] Total |ClassA ClassB! Total | ClassA|ClassB
640 640 640 640
640 640 640 640
640 1117 HO— 640 LT\ | ORI OOV Fs———l varnensensusans
640 160 480 640 160 480 -
480 480 480 486.
640 21 T 640 640
320 320 320 320
240 210 30 240 216 30
640 320 320 640 320 320
520 480 40 6520 480 40
620 (311 [ 620 620
640 (111 PO 640 640
540 510 30 540 510 30
160 160 160 160 .
640 [ 11 FO— 640 640
340 145 195 340 145 195|...
640 640 640 640 -
20 20 20 20
20 11— 20 20
0 {11 I 70 70
60 80 60 60
9,150f 8,056 1,095 9,150 8,055 1,695
T.1 N, R 2E.
Acreage. North Side Acreage. South Side Acreage.
Sectlons| ‘Total |Ciass A ClassB| Total | Class Al Class B{ Total [ClassA|ClassB
640 640 640 G40
640 640.... - 640 G4l
644 6490,.... 640 640
640 640].... 640 640
640 6401.... 640 640
640 640]... 640 640 [0 FRRUORTUUNNIL PR
640 640:... 640 640 v
640 6401... 640 640
640 640 640 640
640 630 640 630 10
640 640;... 640 640
640 640)... 640 640
490 4801... 490 490
640 6401... 640 640
630 630i... 630 630..........
640 6404... 640 211 O, NP,
630 630L. 630 630 .
600 600 600 111 0) O JSUTTREIUN AU [ORPN
520 320 520 320 b:1111) IO N
566 400 160 560 400 160 . -
230 236 230 b2 1) RN -
310 b3 X1 A 310 <31+ AR JUNIIUOTEL SO Susrpmes—

—(1—



TABLE No. 8—(Continued)
T.1N, R 2 E,

Acreage. North Side Acreage. South Side Acreage,
Sections | ‘l'otal {Class A [ Class B Total [Class A |ClassB| Total [ ClassA{Class B
110 110} eereerers 116 1190
160 160 . 160 160 i,
125 125 125
Total 13,325¢ 12,830 485] 13,165| 12,670 495 160 h1:11) E—
T. + N, R. 3 E.
Acreage. North Side Acreage. South Side Acreage.
Sections | ‘l'otal |[Clags A} ClassB| Total |Class A |Clags B| Total § Class A |ClassB
640 6407 erer - 640 640
640 640 640 640 S T
600 - B8O 20 600 580 20
640 1211 640 6404........
640 640 640 640].......
640 455 185 640 455 185
640 i 11 O €40 640 .
640 L:711] S— 640 640]......c.c.onn.
640 €00 40 640 €00 40
640 6565 75 640 665 5
64y {211 F— 640 640
620 13:1¢] IO 620 620
230 190 40 230 150 40
636 535 535 535:....
485 485 485 485L...
420 420 420 £20 x
£35 B35 535 536 .
560 440 120 560 440 120 :
70 70 70
310 310 319
330 330]. 330
200 200 200
205 75 b .01 IS I 205
405 L1171 VRN [SVVOTNURTORN, FPSROOTN SO 405
635 635 635
570 L] U I 570
640 640 640
560 560 560
510 510 51¢
305 305} . 305
40 40 40
5401 540 8540
560 560 s 560
300 360 300
Total.l 16,565 15,955 616! 10,385 8,905 480 6.180




TABLE No, T, 1 N, R. 4, E~{Continued)

Acreage. North Side Acreage. South Side Acreage.
Sectlonz | .otal |[Class A} ClagsB| Total [Class A |Class B| Total [ Class A |Clags B
80 80 160 &0 80
330 330 3308
141 SO—— 200 200
i 200 200]micrran 200
210 2190/ 210].ccreraenes
255 255 256].....
216 216 216|..........
365 355 356
285 285 285
40 40
470 60 530 470/ 60
480 480
560 660
640 640
640 G40
€40] 640
640 640
640 640
640 €490
560 107 [SROORUVON RSOV S 640
B525 526
640 640
311 ) PR ASSURURUURURIRNNS IOUROU PO 320
b-Z: 1] FNUSUNUUUU FOUPRIOUUIUINS SR IO 2490
420/ 420
640 640
640 » 640
040 - €40
131,905 460 830 610 280] 11,475 11,296 180
T.1 N, R 5 E.
Acreage, North Side Acreage. South Side Acreage.
Sections | ‘Total [Ciass A| ClassB| Total 1gCha.ssA Class B| Total | ClassA|Class B
i
240 2190 30 1. 240 210
600 600 600} 600
370 370 . 310 3700...
240 40 200 2000 200 40 40
400]..rereerererarof 400 400 400 -
200 200 2001, 200
200 200 2001............... 200
186 185 185!
430 430 £30
510 510 510
230 210 20 230
480 400 80 . 480
510 80 -1, IO BLO
690/ 1117 IO, KSRV SOOI A 590
€10 810 - 610
626 625 . s 625  625f .o,
560 520 40 . 560 520/ 40
440 440 ! 440 440|.....crrrene.




TABLE No. 6T, 1, Ny R. 5 E~(Continued)

Acreage. North Side Acreage. South Side Acreage.

Sections] 'lotat |Class A | ClassB| Total |Class A{ClassB| Total | Class A|ClassB

640 G40] : 640 )

640  640).n 640 640[...
640 640 640 640|...
640 640 640 640[ .
640) 640 - 640f 6400
640{ 640 640 640!
640 640 640 640/ ..
640 640} 640 640

640 640 640 6401...

640 640]... 640 640;...
640 640... 640 640|...
640 640 640 640,...
640 640 640 640;...
64C 6401... 640 640i...
640 640... 640 640,
640 640 640 640]...
640 G40 e 640 640

640 560 31 ] IR— SR A . 640 560

18,900 17,220 1,680 1,000] . 1,0000 17,900; 17,220 680

T. 1. N, R, 6 E.

Acreage. North Side Acreage. South SBide Acreage.

Sections| ‘lotal | Class A| ClassB| Total |Class A|Class B Total | Class A Class B

17 ..
18 ..
i9..
20 ..
28 .
29 ..
30 v
3L e
32 e
33

360L. e

Total.j 3,515 1.470] 2,045

T. 2 N, R 1. E.

Acreage. North Side Acreage. 5 South Side Acreape.
1

} ! ;
Sections| Total [Class A : Clase B| Total |ClassA|ClassB| Total | Class A|Class B
‘ -t . | !

1
635 300 340 640,300

1.

2 240 200| 40 240] 200

3 120 49| 80 120! 40

£ o 435 250] 185 435! 250

5. 10 | 101 106........
8. 105| 25| 80 108} 25

9. 160  120] 40 160] 120

G



TABLE No, 6—~T,. 2. Ny R, 1 E.(Continued)

Acreage. North Side Acreage. South Side Acreage.

Sections| Totat |Class A Class B| Total ; Class A | Class B| Total Class A | Class B

2490 80 168 240] ', 80 160 v

450 280 170 450 280 170

640 B8O 60 640 580 60

640 160 480 640 160 480

640 640 640 640

640 640].. 640 G40

545 545 545 545 -

260 b1 IO 260 260

340 R 71 S 340 340

640 640 640/ 640

640 640 640].

640 640 640]

84y 640 640

540 540 470 70

640 640 640]....

640 640 LT DO

640 €40 640

640 640 640

640 640 640

400 490 320 80l......

640 640 480 160]..

646 640 6404....... -

640 640] 640 .

640 640 6401...

640 640 7111 ST INUVOUURTN et BSs RN

840 640 L01) ISR ISP, oo

Tota.l..&' 16,645] 14,700 1,945 16,645 14,700 1,946
T.2 N, R, 2E,
‘1 Acreage. North Side Acreage. South Side Acreage.
Sections | Total |ClassA| ClassBj Total l( Class A | ClassB| Total | Class A)ClassB
i

320 320 320 320%....

640 6461 ... 640 640 -

640 640 640 6490/

640 620 640 620 20}... S, FP—

640 [T 11 IR— 640 G408 I, .

640 [:7: L1 I— 640 640

640 570 70 640 570 T0i... :

640 350 29¢ 640 350 b5t RN SO

640 640 640 640

640 620 20 6490 620 20

640 440 200 640 440 260/..

840 {2 1) (NO—— 640 640/ .

640 160 480/ 640 160 48y

620 (3211 T 620 620

600 510 90 600 510 90/

640 L7 0 — 640 6401.....

640 620 20 640 620 20

€40 520 120 640 520 120

640 L1311 S 640 P Y71) INUUUUUUTTN MUV VRSP, MRS

640 560 80 640 560 80

€40 (7113 A 640 640

—65—



TABLE No. 6T, 2 N,, R, 2 E.—(Continued}

Acreage, North Side Acreage. South Side Acreage.
Sections| ‘Total [Class A { ClassB] Total |Class AjClassB| Total | Class AjClass B
840/ 345 205 640 345 295
640 530 110 640 530 119
360 360 360 360
580, 580 680 680
640, 655 85 640 bb5 85
840 635 105 640 535 105
640 480 160 640 480 160
566 375 190 565 375 190
640 640 640 640
640 640 640 640}
640 640 840 640
640 640 640 640
640 640 6490 640
64u LT3 RO 640 640
640 640 640 640/
22,245 19,910 2,335 22,245 19,310 2,335
T.2 N, R3E.
Acreage, North Side Acreage. fouth Side Acreage.
Sectionsi ‘Total [Class Al ClassB| Total |Class A|ClassB| Tofal [ Class A|Class B
176 170 179 170
396 390 390 390
640 440 200 640/ 440 200
320 126 200 320 120 200
640 335 305 640 335 305
170 70 160 104.. A .
15 15 b 11 I
21 I 1| — 20!.....
10 19 10..ereenee
290 250 290 -
580 580 580
560 56¢ 560
640 640 640 .
640 6401 560 86|...... -
570 570 B5O 20.eeenn
625 625 315 B0 e [ aerer s
640 640 360 . 280 .
570 570 550 20
236 236 235
250 250 120 130y..
640 640 180 460
L1241 586 425 160
640 640 640
6490 640 640
640 640 640 R
640y 640 640
640 640 640 .
640 640 G40
625/ €25 626]... y
490 490 370 1200.........
640 711 N 640 640 .
Total.| 14,795{ 12,480 2,315 14,795 12,480 2,315i......




TABLE No, 6—(Continued)~T. 2 N, R 4 E.

Acreage. North Side Acreage. South Side Acreage.
Sections | Total |Class A ] Class B Total l Class A Class B| Total { Class A ]Clags B
160 150 150]erneermereens 160
165 140 25 165 140 25
10 10 10 10
45 45 45 45
330 320 16 330 320 10
440 320 120 440 320 120
190 190 80 190 100 90
840 205 136 840 205 136
176 176 176 176
840 10 80 90 10 80
640 320 320 640 820 320
36 35 36 35
30 10 20 30 19 20
240}.ccveiarrananns] 240 240 240
420 360 €0 420 360 60
3,300 2,050 1,250 3,300 2,050 1,250
T.2 N, R 5 E.
Acreage. North Side Acreage. South Slde Acreage.
|
Sections | ‘Potat |Class A | Class B} Total '| Class A|Class B| Total | ClassA|Class B
{ !
160 1] 160 160
480 480 480 480
160 b 1111 SN 160 160
320 T I 320 320
6490 320 320 640 320 320
260 93 267 360 43 267
480 480 480 480
640 320 320 649 320 320
10 10 10 161..
1,116 1,115 1,115 1,135
4,365 3,458 907 3,240 2,338 907 1,128 1,126].
T.2 N, R. 6 E.
Acreage. North Bide Acreage. South Side Acreage.
Sections| Total |Class A ClagsB] Total |Class A {Class B Total [ Class A|Class B
20 20 1] I 20
80 80 2317 IR 80
30 30 30 30 e
480 445 35 480 445 35
265 265 b 1:2) IR 265
Totsl..] 875 475 400 875 478 400




TABLE No, 6—{Continued)—R. 3 N, R. 1 E.

i Acreage. North Side Acreage. South Side Acreage..
!
I
Sectiﬂnsi rotal |Class A | Class B} Total Ig Class A |[Class B| Total | Class AlClassB
I : 1 :
L] R 70 70
211 OV 140
180
320
200
.11 N—— 20
580 560 20
40 40
{1 O— 160
..... 440 400 40
530 260 270
240 165 5
......... 10 K] [R——
......... 110 60 50
.......... 230 bt 11 N— S
............ 450 325 125 450 325  $:1:9 TSNP RPN (PRSI
Total.]| 3,760 2,790 970 3,7760{ 2,790 £ 01 SOOI (OO
T. 3 N, R 2 E
Acreage. North Side Acreage. South Side Acreage.
‘ |
|
Sections | ‘lotal |Class A | ClassBj Total I| Class A | Class B| Total | Class A | Class B
I !
60 [:217 F— 601 [N
420 100 320 420 100 3204.
145 50 95 145 50 95|.
320 k. V1)) — 320 3471 IR
320 4] INO—— 3200 20
LiT: 1] IO—— 640 640 640|.
410 305 105 410 305 105},
640 440 260 640 440 2001..
640 640 [ E11] ———— -
640 640 320 3201...
640 640/ 649]..
640 640 6401,
580 580 580
Total] 6095 4415 1680 6095] 4415 1680
T.3 N, RS E
Acreage. North Side Acreage. South Side Acreage.
Sections| Total |ClassA| ClassB| Total l\ClassA QOlass B| Total | Class A |Class B
1
65 [T A 65 [it]
640 600 40 640 600 40
200 200 200 P 171 USSR RUURMIPION P
30 30 30 11 DU SUHUNUUIN [SIIOIOSN R
935 895 49 935 895 40 -




TABLE No. g—{(Conti nued)—T.

1 N, R.1W.

1
North Side Acreage. |

South Side Acreage.

st

1

Acreage. ‘

ST SENUR ey e
1 :

‘Total lClassAi Class B\ Total |Class A
! ! : i
200 ] 2001
320

320
160

l Ciass B % Total
i 1

{ Class A

Class B

Total.. 1,600
South Side Acreage.
Sections Total | Class A Class B

640] 840

6401 640

435] 435

3204 320

640j 840

540] G640l

640 G40|.

§40] 640}

340} 320

600} 440

640] [ T11] P
640| 167:11) I
425] 410 15
640} [T 11! F—
649} 480 180
340| 210 13¢
270 b7 1] FU——
320] b1 O—
5601 480 80
460] 1604 300

7.1 8, R 5E

|
10470] 9,605 865

Acreage.

PR

North Side Acreage.

i
l
t

Sonth Side Acreage.

k Class A \ Class B
!

Sections | Fotal ClassA{ OlassB\ Total %Class A\ CiassB‘ Total
] 1 i i i
560! 410 3 B IR 5601 410 150
560 11 I .| Ao \ 560 11 I
6401 640; - g 640 640)...
640 640/ A 640 6407...
640 640}, A 640| €40]...
640 6401, RE 640 6401..
640 640} A 640 6401..
640 640} RE 6401 640}..
605 6051, e 605 605
600 600}, B IRV 600 6001
640 71 I B = 640 840]
440 340] B 440 340




TABLE No, 6—T. 1 S, & & E~—(Continued)

Acreage. North Side Acreage. South Side Acreage.
Sections| Total {Class A | Class B} Total ?ClassA Class B| ‘wotal | Class A |Class B
160 160]... e 16w
220 320 106 226
390 390...
...... 625 6251.....
620
270
200 200
640
480 480
10
20 - 20
60E...curenrsvrasslrorernsrrrsreans 601....
480 4800
L1311 NS S 560
160 640
400 400
<321 S SUNSTORN S 320
280
21 FUURROUUOIR FUUURURSUORN ISTORTUBN 80
Tota!..{.' 13,800 10,57y, 3280 il e 13,8001 10,570 3230

T. 18, R. 6 E.

Aecreage. North Side Acreage. South Side Acreage.
Sectionsg; Total [Class A ! Class B| Total [ Class A | Class B{ Total | ClassA|Class B
320 320 320
310 310 310
401.. 400 40
80].... 360 86
640].... (1241 640
850 501.... 50
360 360 360
640 6401 640
640|. 6401.... 640
640 640].... 640
49].. 40].... 490
320.... 320... 320
480 4304.... 486
640 [H: 10 R 640
5,200 e eciinceecnr e 5,840 640 5,200
‘T.28,R 5 E.
Acreage. North Side Acreage. \ South Side Acreage.
!
Sections] Total [Ciass A} ClassB| Total E| Class Al Class B{ Total ! Ciass A | Class B
t
N 120] 1] O D [ 3200 120
T 640 640 S 640 640

—i

e



TABLE MNo. 6—T. 2 §, R 5 E.—(Continued)

Acreage. North Side Acreage. South Side Acreage.
Sections | Total | Class A|ClassB| Total |ClassA Class B| Total | Class A |ClassB
10 e 560 320 240|, 560 320 240
L J— 626 320 305 625 320 305
. — 20 205 20 b7 I—
Total.] 1,965 660 1,305 1,965 660; 1,305

T.28, R 6 E

Acreage. North Side Acreage. South Side Acreage.
Sections | Total |Class A{ClassB| Total |ClassAlClassB Total | Class A |ClassB
[J— [T M 60 (1] I 60
Total L1 S B0} evecrmnerern bereremrnresennefuscarsrasnar oo L0 66

Summary of Class A land,
North SQide and the total acreage oD

the South Side.

showing the total acreage, the total acreage on the

ACREAGE.
TOWNSHIPS. Total North 8ide South Side

INRI1E 8,055 8,055
INR2E 13,830 12,670 160
1NRS3EBE.. 15,965 9,906 6,050
I1NR4E. 11,8056 610 11,295
INERS B s 17,220
I1NRGE 1,470
ENRI1IE 14,700
INR2Z2E 19,910
2NR3IE 12,480
INR4E..... 2,060
2NRGE.. 3,458
ZNHSE... a5
INRI B 2,780
INRZE 4,415
INR3 B 885
INRIW 1,000
1SR4 E ~ 8,605
ISR E. 10,570
1S R6EBE.. 640
¢SRGE 660)....
ZSRGE

Total .. 151,083 81,813 59,270

5 P



TABLE No. 6—{Continued)

Summary of Class B land, showing the total acreage, the tfotal acreage on the
North Side and the total acreage on the South Side.

December 31, 1969, . ACREAGE,
TOWNSHIPS. Total North Side Sauth Side
1,095 1,095 ccurmsercrinmnrsrrereres
495 [-3: 7] I
610 480 130
460 280 180
1,680 1,000 689

B DD bk ol ek 83 03 03 B9 B DO B3 DI 1S 1 hoob ok ok Pl fd
YA A AN A4 A A4 4 A g
HETTyRN NN ER RN
KO U e 0 B et O O i O3 B B O T 3 RO B

865 865
3,230 3,230
5,200 5,200
1,805 1,306
G0 60
Total 28,887 14,792} 14,095
Table of summaries of Class A and B land by Townships and Sections.
Cultivation . .
December 31, 1909 Total Acreage of North Side Acreage South Side Acreage
) (2] ] =3 €2 e} -1 o o]
= I3 £ 2 7} B e =3 o
TOWNSHIPS B & b B I @ B @ &
Pl ow P w oW
B 9,150] 8,065 1,095] 8,150) 8,065 1,095 .
E....| 12,325 12,830 4960 13.165] 12,670 495 160 j 5311 —
E... 16,665 15,965 €10 10,385 9,905 480] 6,180; 6,050 130
E... 12,365 11,905 460 836 614 280| 11,475 11,295 180
E......j 18,9060{ 17,220] 1,680 1,000........] 1000{ 17,900{ 17,220 680
B 8,015] 14701 2,045 v oo 3,515; 1476 2,045
B 16,645] 14,700] 1,945f 16,645; 14,700] 1,945......
E 22,245) 19,9107 2,335 22,245) 19,910 2,335|...
kI 14,795] 12,480 2,315] 14,795 12,480; 2,315
B 3,300; 2,060 1,250 #0000 2.060; 1,250

4365 3,458] 907 D.240] 2,338] 907 1,125 1,125(.....
875! ATB]  400] s foreereeroer e aranes A 81s] el 400
3.960( 2,790  970] RX.560] 2790 970
6,095 44150 1,680 6.095 4,415 1,680
935 %95 40| 938|895 40
1,000 1,000 1,0000 1,000
10,470] 9,605| 865 . _
14,800] 10,5700 3,280 ceovreers ..
5840  640] 5.200
1,965  660{ 1,305
2 60

10470] 9,605 865
13,800| 10,570) 3,230
5,84y 640] 5,200
1,865 660) 1,305
60 60

B X0 1£-Y ER— 179,970; 151,083; 28,887 106,605] 91,813 14,792| 73,305] 59,270 14,095

S R s ] = ] el e e e e e e ) g 0]
B3 DO b bt i b O3 G &3 DO BF BI L B DD bk bl pd el b
mmm@mzzzzzzzzzzzzzzzz
RHDNgH TR D o OR e
QMQWGHWNHGG’!&WMHO&G‘&&NH

D



TABLE No. 6—(Continued)

Summary of Class B land, showing the total acreage, the total acreage on the
North Side and the total acreage on the South Side.

December 31, 1908, ACREAQGE,
TOWNSHIPS. B Total North Side Snuth Side

1,095 1085
495 L3 1] S
€10 480 130
466 280 186

1,680 1,000 680

2,045t

1,945

2,335

2,315

1,250
907

- 400
970

1,680

40

865
3,230|..
5,200]...
1,805}

GOi...

BO 53 b 2 3ed pd £2 85 3 0O DI 25 B B B3 Fb Fud ik ok b ok
AR A A A A A
AT R
DU 1 3 bO = O OB S0 B b ) O s SO DD s
pmmwsémmmmmyamsmammza

Total ... - 28,857} 14,792 14,095

Table of summaries of Class A and B land by Townships and Sections.

Cultivation
December 31, 1909 Total Acreage of North Side Acreage South Side Acreage
21 2] @ 2| a a| 2 el ¢
TOWNSHIPS 5 B 7 £ | B z | & & %
i w ; B w > w

Lo 100
-
oy
s
£n
=
[
o
=
o
=1
<Y
ot
=
o
&5
o

i60 L1 NN
6,180 6,080 130
11,475| 11,295 180
17,800| 17,220 680
8,B15] 1470; 2,045

10,470| 9,605 865
13,800| 10,570] 3,230
5,849 640 5,200
1,965 G60) 1,305
L11] S GO

Total..cennen 179,970] 161,088) 28,887| 106,605 91,813 14,792{ 73,365 58270 14,095

e e3 ey M ] S e a3 3 T RS S e ed e e e 3 0
B BY 1 ek b b 03 03 GO DD B DO 0D BS 0D b ded ped Jed e
1R R R R A A A A A R A A A A A A Ao A
YO R ey b B g B0 0 e 2 B
O CH OB L GO B O SR LS B R O T R O3 B R

[ 4> S



TABLE No. 7.

A table showing the acreage of the North Eide Class A land by Townsghips and years.
-3 =3 LR | 3 3 =3 WM =)oy -55
bt P i Ll L] ] L [ L4 (] (=] (-] L and g
21 =2 zl=z2] 2 -4 Zizjzizw|zl 2|2 o

YEARS wl o= wl W] = =t W W Blw W R :

= [ ] (-] Lo Pt [ ] &2 L2 o [ [ [ L
mi e |BiE| B| B| BB B BIE B4

JUUIE .+ Y SNUUROUR, JRUUUINE JOVDYOOS! FRN 2333

3060;...... {1 FRUROON SOMONIN SUPRUONY PRPRN SO SO 3210

40011055 1455

128011855 160 3295

710] 8¢ 1080 1876

806] 320 JURIRL I 460

260] 145 405

60 - 60

1380] 320 — 1760

1120 [Z:15] POV SN FOUSPR PO SESSPN FSOS 1760

1910) 435 1320  440fcnfornmniemmenoremenndraemsan] s 3905

966| 270 640| 1665!........|- 3435

1300| 246i........ 2000: 2315 725 8025

320| 280 24301 1280 .11 FUUO SO R SOPOUO 49585

320 . 865/ 160 7745

160 frsearen 50 1255

160 40 1450

150]..... B2 IO SOUOT JFNDN . (o 570

1) I 6806 585 2500

480 1507 10)...| 410 565 200|....... 2075

796 10| 100|.......... 2250 365 445)....... 320 4280

110 40|...... 540 2890 220 230......| 320( 750 5260

40 20] 210 80! BOO] 715 80|....] 165 450 80 2340

L {1] I EO—— 240 160 200f 80] 170 866

310 840 760; 180] 120|.......; 3B5] 400 3185

140 330} 369|........ 80; 220 1130

2200 80 235 170 160 20 895

66 225 1245] 35[...... 115 10l........ 1650

200 90| 100|...... 80 470

320 4101 0 106 810

.............. 40 90 e 80 B 215

110 30 40; 20)....... 200

65| 225 211 IR oo 370

136 179 10 220 530

120 {:] p—— 176 201........ 380

20 240 20]........ 280

................ 160] 240, 100 15 80 595

40 120]crenfine 80] 60 300

. 230 20| 225......... 101 140 1 SR - ; 8oL......] 76

.| 780 40{.....] 80| B76| Tes| 360 40{....| 45! 160] 270, 620) 3665

790 200 20 600 26450 935] 230|.....| 590 375] bO: 400 €7d5

235  260] 40{....] - 805 1890/ 370 80|...] 90} 535 4305

Total....... 20551 12,670{9905] 610] 14,700{ 19,910} 12,480(2050{2333|2790|4415] 895[1000 91,813

-8



v et

TABLE No. 8.

A table showing the acreage of the South Side Class A land by Townshlp and years.

w3 | - =] =] 3 ] L] w3 Wi 53

- [ o L [ L] ] ot [ L (3] 54

4 =4 4 zZ A Z w W w w &

YEARS e ) Wl ow = ] -] w = =] o

[ @ rS o o o o - @ - th
b b1 { F— 80] 285 fennne 365
1871 870 870
1872 4535 296 4830
1873 1625 1607 150 A 1935
1874
1875 320 50D 820
1876 ... - 960 . 960
1877 1210; 1540 . 646 33%0
1878 765 1030f 2076 1115F 445 5430
1879 95 15| 1840 860 2760
1884........ 140} 2260 2400
1881 4101 620 680 1710
1882 5313 — 855
1883...ccecemrrevanane 40 740 280 720 160 1940
1884 320{ 915 440 1676
1885, 1190 640 1830
1886. 690 . 715 1405
1887 410] Bi0] 80§ 1440] 640 . 3805
1888 670 240 1270 3645 68256
1889 320 2700 1040 160 480 2270
1880 %3 16 b2:1:) IO 1220 166! 320 2025
1891 345 320 80 4801 4190 1635
1892 800 B20l 335 2630 120 3905
1893 260]ccncenifone 685 640] 1585
1854 1 N, 12¢ 136
1885 240 240
1896....ccccevererenrerne 40; 220 160 80 500
1887 105 i60f 280 bdb
1888..... 315 40 10 366
1899...
19060.. 65 30 240 335
1601 160 160
1902
1603 200 ' 200
1904 310 110
1906 20 25 830 200 1096
1906 220 20 240
1907 20 640] 270 930
1908 90 80 200 190
1909., 36 30

Tofal.wwenf 160] 6050] 11,205] 17,220; 1445 1126] 600} $605] 10,570 €40 660; 59,270




TABLE No. 9.

A table of the acreage of Class A land; showing the year of first cultivation, the
acreage for that year and the total acreage year by year up to and including the year

1909.
= ST = @] @] 21 a1 B Q| m
S | z8|lwSlod|oB| B BE| 3 |gE| gf
= 18R ER BRI Bw| e ] 21 ® | B8 | BE
YEARS. 2 |se|FejE2|BE| 2| §| @ |25 BE
8 H HI=] = ) H B
¢ |2 (2 li<|ig| ElE|Elig
INAHAN oo 2,333 2,333
2,333] 7,583
1869 eroreerrernrc 3,210) 3,210
5,643] 6,543
L1 J— 1,820) 1,455 365 265
7,363] 6,098 36| 365
£ Lo 4,165] 3,295/ 870 820 50
11,528/ 70,293, 1,285 365 820 50
1872 e 6,700{ 1,870] %830 4,830
18,228 12,363 6.065| 365 B,850] 50
3873 oreerrer e 2,395 460 1,935|........| 1,625] 310
20,623| 12,623| 8,000, 965 1,625/ 5,960, 60 A N
£ T R O NPVRURON NS FURRAORN WSON HUS W
51,028] 13,028] 8,000{  305| 1,625 5960 50|
1875 880 60|  820|....... 320]  500]cerhearrr s Lo
71.908] 13,088] §.800]  565| 1,945/ 6,460]  BO| oo
3876 oo £,660] 1,700] 960 L3]S USRS N
54,560| 14,788 9,780{  365| 1,945 7,420 _ 50
1877 corevcerrrescesre 5,150/ 1,760 3,390 1,850) 1,540)........
79,718 16,548] 18,170  365] 1,045 9,270; 1,590 B BV
1878 oo 9,335 3,905{ 5430|........| 765 1,030 1,2310| 2,325].
39,053| 20,453| 15,600]  365| 2,710{10,300 2900 2,325]..
p Y J— 4 ) i T L — 95; 815] 55| 1785
| 45,238| 23,885| 21,350  305] 2,805] 11,115| 9,055| 4,110 :
1880 oo 10,425] 8.025] 2,400.......... 80} 60| 40| 2,220 |
55,663( 1,913] 23,750]  365] 2,885 11,175] £,995] 6,380} |
1881 e 6,675 4.965| 1,710 1,090 620
62,3981 36,878] 25 460]  565] 2,885( 12,265| 2,995 6,850| .|
1882 covcrvcnscnisind  8,600( 7,745|  855}uer.ren 3200 B35]ccrorcderrnne
70,9%8] 14,623/ 26,315  565| 2,885| 12,065] 3,515] 7,485 i jn
1883 o 3,95 1,955 1,940| 40| 740] 440 720).....
74,133 45,878) 28,255|  406| 3,625] 12,705] - 3,315| 8,305
1884 o] 3,2650 1,490] 1,676|uurrcrcn 1,035 320 320
77,298 47,368] £9,080]  406| 3,625) 13,740| 3,635 8,525
1885 ovorocnererce] 2,400]  570| 1,880 800] 750{ 280
70,608/ 47,938| 31,760, 405] 8,625{ 14,540| 4,385 8,805
1886 ..o 3,905] 2,500] 1,405 760| 365  280).........
| §3,603|50,438) 33,165] 405 3,620| 15,000 4,750] 9,085]....
1887 oo 5,880 2,075] 3,805 95| 2,285| 640{ 785
8948352 513) 36,070 405] 3,720| 17,085 5,390 9,870
1888 o] 10,105] 4,280] 5,825 1940| 3565 320
95,588(56,793) 42,795] 405] 3,720| 19,5%5( 8,955 10,190[ .
1889 e 1580] 5,260] 2,270 .| 480] 320] 1L,470}.........
T07,118[ 62,053] 45,005| 405 8,720| 20,005 §,215| 11,660/ .......
1899 o] 4,365 2,340] 2,025).ccccors ]| 1,200] 255|480
111,483( 64,0921 47,0001 405| 3,750| 21,295] 9,590] 12,140

L -



TABLE No. 2 (Continued)

g 2121 .51 Bl 21 81 5.8 8
& |zEivE|eg|ss | E| B E|BE|EE
YEARS ® |es8|&8g| B3 221 8l ol ol 82| BE
‘ sl le |78 T2 BRI E|IE"
S F L LE RO
111,483] 64,393 47,000]  405] 3,720/ 21,295 9,530 12,140;..
1891 s 2,525 890] 1.635]... 1,145 490
T14,008] 65,254 48,125] 406} 3,720 $2,440f 9,530 12,630
1892 7,000| 3,185] 3,905 : 300 480{ 1,655] 1,280] 240
- 151,098| 68,468] 62,680  40b 3,720 22,740] 9,9G0] 14,285 1,280 240
B 523 SO | 2,715 1,130| 1,585 685 260 {11} F——
195 813| 09,508] b4,215]  405] 3,720 72,7401 10,645 14,b45] 1,920] 240
1894 ] 1,030 £:3/1:3 I 41 NN S, T 120 15
124,848 70,4931 54,350 406! 5,720; 22,140] 10,765] 14,660] 1,920 240
3.3 1: SR 1,830 1,690] 240 240
V98,778, 72,183| 54,690  405] 3,720 22,980 10,765 14,6601 1,920 240
1896 i 970! 470 600 40 380 2113 SRR JRn—
127,743 72,6531 55,090] 445 3,700 23,360( 10,765) 14,640| 13,9200 240
1897 e 1,355 816! B45 160 105 280
185,094 72,463| o5,086]  445] 3,720 23,620 10,765] 14,745 2,200] 240
1898 580, 215 366 . - 351 B30 e
I 129,678 73,678 56,000 445] 3,720] 23,526} 10,800 15,075] 2,200 240
63T SRR 200  200f. e | R PR I
{129,878 72,873 56,000 445 3 720] 23,620( 16,800 15,975] 2,200 240
1900 e 705! 370 335 “ 85 2T
T 130,5831 74,248] 56,385 245] 8,720] 23,520( 10,865] 15,345] 2,200) 240
1901 e ] 690] 530 160 . SRNPUDUOUN —, [N 160
131,273) 74,778] 56,495 445] 3,720} 23,520] 10,865} 15,346 2,200 400
1002 corrrreeveemssrerrennrees 380 880 |
121,653 75,158] 56,495 445] 8,720 23,620 16,865] 15,245] 2,200 400
1803 e | 486 280 200 200]...... .
(152,135 75,439 56,695  445] 3,920 B5530] 10,865] 15,34b] 2,200 400
1904 s ! 705 595 1 £1] [Sevw— I L S— .
T 132,538] 76,033 56,805] 445 4,030 $3,5620] 10,565] 15,345] 2,200] 400
1805 ceeeciicrr et 1,378 800 1,075 b1 1 ORI DO 2700 760|.......... 25
1 134,213] 76,333 67,880 465 4.030723,520] 11,135] 16,105] 2,206] 425
1906 it 1015) TTE] BA0 s 220, 20
[ i%5233[77,108| 58,120} 465 4,030(23,740] 11,135 15,125] 2,200] 425
FOOT e | 4595 2,665 980 640;...ccenen- 180]  I10leee.
159,823 80,773j 59,050 4G5 4,000] 24,550 11,155] 16,305} 2,310. 425
1008 o] 6,925] €,785] 190 | . . 176 b7 | F—
| 148,748] 87,508[ 59,240]  465] 4,039 24,3867 11,195] 16,470] 2,330) 425
1000 e ll 4,335] 4,205 30 . 30
Fotal acreage .| 151,083] 91,813 59,270,  465| 4,030 24,380] 11,165/ 16,475| 2,320] 425




TABLE Ne. 10.

~A table of acres and miners' Inches for Class A land, showing the fotal acrezige
year by year and water for the same at 48 miners’ inches per quarter section or one
miners’ inch for. every three and one-third acres.

+3 +3 3 o w| = = = ] T
gg% =8 gi g o= g 5 & | ag| ag
BEE| gE| gE| 81 ) 2 | 5| 8 | Eg| =
= © 20 - P @3 3] (o] oo &R
YEARS @go| @p | ¥2 | =g | °F a 2] Q o —E
TEele e i<l el g B EiE T
H IR El 2B
2,333 2,333 RSSO SR NPURION AOSP S I o
f0 T3 U— {0151 {111 NSO, SNPUOVOVEUNE ISR FRURIS [SUSORG (SRR M o
AT U TR N I ”
p 211 1,663 1,663 NS SSURORN FPUUOPORI: NPT ISR ST
TR I L M-V T OO SR N O SN
k3 SO 2,208 20097 110 110j il
11,525/ 16,2093 1,285 865 830 50—
S L:3 5 SO 3,459) 3,088 371 110 246 15]...
18,228|12,163] 6,065 865 5,650 50]...
1872 e 5,469 3,649 1,820 110{...... 1,695 15]...
20,6231 12,6231 §,000| 365] 1,825] 5,960 50,
1878 covcrrmrnrrrrnrn 6,187] 8,787 2,400( 110] 487 1,788 15...
31,028 13,028; 8,000, 5051 1,625 6,960] B0,
p LY 7 S 6,308| 3,908| 2,400 110] 487 1,788]  15|..
91,508113,0688] 8,820 05| 1,945 64600 0.
1875 e rermreaemieneens 6572) 3,926| 2,646 110] 583 1,938 15}...
24,568|14,788| 9.i80] 2066 1,94b] 7,320 501...
b £ {- S 78700 4,43G| 2,934| 110; 583] 2.226]  15..
20,718 16548 14,176] 06B| 1,845 9,2701 1,590{
EL: ¥ i SO 8,915 4.964] 3,951 110] 5880 2,981 477
30,053 20,453 18,600]  3G5] 2,710 10,3007 2,900
LV £ S 11,716 6,136] 5,580 110 813 3,090] 870
| iE228] 27 885 21,350] 3051 2,806 14,116] 2,955
1879 .. ol 18,5710 1166] 6,405 119]  842) 3,234] 886
| 55,663| 31,013 25,750;  565| 2,885f 11,175 2,995
1880 .. ..l 16,699] 9,574] 7,125 110{ 866 3,352 898
| 6539856, 87825,460] 5065] 2,885] 12,205 2,995
LE:5:5 R | 18,761]11063] 7,638] 110 866] 3,679 398
{770,628] 44,623] 26,815]  565] %,885( 127206 3'318) 7,485]
1882 .| 21,282]13,387 7,895] 110 SG6| 3,679 995
|4, I53 45,878 28, 255] 405 ,625] 12,105 8,315
1883 .. ..l 22,240138,768] 8477 122 1,087| 3.8120 B85
[ "7 298| 47,368] 29,9301  405| 3,628] 14740 2638
1884 .. .. 28189114,210| 8,978 122! 1,087 4,122 1,091
| 79,658 47,948 41,7607 4051 5 025} 14,5401 4,385
1885 cooreore] 23,908 18,8811 9,528]  122] 1,087] 4,362] 1,316
846031 50,4581 93,105]  405] 3,625 16,300] 4,750
1886 o] 26,0811 15,1317 9,950]  122] 1,087 4,590 1,425
50,483 52,5131 36,970 4051 5,720[17,885] 5,390
TEBT o] 26,8451 15,754 11,001 122 1.136] 5,275 1,617] 2,961].
| §8,586] 56,795 45795] 7 T405] 3,720 19,525] 8,8551 10,194]"
18R] o] 26,877 17,088] 12,839 122f 1,116 5857 2,687 3,057|.
YRR 64,068 450651 4057 3,720 20,005] 9275111860
T889 e i 32,136{18,616/13,520] 222f 1,116 6,002 2,782] 3498,
TUTITT RS 64,898 47,090 405] 0,726 21,2951 §,530] 12,1401
1890 o] 83,445 10,318 14,1270 1220 1336} 6,388] 2.8591 3,6420.ilien,
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TABLE No, 10— (Continued)

ST 2T 3| Bl B 2] 51 §|agl of

EESIZE| SE|BE| E5l E | = | B EE | EE

gai gl 2=t s 5B % | o B2l BE

YEARS ggg 5| Fs| BEl BE)| @ S Q@ ire| rB
"ESle (2 iS%|idl Bl B B|ig P

114,008; 65,283) 48,726 405! 3,720i 22,440 9,630 12,630
1891 rvoveereeerirrecnee] 34,203 19,686] 14,618 128] 1,116] 6,783 2,859] 3,788

191,008 68,468] 52,630 F05[ 3,720 22,740] 9,960 14,285 1,280 240

1892 oo 36,328 20,540 15,789 123| 1,116! 6,822 2,988} 4,286 384 72
125,813] 69,698 64,215 4051 3,720: 22,140| 10,645} 14,545 1,920 240

1893 ! $7.144| 20,879] 16,2656 1221 1,116 6,822] 3,193 4,364 676 72
154,843 70,493/ 64,350, 400 ¥.720 22,740 10,¢65] 14,660 1,920 240

1894 o] 37,453] 21,148] 16,305 122{ 1,116 6,822! 3,229 4,368 676 72
126,773 12,183] 54,590 J051 32,7001 22,960 10,765] 14,660 19200 240

1895 v 38,032| 21,655 16,377 122 1,116] 6,894 3,229 4,368 676 12
197,743 12 653] 55,000 445 3.450] 23,360] 10,765] 14,640 19507 240

1896 L 38,223] 21,796) 16,627 184| 1,116 7,008 3,229 4,392 676 12
199,094] 14,463] 55,635 8461 4,720( 23,620 10,765] 14,745 25000 240
1897 v} 88,7301 22,029 16,601 184] 1,116] 7.066] 3,229 4,424 660 2
185,678 13,678! 66,000 F4B] T.720] 23,520] 10,800] 15,076 2,200] 240

1898 .o 38,903| 22,103] 16,800 134 1,316 7,056] 3,240, 4,622 669 72
136.878| 13,878 56,0001  445] 3,720 53 550| 10,800| 16,075] 2,200] 240

1899 o] 38,9633 22,163] 16,800 134] 1,118! 7,056] 3,240 4522 660 72
130,683] 74,248 56,335 I457 5720} 23,520) 10,865] 15,345 29000 240

1900 oeerreee] 38,175 22,274] 16,901 134! 13,1160 7.066| 3,260] 4,603 660 72
131,273) 74,778] 56,495 345] 3.720| 23,620 10,865] 16,346] 2,200 400

1901 oo} 39,3881 22,433 16,949 124] 1,116 7,056} 3.260] 4,603 660 120
131,653] 15,158] 56,485] 445 3,730 23,620] 10,865 15,340 2,200 400

1802 s e 39,496] 22,647 16,949 134] 1,116] 7,056 3,260] 4,603 660] 120
132,138! 75,438] b6,695 145 8.920] 23,520] 10,865 16,346 2,200 400

1808 o] 39,640] 22,631 17,009 134] 1,176} 7,056) 3,260} 4,603 660 126
139,838 76,053| 56,800] 445 4,030 945201 10,865] 15,345] 2,200 400

1904 e 39,852 22,810 17,042 134] 1,209 7.056] 3,240 4,603 660 120
134,213] 76,333 67,880 165] "4,030] 28,6201 11,136] 16,105 2,200 426

1905 o] 40,2641 22,900} 17,364 140! 1,209] 7,056; 5,340 4,832 660; 127
135,228] 77,108] 58,120 4651 4.030; 28,740] 11,135 16,125 2,200 425

190G oo ] 40,668 23,132} 17,436 140] 1,209] 7.122! 3,340 4,838 860 127
139,523] 80,773} 69,050 FEE] 4,050] 24,050; 11,135] 16,305 2,2100 426

180T o] 41,947] 24,232/ 17,715 140] 1,200f 7,314| 83,3400 4,892] 693 127
. 146,745 87,508] 59,240 36E] 4.050| 24,380] 11,135} 16,475 2,330 425
1908 o] 44,0241 26,262{ 17,7721 140 1,209] 7314} 3,340 4,9431 699 127
T51,083] 91,8131 69,270 4657 4,030] 24,380 11,1660 16,475 2,330 425

1909 o 45205 27,644 17,781  140] 1,209 7,314 3.349] 4,943| 699 127
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICGPA

PATRICK T. HURLEY
Plaintiff,
THE UNITED SBTATES OF AMERICA,
Intervenor

Against NO« 4564*

CHARLES F. ABBOTT and Four
Thowsand Eight Hundred Others,

Defendants.

STATE OF ARIZONA]
County of Maricopa )

I, WALTER 8. WILSON, Clerk of the Superior Court of Maricopa
County, Btate of Arizona, hereby certify the foregoing to be a true and com-
plete copy of the ORIGINAL DECREE, filed March 10, 1910, in the District
Oourt of the Third Judieial Distriet of the Territory of Arizona, in and for
the County of Maricopa, as the same remains of record in my office,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the
seal of the Buperior Court of Maricopa County, State of Arizona, this 1ith
day of October, 1954.

(SEAL)

WALTER 8. WILSON

WALTER 8. WILSON, Clerk of the Superior Court,
Maricopa County, Arizona
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Va2 Tl LA
SKETCH OF THE
ROOSEVELT RESERVOIR
AND THE
SALT R/IVER VALLEY
SHOWYINNG TIHE

PRLESENT CAMNAL SYSTENMS.
AN L 1950,
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