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CHAIl RVAN NOBLE: Well, we wel conme you to
day three of the hearing on the Gla River before the
Navi gabl e Streans Adjudi cation Conm ssion, also known
as Expendables 3. Please keep that in m nd.

M. Slade, | believe you were continuing
to examne Dr. Missetter.

MR. SLADE: That's right.

CHAI RVAN NOBLE: Pl ease begi n.

MR. MEHNERT: Do you want to do
rollcall?

CHAI RVAN NOBLE: Yes, mght as well.

MR. MEHNERT: Ckay. Conmi ssioner
Hor t on?

COMM SSI ONER HORTON:  Here.

MR. MEHNERT: Conmi ssioner Allen?

COW SSI ONER ALLEN:  Here.

MR, MEHNERT: Chairnman Nobl e?

CHAI RVMAN NOBLE: Here.

MR, MEHNERT: And M. Henness?

And M. Henness will be out today.

CHAI RVAN NOBLE: Thank you, Geor ge.

Now, Edw n.

MR. SLADE: Good norning, M. Chairnan,
Conmi ssi oners.

Good norning, M. Missetter.

Coash & Coash, Inc.
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THE W TNESS: Good nor ni ng.

CONTI NUED CROSS- EXAM NATI ON

BY MR SLADE:
Q Have you ever canoed a navigable river?
A Yes.

CHAI RVAN NOBLE: Edwin, may | interrupt?
It mght help you just a little bit if you would pull
t he m crophone cl oser to you.

MR, SLADE: Sure.

CHAI RMAN NOBLE: That will allow you to
relax a little bit and not have to bend over it.

M5. HERNBRCDE: Not | ook like you're
j unpi ng over the table.

MR. SLADE: Any other pointers?

CHAI RVAN NOBLE: Nope. |'ll leave those
to Joy. Please go ahead. I|'msorry for interrupting.
BY MR SLADE:

Q Which river was that that you canoed?

A The Janes River.

Q And are there any riffles or rapids in the
James River?

A No.

Q Are there any islands or sandbars?

A Yes, there are some islands. There probably

Coash & Coash, Inc.
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are sandbars. | don't recall specifically. It's a
very different river fromthe Gla, if that's what
you' re driving at.

Q Have you ever encountered a beaver damon a
river?
A Yes.

Q And what did you do?
Were you canoeing the river; were you boating
the river?

A Yes.

Q And where was the beaver dan?

A It crossed -- probably to be nore specific, |
wouldn't call it ariver. It's a stream a snal
stream

Q And what did you do when you encountered the
beaver dan?

A Vell, | got out of the canoe and carried it
around and got back in the canoe.

Q We touched on this a little yesterday, but
|'"mnot sure | got -- | understood your answer. |s the
Col orado navi gabl e?

A The Col orado bel ow the nmouth of the Gla
certainly is, has been deemed to be navigable, yes.

Q In your opinion, fromUah to Yuma, the

Col orado, is that a navigable river?

Coash & Coash, Inc.
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A From Ut ah --

Q So the Arizona Col orado River

A | don't know the legal status of the entire
reach.

Q But in terns of your expertise as a

hydrol ogi st, as an expert boater, would you say the
Col orado is navigable fromUtah to Yuma?

A ['"mnot certain that | would agree that all
of that reach neets the federal standard for
navigability.

Q What about the state standard?

A My instructions are to apply the federal

standard, and it's ny understanding that those are also
the instructions to the Conm ssion; you know, the
federal standard is what controls.

Q And whi ch sections would you say are
navi gabl e or which are not?

A According to what standard?

Q The standards that you're using, federal
tests, state tests.

A Vel l, the short section that | showed the

i mage of in ny presentation yesterday was deened to be
navi gable, and | agree that that reach is probably
navi gabl e.

Q Ckay, but | believe that was in Utah; is that

Coash & Coash, Inc.
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correct?
A Yes, that is in U ah.
Q So, again, in Arizona, | think you just said

sone sections of the Col orado are navigable. Wich
sections would those be?

A Vell, again, I'mnot sure. | haven't studied
the whole reach. What you're really referring to is
the G and Canyon, and I'mnot sure if that really neets
the standard for the federal test of navigability.

Certainly we have commerce going on there
wi th recreational boating, but that -- you know, the
ki nds of boats that can customarily or, you know, that
customarily were being used at the time of statehood
are not really suitable boats for that reach of the

river. | would have to say it's probably not navigable
according to the federal standard.
Q How about the | ower reach of the Colorado in

Arizona where steanboats were in use, would that part
be navi gabl e?

A | think I already said that it's ny
understanding that it has been deened to be navi gabl e.
Q How about the Grand Canyon to the Bl ack

Canyon, are you famliar with that area?
A ['mnot specifically famliar with that area.
Q What percent of the tine is ariver in a

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1764

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

flood state, a dryland river like Arizona's Gla?

A Typically, a small percentage of the tine.

Q Less than 5 percent?

A | would say nost dryland rivers that would be
t he case.

Q How does vegetation affect a channel in your

eyes, as a hydrologist? A lack of vegetation or extra
vegetation, how does that affect a channel ?

A Vegetation affects a channel in nany
different ways. It tends to increase the hydraulic
roughness, so that tends to reduce the capacity, make
the velocity slower, the depth greater. It also tends
to stabilize the channel so it doesn't have as nuch of
a tendency to erode laterally.

Q And when you tal k about stabilize the
channel , are you tal king about the |ow flow channel
the nmain flow channel ?

A ' mtal ki ng about wherever the vegetation is
gr owi ng.

Q Wul d you agree that vegetation can stabilize
then the | ow fl ow channel ?

A [t coul d.

Q Could you turn to Tab 20, please? This is
Exhi bit X025, Part 116, and this is Ross's 1923 USGS
Wt er Supply Paper 498.

Coash & Coash, Inc.
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Coul d you read the highlighted portion?
A Yes.

The title of the section is Channel in the
flood plain. Gla Rver when first seen by white nen
presented a very different aspect fromthat of today.
(See Page 64 through 67.) It had a well-defined
channel with hard banks, on which cottonwoods and ot her
green-| eaved plants were grow ng. The current was
swi ft and deep enough even in conparatively dry
portions of the year to nmake fording difficult, except
at a few places, and to float a flat boat of sone size.
Fish were plentiful enough to be depended on as food
t hroughout the year by a considerabl e nunber of
I ndi ans. Strangest of all to one who knows the
silt-1aden waters of the present stream the water of
Gla River is reported to have been clear and

sea- green.
Q Any reason to disagree with that account?
A | presume this is reported as M. Littlefield

did; it's depicting what people reported that they saw
But, you know, you're pulling one page out of a |arge
docunent, and | don't really have the full context of
what they're tal king about here, so...
Q Fair enough
Could you turn to Tab 19, please? And this

Coash & Coash, Inc.
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Is al so Ross's USGS Water Supply Paper 498,
Exhi bit X025, Part 116, Page 66.

And coul d you read the highlighted portion
pl ease?

A Yes.

More recent information is furnished by
M. John Montgonery, a ranchman residing in Arlington,
who has had many years' experience in southwestern
Arizona. He states that in the summer of 1889, when a
boy of 12, he was in canp near Powers Butte, on Gla
River. At that tine the river had a well-defined
channel with hard, sloping banks lined with cottonwoods
and bushes. The water was clear, was 5 or 6 feet deep,
and contained many fish. The grazing |ands near the
river were in nmuch better condition then than now.
Several varieties of grass then abundant have since
died out. M. Mntgonery attributes the change in the
character of the river largely to the practice of
cattlemen of burning the heavy brush that once covered
its banks in order to drive out wild cattle which had
sought shelter there. This destroyed the natura
protection and left the soft silty soil exposed to
rapid erosion. The disastrous floods of 1890 and 1891
did much to break down the river's confining banks,
partly filled the channel with sedinment, and in genera

Coash & Coash, Inc.
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interfered with the equilibriumthat had been
est abl i shed.
Q Any reason to disagree with that account?
A Well, again, | assune this is the facts, a
reporting of what this person read fromthe historic
account s.
Q And you did reference Ross's 1923 paper in
your report?

A | did.

Q Were you here for M. Burtell's testinony?

A Most of it, | believe.

Q And were you here for M. Littlefield s
testinony?

A | was.

Q And woul d you agree that -- with

M. Littlefield s, and | think you just did, his
opinion that primary source information is generally
the nost reliable in determ ning the condition of the
river?

A Vll, I'"'mnot a historian, but that appeals
to comon sense, yes.
Q And as a professional hydrol ogist, a serious

recreational boater, if I mght call you that, would
you agree that you can learn a |lot about a river from
actual l'y having boots on the ground?

Coash & Coash, Inc.
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1 A Sur e.

2 Q And you nentioned yesterday that you haven't
3 done a boots-on-the-ground inspection of the Gla. Do
4 you know of any experts in this case that have done a
5 boots-on-the-ground inspection of the Gla?

6 A Vel |, apparently M. Fuller has done sone.

7 Q I would like to take a | ook at your slides,

8 and | believe your newest version is Tab 28, which is
9 Exhibit X026. And if we could go to Page 6.

10 Is this the Msquito Fork River?

11 A Yes, it is.

12 Q And woul d you say this part of the river is
13 navi gabl e?

14 A Sonehow | knew that question was com ng.

15 This section of the river would be navigabl e
16 Dby small, shallow draft boats.

17 Q Is this a dryland river?

18 A This is not a dryland river.

19 Q If we could go to Slide 7.

20 And this is the Platte River; is that

21 correct?

22 A That's correct.

23 Q And that's a Mdwestern river?

24 A It is.

25 Q Wul d you characterize this river as simlar

Coash & Coash, Inc.
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to the Gla?

A There are simlarities between this river and
the Gl a.

Q What are the simlarities?

A Vel |, the braiding character of it,
primarily.

Q So you woul d disagree with Graf's quote that

we cited yesterday that said Mdwestern rivers have
differences fromdryland rivers?

A | didn't say that, no.

Q Are we | ooking at the low flow or the flood
channel here?

A Well, that's -- the answer to that question

Is not straightforward in this instance, because we

have to define what period of tinme we're talking about.
The area that's covered by -- that's within

t he rough bounds of the white line roughly corresponds

to the present-day flood channel, although I arge floods

can get out into the overbank area. But the historic

flood channel is much wider than what you see here. In

fact, it goes off the page on the top for sone

di st ance.

Q And you have a chart at the bottom of the
page. |Is that your chart?
A Yes.

Coash & Coash, Inc.
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And that shows the channel geometry in a

cross section; is that correct?

Yes. It shows the ground profile al ong that
Did you create a chart like this for the Gla

| did not.

If we could turn to Slide 8, please.
Which river is this?

This is the Copper River.

And where is that |ocated?

I n Al aska.
Is this a dryland river?
No.

Is it navigable?

| actually don't know the status of the

ty determnations on this particular river.
Is it braided?

Sur e.

If we could turn to Slide 9.

And this is the Chulitna River of Al aska?
That's correct.

Is this a dryland alluvial river?

It is not a dryland river

GILA RIVER

1 Q

2

3 A

4 white |ine.
5 Q

6 at any point?
7 A

8 Q

9

10 A

11 Q.

12 A

13 Q.

14 A

15 Q.

16 A

17 navi gabi |
18 Q.

19 A
20 Q.
21
22 A
23 Q.
24 A
25 Q.

And was this photo taken froma helicopter or

Coash & Coash, Inc.
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1 on the ground?

2 A It was taken froma helicopter.

3 Q Were you in the helicopter?

4 A | was.

5 Q I's this a navigable river?

6 A Again, | don't know the status of the

7 navigability determnation froma | egal standpoint.

8 suspect it would not be navigable.

9 Q I[f we could turn to Slide 10, please.

10 Now, you said yesterday this is the only

11 photo that you have of the Gla; is that correct?

12 A No, | didn't say that.

13 Q Do you have ot her photos of the Gla?

14 A Yes.

15 Q But you didn't include themin your

16 presentation?

17 A | did not.

18 Q Wy is that?

19 A Because they depict the Gla River as it is
20 today, and we're not talking about the Gla River as it
21 is today.

22 Q What about photos as the Gla R ver was

23 closer to statehood, do you have any of those photos?
24 A Vell, | certainly have seen, |'ve read the
25 docunents, |'ve read the other expert reports, |'ve

Coash & Coash, Inc.
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seen many of the photos that we've all seen in this

proceedi ng.
Q Why did you choose to put this photo in?
A | just thought it was a good illustration of

the braided character of this portion of the Gla
River.

Q When you did your flyover, what percent of
the tinme would you say the Gla was braided?

A It was braided the entire tine that | was
doing the flyover. | don't understand your question.

Q Was there a main | ow fl ow channel during your
flyover?

A I n places, yes.

Q What percent of the time was there a main | ow

fl ow channel ?

A At the risk of hel ping you, do you nean what
percent age of the distance?

Q Yes.

A | couldn't nake an estimate of that. | would
say a reasonabl e percentage.

Q Majority?

A ['mnot sure | would agree with that. |
woul d have to go back and study the photography nore.
Q And has this part of the Gla been subject to

di versi ons?

Coash & Coash, Inc.
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2 Q

3 A

4 Q

5 A

6 Novenber.
7 Novenber.
8 Q

9 picture?
10 A
11 shal |l ow,
12 Q
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14 Q
15 A
16 Q
17 A
18

19

20 Q
21 A
22 no.

23 Q
24 A
25 Q
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Yes.
Is this belowthe Gllespie Danf
Yes.
And what time of year was this photo taken?
As | said yesterday, | believe it was
M ght have been Cctober. | think it was

Do you know the depth of the channels in this

| don't know the exact depth. They're very

t hough.

How do you know they're very shal | ow?
Pretty obvious fromthe photograph.
Can you expl ai n?

My understanding of the rivers.

Say that again?

| said my understanding of rivers, the

character of rivers, and the topography that | can see
in this photograph, it's very shall ow

But you've no data to back that up?
| didn't sit down and nmeasure the depth here,

And you didn't try to float it in a boat?
No, | didn't try to float it in a boat.
Do you know how nuch flow is com ng through

Coash & Coash, Inc.
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at this point, what the cfs nunber m ght be?

A I don't know.
Q If we could turn to Slide 11.
Is this a quote fromUnited States v. Utah?
A Yes, it is.
Q Are you famliar with what the case decided

in regards to inpedinents |ike sandbars? 1In other
words, did they say anything el se about sandbars and
how t hey woul d view them regardi ng navigability?

A Vell, | think in general it depends on the
circunstance. Sandbars don't in and of themsel ves make
a river not navigable. Sonme sandbars make it very
chal | engi ng.

Q ['mgoing to read fromU. S. v. State of Utah
283 U.S. 64, pincite 86: Quote, Recognizing the
difficulties which are thus created, the master is
plainly right in his conclusion that the nere fact of
t he presence of such sandbars causing inpedinents to
navi gation does not neke a river nonnavigable.

That's essentially what you just said,

correct?
A That's fair.
Q I[f we could turn to Slide 12, please.

These are your river dynamcs slides, and in
the second bullet point, the first paragraph, you talk

Coash & Coash, Inc.
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about the increased frequency of floods and then a

brai ded channel. How |ong does the brai ded channe
| ast after a flood?

A It can persist for an extended period of
time. Depends on the circunstances.

Q And are you tal king about there the flood
channel ?

A ' mtal ki ng about the entire channel.

Q And when the flood recedes, what happens?

A Vell, the flow beconmes shal | ower, sone of the
brai d channel s consol idate, sone of them becone dry.

Q And they consolidate into what?

A Less channel s.

Q A low fl ow mai n channel ?

A I n sone cases.

MR. SLADE: That's it for ne,
Dr. Littlefield. Thanks.

MS. HERNBRODE: Mussetter.

MR. SLADE: Oh, Dr. Mussetter. Excuse
me. |I'mlooking at Littlefield.

CHAI RVAN NOBLE: |s there any other
exam nation, State Land Departnment?

M5. HERNBRCDE: No, we're good. Thank
you, Sir.

CHAl RMVAN NOBLE: And, M. Hyrcko,

Coash & Coash, Inc.
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think you' re next.

So nice of John to |let you have that
chair.

MR, HYRCKO Well, | prefer to sit on
the left. I'mblind inthis eye, so | have to --

CHAI RVAN NOBLE: Hey, that's better when
he's on your left.

MR. HELM He can exit quicker fromthis
side than he can this side.

MR, SPARKS: That way you don't have to
| ook at John.

CHAI RVAN NOBLE: All right, we're going
to take a short break while you're getting set up.

MR. HYRCKO  Thank you.

(A recess was taken from9:31 a.m to
9:37 a.m)

CHAI RVAN NOBLE: Are you going to do
this by yourself?

MR HYRCKO No, | think he'll be back

CROSS- EXAM NATI ON
BY MR HYRCKO
Q Good morning, Dr. Miussetter. M nanme is
Chuck Hyrcko. [I'man attorney representing Maricopa
County in this natter.
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A Good nor ni ng.

Q [''mnot a hydrol ogist, but I"mgoing to ask
you some questions, so if I'mnot clear or if | use a
termof art in your profession inaccurately, I would

appreciate it if you would just ask me to clarify so
that the record is clear and that we're conmunicating.
Is that fair?

A Sur e.

Q | understand that you haven't testified
previously or submtted any other reports to ANSAC for
any other river in Arizona at this point; is that
correct?

A No, that's not correct.

Q Whi ch other rivers have you submtted reports
to ANSAC or testified on?

A The upper Salt.

Q The upper Salt?

And you testified yesterday that you did --
you have testified in other cases of navigability in
other states, correct?

A | have not actually testified in other cases.
Q Wor ked on other cases of navigability?

A Yes.

Q Is that title navigability or sone other?

A Yes.
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Q And that was -- you have -- | recorded two.
One in North Carolina, the Yadkin River, is that one of
t hen?

A That's correct.

Q And you are working for Alcoa on that case?

A That's correct.

Q Were you a proponent of navigability or an

opponent of navigability?
A An opponent of navigability.

Q And then the other case that | noted, you
wor ked on the PPL Mbontana case, correct?
A That's correct.

Q And in that case you worked for PPL Montana,
and they were an opponent of navigability as well?

A That's correct.

Q And then you al so worked on -- the cases you
wor ked on in Alaska, were those for navigability as
wel | ?

A There is only one navigability case in
Al aska.

Q And that's the Msquito Fork?

A That's correct.

Q And you were working for the Departnent of
Justice?

A That's correct.
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Q And were they the proponent of navigability?

A They' re the opponent.

Q The Department of Justice is an opponent of
navi gability?

A Yes.

Q Can you tell me specifically what you did in

each of those cases?
Let's start with the Yadkin River. What did

you do, specifically, in that case?

A Vell, simlar to what |'ve done here, we
reviewed a | arge body of historical evidence,
hi storical mapping, did field trips to the river, a
field trip to the river, where we viewed the nodern day
conditions of the river. And then in that particular
case, actually did sone nodeling to try to understand
the hydraulic conditions in the river

Q Is that all that you did on the Yadkin River?
A From a techni cal perspective, yes.

Q And you then testified; is that correct?

A No.

Q You did not.

And what about on the PPL Montana case, what
did you do in that case, specifically?
A Primarily reviewed docunents and, again, did
field reconnai ssance of the reaches that were in

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1780

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

questi on.

Q Was that field reconnai ssance on the ground,
as was referred to earlier by the State's attorney?

A Some on the ground and sone aerial.

Q So in both of those cases you did
on-the-ground work?

A Yes.

Q How about in the Msquito Fork case, what did
you do specifically in that case?

A | have visited the area a fewtinmes. | have
collected a significant ambunt of data. |I'min the
process of analyzing data. |'ve reviewed historical
docunent s.

Q Have you done any fieldwork in that case?

A Yes.

Q On the ground type fiel dwork?

A Yes.

Q Did you do any nodeling in your work here in
the Gla River?

A No.

Q And your only experience of the lower Gla

was an overflight that you did in Novenmber of 2013; is
that accurate?

A That's correct.

Q ['mgoing to ask you a little bit nore about
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that overflight when we get to the photographs, but
we'll leave it there for now.

Dr. Mussetter, as part of your educationa
training, are you trained in the scientific nethod?

A Yes.

Q And the foundation of the scientific nethod
is formulation, testing and nodification of hypotheses
and measuring evidence agai nst those hypot heses,
correct?

A Yes.

Q Do you agree that in the scientific nethod
one doesn't posit a single alternative hypotheses;
rather, you propose various hypotheses and then set out
to locate evidence that will test those hypotheses; is
that accurate?

A That's a fair statenent, yes.

Q Wul d you agree that the scientific nethod is
i ntended to be as objective as possible and to avoid
bi as?

A Sur e.

Q Did you do a scientific nethod in this case?
A Yes, | would say | did.

Q What were your hypotheses in this case?

A Vel |, one hypothesis would be that the Gla
R ver nmeets the standard of navigability.
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Q And the alternative is --
A It does not.
Q -- it isn't navigable?
So you have two hypot heses?
A Yeah.
Q And you nentioned yesterday, | believe, that

you worked with or were famliar with the work that
Dr. Schummdid in 2005; is that correct?

A | was famliar with it, yes.

Q And so in your devel opi ng of hypotheses, you
started fresh; you didn't ook at what Dr. Schunm did
and start fromthere and work forward?

A Well, | can't say that | started fresh.
certainly was aware of what he did. He and | discussed
the evidence that he was | ooking at, his findings about
that evidence. So | had that in my mnd when | started
this. But | also backed up and seriously asked nysel f

could I, with scientific integrity, argue that this
river meets the federal test for navigability.
Q So I"'mgoing to ask you a little bit nore

about Dr. Schumm s work, but I've got sone nore
general i zed questions here first.

Since you're very famliar wth the PPL
Mont ana case, as you said earlier, you actually worked
on that case for the opponent, why is it that you did
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not consider the Gla River on a segnent-Dby-segnent
basis, as is required by the PPL hol di ng?

A Wll, as | said in sone of ny conversations
yesterday, it's my opinion, based on all the evidence
that |1've seen to this point, that the Gla River
t hrough Arizona doesn't nmeet the federal test for
navigability, and so it's unnecessary to break it into
segment s.

Q So is it fair to say that you did the
anal ysis of the various segnments and then decided it
was navi gable, or did you | ook at the whole river,
decide it was navigable, and then decide that you
didn't need to break it into segnents, just so that |
can understand it?

CHAIl RMVAN NOBLE: M. Hyrcko, |'m not
quite -- did he decide that it was navigable, is that
t he question you' re asking?

MR, HYRCKO |I'msorry, | nust be asking
t he wrong questi on.

BY MR HYRCKO

Q Ckay. The question |'masking then is,
apparently very badly, is that when you decided -- when
you canme up with -- you said that you did a scientific
process in this case, correct?

A Yes.
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Q And you al so said that you decided that based
on your experience or what you saw, you didn't need to
do any segment-by-segnent anal ysis because the -- is
that accurate?

A Yes.

But let me clarify that. | nean | |ook at

the river, different portions of the river as | study
the information that's available. So if that's what
you nmean by segnentation, yes, | consider there are --
the river has different characteristics all along its

l ength, and it's reasonabl e, depending on your purpose,
to break it into segnents, depending on your purpose.

As | said, | didn't feel that | needed to
break it into segnents in accordance with the
instructions in PPL Montana, because in ny mnd, the
entire reach that's in question here was not navigable
under its ordinary and natural condition at the date of
st at ehood, and so there's no reason to do that.

Q So in your opinion then, the PPL holding is
to first determne -- excuse ne.

So in your opinion, the PPL hol ding doesn't
require you to do an independent analysis of each
segnment; rather, you can look at the entire river first
and then -- | guess what I'mtrying to get at here is,
you acknow edge there's sone differences in the geol ogy
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of the river as it flows through Arizona, correct?

A Yes.

Q And one of those areas is bedrock-controlled,
for instance, the Gla Box and the area downstream of
San Carl 0s?

A Yes.

Q But you determned that -- and then there's
other areas that are alluvial, correct?

A Yes.

Q But in your opinion, the areas that were

bedrock and the areas that were alluvial were not
significantly different enough to do an anal ysis of
each of those areas and | ook at the historical evidence
for those specific areas?

A | didn't say they weren't significantly
different. M conclusion is that the entire reach is
not navigable, and | don't need to break it into
segnents. | don't need to consider -- | certainly
consi der the individual characteristics of different
portions of the river. But to formally say, you know,
| have Segment 1 here and Segnent 2 there, | don't need
to do that, because the whole thing is not navigable.

Q And that is largely based on the Kelvin gauge
data, correct?

MR, SPARKS: Pardon ne. Did you say
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Calva or Kelvin? There are two gauges.

MR. HYRCKO  Kelvin

MR, SPARKS: Wth an E?

MR HYRCKO  K-E-L-V-I-N

MR. SPARKS: Thank you. I'msorry.

THE WTNESS: Could you restate the
question, please?
BY MR HYRCKO

Q And your opinions, at least in the work that

Is in your presentation, is based |argely on the flow
data fromthe Kelvin gauge site for the USGS, correct?

A Vel |, the Kelvin gauge data forms part of the
basis for ny opinion. |'musing the infornation from
that gauge to illustrate points about ny understandi ng

of the behavior of the Gla R ver, the hydrol ogic
behavior of the Gla River. Certainly it varies along
the reach, would be different at different gauges; but
the general characteristics are very simlar

Q You testified yesterday about what your idea
of what the termordinary neans, but it's not really
clear to nme what you said.

Coul d you pl ease define for me what you
understand the word ordinary to mean as it is used in
t he Wnkl eman case?

A Vell, it primarily refers to the condition --
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inmy reading of it, it primarily refers to the flow
conditions that occur nost of the time. In other
words, it excludes extrene floods and it excludes -- |
intended to say excludes if | didn't. It excludes
extrene floods and it excludes severe drought.

Q And when you did your evaluation of the river
to determne its natural condition, did you evaluate it
as a river that was untouched by civilization excluding
any man-made diversions?

A | did the best | could, given the avail able
data, to understand what the river woul d have | ooked
like in the absence of those factors.

Q What time franme did you use as the standard
for this evaluation, or to put it another way, what is
your time period for untouched by civilization period
that woul d have existed at statehood but for hunman
I ntervention?

A Vell, strictly speaking, it would be even
before the Hohokans were in the area. But as is
described in the Wnkleman case, and | understand t hat
that case strictly applies to the lower Salt River, but
the time frames that they discuss | think also equally
apply to the Gla River. They said, well, the Native
American diversions had died out enough by the early
1800s, so that the early to, you know, perhaps up to
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1 1850, 1860 in their mnd would be representative of

2 natural conditions.

3 Q Is all the data that you | ooked at set out in
4 your report?

5 A No.

6 Q What other data did you use that wasn't set

7 out in your report?

8 A Vell, | looked at the data fromthe other

9 gauges along the system

10 Q VWi ch ot her gauges?

11 A I would have to go back through nmy notes.

12 There's a gauge up at the head of Safford Valley that I
13 remenber. There's a gauge at Maricopa that has a

14 shorter period of record. | |ooked sone at the gauge
15 below G || espi e Dam
16 Q So you | ooked at the Kelvin gauge data, the

17 Safford, and is that the head of Safford Valley?
18 A Yes.

19 Q Not the Calva Safford Valley?

20 A | probably also | ooked at the Cal va gauge. |
21 pulled nost -- all of the gauge data that | could find.
22 Q And then you | ooked at the Maricopa data in
23 the region of Maricopa?

24 A Ri ght.

25 Q And then G|l espie Dam

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1789

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

What is your definition then of what is the
natural and ordinary condition of the river on the date
of statehood?

A Vell, it's what the river would have | ooked
like -- specifically with respect to natural, it's what
the river woul d have | ooked |ike on the date of
statehood if we had not had the diversions and the
ot her human inpacts that have occurred al ong the reach

Q Did you evaluate the river in its ordinary
condition separately fromthe river in its natural
condition? For exanple, floods are natural by
definition, but they're not ordinary. So did you | ook
at the river separate fromits natural condition, in
its ordinary condition?

A Vell, | think what you're trying to do is get
me to segnment the ordinary fromthe inpact of the
floods, and as | said repeatedly yesterday, | believe

that during the very relatively short period of tine
that a flood is occurring on the river, that probably
Is excluded fromthe ordinary definition; but certainly
the effects of that on -- the long-termeffects of that
on the river are part of the ordinary condition. You
can't discount the floods.

Q So what's your basis for the long-term effect
of the floods being included in the ordinary condition
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of the river?

A ['msorry, you'll have to restate the
questi on.
Q Yeah, that's not very well done.

What is your basis for including the effects
of floods in the ordinary condition of the river? |Is
there any legal basis for that, or is that your
personal deci sion?

A Vll, I"'mnot an attorney. M job is to do
the best scientific job I can of understanding and
describing the character of the river. And it's ny
opinion, as is the opinion of other well-published
authors that you've heard about in these proceedings
many times, that these dryland rivers are very
flood-driven systems, and the characteristics are very
strongly related to the effects of the floods.

Q What el ements must you consi der when you
reach a conclusion on whether a river can be navi gated?
A Vell, | basically go back to the definitions

of navigability that start with the Daniel Ball test,
and that |anguage is essentially repeated in the
Arizona Revised Statutes. And it's been clarified in
PPL Mont ana.

Q And those elenents are, if you can just spell
themout for ne?
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A Can it be used as a highway for commerce in
its ordinary and natural condition
Q And evidently you determ ned the river is not

susceptible to use as a highway of commerce. How did
you determne that? How did you arrive at your opinion
that the river was not susceptible for use as a hi ghway
of commerce?

A By studying the physical characteristics of
the river and matching that up with ny understanding of
the types of watercraft that would be custonarily used
around the date of statehood.

Q Did you include any of the analysis about the
types of watercraft used at or around the date of
statehood in your report?

A | didn't do quantitative analysis of that.

Q And did you then do qualitative analysis in
your report?

A Vell, | certainly have read the historica
accounts. |'ve, you know, listened to the testinony of
M. Littlefield and others about the types of boats,
and |, you know, matched that up with the character of
the river.

Q Just so that | understand, did you attend the
2005 hearings in this matter?

A | did not.
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Q So when you heard Dr. Littlefield' s
testinony, that was just this past week, correct?

A Yes.

Q So how did that enter into your analysis of
boating, the qualitative anal ysis?

A Vell, | read his report prior to ny

testinmony, and |'mal so aware of many of the historica
accounts that he cited from other docunents, reading of
ot her docunents, several of which | was questioned
about this norning, in fact.

Q Did you read his report before you wote your
report?

A | read sone of his earlier reports.

Q Did you read any other expert reports before
you wrote your report?

A Yes.

Q Whi ch ones?

A Well, certainly Dr. Schummis report. | read,

I'"mnot sure all of, but nmuch of the technical reports
that were submtted by M. Fuller and Stantec in the
earlier proceedings.

Q D d your determi nation whether the river was
susceptible for use as a highway of commerce require
that both trade and travel occur together or that trade
and travel must be commercial ?
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A According to the | anguage of the Montana PPL,
it nmust be a commercial reality. So to ne, that
i nplies sone correlation to being commercial, yes.

Q Ckay, so the answer is, yes, your definition
of hi ghway of commerce required that the activity be
comrercial in nature.

How about that the trade and travel nust be

t oget her ?

A | think that's a fuzzier question. | don't
know t hat they need to necessarily be together.

Q So you coul d have travel, conmercial travel

occurring, in your opinion, you could have comercia
travel occurring, but it wouldn't necessarily have to
be comrercial trade in order for a river to be

navi gabl e?
A | think that's correct.
Q Does your determ nation whether the river was

used or susceptible to use as a highway require both
upstream and downstream travel ?

A Not necessarily.

Q So your opinion then, that downstreamtrave
could be sufficient if a river otherw se nmet the
definition of navigability?

A [t coul d.

Q Did your determ nation whether the river was
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susceptible to navigation require that a profitable
comrercial enterprise be conducted or capable of being
conducted on the river?

A | don't recall ever seeing |anguage in any of
t he docunents that |'ve read that would suggest it has
to be profitable.

Q In fact, many busi nesses aren't profitable,
right?

A Yes.

Q Did your determination of navigability

consi der overland transportation in proximty to the
wat er cour se?

A Not really, no.

Q Yest erday you were asked sone general
questions by the State's attorney, and | just had a
couple nore, and I would Iike some clarifications of
what you said about. .

How woul d you define the term fl oodpl ai n?

A Fl oodplain is the area adjacent to the
channel that is inundated by flows under the current
hydr ol ogi ¢ condi tions.

Q And when you say it's inundated by flows,
it's inundated by floods?

A By flood flows. It can be inundated by high
flows, yes.
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Q And then how woul d you define the term | ow
fl ow channel ?

A A smal| channel within the nain channel that
carries |ow di scharges.

Q So you just used the termmain channel. In
your mnd, is main channel synonymous w th floodplain
or flood channel? |'mjust trying to understand the
terns.

A It depends on the type of river we're talking
about .

Q Vell, we're talking about the Gla River, so
let's limt it so Arizona's Gla River

A Ckay.

Q So in your mind then, is the floodplain
synonynous with the main channel? |'ve heard you use
that term

A Yeah. \Wat |'ve heard in this proceeding

referred to as the flood channel in many cases probably
does expand beyond what | would typically refer to as

the main channel. But in a braided systemlike the
Gla River, that gets a little bit confused. |It's sort
of a fuzzy. It's a matter of semantics, frankly.

Q But you woul d agree then that the low flow

channel is included within the nmain channel and the
fl ood channel ?
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A Sur e.

Q And the floodplain?

A Vell, the floodplain is separate fromthe
mai n channel, in ny mnd

Q So just so that I'mclear, you ve got the | ow
fl ow channel, which I've heard the termthal weg used.
| don't knowif that's the sane termthat -- is that a

termthat you would use to refer to the | ow fl ow
channel ?

A | would not typically use that term but |
under stand what that means, and | think in nost
people's mnds it generally means the same thing.

Q You woul dn't use the term is that just
because it's not in your profession, or you have a
different definition of what that neans?

A | use the termthalweg, but | don't typically
say the thalweg channel. The thalweg is the deepest
part across any cross section. It refers to one point,
strictly speaking.

Q Fair enough. So it's the -- if you're
| ooking, it's nore of a point --

A Yes.

Q -- thalweg point, which would be included --

would it be included in the low flow channel, generally
speaki ng?
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A Cenerally, it would, yes.

Q And then so you have the | ow fl ow channel and
then you have the -- which a narrow | ow fl ow channel
and then you have a broader main channel; is that
accurate?

A Well, the | ow flow channel typically would be
narrower than the nain channel, yes.

Q And included within that main channel ?

A Yes.

Q And there m ght be other mnor channels

within that main channel ?

A Coul d be.

Q And those would be at different elevations
than the |l ow fl ow channel ?

A Coul d be.

Q Wuld the -- so you say could be, so are
there nultiple | ow fl ow channel s?

A There can be.

Q Is that a static condition?

A That depends on the time frame that you're
tal ki ng about .

Q Let's say is that static over the course of a
decade in Arizona, like in the Gla Rver?

A Most |ikely not, but it could be.

Q Wul d the water tend -- if you had nore than
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one |low flow channel, would the water tend towards
form ng one channel over tinme?

A Not necessarily.
Q So -- we'll get back into that later on
How woul d you define the term conpound
channel ?
A A compound channel is a channel that has --
what's the easiest way to say it -- different stages;

has topography within the channel that becones
i nundated at different levels of flow

Q So we can relate that to the context of the
prior definitions, does a conpound channel have a | ow
fl ow channel, at |east one | ow fl ow channel ?

A Ceneral ly, yes.

Q And then you have higher channels w thin that
overall definition of conpound?

A (Wtness nodded.)

Q And does the compound -- I'msorry. 1Is that
a yes?

A That's correct, yeah

Q And then the conpound channel, would that be
how you could -- would a nain channel be -- could it be

consi dered a conpound channel if it indeed has a | ow
fl ow channel with other channels and el evati ons?
A Sur e.
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Q As a practical matter, how do you end up with
multiple low fl ow channel s? Wuldn't they have to be
at an identical elevation?

A Not necessarily.
Q So you coul d have a | ow fl ow channel at
1 foot and then another |ow flow channel at 2 feet?
A Vell, I"'mnot prepared to put nunbers to it.

You woul d have to show nme the specific situation. But
they can be at different elevations.

Q Yeah, | guess the question that -- the word
| ow fl ow channel seens to inply a single channel. So
by -- you're saying that that definition does not
include -- it does not limt itself to a single
channel ?

A It doesn't have to limt itself to a single
channel. 1t depends on what you mean by | ow fl ow.

Q Fair enough. So if | neant |owest flow or

nmedian flow, or let's use the termlowest flow channel,
then you woul d have one channel, correct?

A | suppose in the limt, if you continue to
decrease the flowto virtually nothing, at sone point
you're going to dry up all but one channel

Q So by inference then, that you woul d have at
hi gher flows than that case you just described, water
woul d spill out of that channel into -- possibly spil
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out into other parts of this conmpound channel ?

A Yes.

Q Can you estinmate the dinensions of an average
sandbar in the Gla River?

A Not at this tinme.

Q And you said that when you did your
overflight in Novenber of 2013, you didn't put your
feet on the ground and actually go nmeasure sandbars or
| ook at the sandbars that existed out there?

A | looked at themfromthe air. | didn't get
down on the ground and | ook at them
Q Are you able to estimate sandbars from a

heli copter, the dinensions of a sandbar?

A Roughl y.

Q So but you didn't do that on this flight,
this past overflight that you did?

A My purpose was not to quantify the di nensions
of sandbars.

Q How about frequency of sandbars; do you
have -- can you estimte how frequently sandbars

appeared in the lower Gla River belowthe Salt River
confluence, but upstreamfromthe Col orado confl uence?
A Vll, there's a little bit of a problemwth
the questions that you're asking me, because in order
to clearly see it as a sandbar, you have to have enough
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water in the river to be able to distinguish the
t opography and so on; and there wasn't. It was
basically dry, as the one picture we | ooked at earlier
this norning was. So the only way you could really do
that is do a very detail ed topographic survey.

Q And again, you did not do that detailed
t opogr aphi ¢ survey?

A | did not.

Q Do you know what the flow rate was on that
day you flew the lower Gla?

A | don't know. Very |ow.

Q I's that the flow that passes through the

Gllespie Damthat isn't taken up by the Pal oma Ranch
Canal, the flow --

A Well, the photo that | |ooked at with the
State's attorney earlier today, that was bel ow
Gllespie Dam and the answer is yes.

Q And you're aware that there's a diversion
upstream fromthere and just below the G|l espie Dam
for the Pal ona Ranch?

A Yes.

Q And did you see it when you were out there?

A | probably did. | don't specifically
remenber it.

Q Continuing with the sandbars, woul d sandbars
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have appeared nore or less frequently in the Gla R ver
than, say, in the Col orado?

A Vell, bed material characteristics are
sonewhat different in the Gla River than they are in
the Col orado, so they woul d have different

characteristics. Wuether less frequently -- there are
different scal es of sandbar, for one thing, so we
can't -- you can't really generalize about that. It

depends on what scale of bedformfeature you're talking
about .

Q Well, actually, I'mnot tal king about scale.
| mtal ki ng about frequency. And | understand there's
different flows and different bed materials, but in
your 34 years of experiences in this field, and based
on your study of the Gla River, would you say that
sandbars occurred on the Gla River, inits natural and
ordinary condition, nore or less frequently than on the
Col orado River?

A Vel |, again, | know you're not talking about
scal e, but when we tal k about sandbars, we have to talk
about scal e, because sandbars are basically a bedform
feature. There are many different scal es of bedforns,
and so the frequency of one type is different fromthe
frequency of others. Wether -- and they're different
between the Gla River and the Col orado River partly
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because of the characteristics of bed material and
partly because of the hydrol ogic characteristics.
So | couldn't say. They would be different.
Whether it's nore or |less frequent, | don't know.
Q Fair enough
How about the frequency on the Verde River?
The sanme questions related to the Verde River. Do you
have any opi nion about the frequency of sandbars on the
Gla River, and I'm neaning specifically fromthe
confluence with the Salt down to the Col orado, versus
the frequency of sandbars on the Verde River?
A Well, the Verde River is, by and large, a
gravel, cobble bed stream so the frequency of sandbars
there is nmuch different.

Q Less?

A ['mnot sure |'ve ever actually seen a
sandbar on the Verde River. | would have to go back
t hrough nmy photos to see.

Q How about the Salt River?

A Coul d you restate the question again?

Q Wul d sandbars have appeared nore or |ess

frequently on the lower Salt R ver versus the Gla
R ver downstream fromthe confluence with the Salt?
And maybe | -- | think | m ght have m sspoke that,
m sstated that question
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Wul d sandbars have appeared nore or |ess
frequently on the lower Salt than on the section of the
Gla fromthe confluence with the Salt down to the
Col or ado?

A Again, it depends on a variety of factors,
i ncluding the bed naterial and the hydrol ogic
conditions, and so on. They're probably somewhat
simlar. | couldn't quantify that at this tine. But
the character of those two portions of the river are
sonewhat simlar, so they' re probably not that
different.

Q Are you aware of any waterfalls in the
section of the Gla which is noted by the State as
bei ng sections Segnents 7 and 8, which is the -- are

you famliar with the segment nunbers, so | can shorten
up the language a little bit?

A Ceneral ly.

Q Are you aware that the sections Segments 7
and 8 are the segnments of the Gla River noted by the
State fromthe Salt River confluence down to the
Col or ado?

A Yes, |'maware of that.

Q So if | say Segnents 7 and 8, you know what
' mtal ki ng about ?

A | do.
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Q Are you aware of any waterfalls in Segnments 7
and 8 of the Gla?

A ['mnot aware of any waterfalls.

Q Are you aware of any rapids in Segments 7 or
8 of the Gla?

A No.

Q Are you aware of any beaver dans that

conpletely span the Gla River, or any beaver dans for
that matter, in Segments 7 or 8?

A No.

Q Did your client ask you to study the
San Pedro River?

A No.

CHAl RMVAN NOBLE: M. -- Jeff, would it
be appropriate to take a break now?

MR, HYRCKO  Yes.

CHAI RVAN NOBLE: W'l take a ten-mnute
br eak.

(A recess was taken from10:15 a.m to
10: 26 a.m)

CHAl RVAN NOBLE: Ceorge, are we on?
BY MR HYRCKO

Q Dr. Mussetter, | just have a few questions

here. You were present for Dr. -- or for M. Gookin's
testinmony last tinme?
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A Yes.

Q And you answered sone questions yesterday,
bel i eve, about M. Gookin's n-values, and you testified
that you thought M. Gookin's n-value was too |ow for
the Gla River; is that correct?

A That's correct.

Q | believe you testified that you felt a nore
reasonabl e base value of 0.026 to 0.035 was reasonabl e,
correct?

A That's a reasonabl e range, yes.
Q And what did you nmean by the term base val ue?
A Wl l, that the base value is intended to

descri be the hydraulic roughness associated wth,
basically, the boundary friction on the bottom of the
channel, but there are other factors that can affect

t he roughness as well, which are in nost rel ationships
addi tive.

Q And they can be significantly additive,
correct?

A They can.

Q Based on your years of experience researching
the river, do you have an estimate of the n-val ue of
the river, of a final n-value of the river in the
segnment downstream fromthe confluence of the Salt to
the Col orado River, Segnents 7 and 87

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1807

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

A It would vary dependi ng on which portion of
the reach you're in, particularly the anmount of
vegetation, the amount of irregularity in the channel
obstructions in the channel, that sort of thing.

Q How woul d you cone up with that n-value if
you were tasked with doing that?

A Vell, the first thing | would try to do is
get sone data that would -- water surface el evation
data that would allow nme to calibrate either a nodel or
a hydraulic calculation to what was observed in the
field.

Absent that, then |I would go back to
publ i cations' relationships |ike the one that we
di scussed yesterday, and sel ect val ues based on the
characteristics of the river as described in those
rel ationships. You know, nost of them are devel oped
based on real data, and so we try to match up the river
that 1'mworking on wth the character of the river
that those data were devel oped from

Q And how woul d you do that for the natural and
ordinary condition of the river that existed at
st at ehood?

A Vel |, that woul d be chall engi ng, because we
really don't know exactly what the river |ooked |ike
under its natural condition
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Q Did you attenpt to do that in the nodeling
work that you did on the other navigability studies
that you participated in?

A Yes.

Q And for the natural and ordinary condition of
those rivers?

A Yes.

Q And you were able to do it there?

A W were able to make estinates.

Q But you didn't do that for this report, for
this declaration?

A | did not do hydraulic calculations for this
| ssue.

Q And M. CGookin testified, |I believe, that the
diversions of the Salt and Gla River and the
percol ation of that diverted water into the groundwater

sped up the recovery of the Gla River channel. Do you
agree with that statenent?

A Coul d you read it again, please?

Q M. Gookin clainmed that the diversions from

the Salt and Gla Rivers and the percol ation of that
diverted water into the groundwater sped up the
recovery of the Gla River channel

| believe he was questioned by M. MG nnis
and on redirect, and there was some di scussi on about
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how that effect counteracts the effect of the
di versi ons thensel ves.
Do you agree with the conclusion that
M. Cookin reached, or you don't -- did you hear that?
A ['mnot sure | know the full context of the
question that you' re asking me, so I'mnot really sure
| can give you an answer.

Q Have you done any studies to that effect, on
the effects of groundwater percolation and diversions?

A Yes.

Q And did you see any effects on the rebound of

river into their single-thread condition in those
studies that you did?

A The purpose of the studies that |'mthinking
of wasn't -- that wasn't the purpose. So | can't
answer that question.

Q Fair enough

I would like to just ask you a few questions
about your declaration. Do you have a copy of that in
front of you?

A Yes, | do.

Q In the first section, the introduction
define what you nmean by the termindependent assessnent
in the first paragraph.

A | mean | pulled together the avail able
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i nformation and studi ed that information and made ny
own determnation as to whether | thought the Gla
River would be -- would fit the federal test of
navigability.

Q And the legal standard that you applied was
the standard set out in Wnkleman --

A No.

Q -- or which?

Wi ch | egal standard did you use in your

I ndependent assessnent ?

A Begins with the Daniel Ball test, and it was
clarified by the PPL Montana decision. Those are the
primary ones.

Q In this paragraph you reference various
techni cal docunents that you will subsequently refer
to. 1Is this reference nmeaning every techni cal document

that you subsequently referred to, or does it nean
sonet hi ng el se?

A Coul d you restate that again, please?

Q In this paragraph you refer to various
techni cal docunents that you will subsequently refer
to. | believe it's in the mddle sentence.

It says, including various technical
docurments that will be cited below. Does this nean
every technical document you're -- | guess we have to
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| ook at the first part of the sentence: This
assessnent included review of the expert report from
Schunm and testinony of Dr. Stanley Schumm regardi ng
this matter, and independent review of additiona
rel evant information, including various technical
docunents that will be cited bel ow
This -- let nme scratch that question.
Are the page citation contained in your

Ref erences appendi x the extent of your reliance on
those references to support the statenents for which
they were cited in the body of your report?

A In general, that's true. Although, nost of
t hose docunents |'ve read the bulk of the docunent,
and, you know, when you read information, maybe you
don't specifically address it in the report, but it
does influence the way you think about the issue that
you're studying. So | can't say that | didn't consider
anyt hing outside the context of those pages.

Q You testified on your |owlevel overflight,
t he purpose of that was to gain firsthand know edge of
the present-day conditions of the river. Wy did you
need to evaluate the present-day conditions to
determ ne whether the river was navigable in its
natural and ordinary condition in 1912?

A Well, in the ideal world I would go back and
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| ook at the natural condition; but I can't do that,
So -- and | have to look at it as it is today. And
certainly the character of the river today tells us --
gi ves us good information about what the river m ght
have | ooked like in its natural condition

Q So your -- why did you end the flight where

you did, 24 mles dowmstreamfromGllespie? O, |I'm
sorry -- yeah, 24 mles dowmnstreamfrom G || espie.

A Basically, a tinme issue.

Q Was it inportant to gather that sane present

know edge both further downstream and upstream from
t here?

A | think the part that | viewed gave ne enough
i nformation, coupled with the other avail able
information that | have, including aerial photographs
and ot her data that we've discussed.

Q And you used that for the other areas?
A [''msorry?
Q So you used that other information to cone up

w th your conclusions about the other segnents of the
Gla?

A Yes, | |ooked at all the avail able
information that | could that was rel evant.
Q Did you use -- how did that overflight

i nfl uence your navigability determ nation?
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A It just basically gave ne the context so that
| understood the general geography of the river,
| ocations of things, what the adjacent topography is
i ke, what the -- you know, how the geol ogic influences
affect the character of the valley, general
i nformati on.

Q You woul d agree, though, that nothing rel ated
tothe Gla River inits natural and ordinary
condition, as those terns are applied in Wnkl eman, was
visible on that overflight?

A No, I wouldn't agree with that.

Q So you woul d say that in that overflight in
November of 2013, you were viewing the river inits
natural and ordinary condition?

A | didn't say that.

Q So what about that flight -- what did you see
on that that was related to the natural and ordinary
condi tion?

A Vell, again, | answered that a few m nutes
ago. The overflight gives me a sense of the character
of the valley, the character of the materials that the
river flows through, sone information about the
vegetation, although I'msure at this tine it's quite
different fromwhat it was in its natural condition
But it all puts the characteristics of the river into a
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cont ext .

Q Wuld the G|l espie Dam have affected the
mor phol ogy and conditions of the Gla River after it
was built in 19217

A Yeah, certainly locally it would have.

Q You're aware that the Wnkleman case requires
ANSAC to do a particul arized assessnment to determ ne
whether a river or part of a river is navigable,
correct?

A | woul d have to see the specific |anguage
you're referring to. | haven't menorized the W nkl eman
deci si on.

Q Dr. Mussetter, would you read the Footnote 9
on Page 237 of the W nkleman decision?

A Yes.

In conducting the, quote, particularized
assessnent, unquote, required to determ ne whether the
river was navi gable, see Hassell -- and then it cites
the Arizona statutes -- ANSAC was required to nake its
determ nation, quote, in witing with sufficient
docunentation and detail to confirmthe rational e and
basis for the determ nation

Q So as you just said, you weren't aware that
that was in the Wnkl eman case?
A | have read that |anguage before. | just
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simply didn't renenber the details of it.

Q VWhat portions of your report fulfill that
particul arization requirenent that ANSAC nust address?

A | think the entire report does.

Q So the entire report is for the entire river,
correct?

A Yes.

Q And it doesn't -- you said earlier you didn't

do a segnent - by-segnment determ nation?

A No, | didn't say that.

Q Vel |, you said that you determ ned that
segnent - by- segnent anal ysi s was not necessary because
you felt the entire river -- am| msstating your
testinony?

A Yes, you are.

Q Ckay, what -- your testinony was, as
understood it, was that you believe the entire river
was not navigable, correct?

A That's correct.

Q And that as such, you didn't need to do a
segnent - by- segnent determ nati on?

A Vell, | think we're tal ki ng past each ot her

| didn't formally break the river down into segnents in
accordance with the instructions in PPL Montana because
it's unnecessary.
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But as | considered the characteristics of
the river and whether or not it was navigable,
consi dered the characteristics of each individual
section, or if you want to refer to it as segnent,
that's fine. It has a different neaning in that
context. The river has variable characteristics along
its length, and to the best of nmy ability, | considered
all of those characteristics.

Q And did you docunent the different

characteristics of the river in your declaration, or
the different sections?

A To sone extent, | did, yes.
Q Where is that laid out?
A Well, the -- some of the graphics describe

different segments of the river, different sections of
the river; the Burkham plots, for exanple, the
Huckl eberry plot, the mapping in Figures -- put ny
gl asses on -- 6, 7, 8.

Q Yeah, we'll get into those a little bit
| ater. But just the Burkham plot and the Meko plot,
those are for the Safford Valley, correct?

A The Burkham plot | believe is, yes.

Q And what about the -- we're |ooking at
Figure 4 of your report on Page 97?

A Yes.
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Q So does that data all relate to the Safford
Val | ey?

A The data relates to the Safford Valley, that
gauge at the head of Safford Vall ey.

Q In any of the navigability determ nations

that you' ve done previously, how many times has it been
to determne natural and ordinary conditions of a river
150 years after that condition existed?

A None of them were 150 years after the
condi tion.
Q In your Qualifications section, you spent

time discussing your association with Dr. Schunm \What
do you nean, you're generally famliar with his 2004
report. Let ne correct that; generally famliar with
the work that he did.

A W' ve tal ked about that already. | had brief
di scussions with himabout what he was doi ng and what
he was fi nding.

Q But you didn't do any of the work with himor
for hinf
A | did not.

Q On the Section 1.2 on Page 1 of your report,
you say based on ny review of Dr. Schunm s report and
ot her background material. What is that other
background material you're referring to?
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A Vell, first of all, the sentence doesn't say
ot her background materi al

Q Thank you. It says and background nateri al
What background material is that referring to?

A That particular clause refers to the
background material that Dr. Schumm considered in
preparing his report.

Q Is that the sane material referenced in
yours, your declaration?

A Some of it is, yes.

Q ['"mjust trying to cut out questions here and
shorten it up.

A ['min favor of that.

Q | believe you, in your report, in Opinion 1,

you state that portions of the river had a
single-thread channel in the md 1800s until the early
1900s, correct?

A | did say that, yes.

Q And was that a perennial flow through those
segnent s?

A I think sone of the historic accounts
i ndi cate that there was perennial flow.

Q But you don't have any -- you didn't do any

studies to determi ne what that fl ow woul d have been,
correct?
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A | did not try to quantify that flow

Q You testified yesterday that after
significant flooding, assum ng that the flow conditions
revert to those existed before the flood, that the

channel formwould revert to the flood formin -- the
formin existence before that flood; is that accurate?
A Ceneral ly speaking, that's true.

Q Wy didn't the Gla River heal itself and
revert to its prior formafter the major floods of the
| ate 1800s and early 1900s?

A Because there wasn't enough flow to support
the processes that cause it to recover; but to sone
extent, it did recover.

Q And your Power Poi nt slides document the river
channel did narrow, correct?

A Yes.

Q In your Opinion No. 3 on Page 2, would you

agree that the Gla's present hydrologic conditions are
not the sane as existed prior to the floods you
reference in Opinion 2?

A ["msorry, | lost the question. Could you
ask it again, please?
Q In Opinion No. 3 you state under present

hydrol ogi c conditions. Wuld you agree that they are
not the sane hydrol ogic conditions that existed prior
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to the major floods of the |ate 1800s?

A [''mnot sure |I'munderstandi ng what you're
asking ne.
Q ['ll pass on that question. | think we've

got it covered.
In Opinion No. 5, you nmention a small boat?

A Yes.
Q What are the di mensions of the small boat
that you reference there?
A | can't give you specific dinensions, but |I'm

t hi nking of something |ike a canoe or a small skiff or
a rowboat or sonething of that sort.

Q How deep would the water need to be to use
that boat, in your m nd?

A Depends on what you're using the boat for and
how | oaded it is.

Q For navigability, for the navigability test?

A There's a lot nore to the question of the

navigability test than just the depth of flow to float
t he boat.

Q How about |ike on an expedition with a man
and his gear for five days; would that be included in
that definition of floating a small boat?

A It could, yes.

Q In this opinion you nention reconstructed
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annual flow extending back to the 1600s, correct?

A Correct.

Q Do those records go back to before 1600?

A The specific ones that I'mreferring to here
cone fromthe Meko and G aybill study, and they do not.

Q Fair enough

Does that Meko and Gaybill work tell you
what ki nd of channels were in existence in the Gla
River before the arrival of Europeans in the 1800s?

A It tells us what -- their estinmates of the
annual flowin the river. |t doesn't say anything
about the physical characteristics of the river.

Q And it also doesn't talk about -- it also

doesn't relate to the frequency of flooding, correct;
it's just whether it's a wet year or a dry year?

A Wll, as | illustrate in the conpani on
figure, in nost cases it does tell you something about
the flooding as well.

Q How does the -- never mnd
You nentioned unusually low -- unusually dry
conditions in that opinion as well. Let me find the

| anguage here.
Unusual |y | ow fl ows during the period of the
1850s to 1900s; is that correct?
A Vll, | said the md to |ate 1800s.
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Q I's the 1850s md of the 1800s?
A Sure.
Q Could the low flows that you tal k about have

been caused, at least in part, by the diversion of
water fromthe Gla River?

A In some cases they coul d have.

Q And | believe you did touch on this earlier
in your Opinion No. 6 there about the |anguage
significant segnment. How |long would a segnent have to
be before you would consider it navigable irrespective
of the conditions of the river?

A | can't give you a specific nunber, but it
has to be Iong enough to neet the commercial reality
part of the test.

Q So how long is that, Dr. Missetter? How | ong
would it take to be a commercial reality?
A It depends on the circunstances. There isn't

a general answer to that question.

Q Could it be 1 mle?
A ['mnot sure that would be | ong enough.
Q Is it -- how about 17 mles?
A Under some circunstances, | coul d see that
17 mles mght be | ong enough.
Q Wul d you consi der the segnent from-- of the

section of the river of Segment 8 fromthe Col orado up

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1823

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

to Dome a significant enough segment for navigability
determ nati ons?

A [t may be.

Q Turning to the Page 3 of your report, the
table figure -- I'msorry, Figure 1. Wat form would
the G la have been before the flood of the 1800s began?

A Well, actually, you would have had a variety

of forns, depending on which portion of the channel
you' re discussing. The overall formof what you all
have been referring to as the flood channel would be 5.
There woul d be parts of it that would be simlar to
perhaps the 3b to 4 category.

Q So in the 3b to 4 category, let's say 3b,
woul d that type of channel have been navi gabl e as
defined by Arizona state | aw?

A On the Gla River, that part of the channel
in ny opinion, would not have been navi gabl e according
to the federal test.

Q Which part of the federal test disqualifies
that segnment from being navigable if it's a formof 3b?

A As |'ve repeatedly testified here, the
character of that channel, it's small, it's too

shallow, it's too variable, the flows are too erratic.
It's, over certain periods of tine, unstable. And I
don't believe it nmeets the comrercial reality part of
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the test.

Q Agai n, just checking off questions.

In the first paragraph of Page 4, you talk
about not being able to define the dom nant discharge
because the larger flood flows are nore
geonor phol ogically effective than the nore frequently
occurring flows.

What does that nmean?

A It means that in the type of channel that we
have in the Gla River, it's, as | said early in the
paragraph, it's a nonequilibriumform So the form
that you see at any particular tine is very strongly
affected by the flood, the previous flood history. And
the flows that you see in the river don't, under nornma
conditions, don't fill that whole part of the channel
So you don't have a self-adjusted channel. It blows it
out, and then over time it sort of slowy goes back to
sone kind of a recovered channel, and then the fl oods
cone again and it blows it out again.

As opposed to, I'Il say, for exanple, a
Pl ains river, where you would have a wel|-defined
bankful | channel, where you can clearly define where
t he banks are. Under nost flow conditions, nost of the
bed of the channel is under water, and the banks are
fairly steep and wel|-defined, and then when you get a
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flood, it spills out into the overbanks.

Q Do you have any opinion -- and maybe |'ve
asked you this before, but just want to nake sure |
did. Do you have any opinion on what the natural and
ordinary flows of the Gla River are in terns of flow
rate?

A | don't have a quantity, no.

Q Turning to Page 5 of your report, | just have
one question about that Burkham study. Do you know how
| ong m | es-w se the Burkham study covered in the
Safford Vall ey?

A | woul d have to go back to the docunent to be
sure. | think it's probably on the order of 30 to
40 m | es.

Q You al so nmentioned the Huckl eberry study
(1993) in this section?

A Yes.

Q Did either Huckleberry or Burkham study the

river fromits confluence with the Salt to the
Col orado?

A Certainly not in those studies at |east.

Q Not in the studies that you cited here?

A Right. R ght.

Q In Section 2.2.1 the Gla River at and after

the Date of statehood on Page 6. On Page 6 of your
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report, Section 2.2.1, Gla River at and after the Date
of statehood. Do any of the studies that you rely on
in that section showthe -- let me back up.

Do any of the studies that you reference in
this section draw their conclusions regarding the
condition of the Gla River inits natural and ordinary
condi tion?

A Al'l of these studies were done based on
i nformation basically since the date of statehood, so
they don't explicitly try to describe what the river
| ooked liked in its ordinary and natural condition.

Q So the answer to that question is no?

A It's a qualified no, because there's a |lot of
information in these studies that tell us things about
what the river nost |likely |ooked Iike under ordinary
and natural conditions.

Q But all the studies that were done since the
date of statehood were done when the river had al ready
been significantly diverted, correct?

A That's correct.

Q Turning to the Meko study reference on
Page 8, you used that reconstructed annual flows as --
in your analysis, correct?

A That's correct.

Q And | believe you testified that you -- that
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is to determ ne the annual flows, but not the nedian
flow or average daily flows, correct?

A Vell, to the extent that Meko's results
correctly depict the annual runoff, you can use that to
cal cul ate what the average daily flowis.

Q And that's sinply dividing the flow by 365?

A Essentially, with sonme conversion, yes.

Q In this Figure No. 4 on Page 9, the Meko
data, in this figure you' re conparing the nodel ed data
to the nmeasured data on the right of the -- on the
right side of the figure, correct?

A That's one purpose, yes.

Q But it is conparing nodel ed data to neasured
dat a?

A Yes.

Q Did you al so | ook at how the post-1900 gauge
data conpared with the nodel ed data for the same years?

A | did look at that briefly, yes.

Q But you didn't put it in your report?

A | did not.

Q | have a few questions about your Power Poi nt
presentation. Do you have that with you?

A | do.

Q On Slide No. 5, that depicts a navigable
segnment of the Col orado River, correct?
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A That's ny understandi ng, yes.

CHAI RVAN NOBLE: Now, M. Hyrcko, could
you make sure we identify what it is you're talking
about with hinf

MR, HYRCKO  Yes.

CHAI RVAN NOBLE: Ckay. For the record.
BY MR HYRCKO

Q Al of the references are from X026, your
Power Poi nt presentation, and I'mgoing to be asking
questions about the nunbered slides in that
presentation.

CHAI RVAN NOBLE: Thank you.

BY MR HYRCKO

Q So on that Slide No. 5, that's -- howwde is

that channel in the inmge?

A ['mnot sure of the exact width. It's
probably a few hundred feet.

Q Do you know how deep it is?

A No, | don't.

Q Do you know how | ong the navi gabl e segnent is
t here?

A | don't recall the length of it. It's a few
tens of mles, as best | renmenber.

Q Do you know what the flowrate is depicted in

t hat photo?
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A [t's roughly 18,000 cubic feet per second.

Q I's this river diverted for irrigation
upstream fromthis segnent?

A There are diversions upstreamfromthis
poi nt, yes.

Q Are there any sandbars visible in this
phot ogr aph?

A | doubt any of the features you see there are
sandbar s.

Q Looking at the |lower |eft-hand portion of the

river there, what would you say that is, |ooking at
thi s phot ograph?

A Well, there appears to be ariffle in that
area.

Q Is this the natural and ordinary condition of
that river?

A Not exactly. | nean there certainly have

been human influences upstreamfrom here that affect
the flowrate, but it's probably not far fromits
ordinary and natural condition

Q Turning to Slide 6 of that same exhibit,
X026, how wide is the channel depicted in this
phot ogr aph?

A It's probably on the order of 40 feet, 40 to
50 feet, maybe.
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And how deep woul d you say that is?
[t's highly variable.
From what to what?
The maxi mum depths in the pools in sone of
those bends is probably on the order of 5 feet at
| east, 4 to 5 feet, perhaps even deeper.
Q How long is the -- this is the Mosquito River
in Al aska, correct?

>0 >0

A That's correct.

Q And | believe you testified it's navigabl e?

A | didn't say that.

Q | understood you to say that this segnment was
navi gable. | m sunderstood?

A That determ nation has not been made.

Q Fair enough

You said that this -- | believe you testified

that this segnent would be navigable by small boats?

A Yes.

Q Wul d that be the sane sort of small boats

you referenced as would be floatable on the Gla in the
1800s?

A There woul d be some overlap there, yes.

Q And in this photograph there's sone
obstacl es, correct, to navigation?

A There is some | arge woody debris in the
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channel that | can see.
Q And what el se?

A That's the only definite thing I can see that
woul d be an obstacl e.

Q Are there sandbars depicted in the photo?

A Yes.

Q Turning to the Slide No. 7 of that same
exhibit, X026, | believe you stated that the nodel
below is 1,200 cfs?

A That's correct.
Q I's that the nedian flow for that river?
A It's close to the median flow. | would have

to check the nunmbers exactly, but it's not far off from
t hat .

Q H gher or | ower?

A | think it's probably on the high side.

Q ['m not exactly sure, but did you testify
what the flow rate was in that photo?

A | don't believe | did.
Q Do you have an estimate of what the flow rate
isin that?
A About 300 cfs.
COW SSI ONER ALLEN: Excuse ne. | don't

have a copy of that in front of me, so what specific
figure are you referring to? You already nmentioned it,
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but -- okay, identify it. This is the what?
MR, HYRCKO This is the photograph of

the braided --
COW SSI ONER HORTON: That's the Platte.
COMM SSI ONER ALLEN: This is the Platte,
okay.
MR HYRCKO. -- Platte River in
Nebr aska.
COW SSI ONER ALLEN:  Ckay, good. Thank
you.

MR. HYRCKO | apol ogize for not having
a Power Point for the Comm ssioners.

COW SSI ONER ALLEN:  That's fine.
BY MR HYRCKO

Q Turning to Slide No. 10, which is titled

Channel Pattern IS Relevant to Navigability. It's a
phot ograph of the braided reach of the Gla River bel ow
Gllespie. |Is that what the Gla River |ooked like in
its natural and ordinary condition?

A | doubt it.

Q This was taken fromyour overflight in the
hel i copter, correct?

A Yes.

Q How hi gh up were you when you were flying
down there?
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A ['mnot sure. Probably two to 300 feet,
maybe four to 500. | don't know exactly. Fairly
| ow el evati on.

Q I's this an image of a conpound channel ?

A You coul d describe this as a conpound
channel , sure.

Q And just for clarification, what date was

t hat phot ograph taken?
A Cct ober 29th, 2013.

Q | had down in Novenber. [|'mglad we
clarified that.
A | wasn't sure. | had forgotten that | had

t he note here.
Q Thank you.
Turning to Slide No. 13 of that Exhibit X026,
it's titled Gla River at Kelvin Flows. That has nean
daily and annual peak data, and it |ooks |ike

January '05 to January "09. | assume that's 1905 to
2009, correct?

A That's correct.

Q The blue lines on that image, the vertica

bl ue |lines show the nmax nean daily flow for the year,
correct?

A Yeah, the highest point on any of those
lines. That's actually a continuous |ine that shows
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all of the flows, but the highest point would be the
mexi mum nmean daily flow, yes.

Q Right, it's cumulative. | nean for that day
it starts at whatever it was, but this is the maxi num
mean daily flow for that year. |'msorry, that is --

| et me straighten that out.
That's the max nean daily flow for that
entire year?
A Well, there can be nultiple peaks in there.
So if you were able to zoomin on the picture and see
year by year by year, you could pick out the nmaxi mum
flow, maximum nmean daily flow fromthat.

Q And the dots above those blue lines, those
i ndicate the max flow peak flow for that year, correct?

A That's correct.

Q That first dot in the upper |eft-hand corner,
| believe that's -- what year is that for?

A 1906.

Q And is that an estinmated figure?

A | believe it is, yes.

Q Is it correct that the USGS didn't have a
gauge at Kelvin in 19067

A | don't believe it had been formally
est abl i shed yet.

Q In fact, they didn't have it until 1916,
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correct?

A | don't think that's correct.

Q When did they -- what is the first date of
the USGS data that you have?

A | believe it's 1912. | would have to go back
and | ook at the records. You see it. It's the
begi nning of the blue lines there.

Q Yes, you're correct. It actually was 1911

A 1911, yeah

Q Sorry about that.

Does this flow data that's depicted here from
begi nning in 1911 t hrough 2009 represent the natural
and ordinary flow of the Gla River at Kelvin?

A There were diversions in place prior to the
start of this record, so it is nodified.

Q Do you know when those diversions, the
upstream di ver si ons, began?

A | think the earliest significant ones were
perhaps in the 1870s, in terns of the European man's
i nfluence on the river. There may have been ot her
smal | er ones.

Q Upstream from t his gauge, though?

A | believe so. | would have to check that for
sure. The |ate 1800s.

Q Looking at Slide No. 14 of that same exhibit,
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1 whichis a figure with nonths Cctober to Septenber on
2 the bottom and nmean daily discharge in cfs on the left
3 side. Do you know when the Coolidge Damwas in

4 operation?

5 A | believe it was closed in Novenber 1928.

6 Q Do you know when it was dedi cated?

7 A | don't know that for sure.

8 Q So 1928 is the -- so looking at this data

9 you have blue lines and orangey lines. The blue line
10 is the before Coolidge Dam data set, correct?

11 A That's correct.

12 Q So we established that, or according to your
13 testinmony, that data set ended in 19287

14 A Yes.

15 Q And it began in 19117

16 A Yes.

17 Q So the math there is how many years?

18 A | guess it would be 17, 18 years, inclusive.
19 I'mnot -- | would have to go back and see exactly

20 which years.

21 Q So about 18 years of data?

22 A Roughl y.

23 Q And then conparing that with the orange |ine,
24 that's everything since Coolidge Dam |'msorry.

25 Yeah, since Coolidge Damwent into effect?
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A That's correct.
Q Until when?

A | believe |I used through water year 2013. So
it would be Septenber 30th of |ast year.

Q And so we're | ooking at somewhere about
84 years of data?

A That sounds cl ose.

Q Do you know how many |arge flow events
occurred in the before Coolidge Dam data set?

A Well, we can see that in the previous figure
that we were tal king about. There were a nunber.

Q So according to your Slide 12, | counted siXx

flows that exceeded your 10-year peak. W |ooked at
your Slide No. 12. Wuld that be accurate?

How about we flip to the Slide 13. I'm
sorry, | may have just m snunbered here. Slide 13.
A | see 6 flows that were significantly |arger

than the -- than what | depict here as the 10-year
peak, yes. There are a couple of others that are just
slightly above the line as well.

Q So maybe as many as 87
A Coul d be.
Q Irrespective of the effect of Coolidge Dam

woul d you expect a graph depicting 18 data points
versus one depicting 84 data points to be snoother or
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more dynam c?

A You woul d probably expect the | onger record
to be snoot her.

Q And this figure does show that Coolidge Dam
had an effect on the flow regime, correct?

A Yes, | think it does show that.

Q Looking at the nedian line for the bl ue,
that's the | ower blue line?

A That's correct.

Q That, by nmy eye, appears to run between
100 cfs and 1,000 cfs for nost of the year, correct?

A | think that's fair.

Q So even though we're | ooking at

post-diversion flow data, nore than half the tinme, nore
than 50 percent of the time pre-Coolidge Damthe flows
were between 100 and 1,000 cfs?

A Yes.

Q Turning to Slide No. 15, it's titled Annua
Fl ood Peaks: Snownelt and Monsoon. This uses the sane
USGS data set as the previous slides, correct?

A That's correct.

Q | believe you testified on direct that the
peaks and vall eys of flows downstreamfromthe Salt
River are simlar, but different volunmes, as what's
depicted in this imge; is that accurate?
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A I think that the seasonal pattern, the
natural seasonal pattern, is simlar, yes.

Q What data do you rely on when you reach that
concl usi on?

A Just ny understandi ng of the hydrol ogic

characteristics of the rivers in this area.

Q So you didn't study the -- or did you study
the Salt River flow data to cone up with that
concl usi on?

A | have studied the Salt River flow data, yes.

Q And in comng up with the conclusion that you
testified to?

A | don't recall ever plotting it in exactly
this fashion.

Q Did you study the Salt River data for this
case?

A Not explicitly, no.

Q Looking at Slide No. 16 of your presentation,
X026, which is titled Simlar Variability in Annua
Vol ume Pre- and Post-statehood, who is that -- this
figure depicts -- | think we already covered this, but

| just want to be clear. This depicts the light blue
lines are the Meko and Graybill data?

A That's correct.

Q I think on the chart it says Reconstructed
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(Meko and Graybill, 1972). Did you actually mean 1995?
| couldn't find a '72 reference in your references.

A That's very possible. '72 does not sound
right. | think I nay have confused that with the

Bur kham paper when | typed the caption on that.
It should be 1995, yes.

Q This, as | believe we discussed earlier, this
data is conparing a nodel data with nmeasured data?

A That's correct.

Q Isn't it true that when you nat hematically

relate the tree ring width to runoff volune using a
regressi on, you get a danping effect on the runoff
vol une for each year?

A | think that's probably true, yes.

Q And that's, by danping effect, it's the --
that elimnates some of the variance of the estinates,
correct?

A I think if we had real data for the period
that's shown with Meko and Graybill, ny educated guess,
if you wll, is, it would be nuch -- well, maybe
shoul dn't say nuch. It would be nore variable than
what you see in this plot.

Q Wiy did you not depict the nodel ed data for
the post-1900 on this figure?

A Because | had neasured data for that period.
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Q So but you're conparing danped data with
measured data that's not danped, correct?

A Yes. And ny point is sinply to show that
there was significant -- according to their data, there
was significant variability in the full records prior
to the start of the systematic gauge record. And as we
just said, it's probably even nore variable than what
you see in this plot, but I have no way of quantifying
t hat .

Q But in a sense, you're conparing apples to
oranges in this data, right?
A No. For the purpose | used the plot, | think

it's a very valid conparison

Q Turning to your figure Slide 17 of
Exhi bit 26, Annual peak is correlated with annual
volume, it's -- the axes are Runoff Volune in acre-feet
and Annual Peak Discharge in cfs.

What years does this data depict?

A This is the period of record at the gauge.
It's all the data points. So it would be 19 -- let ne
just see. Well, we would be starting in 1911, So 1911
to 1993.

Q Did you make this figure?
A Yes.
Q And this is the Kelvin data, correct?
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A | believe this is actually the Safford gauge,
and | think you remnd ne that | may have m sspoke in
my testinony yesterday. It is not the Kelvin gauge.

It is the gauge at Safford.
Q Thank you.
Does this data depict the runoff volune for a
cal endar year or for a water year?
A Wat er year

Q For the Conm ssion, what's the difference
bet ween a cal endar year and a water year?
A Yeah, the cal endar years go from January

t hrough Decenber. The water years start on the 1st of
Cctober and go through the follow ng Septenber

Q Looki ng at your Slide No. 18, it's titled
Fl ood-i nduced Changes in Channel Wdth, of
Exhi bit X026. The 1869 nap at the top of that, the
plat map, shows |evel river bottomand a thin Gla
River, while the 1928 map shows a wde Gla River and
no |l evel river bottom is that correct?

A | don't see a level river bottomlabel in the
1928 figure, and it does show a wi der flood channel

Q Looking at the Slide No. 20, it's a simlar
image. It says Flood-induced Changes in Channel Wdth?

A Yes.

Q The bottomimage there from 1915, that's
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dated after that all-tine record flood in 1906,

correct?

A Yes.

Q So it's depicting the aftereffects of that
record fl ood?

A | woul d assune in part, yes.

Q Turning to Slide No. 26, Summary of Opi nions,
whi ch portions of the Gla had a single-thread channe
that would float boats?

A | don't think we know that definitively. W
sinply know fromthe anecdotal evidence that there were
portions of the river that had that characteristic.

Q So your opinion that it woul d happen is based
on anecdotal records?

A Yes.

Q But you didn't do your own study?

A No.

Q Are any of the floods that occurred from 1895

to 1916 the ordinary condition of the Gla, neaning
more often than not?

A Coul d you rephrase the question, please?

Q Are any of the -- you have a second opinion
From 1895 to 1916 you state |arge floods scoured
vegetation, et cetera.

Are any of the floods that occurred in that
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period the ordinary condition of the Gla River?

A Vell, as we've discussed before, this
specific period during when the flood is happening nost
likely falls outside the definition of ordinary.

Q On Slide 27, the next slide, titled Sumary
of Opinions, you state that prior to md 1800s |arge
floods routinely occurred in the ordinary and natural
condition of the river, correct?

A Yes.

Q How often would a | arge flood have to be to
be routine and ordinary?

A | don't know that | can put a specific period
on that. |If it happens every 10 years, a 10-year
fl ood, perhaps, or greater.

Q What evi dence do you have that the |arge
floods were routine and ordinary?

A Vell, fromthe figures that we | ooked at

before, which would be the figures on Slide 16 and 17.
We see significant variability in the annual runoff,
and as we discussed, it's probably even nore variable
than what is depicted in that figure. And the slide on
Slide 17 shows that there's strong correl ati on between
the peak flows, in other words the flood regine, and

t he annual runoff. So the comnbination of those two
says to me that we certainly had periodic floods during
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that tine.

In addition to that, there's good evidence
that there hasn't been a systematic shift in the
climate during that period of tine, going back, you
know, several centuries. And there undoubtedly are
changes in the watershed, but not of sufficient anmpunt
to conpletely change the flood regine.

And so ny overall conclusion is that the
flood regime was probably very siml|ar under ordinary
and natural conditions to what it is now.

Q You have no ot her evidence besides that Meko
and G aybill data, the predevel opment annual fl ows,
correct?

A That's the only quantification that | have.

Q How many cfs does it take to make sonethi ng
into a large flood, in your mnd?

A | don't have a number in ny m nd.

Q Do you have an estinate?

A Vel |, according to Slide 13, the one in
ten-year peak under the current regime is roughly
20, 22,000 cubic feet per second. So | think sonething
in the range of 20 to 30,000. From a geonorphic
perspective, it would have to be a flowthat's big
enough to conpletely fill the channel or go out of bank
and have enough energy to cause changes in the channel
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1 Q | would like to show you a docunment that you
2 cite as a reference that you relied on by

3 Dr. Huckleberry, "Contrasting channel response to

4 floods on the mddle Gla R ver."

5 I's that a docunent that you relied on in

6 your -- reaching your declaration, in working, making
7 your declaration?

8 CHAI RMVAN NOBLE: M. MG nnis, do you
9 have sonet hi ng?

10 MR MCGNNIS: Do you have copies for
11 the rest of us? Is it an exhibit, or are you just

12 going to show it to hinP Did you print it out for

13 everybody?

14 MR HYRCKO | did not, but it's cited
15 by --

16 MR. SLADE: What's the date of the

17 paper?

18 MR, HYRCKO 1994, "Contrasting channel
19 response to floods on the mddle Gla River," by Gary
20 Huckl eberry, in Geology, Volunme 22, Pages 1083 to 1086.
21 THE WTNESS: | did cite this, yes.

22 MR MCGNNIS: It's not been submtted
23 as an exhibit and it's not before the Comm ssion. |If
24 you want to ask about it, | guess that's okay. But
25 it's not in the record.

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1847

O© 00O NO O WN

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR HELM We'll put it in the record
this afternoon. How s that, Mark?

MR. HYRCKO Dr. Mussetter relied on
t hat .

MR. SPARKS: | actually noticed that
he's supplying us with one now.

MR HELM He can get one now.

MR. SPARKS: Yeah, there you go.

CHAI RVAN NOBLE: Ckay, M. MG nnis,
woul d you clarify what you wanted to know, have done or
expl ai n?

MR MCANNIS: Well, if he's asking him
about a docunent that none of the rest of us have
scene. Maybe Dr. Miussetter has seen this. W sawthis
yesterday. At least the State was nice enough to mail
it to me the day they used it. W haven't even seen
this docunment. There's no way for ne to effectively
redirect himor even understand what the testinony is,
because | didn't hear about the document until today,
and he didn't even bring a copy.

CHAI RVAN NOBLE: Now, M. Hyrcko or
M. Helm would you respond?

MR. HYRCKO Yes. The docunent was
relied upon by Dr. Missetter in reaching his opinion.
He certainly is famliar with this docunment. He said
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as nuch nonents ago.

| amjust going to ask himto read a
section fromthat docunent, and if M. MG nnis would
like, I'll supply himw th a photocopy of this after
the fact, or he can | ook at this copy and redirect
Dr. Mussetter to his heart's content. But | think it's
a fair question to ask himabout references that he
cites in his declaration.

MR MCGNNIS: And | don't have any
probl em w th himasking about it. | just think the
rest of us are entitled to see a copy, if it's not
al ready been admtted as an exhibit, while he's asking.

M5. HERNBRCDE: What was the date,
again, I'msorry?

MR. HYRCKO  Decenber of 1994.

CHAI RVAN NOBLE: Jeff, how nuch nore
time do you have in exam nation?

MR HYRCKO This is -- nmaybe one or two
questi ons.

CHAI RVAN NOBLE: Ckay. WIIl it be
possible for you to obtain copies for distribution
during the lunch period?

MR. HYRCKO | inmagine. | don't know
where | woul d make copies here locally, but | inmagine I
can find sonething and bring enough copies for
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M. MGnnis and any other attorneys that would like to
have a copy.

MR MCGNNIS: Just to try to speed
things along, to the extent that the copy that
Dr. Mussetter has is going to be available over the
| unchtinme, | can ook at it and he can |look at it, and
maybe that solves the problem

CHAI RVAN NOBLE: Are there any ot her
attorneys who share M. MG nnis's concern regarding
this particular docunent?

MR SPARKS: W do.

MR MCGANNIS: [1'lIl share it with
M. Sparks.

CHAI RVAN NOBLE: | believe at |east two
ot her hands have gone up.

MR HOOD: | would like a copy, but |
don't want to hold things up.

M5. MONTGOMERY: Yeah, | would say that
as wel|.

M5. HERNBRCDE: M. Chairman, we will
assi st Maricopa County in this matter and bring copies
back after |unch.

CHAI RVAN NOBLE: Thank you. WII that
be satisfactory to the other counsel?

MR MCANNIS: It will for ne.
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CHAI RVAN NOBLE:  Ckay.

Pl ease do not forget the Expendabl es
Three and their trusty Sancho Panza.

COW SSI ONER HORTON:  What a very
literate man, Don Qui xote.

CHAI RVAN NOBLE: I'msorry we
interrupted you in that way, but please continue.

MR. HYRCKO  Thank you.
BY MR HYRCKO

Q Dr. Mussetter, could you please read the
section that's highlighted there, Hi storical Channel
Changes?

A Sur e.

Hi storical records of floods and channel
changes on the mddle Gla River indicate that the
river has not responded simlarly to all |arge floods.
Bet ween 1696 and 1891, both anecdotal evidence and
survey plats indicate that the study reach was
characterized by a single, narrow channel lined by tall
trees, citing (Rea, 1983). This formwas maintai ned
despite catastrophic floods in 1833 and 1868. That
cites (Dobyns, 1981). The first obvious bank erosion
and channel wi dening occurred in 1891 (Huckl eberry,
93b), but it was not until the floods of 1905 that the
mddle Gla R ver changed froma single, slightly
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Si nuous, narrow - -

Sorry. Pardon ne. [I'll slow down. Let ne
start.

But it was not until the floods of 1905 that
the mddle Gla River changed froma single, slightly
si nuous, narrow channel to a wi de, straight, braided
channel . A single metanorphosis occurred in the upper
reach of the Gla River in the Safford Valley, Arizona,
citing (Burkham 1972). Tree-ring evidence indicates
that the decade of 1905 to 1915 was probably the
wettest in 500 years in central Arizona, and that
refers to the Meko and Graybill docunent that | used in
my report.

Large floods in 1905, 1914 and 1916 resulted
in repeated bank cutting and mai ntenance of wi de,
brai ded channel plan forms. 1In 1928 the channel was
still wide (GO survey notes; Table 1), but thereafter
drier conditions and the Coolidge Dameffectively
decreased the frequency of |large floods passing through
the study reach. The normally dry channel was subj ect
to episodic, relatively small streamflow events that

hel ped to create and maintain a small, relatively
narrow and sinuous, |owflow channel within a w der
flood channel; i.e., a compound plan form (G af, 1988).

[t was not until 1983 that the mddle Gla R ver
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underwent anot her |arge flood.

Q Thank you, Dr. Mussetter. And this was a
docunent that you relied on and reviewed in reaching
your opinion?

A It is.

Q Dr. Mussetter, every channel change that you
di scuss in your report that resulted in the channel
becom ng brai ded was caused by a flood, true?

A Wul d you say that again, please?

Q Every channel change that you di scuss in your
report that resulted in the channel becom ng braided
was caused by a flood, true?

A The general thesis of the discussion in ny
report is that the floods are the primary driver of the
brai di ng, yes.

MR. HYRCKO Nothing else. Thank you.

CHAI RMAN NOBLE: That's all?

I's there anyone el se who wi shes to ask
some questions of Dr. Missetter?

And, M. MGnnis, do you wish to do
this before lunch or after |unch?

MR MCANNIS: | think given the fact
that we saw a docunment that we haven't seen before, |
woul d like to have a chance to look at it and finish up
after lunch, if that's okay with you.
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CHAI RVAN NOBLE: Ckay. |s there anyone
el se that would |like to ask some questions of
Dr. Mussetter that we can finish in five mnutes?

['mnot trusting | awyers at their word.
Then we will adjourn for lunch and we'll come back here
at about, oh, quarter after 1:00.

(A lunch recess was taken from
11:51 a.m to 1:15 p.m)

CHAI RMVAN NOBLE: M. MG nnis, please
begi n.

MR MCANNIS: Thank you, M. Chairnan.

REDI RECT EXAM NATI ON
BY VR MCG NN S:

Q Dr. Mussetter, | have sonme questions to
follow up on some of the cross-exam nation that was
done with you the last day or so, okay?

A Ckay.

Q M. Slade asked you some questions about your
boati ng experience, and he specifically asked you
whet her you had ever cone across a beaver dam Do you
recal | that?

A | do.
Q Can you tell us where that was?
A It was on the upper Pennsylvania in M chigan.
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1 It was a small stream

2 Q Do you renmenber the name of the strean?

3 A | actually don't renenber

4 Q And | think you said to himyou cane upon the
5 beaver dam and you actually had to get out of the boat
6 and carry the boat around the dam is that right?

7 A That's correct.

8 Q Were you on a one-day trip or a several -day
9 expedition at that point?

10 A | was just on a one-day trip.

11 Q How much gear did you have with you?

12 A M ni mal .

13 Q If you had had five days worth of canping

14 gear with you, would you have had to unload the canoe
15 Dbefore you carried it?

16 A In this case | would have, yes.

17 Q If you had 500 pounds worth of beavers pelts,
18 woul d you have had to unload the canoe and go around
19 it?

20 A Yes.

21 Q M. Slade, | think it was M. Slade, asked
22 you some questions about --

23 CHAI RVAN NOBLE: Excuse ne. Wuld the
24 record reflect that M. Hood has entered the room

25 MR. HOOD: | saw everybody el se wal ki ng
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in at the sane tine, M. Chairman.

Pardon the interruption

CHAI RMAN NOBLE: I'msorry. |'msorry
interrupted you, M. MG nnis.
BY MR MCG NN S:

Q He al so asked you sone questions about your

Power Poi nt presentation, | believe, which was
Exhi bit X026. And you don't need to go to it, because
| think you'll probably remenber it enough for this
question. He asked you about Slide 8, which was a
pi cture of the Copper River in Al aska.

A Yes.
Q Do you recall that?
A Yes.

Q And you, | think, said that was a braided
river that could be navigable; is that right?

A Yes.

Q Do you have any idea what the magnitude of
flows is in the Copper R ver as conpared to the Gla
R ver?

A Vell, | actually tried to ook that up
There aren't any gauges in that vicinity, but it's a
very large river, so they're many tines greater than
the flows in the Gla Rver. Probably the flowin that
picture is as big as any of the recorded fl oods.
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Q And | think maybe you testified on direct
even, that a braided river could be navigable if there
was a | ot of water there?

A Sur e.

Q Toward the end of your cross-examnation with
M. Hyrcko, he showed you a docunment from Huckl eberry
that's now been marked as Exhi bit X034 "Contrasting
channel response to floods on the mddle Gla R ver

Arizona." Do you recall seeing that?

A Yes.

Q And that was one of the docunents that you
had cited in your report; is that right?

A That's correct.

Q Do you have a copy of that with you?

A Yes, | do.

Q Ckay. | want to ask you some questions just

about the first introduction part of it.

The first sentence after the introduction
says, Channel norphology in plan-viewformin arid and
sem -arid streamsystens is |largely dependent on the
frequency and magnitude of large floods, with sone
citations there.

Do you agree with that?

A Yes, | do.
Q I's that consistent with the opinion that
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you' ve given the Commission in this case?

A It is.
Q The next sentence says, Consequently, such
systems --

COWM SSI ONER ALLEN: M. McGnnis, I'm
sorry, point out where in the docunment you're talking
about .

MR MCANNIS: Reading right after the
I ntroduction, right in the introduction. Do you see
that on the left-hand side of the first page --

COW SSI ONER ALLEN:  Yeah, | see that.

MR MCANNIS: -- it says Introduction?
COW SSI ONER ALLEN:  Yeah.
MR MCGNNIS: |I'mon the second

sentence now.
COW SSI ONER ALLEN:  Consequent|y?
MR MCGANNS: Yes, sir.
BY MR MCA NNI S:
Q Consequent |y, such systens sel dom maintain a
stable format decadal to century time scale.
Did | read that right?
A You di d.

Q What does it nmean to seldommaintain a stable
format decadal to century tine scal es?
A Means that over periods of tens of years, up
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to a century, they showed dynam c behavior; they shift
around, they change.

Q Ckay. And the next sentence says, The Gla
River in Arizona is an arid-region streamin which
conpl ex rel ation between floods and channel changes
occurs.

Did | read that right?

A You di d.

Q Do you generally agree with that principle?
A Yes.

Q And then the next sentence says, Specific

hydroclimatic conditions favor the production of
catastrophic floods in the Gla River watershed.
Did | read that correctly?

A You did, and | agree with that.

Q And the last clause of that sane sentence
says, but not all large floods result in the same
channel response.

A Yes.

Q I's that correct?

A That is correct.

Q I's that consistent with the opinion you' ve
given this Conmm ssion?

A It is.

Q You were asked some questions by both the
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| awyers about the Wnkleman case. Do you recall that?
A | do.
Q And Wnkleman is State of Arizona ex rel.
W nkl eman versus ANSAC. Do you understand that to be
t hat case?

A Yes.

Q Was that case decided in 20107?

A | believe so.

Q I's it your understanding that the Wnkleman

case dealt with this Conm ssion's findings on the upper
Salt River?

A Yes.

Q Do you know i f the Wnklenman case invol ved
any review of the Commssion's findings on the Gla
River?

A | don't believe it did.

Q And is it your understanding that the report
on the lower Salt River that was at issue in Wnkleman
was done in Septenber of 2005; does that sound about

right?
A That does sound right.
Q And the report, the Conmission's | atest

report on the Gla River wasn't done until January
20009.
A That's correct.
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Q And, in fact, the trial court decision in the
| oner Salt River case was about 2007; is that right?
A That sounds right.

MR MCANNIS: Ckay, you guys, I'm
trying to listen.
BY MR MCA NNI S:
Q Ckay, thank you
So do you know of any court decision that has
consi dered or found invalid this Comm ssion's January
2009 decision on the Gla River?

A | do not.

Q Yest erday afternoon M. Slade had pointed you
to a particular exhibit, and | didn't have it in front
of me and I"'mnot sure |'magoing to get right which one
it was, but maybe you can understand from ny
description. And that was an exhibit where it was
tal ki ng about mappi ng methods on the GLO plats. Do you
recal |l that?

A | do recall that.

Q Do you recall which exhibit that was, which
author it was?

A It was from Huckl eberry 1996, | believe.

Q And he gave you a notebook with some tabs in
it --

A Yes.
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Q -- that you were | ooking at, right?

A Yes.

Q And was that Huckl eberry article one that you
had cited in your report?

A It is.

Q Until yesterday, when was the last tine you
had read that Huckleberry article, if you can recall?

A Ni ne nmonths, six to nine nonths ago.

Q And | never got a chance to see the notebook

that he handed you with the tabs in it, but on the tab
that he handed you, did that have the whole article, or
did it just have one page?

A | think it was just one or it mght have
overl apped into two pages. It was just a few pages,
t hough.

Q So that tab didn't have the whole article to
put the sentence he was reading to you in context,
right?

A [t did not.

Q Have you had a chance since yesterday to | ook
back at that article and read the whole thing?

A | did go back and reread it.

Q And ny inpression of what the one sentence he

was having you read was along the lines of the mapping
met hods that the GLO used had changed at sonme point.
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I's that generally correct?

A Vell, sort of. | think the two maps were
made by different entities, but that the -- the
procedure that -- the features that they were mapping

m ght have changed sonewhat .

Q Ckay. And based upon your review of the
entire article last night, is that your understanding?

A ["'mnot really sure that that's what it says.
| can see how it could be interpreted to nmean what he
was i nplying by his questions, but |I can also interpret
it other ways, so I'mnot really sure that it -- all of
the differences you see in those maps are just strictly
because they map using different procedures.

Q And that interpretation is based upon a
review of the entire docunent, not just --

A That's correct.

Q -- one or two sentences he picked out for
you?

A That's correct.

Q Do you have a copy of your Power Point handy
that we can pull up electronically?

A | do.

Q Is it warmng up, is that what we're waiting
for?

A Yeah, it's comng
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Q Ckay. This is the PowerPoint that you
presented, Exhibit X026; is that right?

A Yes.

Q And we tal ked about it at sone length
yest er day.

A Yes.

Q And we have it up on the screen

Can you flip over to or slide down to
Slide 22?

And M. Slade referred you to two or three
different of these sets of diagrans, and | think this
was one of them And it was ny inpression, from what
his questions were, was he was trying to lead to the
conclusion that the difference between the two nmaps --
| guess there's three -- two maps on this slide was
maybe just based on the different mappi ng nmethods that
changed between 1883 and 1907. Do you recall that

testinony?

A | do.

Q Was that your understandi ng of what he was
trying to show as wel | ?

A That was al so ny inpression.

Q And based upon your review of the docunent

you | ooked at last night, at this point you' re not even
sure that there was a change in mapping nmethods; is

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1864

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

that right?

A [''mnot sure of that, yes.

Q And let's assume for a mnute, though, that
his premse, if that's his prem se and that that
premse is correct, if there was a -- if the difference
between these two photos in 1883 and 1907 was j ust
based on mappi ng net hods, wouldn't that nmean that the
river was essentially the same in both time periods?

A Yes. If his proposition was correct, then
usi ng these mappi ng nethods, you would see a wi de,
brai ded channel as well, flood channel in the top
phot o.

Q In other words, if you used the mapping
met hods that were used for the 1907 map in 1883, you
woul d have had a broad channel as well?

A Yes.

Q Now, as between 1883 and 1907, which of those
two tine franes do we know nore precisely what the
river actually I ooked |ike?

A | would think the nore current time frane,
1907.

Q And why is that?

A Vel |, because they were mapping in nore
detail at that time. |It's closer to the present tine.

W have nore information about the river at that tine,
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more people were around.

Q And we actually have seen in this case, in
this week actually, photographs from 1907, roughly --

A Yes.

Q -- right?

Dr. Littlefield had photographs of the river
in 1905. Do you recall those?

A | do.

Q He had photographs of the river in 1910, |
believe. Do you recall those?

A | do.

Q Do you know of any photographs of the Gla
River in 1883 or earlier?

A ['m not aware of any.

Q So if the river was the same, if you're
assumng that M. Slade's premise is correct and the
difference in these two maps is just based on mappi ng
met hods, and if the river was the sanme, and we know the
1907 was the nost likely to be correct, wouldn't that
al so nean that the river was broad and wi de in 1883,
and it's just drawn differently because of the
di fferent mapping nethods?

A That could very well be the case.

Q And all the testinony that you've heard so
far in this case doesn't support that, does it?
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A That's right.

Q And as a matter of fact, the State itself has
put on evidence to show that in the md 1800s, up to
the floods in the late 1800s, they've been trying to
show that it was a single neandering channel lined with
cot t onwoods?

A Yes.

Q And that's kind of what this picture actually
| ooks like in 1883, right?

A It's a single-thread channel for sure.

Q So if his premse was correct, then it is
contrary to all the evidence his own w tness has put
on?

A Yes.

Q Vell, let's sort of step back from fantasy
| and then and ask you anot her question, and that is, is
his prem se correct? |s there any real dispute that
the Gla River w dened between the |ate 1880s and
st at ehood?

A I don't think there's any disputes about
t hat .

Q And what's your basis for that thought?

A Well, there's several documents that |'ve

tal ked about in nmy testinony, the Burkham study, the
Huckl eberry studies, other descriptions of how the

Coash & Coash, Inc.





GILARIVER  VOL. VIIl  08/20/2014 Page 1867

O© 0O NO Ol WN -

NNOMNNNMNNNRPRPRPRPRRPRPRERPRREPR
O WNRPROOO~NOOUDNWNLERERO

river responded to the flooding around the turn of the

century.

Q And as a matter of fact, this particular
Conmi ssion has witten a report that tal ks about how
the river broadened -- w dened and braided in the late
1800s and early 1900s; is that right?

A That's correct.

Q Do you have a copy there on your conputer of
the January 27th, 2009 report fromthis Conm ssion?

A | do.

Q Can you pull that up for us?

Ckay, and this says, In the Matter of the
Navi gability of the Gla River fromthe New Mexico
Border to the Confluence with the Col orado River
G eenlee, Gaham Gla, Pinal, Mricopa and Yuma
Counties, Arizona.
Do you see that?
A Yes.

MR MCGNNIS: And I've got -- if you
don't have it, |'ve got sone extra hard copies, if
anybody wants one. Judge, would the Conm ssion |ike a
hard copy?

This is without the attachments.

Who el se?

And |'ve given the Comm ssion hard
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copies. One left.

The 2009 report is a couple hundred
pages long or longer. The copies |I've handed to the
Conmi ssion, just for the record, does not include the
vol um nous attachnments. |It's just the hard -- the
actual body of the report, which | think goes up to
Page 89, with the signatures of who the then
Conmi ssi oners were.

BY VR MCG NN S:

Q And | want to talk sonme with you about what
this Comm ssion found and what evidence was before it
back in 2009 based upon the 2005 heari ng.

A Ckay.

Q Ckay? And you weren't at that hearing; is
that right?

A | was not.

Q Have you reviewed the transcript of that
heari ng?

A | have reviewed portions of the transcript,
yes.

Q Let's turn to the next page, which is the

Tabl e of Contents. And you see down under Roman
nuneral VI1.G there's a section that's called Geol ogy,
CGeonor phol ogy and Hydrol ogy of the Gla River. Do you
see that?
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A | do see that.

Q And that starts on Page 627

A Yes.

Q s it your understanding that that section
summari zes the Comm ssion's findings with respect to
those scientific issues based on the evidence that was
presented to it in 2005?

A Yes, it is.

Q Ckay, let's go down to Page 62. Ckay,
Section 2, that's where subsection -- excuse ne.
Page 62, that's where Subsection G starts, correct?

A Yes.

Q Ckay, and 1'mgoing to save you the burden of

readi ng, because we've got some reading to do, and I'm
going to try and start out by reading it to you and
have you agree with me whether | read it right or not.
I's that okay?

A Ckay.

Q The | ast sentence of the first paragraph
there under G says, summarizing that paragraph, says,
Thus, the river has been described as extrenely
erratic, unstable and unpredictable in its disposition.

Do you see that?
A | do see that.
Q Did | read that correctly?
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A | believe so.

Q So based upon the evidence before it at the
2005 hearing, this Conmm ssion found in 2009 that the
river was described as extrenely erratic, unstable and
unpredictable in its disposition?

A Yes.

Q Based upon the evidence that you reviewed
fromthat prior hearing and the testinony and evidence
you' ve seen in this hearing, would you agree with that
stat ement ?

A I think that's a reasonabl e description

Q Ckay, let's go down to Page 64. The first
sentence in the second full paragraph there says, The
flow of the river is difficult to characterize, partly
because there were few records kept until the 1880s to
1900.

Do you see that?

A | do.

Q Did | read that correctly?

A Yes.

Q Based upon your review of the evidence from

t he 2005 hearing and the additional evidence and

testinony that you' ve seen in the |ast eight days of

this hearing, would you agree with that statenent?
A Yes. They are sparse to nonexistent prior to
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that time frane.

Q Let's go on down to Page 67 of the 2009
Conmi ssion report, and beginning at the bottom of
Page 67, there is a rather |ong paragraph that
descri bes the Conmi ssion's understanding of the
testinony and evi dence presented by the Land Depart nent
in the 2005 hearing, specifically in the report that
was updated in 2009 by M. Fuller.

I's that your understanding of that paragraph?

A Yes.

Q So the bottom that |ast paragraph there
says, The navigability study prepared by the Arizona
State Land Departnent and updated through June of 2003
by J.E. Fuller contains a detailed chapter on
hi stori cal geonorphol ogy of the Gla River with
numer ous quotes from Dr. Gary Huckl eberry of the
Ari zona Geol ogi cal Survey.

Did | read that correctly?

A Yes.

Q And that's the same M. Fuller -- is it your
understanding that's the sane M. Fuller who's
testified this week --

A Yes.
Q Last tinme.
A Last session, yes.
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Q M. Huckl eberry, are you famliar with hin?

A ['"'mfamliar with his witings.

Q And he wote the docunent that we just |ooked
at a few mnutes ago, right?

A He di d.

Q I's it your understanding that M. Huckl eberry
testified on behalf of the State Land Departnent in the
2005 hearings that resulted in this 2009 deci sion?

A Yes.
Q The next sentence says -- and this is the
Conmi ssion, again -- says, In the pioneer period, there

was, during a good deal of the time, a single channel
streamw th noderate flow in the upper Gla Valley.
Did | read that correctly?

A Yes.

Q I's that your understanding of the facts?

A The anecdotal evidence seens to indicate
t hat .

Q And is that consistent with the opinion
you' ve given to the Conmission in this hearing?

A It is.

Q The next sentence says, The |arge floods of

the 1890s and early 20th century changed the river
significantly, such that afterwards it showed a w de
sandy flood plain with several branching channels.
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Did | read that correctly?

A Yes.

Q I's that consistent with the testinmony you
have given yesterday and today?

A Yes.

Q Do you think there's any dispute about

whet her the floods of the 1890s and early 20th century
made the Gla River generally into a wi de sandy
floodplain with several braiding channel s?

A | don't believe there is.

Q The next sentence says, The consecutive
floods would maintain the wi de, braided conditions on
the alluvial reaches of the river.

Did | read that correctly?

A Yes.

Q Do you have any di sagreenment with that?

A No.

Q The next sentence says, The gauges and ot her

flow data show a relatively |ow, although consistent,
flow of this portion of the river.
Did | read that correctly?

A Yes.

Q Do you have any di sagreenment with that?

A No.

Q I'mgoing to skip down sonme because | don't
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want to read every sentence in the whol e 100-and- sone
pages.

About hal fway down the page there's a
statement that says, Likewise, inthis area -- and here
they' re tal king about the area around Fl orence. Yeah,
the area around Florence in that sentence; mddle Gl a,
| believe.

Li kewi se, in this area, the floods of the
1890s and early 1900s caused a great deal of channe
and bank cutting and transforned the Gla River into a
wi de, braided channel with very little depth when it
did flow

Did | read that correctly?

A Yes.

Q Is it your understanding that's a correct
stat ement ?

A Yes.

Q I's that consistent with the testinmony you' ve
given to the Conmi ssion the |ast two days?

A It is.

Q If you go down to the bottom of Page 68, the

Conmi ssion says, In summary, this report states; and
it's my understanding, and you can correct ne if you
think I'mwong --

A Wait. Oh, | seeit.
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Q The very bottom of the page.

A | seeit.

Q My understanding, they're tal king about the
report prepared for the State Land Departnent, updated
by M. Fuller hinself. 1Is that your understanding?

A Yes.

Q If you flip over to the top of Page 69, this
is the Conm ssion from 2009 quoting a report prepared,
at least in part, by M. Fuller in 2003; is that
correct?

A Yes.

Q Ckay. And that report was participated in by
Dr. Huckl eberry, also, correct?

A That' s ny under st andi ng.

Q The quote at the top of Page 69 says, The
Gla River is a classic exanple of a dryland river that
sel dom seeks an equilibriumform

Did | read that correctly?

A Yes.

Q Do you agree with that statenent --

A Yes.

Q -- by M. Fuller?

A Yes.

Q I's that consistent with the testinmony you' ve

given over the last two days?
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A It is.

Q There's sone citations there, and then it
says, Unlike rivers in humd regions that have nore
stabl e channel s adjusted for nore continuous stream
flowwith | ess variance in discharge, the dryland
rivers are inherently nore unstable and nore prone to
changes in channel configuration.

Did | read that correctly?

A You di d.

Q Do you agree with that statenent --

A Yes.

Q -- by M. Fuller?

A Yes.

Q I's that consistent with the testinmony you' ve
given over the last two days?

A It is.

Q The next sentence says, In such unstable

fluvial systens, channel configuration depends nuch
upon the history of previous flood events.
Did | read that correctly?

A Yes.
Q Do you agree with that statenent by
M. Fuller, quoted by this Conm ssion in 2009?
A | do.
Q I's that consistent with your testinony in the
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| ast two days?
A It is.
Q The next sentence says, Periods of high flood
frequency are likely to correlate with periods of
i ncreased channel instability.
Do you agree with that statenent?

A | do.

Q Did I read it correctly?

A Yes.

Q I's that consistent with the testinmony you' ve
given to the Conmi ssion this week?

A Yes.

Q The next sentence says, Consequently channe

plan formand geonetry of the lower Gla River in 1912
can al so be characterized as nostly shal |l ow and
br ai ded.
Do you agree with that statenent by
M. Fuller?

A | do.

Q I's that consistent with your testinony over
the last couple of days?

A It is.

Q The | ast sentence in that quote says, The

prem se of this study is that the Gla R ver responds
to secular climatic variability by radical changes in
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channel configuration and that periods of increased
flood frequency correlate with unstable, braided
channel conditions.
Did | read that one correctly?
A Almost.  You left out large flood frequency.
Q I'mjust checking to see if you' re watching.
I's that consistent with your testinony over
the last couple days?

A It is.

Q And do you agree with the statenent by
M. Fuller, as quoted by the Comm ssion in this 2009
report?

A | do agree with it. | believe that actually

cane fromthe Huckl eberry docunent, but | agree with
it.

Q Huckl eberry chapter in the report that was
signed by M. Fuller, prepared by M. Fuller; is that
correct?

A Yes.

Q And then the next sentence, and |'m not going
to go through and read it line by line, but the next
sentence tal ks about M. Huckl eberry's testinony before
t he Comm ssion on Novermber 17th, 2005; is that right?

A Yes.

Q Among other things, Dr. -- M. Huckl eberry --
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is it M. Huckleberry or Dr. Huckl eberry? Do you
know?

A | believe it's Mster.

Q Ckay. M. Huckleberry stated that the Gla
River was a very dynam c river because the discharge is
so fluctuating and thus is simlar to other rivers in
dry lands and deserts.

Is that what it says there?

A It is.

Q And do you agree with that?

A | do.

Q Maybe | am going to read every sentence.

He stated that the character of the river had
been significantly changed by the very large floods,
particularly those in 1891, 1893, 1905 and 1916.

I's that correct?

A And, al so, 1906.

Q And that's consistent with the testinony
you' ve given over the |ast couple of days?

A Yes.

Q And the rest of that page goes on to talk

about the statements that M. Huckl eberry made in his
testinony to the Comm ssion back on Novenber 17th,
20057

A Yes, it does.
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Q And it's your understanding at that point he
was testifying on behalf of the State Land Depart ment
itself; is that correct?

A That' s ny under st andi ng.

Q So based upon your review of the Comm ssion's
report and the statenent of the evidence that was
presented back in 2005, including statenments by
M. Fuller and Dr. Huckl eberry, M. Huckleberry, do you
believe there's any reasonabl e dispute that the floods
inthe late 1890s and early 1900s changed the channel
formof the Gla River?

A | think there's no dispute about that.

Q Do you think there's any reasonabl e
di spute of the fact that after those floods, in and
about the date of Arizona statehood, that the Gla
Ri ver, because of those floods, was a w de, braided
channel ?

A | don't believe there's any dispute about
t hat .

Q And is that a big portion of what your
opi ni on has been today, those two things | just tal ked

about ? \What your opinion has been over the |ast couple
of days, is that a big portion of what you're talking
about ?

A Those are very inportant elements of ny
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opi ni on.

Q And the other -- my understanding of the
third el ement of your opinion is, based upon that and
ot her evidence, you believe that the river was not
navigable in its ordinary and natural condition?

A That's correct.

Q So if those are the three underpinnings,
three main things you said in your testinony, the first
two really have been agreed by the State's experts,
al ready found by the Conm ssion, and al so agreed to by
Dr. Huckl eberry; is that right?

A That appears to be the case.
Q The last thing | want to deal with in this
report is, on Page 70 it starts tal king about -- the

Conmi ssion there starts tal king about Dr. Schumm  And
we have had sone discussion of Dr. Schunm over the |ast
coupl e days. And he, | assunme, also in this report --
excuse nme. This decision also shows that he agrees
wth those two prem ses that we just tal ked about,

right?

A That's correct.

Q That there was a change in the channel and
that it was braided after the floods?

A That's correct.

Q Ckay. The only portion | want to refer you
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to, in addition to that where it referred to

Dr. Schumm is, | think maybe it was in response to
M. Slade's questioning yesterday. It mght have been
M. Hyrcko today. It all kind of blends together for
me. But one of them asked you, didn't Dr. Schumm j ust
deal with the portion of the Gla River below the Salt
R ver confluence. Do you recall that?

A | recall that question

Q And do you recall your answer was sayi ng,
yeah, | think he did just deal with the |ower portion
bel ow the Salt River confluence?

A Yes. | based that on the title of his
report.

Q And the title of his report probably leads to
that conclusion, in that it deals with the |lower -- the
title says the lower Gla River; is that right?

A That's correct.

Q On Page 72 of the Conmmi ssion's report,
there's sonme discussion, some quoted testinony by the
Conmi ssion, and testinony by Dr. Schumm that woul d
seemto refute that conclusion; is that right?

A Yes. He had information in his report that
applied, actually, to the mddle reach of the Gla
upstreamfromthe Salt R ver confl uence.

Q And there on Page 72, they're quoting the
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transcript fromthe November 17th, 2005 hearing at
Page 21. | would like you to just read along with ne
and make sure |'mreading this right. They're talking
about his opinion that the river is nonnavigable. And
I f you start at the question about two-thirds of the
way down the page. And it doesn't say who was asking
t he questions.
And you said that's in regard to | ower reach
I's that correct?
Do you see that question?
A | see that.
Q Ckay. And then Dr. Schunmi s response is:
Vell, that's the title of ny report, but the
data and infornation that | had from Huckl eberry and
Bur kham show that the river was -- the entire river
increased in width during that time. So my assunption
isit's wde, it's shallow, steep, braided river. And
that type of river without the vast quantities of water
inthe Nle and --
['m not even going to say this next word
right. Brahmaputra? How do you say that?
A Brahmaputr a.
Q -- Brahmaputra, would |ikely be unsusceptible
to navigation.
And then after a break the quote continues:
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So, Dr. Schumm is it your opinion that the
entire length of the Gla River through Arizona is
non- navi gabl e? Answer: | would have to say yes,
that's my concl usi on.

Did | read that correctly?

A You di d.

Q So based upon that testinony, quoted by the
Conmission itself inits report, is it your
understanding that Dr. Schunm in his testinony, dealt
with the entire Gla R ver and not just the portion
bel ow the Salt River confluence?

A That's correct.

Q Ckay. Last question, | hope.

I's there anything that you've heard in the
testinmony in June and the testimony over the |ast,
roughly, two and a half days this week that has changed
your concl usions and opinions as set forth in your
report?

A No.

MR MCGNNIS: No nore questions.

CHAI RVAN NOBLE:  Thank you.

Now, are there any other witnesses in
opposi tion?

Ch, do you want to ask him sonme?

MR, HELM | woul d beg perm ssion of
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the Conmission to do this. | realize that I
sonetinmes engage in a folly of thinking that |awers
won't bring up stuff that they didn't use on direct
when they get the privilege to do redirect, but |
usual Iy get proved wong, and Mark has once again
proven ne w ong.

CHAI RVAN NOBLE: Excuse ne, John, but
are you bringing up sonething that didn't come up on
direct or cross?

MR HELM | believe so. | nean this
| ast flight through your 2005 report | don't recall
Mark ever bringing up on his direct.

MR MCANNIS: Everything I didin
redirect was tied directly to something they brought up
in cross. Now, ny redirect doesn't have to be within
the scope of ny direct if they go outside the scope of
my direct in their cross.

| thought I was pretty careful in
| etting you know what portion of their cross | was
dealing with. If you want to go back through that,
that's fine. But there's no reason whatsoever for any
recross of this witness, and especially by a different
| awyer than the one who, fromthe sane party, who
crossed himthe first tine.

MR. HELM We never asked a question on
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that report. Now, | can't swear for --

MR. SLADE: | didn't ask a question, nor
did Dr. Miussetter cite that report in any of his
docunent s.

MR MCGANNIS: That report was directly
responsive to the questions fromthis gentleman,

M. Slade, who seened to be saying that the only thing
that was different between those two naps was the
difference in the mappi ng nethods.

And | went through that report to show
that not only M. Slade -- not only Dr. Missetter --
what's your name -- Dr. Mussetter, but also M. Slade's
own expert to this Conm ssion had testified to the same
thing that M. Slade was trying to disprove.

MR HELM In the real world, that
woul dn' t be connect ed.

CHAI RMAN NOBLE: M. McGnnis, | agree

w th you.

M. Helm proceed.

MR. HELM Thank you. | just have a
few.

MR MCGNNIS: WII | have a chance to

re-redirect after he's done?
CHAI RMVAN NOBLE: M. MG nnis, obviously
this chair is not going to restrict hardly anybody.
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1 MR MCGNNS: Ckay.

2

3 RECRCSS- EXAM NATI ON

4 BY MR HELM

5 Q | just want to talk to you about the report
6 that you -- Mark just asked --

7 CHAI RVAN NOBLE: Oh, the chair woul d be
8 nost inpressed if you would do it standing up, because
9 that neans it's not going to take very |ong.

10 MR HELM It won't.

11 CHAl RMVAN NOBLE: No, go ahead and --

12 MR. HELM No, for ne, you can see.

13 CHAI RMAN NOBLE: -- sit down, John. Sit
14 down, John.

15 MR HELM It's only four paragraphs.
16 CHAI RVAN NOBLE: Sit down. W' re going
17 to be fine.

18 MR. SPARKS: Do you want ne to hold your
19 notes up over here so you can see then?

20 MR, HELM  You couldn't read it.

21 MR. SPARKS: No, so you can see them
22 MR HELM No, no, that's fine. | do
23 Dbetter this way.

24 BY MR HELM

25 Q Now, regarding the Conm ssion's 2005 report
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that you' ve testified here to, as | get it, basically
what you're saying is, |'ve read that report and ny
testinmony is consistent with all of the things that are
stated in that report?

A In the section that deals with the geol ogy
and geonor phol ogy of the river, | have read that in
sone detail, and ny testinony is consistent with that.

Q Is it fair to say that by no neans -- well,

| et me back up one.

You didn't do any other scientific tests or
studi es other than the ones that you' ve told us about
before redirect, correct?

MR MCGANNIS: This is clearly outside
the scope of nmy questioning about the report. If we're
going to go outside, outside, outside, we're going to
be here for several nore days. The questions of the
scientific study have nothing to do with what he said
he was just going to ask himabout, which was the 2009
report.

MR HELM If | can get the rest of the
stuff out, it mght, Mrk.

MR MCGNNIS: You just asked a
question, and |I'mobjecting to that question.

MR, HELM | know you've got sone
heartburn because you did a fairytale on it. Let me
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finish.
CHAl RMAN NOBLE: Excuse ne. This is the
direction, okay? Up here is where we talk

MR MCGNNIS: | have no heartburn, by
t he way.
BY MR HELM
Q The question goes like this: Wat we're

getting to is, you didn't do the research, did you,
Doctor, that was done to support the 2005 report from
t he Conmi ssi on?

CHAI RVMAN NOBLE: Dr. Mussetter

THE WTNESS: | did not do that
research, no.

BY MR HELM
Q Ckay. Did you read all of that research?
A | couldn't say |I read 100 percent of it, but

| read the bulk of it.

Q When you say the bul k, what do you mean by
the bul k? Wose did you read? Wich of the w tnesses'
research did you read?

A Vell, clearly Dr. Schummi s.

Q Ckay.

A I've been read several of Huckleberry's
papers. |'ve read --

Q Did you read the paper or did you read the
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primary work behind the paper?

A | woul d have to go back through the details.
|"msure | read some of the primary work behind it as
wel | .

Q Ckay. And am | right you haven't done any
I ndependent research, other than what you' ve already
told us about, rendering your other opinions?

A W' ve been through that. Yes.

Q Did you read the entire transcript fromthe
2005 hearing?

Not the entire transcript, no.

You weren't present for the 2005 hearing?

| was not.

Ckay. Did you review every exhibit submtted
for the 2005 hearing?

A No.

Q And, lastly, Huckl eberry and Burkham di d not
study the entire Gla River in their reports, did they?

A That's true.

MR HELM Al | have.

CHAI RVAN NOBLE:  Thank you.

M. MG nnis?

MR MCGNNIS: Nothing worth responding
to there, Your Honor.

CHAI RMAN NOBLE: Now, is there any other

O >0 >
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evidence to be presented by a party who mght be in
opposition to a finding of navigability on the Gla?

(No response.)

CHAI RMAN NOBLE: If not, then are we
ready for rebuttal testinony?

M5. HERNBRCDE: M. Chairman, in the
interest of time, the State has carefully revi ewed what
has happened in these |ast set of weeks, and we don't
feel we need any rebuttal.

However, if the Conm ssion has any
questions of M. Fuller, we are happy to make him
avai |l abl e.

CHAIl RVAN NOBLE: Do you have any
questions for hinf

No.

Ji nP

MR HOOD: M. Chairman, | just wanted
to remnd you that there was sonme di scussi on about --
you got it.

CHAI RVAN NOBLE: You may show up | ate,
but you're on top of things.

Do you have any questions for --

MR. BREEDLOVE: Conmi ssioner Allen m ght
have some questions for Rich

CHAI RVAN NOBLE: M. Hood, would it be
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possible --

Thank you, Dr. Miussetter. W excuse
you.

Wuld it be possible if we could have
M. Burtell conme back up?

MR. HOOD: That sounds great.

M5. HERNBRCDE: | would like to reserve

rebuttal at this point, | guess, M. Chairman. |'m not
sure what we're doing here, so..
CHAI RVAN NOBLE: |'m about to expl ain.

MS. HERNBRCDE: | apol ogize for junping
ahead.

MR. HOCD: Just for Ms. Hernbrode, she
may not be aware. This isn't -- I'mnot going to be
asking Rich nore questions, except perhaps in
fol | ow up.

There was sonme questions by the
Conmi ssioners that they didn't have a chance, so this
Is their opportunity for that. So barring follow up,
don't have any questions.

CHAI RVAN NOBLE: Ch, you're not?

M. Burtell, are you ready to conme up?

MR BURTELL: Yes.

CHAI RVAN NOBLE: You're not going to
have to.
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You think the State surprises us. Bill,
you surprised us.

What had happened was, at the concl usion
of M. Burtell's previous testinony, the chair
i nadvertently concluded the hearing w thout allow ng
Conmi ssioners to ask some questions. And there was a
Conmmi ssi oner who had a question or two, and we've
deci ded not to ask those. That's what we were going to
do.

Now, | understand that this kind of
concludes it for this part of the Gla R ver hearing.

We are scheduled to be in Florence a
week from Friday, on August 29, at 11:00 a.m, to take
| ocal testinmony only with regards to the Gl a.

I's there any question about that?

M. Sparks.

MR. SPARKS: M. Chairnman, yes. WII
the record remain open through the conclusion of the
hearing in Fl orence?

CHAI RVAN NOBLE: Let nme get to that in
just a nonent. Let ne hear from-- was that what you
wer e aski ng?

MR HELM [I'mjust trying to figure out
the time frame for ny bass fishing.

CHAI RVAN NOBLE: Ckay. Here's the
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record situation: The record will remain open until
Monday, Septenmber 15, close of business, 5:00 p.m

You' ve either entered that into your PDA
or you've witten it down in your scribble, | mean
scrabble. Anyway.

MR, SPARKS: The scribble part refers to
the fact that you can read upside down from 20 feet
away. That's really good.

CHAI RVAN NOBLE: But | know who to | ook
at. Notice |l didn't even go that direction.

MR. MEHNERT: And I'll send the notice
out to the people who aren't here.

CHAI RVAN NOBLE: Is there anything el se
we need to take up today?

Yes, John

MR. HELM Just to continue ny
curiosity, in terms of when we're going to start
counting the 30 days that our nenorandumis due, then
wll that be 30 days after we get the -- or 10 days

after we get the transcript, will it be 10 days after
your hearing in Florence, assumng that the transcri pt
w |l have arrived by that period? I1'mjust trying to

see what may hel p there.
M5. HERNBRCDE: It won't have.
CHAI RVAN NOBLE:  Joy?
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MS. HERNBRODE: W will not have a
transcript by next Friday, | can guarantee you that.

CHAI RVAN NOBLE: W'l send out a notice
as to when the briefing period will start.

M. MG nnis.

MR MCANNIS: Just in terns of giving
us one less thing for lawers to fight out, again, I
think it would be hel pful if you put the dates of the
briefing in about, you know, when the briefs are due,
so we don't fight out about what --

CHAI RMAN NOBLE: Rat her than nunber of

days?

MR MCANNIS: Yeah.

CHAI RVAN NOBLE: We will do that.

M5. HERNBRCDE: Sorry. Can you remnd
us? | renenber vaguely that there were perhaps some
page limtations. |'mhoping that they will be quite

generous because, there was a lot --

CHAI RMAN NOBLE: Let's ask Poncho.

MR. BREEDLOVE: Well, | thought we woul d
be consistent with what we've done in the past.

CHAI RMAN NOBLE: It will consistent with
what we've done in the past.

MR. BREEDLOVE: Which | believe was
20/ 30 and then unlimted for the findings of fact and
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concl usions of |aw

MR, MEHNERT: Right.

CHAI RVAN NOBLE: Ckay. Now, does that
help at all?

We will give you nunber of days and date
when due when we send it out, send out the notice. It
is 20 for opening, 30 for response, and then the
proposed findings of fact, conclusions of |aw, and
other items is an unlimted page.

Was it the other way around?

MR. HOCD: M recollection on the Santa
Cruz, which was the nost recent one we finished
briefing, |I thought it was 20 and 10, which may be a
little too short for this. But it was shorter. | know
that the response nmenos were shorter than the --

CHAIl RVAN NOBLE: W don't like shorter
comrent s.

MR. BREEDLOVE: | think it was 30/20

CHAl RMAN NOBLE: Joe and I, we kind of
avoi d those shorter comments.

MR. BREEDLOVE: | think it was 30/20

(The proceedings were interrupted by the
Court Reporter.)

CHAI RVAN NOBLE: It's not that inportant
to have this on the record.
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Ckay, we will nake it consistent. Wen
we send it out, it wll be the sane as for the Santa
Cruz. So if you want to go back and | ook at what the
Santa Cruz was, it will be the sane.

M5. HERNBRCDE: |'msorry, M. Chairman.
If you really are -- if it really is 20 and 10, I'm
going to have to make a notion for nore pages.

So | think we can agree with the 20/ 30,
whi chever way you flip it, or 30/20. | mght be able
to make that happen. But I --

CHAI RVAN NOBLE: Let's discuss this
then. \What is a reasonabl e nunber John?

MR. HELM For statenent of facts or for

briefing?

MS. HERNBRODE: Briefs.

CHAI RMAN NOBLE: For introduction.

MR HELM Onh, just the introductory
portion? | can get it in 100 pages w thout any problem
at all.

No, | mean, what do they give you, 30 at
the Court of Appeals these days?
HYRCKO It's word count.
HELM Word count. How many words?
HYRCKO 15, 000.
HELM 15, 000 words?

2335
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CHAI RVAN NOBLE: Then you have to get
the word counter worKking.

MS. HERNBRODE: Yeah, please don't do
t hat .

MR. HELM 30 pages then for opening and
20 for close.

CHAI RVAN NOBLE: Yeah, but we've had a
| ot nmore evidence in this particular one than we did
the Santa Cruz, haven't we?

MR BREEDLOVE: Yes.

CHAI RMVAN NOBLE: M. MG nnis.

MR MCGANNIS: | guess some of that has
to do with whether you want us to do our proposed
findings with the opening brief or wth the response
brief.

CHAI RVAN NOBLE: Proposed findings are
not subject to a page limtation

MR MCGANNIS: | guess that was what |
was thinking, was that if -- frankly, if our opening
brief, if we can do our proposed findings at the sane
time, cite to the proposed findings, it nmakes your
brief not quite so long. But 30 pages, | think, is
that what you -- is that what John suggested?

MR HELM Yes.

MR MCANNIS: That should be fine.
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CHAI RVAN NOBLE: Let's just do 30 all
the way along. You ve got 30 to open. You' ve got 30
to respond wth.

MR MCGNNIS: And no limt on the
findings and concl usi ons?

CHAI RMAN NOBLE: No limt on the
findings, the proposed.

MR. HELM And ny suggestion there would
be that after the second -- because while | doubt it,
Mark m ght say sonething that woul d make me change ny
m nd on one of the proposed findings and I wouldn't put
itoin.

MR, SPARKS: Your Honor, ['ve known him
50 years. He's never changed his m nd.

CHAI RVAN NOBLE:  Mark?

MR, SPARKS: John.

CHAI RMAN NOBLE: John, 1've heard that.

MR, HELM | know.

CHAl RMVAN NOBLE: At any rate --

MR, HELM 1'm a hardhead.

CHAI RVAN NOBLE: At any rate, if you
want to respond to sonmething, you know, okay, so it's
going to be 30/30 is what it's going to be, and
proposed findings of fact, et cetera, that's unlimted.

MR. HOOD: And due with the response
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menor anda, correct?

CHAI RMAN NOBLE: You can do it when you
want it --

MR. HOCD: Ckay.

CHAI RVAN NOBLE: -- okay?

MR. SPARKS: May we have posting as the
time for posting is filing; in other words, posting
with the U S. Postal Service?

CHAI RMAN NOBLE:  Yes.

MR. SPARKS: Thank you

CHAI RMAN NOBLE: I n other words, when
it's postnarked --

MR, SPARKS: Yeah, when it's postmarked.

CHAI RVAN NOBLE: -- is the same as being
received.

MR, SPARKS: Yes. Well, at least filed.

CHAIl RVAN NOBLE: Ckay, fil ed.

MR, SPARKS: Yeah.

MR HELM | would --

CHAI RMAN NOBLE: You want it with the
response?

MR HELM No, | would like it like
10 days after, because honestly, | always hope that
somebody will say sonmething and 1'I| take sonething out
of it, because in the responses | get, | mght say, oh
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that's right, you know, and forget it.

CHAI RMAN NOBLE: Just nmking a quick
snap decision, here's what we're going to do with
regards to the proposed findings of fact and
conclusions of law. You will have 10 days after any
filing of a proposed findings of fact and concl usi ons
of law in which to respond, with a maxi num of 10 pages.

Any ot her issues?

Go ahead, John.

MR. HELM The only thing is, | wasn't
clear when -- the findings of facts are going to be due
w th the response menorandunf

CHAI RMAN NOBLE: That's the latest they
can be filed. If you want to file them before that,
you can.

MR HELM  Ckay.

MR. BREEDLOVE: That's consistent with
what we've done.

MR MEHNERT:  Yes.

CHAI RVAN NOBLE: Any other itens?

Who's taking the rest of the donuts?
Ch, cone on. The security guard is going to have to
eat them now

MR. MEHNERT: Who has young chil dren?

MR. BREEDLOVE: That's the last thing I
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1 need.
2 MR. MEHNERT: Yeah, | know, nore sugar
CHAI RVAN NOBLE: GCkay. Then we're in
recess.
(The proceedi ngs recessed at 2:03 p.m)
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STATE OF ARI ZONA )
) Ss.
COUNTY OF MARI COPA )

[, JODY L. LENSCHOW RMR, CRR, Certified
Reporter No. 50192 for the State of Arizona, do hereby
certify that the foregoing printed pages constitute a
full, true, and accurate transcript of all the
proceedings had in the foregoing matter, all done to
the best of nmy skill and ability.

| FURTHER CERTIFY that | amnot related to
nor enployed by any of the parties hereto, and have no
interest in the outcone.

DATED at Phoeni x, Arizona, this 30th day of
August, 2014.

JODY L. LENSCHOW RMR, CRR
Certified Reporter
Certificate No. 50192

Coash & Coash, Inc.





		Index

		 Number Index

		0

		0.026 (1)

		0.035 (1)

		05 (1)

		09 (1)



		1

		1 (7)

		1,000 (2)

		1,200 (1)

		1.2 (1)

		10 (10)

		10-year (3)

		100 (4)

		100-and-some (1)

		1083 (1)

		1086 (1)

		10:15 (1)

		10:26 (1)

		11 (1)

		116 (2)

		11:00 (1)

		12 (4)

		13 (4)

		14 (1)

		15 (2)

		15,000 (2)

		150 (2)

		16 (2)

		1600 (1)

		1600s (1)

		1696 (1)

		17 (6)

		17th (3)

		18 (4)

		18,000 (1)

		1800s (14)

		1833 (1)

		1850 (1)

		1850s (2)

		1860 (1)

		1868 (1)

		1869 (1)

		1870s (1)

		1880s (2)

		1883 (7)

		1889 (1)

		1890 (1)

		1890s (4)

		1891 (4)

		1893 (1)

		1895 (2)

		19 (2)

		1900 (1)

		1900s (6)

		1905 (7)

		1906 (4)

		1907 (7)

		1910 (1)

		1911 (6)

		1912 (3)

		1914 (1)

		1915 (2)

		1916 (5)

		1921 (1)

		1923 (2)

		1928 (6)

		1972 (2)

		1981 (1)

		1983 (2)

		1988 (1)

		1993 (2)

		1994 (2)

		1995 (2)

		1996 (1)

		1:00 (1)

		1:15 (1)

		11:51€am (1)

		1st (1)



		2

		2 (5)

		2.2.1 (2)

		20 (9)

		20/30 (2)

		2003 (2)

		2004 (1)

		2005 (19)

		2007 (1)

		2009 (15)

		2010 (1)

		2013 (5)

		20th (2)

		21 (1)

		22 (2)

		22,000 (1)

		237 (1)

		24 (2)

		26 (2)

		27 (1)

		27th (1)

		28 (1)

		283 (1)

		29 (1)

		29th (1)

		2:03 (1)



		3

		3 (4)

		30 (10)

		30,000 (1)

		30/20 (3)

		30/30 (1)

		300 (2)

		30th (1)

		34 (1)

		365 (1)

		3b (4)



		4

		4 (6)

		40 (3)

		498 (2)



		5

		5 (9)

		50 (3)

		500 (3)

		5:00 (1)



		6

		6 (8)

		62 (3)

		64 (3)

		66 (1)

		67 (3)

		68 (1)

		69 (2)



		7

		7 (10)

		70 (1)

		72 (4)



		8

		8 (13)

		84 (2)

		86 (1)

		89 (1)



		9

		9 (4)

		93b(1)

		9:31 (1)

		9:37 (1)





		A

		ability (1)

		able (7)

		above (2)

		absence (1)

		Absent (1)

		abundant (1)

		accordance (2)

		According (8)

		account (2)

		accounts (4)

		accurate (7)

		acknowledge (1)

		acre-feet (1)

		across (2)

		activity (1)

		actual (1)

		actually (23)

		addition (2)

		additional (2)

		additive (2)

		address (2)

		adjacent (2)

		adjourn (1)

		Adjudication (1)

		adjusted (1)

		admitted (1)

		aerial (2)

		affect (5)

		affected (2)

		affects (1)

		aftereffects (1)

		afternoon (2)

		afterwards (1)

		again (22)

		against (1)

		ago (4)

		agree (32)

		agreed (2)

		agrees (1)

		ahead (4)

		air (1)

		Alaska (6)

		Alcoa (1)

		all-time (1)

		Allen (11)

		allow (2)

		allowing (1)

		alluvial (4)

		Almost (1)

		along (10)

		alternative (2)

		although (4)

		always (1)

		American (1)

		Among (1)

		amount (4)

		analysis (11)

		analyzing (1)

		anecdotal (4)

		annual (14)

		ANSAC (6)

		answered (2)

		apologize (2)

		apparently (2)

		appeals (2)

		appeared (4)

		appears (3)

		appendix (1)

		apples (1)

		applied (3)

		applies (1)

		apply (2)

		appreciate (1)

		appropriate (1)

		area (14)

		areas (7)

		argue (1)

		arid (1)

		arid-region (1)

		Arizona (21)

		Arizona's (2)

		Arlington (1)

		around (11)

		arrival (1)

		arrive (1)

		arrived (1)

		art (1)

		article (6)

		aspect (1)

		assessment (5)

		assist (1)

		associated (1)

		association (1)

		assume (5)

		assuming (3)

		assumption (1)

		attachments (2)

		attempt (1)

		attend (1)

		attorney (5)

		attorneys (2)

		attributes (1)

		August (1)

		author (1)

		authors (1)

		available (7)

		average (3)

		avoid (2)

		aware (14)

		away (1)

		axes (1)



		B

		back (31)

		backed (1)

		background (6)

		badly (1)

		Ball (2)

		bank (4)

		bankfull (1)

		banks (6)

		barring (1)

		base (3)

		based (26)

		basically (8)

		basis (7)

		bass (1)

		beaver (7)

		beavers (1)

		become (1)

		becomes (2)

		becoming (2)

		bed (6)

		bedform (2)

		bedforms (1)

		bedrock (1)

		bedrock-controlled (1)

		beg (1)

		began (3)

		begin (2)

		beginning (3)

		Begins (1)

		behalf (2)

		behavior (3)

		behind (2)

		below (13)

		bend (1)

		bends (1)

		besides (1)

		best (4)

		better (3)

		beyond (1)

		bias (1)

		big (4)

		Bill (1)

		bit (8)

		Black (1)

		blends (1)

		blind (1)

		blows (2)

		blue (9)

		boat (11)

		boater (2)

		boating (4)

		boats (7)

		body (3)

		boots (1)

		boots-on-the-ground (2)

		Border (1)

		both (7)

		bottom (11)

		boundary (1)

		bounds (1)

		Box (1)

		boy (1)

		Brahmaputra (3)

		braid (1)

		braided (24)

		braiding (3)

		branching (1)

		break (11)

		BREEDLOVE (8)

		brief (5)

		briefing (4)

		briefly (1)

		briefs (2)

		bring (4)

		bringing (2)

		broad (2)

		broadened (1)

		broader (1)

		brought (1)

		brush (1)

		built (1)

		bulk (4)

		bullet (1)

		burden (1)

		Burkham (11)

		burning (1)

		Burtell (3)

		Burtell's (2)

		bushes (1)

		business (1)

		businesses (1)

		Butte (1)



		C

		calculate (1)

		calculation (1)

		calculations (1)

		calendar (3)

		calibrate (1)

		call (2)

		called (1)

		Calva (3)

		came (3)

		camp (1)

		camping (1)

		can (63)

		Canal (1)

		canoe (5)

		canoed (2)

		canoeing (1)

		Canyon (3)

		capable (1)

		capacity (1)

		caption (1)

		careful (1)

		carefully (1)

		Carlos (1)

		Carolina (1)

		carried (2)

		carries (1)

		carry (1)

		case (39)

		cases (10)

		catastrophic (2)

		category (2)

		cattle (1)

		cattlemen (1)

		cause (2)

		caused (4)

		causing (1)

		central (1)

		centuries (1)

		century (6)

		certain (2)

		certainly (15)

		cetera (2)

		cfs (9)

		chair (4)

		CHAIRMAN (101)

		challenging (2)

		chance (5)

		change (8)

		changed (10)

		Changes (9)

		channel (142)

		channels (12)

		chapter (2)

		character (14)

		characteristic (1)

		characteristics (18)

		characterize (2)

		characterized (2)

		chart (4)

		check (2)

		checking (2)

		children (1)

		choose (1)

		Chuck (1)

		Chulitna (1)

		circumstance (1)

		circumstances (3)

		citation (1)

		citations (2)

		cite (5)

		cited (9)

		cites (3)

		citing (2)

		civilization (2)

		claimed (1)

		clarification (1)

		clarifications (1)

		clarified (3)

		clarify (3)

		classic (1)

		clause (2)

		clear (8)

		clearly (4)

		client (1)

		climate (1)

		climatic (1)

		close (4)

		closed (1)

		closer (3)

		cobble (1)

		collected (1)

		Colorado (20)

		combination (1)

		coming (4)

		comments (2)

		commerce (6)

		commercial (11)

		Commission (32)

		Commission's (9)

		Commissioner (16)

		Commissioners (5)

		common (1)

		communicating (1)

		companion (1)

		comparatively (1)

		compared (2)

		comparing (6)

		comparison (1)

		completely (3)

		complex (1)

		compound (11)

		computer (1)

		concern (1)

		concluded (1)

		concludes (1)

		conclusion (14)

		conclusions (8)

		condition (39)

		conditions (24)

		conducted (2)

		conducting (1)

		configuration (3)

		confining (1)

		confirm (1)

		confluence (13)

		confused (2)

		connected (1)

		consecutive (1)

		Consequently (4)

		consider (9)

		considerable (1)

		considered (6)

		consistent (19)

		consolidate (2)

		contained (2)

		contains (1)

		content (1)

		Contents (1)

		context (8)

		continue (3)

		CONTINUED (1)

		continues (1)

		continuing (2)

		continuous (2)

		contrary (1)

		Contrasting (3)

		controls (1)

		conversations (1)

		conversion (1)

		Coolidge (8)

		copies (8)

		Copper (3)

		copy (12)

		corner (1)

		correctly (16)

		correlate (2)

		correlated (1)

		correlation (2)

		corresponds (1)

		cottonwoods (3)

		counsel (1)

		count (2)

		counted (1)

		counter (1)

		counteracts (1)

		Counties (1)

		counting (1)

		County (2)

		couple (8)

		coupled (1)

		course (1)

		court (4)

		covered (5)

		create (2)

		created (1)

		cross (6)

		CROSS-EXAMINATION (4)

		crossed (2)

		Cruz (4)

		cubic (2)

		cumulative (1)

		curiosity (1)

		current (4)

		customarily (3)

		cut (1)

		cutting (2)



		D

		daily (9)

		dam (22)

		damped (2)

		damping (2)

		dams (2)

		Daniel (2)

		data (62)

		date (15)

		dated (1)

		dates (1)

		day (6)

		days (23)

		deal (5)

		dealing (1)

		deals (2)

		dealt (2)

		debris (1)

		decadal (2)

		decade (2)

		December (2)

		decide (3)

		decided (6)

		decision (10)

		declaration (7)

		decrease (1)

		decreased (1)

		dedicated (1)

		deemed (3)

		deep (5)

		deeper (1)

		deepest (1)

		define (8)

		defined (1)

		definite (1)

		definition (10)

		definitions (2)

		definitively (1)

		Department (8)

		depended (1)

		dependent (1)

		depending (4)

		depends (10)

		depict (6)

		depicted (6)

		depicting (4)

		depicts (3)

		depth (6)

		depths (1)

		describe (4)

		described (5)

		describes (1)

		describing (1)

		description (2)

		descriptions (1)

		deserts (1)

		despite (1)

		destroyed (1)

		detail (3)

		detailed (3)

		details (2)

		determination (12)

		determinations (3)

		determine (9)

		determined (3)

		determining (1)

		developed (2)

		developing (1)

		diagrams (1)

		died (2)

		difference (5)

		differences (3)

		different (40)

		differently (1)

		difficult (2)

		difficulties (1)

		dimensions (5)

		direct (7)

		direction (2)

		directly (2)

		disagree (3)

		disagreement (2)

		disastrous (1)

		discharge (5)

		discharges (1)

		discount (1)

		discuss (4)

		discussed (6)

		discussing (2)

		discussion (5)

		discussions (1)

		disposition (2)

		disprove (1)

		dispute (6)

		disputes (1)

		disqualifies (1)

		distance (2)

		distinguish (1)

		distribution (1)

		diversion (2)

		diversions (12)

		diverted (4)

		dividing (1)

		Dobyns (1)

		Doctor (1)

		document (25)

		documentation (1)

		documents (14)

		Dome (1)

		dominant (1)

		Don (1)

		done (21)

		donuts (1)

		dot (1)

		dots (1)

		doubt (3)

		down (24)

		downstream (9)

		Dr (51)

		draft (1)

		draw (1)

		drawn (1)

		drier (1)

		drive (1)

		driver (1)

		driving (1)

		drought (1)

		dry (8)

		dryland (11)

		due (5)

		during (9)

		dynamic (3)

		dynamics (1)



		E

		earlier (10)

		earliest (1)

		early (10)

		easiest (1)

		eat (1)

		educated (1)

		educational (1)

		Edwin (2)

		effect (9)

		effective (1)

		effectively (2)

		effects (6)

		eight (1)

		either (3)

		electronically (1)

		element (1)

		elements (3)

		elevation (3)

		elevations (3)

		eliminates (1)

		else (9)

		encountered (2)

		end (3)

		ended (1)

		energy (1)

		engage (1)

		enough (23)

		enter (1)

		entered (2)

		enterprise (1)

		entire (20)

		entities (1)

		entitled (1)

		episodic (1)

		equally (1)

		equilibrium (2)

		erode (1)

		erosion (2)

		erratic (3)

		especially (1)

		essentially (4)

		established (3)

		estimate (7)

		estimated (1)

		estimates (3)

		et (2)

		European (1)

		Europeans (1)

		evaluate (3)

		evaluation (2)

		even (13)

		events (3)

		everybody (2)

		evidence (28)

		evidently (1)

		ex (1)

		exact (2)

		exactly (7)

		examination (3)

		examine (1)

		example (4)

		exceeded (1)

		except (2)

		excluded (1)

		excludes (5)

		excluding (1)

		Excuse (9)

		Exhibit (19)

		existed (7)

		existence (2)

		exit (1)

		expand (1)

		expect (2)

		expedition (2)

		Expendables (2)

		experience (5)

		experiences (1)

		expert (5)

		expertise (1)

		experts (2)

		explain (3)

		explicitly (2)

		exposed (1)

		extended (1)

		extending (1)

		extent (5)

		extra (2)

		extreme (2)

		extremely (2)

		eye (2)

		eyes (1)



		F

		fact (17)

		factors (3)

		facts (4)

		Fair (14)

		fairly (2)

		fairytale (1)

		falls (1)

		familiar (12)

		fantasy (1)

		far (3)

		fashion (1)

		favor (2)

		feature (2)

		features (2)

		federal (11)

		feel (2)

		feet (12)

		felt (2)

		few (12)

		field (6)

		fieldwork (2)

		fight (2)

		Figure (19)

		Figures (3)

		file (1)

		filed (3)

		filing (2)

		fill (2)

		filled (1)

		final (1)

		find (4)

		finding (2)

		findings (17)

		fine (6)

		finish (3)

		finished (1)

		first (21)

		firsthand (1)

		Fish (2)

		fishing (1)

		fit (1)

		five (3)

		flat (1)

		flew (1)

		flight (4)

		flip (4)

		float (5)

		floatable (1)

		floating (1)

		flood (43)

		flood-driven (1)

		Flood-induced (2)

		flooding (4)

		floodplain (7)

		floods (48)

		Florence (5)

		flow (81)

		flows (28)

		fluctuating (1)

		fluvial (1)

		flying (1)

		flyover (3)

		follow (1)

		follow-up (2)

		following (1)

		folly (1)

		food (1)

		foot (1)

		Footnote (1)

		fording (1)

		forget (2)

		forgotten (1)

		Fork (3)

		form (17)

		formally (3)

		forming (1)

		forms (3)

		formulation (1)

		forth (1)

		forward (1)

		found (4)

		foundation (1)

		four (2)

		frame (5)

		frames (2)

		frankly (2)

		frequency (15)

		frequent (1)

		frequently (7)

		fresh (2)

		friction (1)

		Friday (2)

		front (3)

		fulfill (1)

		full (4)

		Fuller (17)

		furnished (1)

		further (1)

		fuzzier (1)

		fuzzy (1)



		G

		gain (1)

		Gary (2)

		gather (1)

		gauge (19)

		gauges (6)

		gave (3)

		gear (3)

		general (9)

		generalize (1)

		generalized (1)

		generally (12)

		generous (1)

		gentleman (1)

		geography (1)

		geologic (1)

		Geological (1)

		geology (4)

		geometry (2)

		geomorphic (1)

		geomorphologically (1)

		Geomorphology (3)

		George (2)

		gets (1)

		Gila (118)

		Gila's (1)

		Gillespie (10)

		given (12)

		gives (2)

		giving (1)

		glad (1)

		glasses (1)

		GLO (3)

		goes (5)

		Good (12)

		Gookin (3)

		Gookin's (3)

		Graf (1)

		Graf's (1)

		Graham (1)

		Grand (2)

		graph (1)

		graphics (1)

		grass (1)

		gravel (1)

		Graybill (7)

		grazing (1)

		great (2)

		greater (3)

		green-leaved (1)

		Greenlee (1)

		ground (8)

		groundwater (3)

		growing (2)

		guarantee (1)

		guard (1)

		guess (10)

		guys (1)



		H

		half (2)

		halfway (1)

		handed (3)

		hands (1)

		handy (1)

		happen (2)

		happened (2)

		happening (1)

		happens (2)

		happy (1)

		hard (6)

		hardhead (1)

		hardly (1)

		Hassell (1)

		head (3)

		heal (1)

		hear (3)

		heard (8)

		hearing (19)

		hearings (2)

		heart's (1)

		heartburn (2)

		heavy (1)

		helicopter (5)

		HELM (37)

		help (3)

		helped (1)

		helpful (1)

		helping (1)

		Henness (2)

		Here's (2)

		HERNBRODE (15)

		Hey (1)

		high (4)

		higher (3)

		highest (2)

		highlighted (3)

		highly (1)

		highway (6)

		himself (1)

		historian (1)

		historic (3)

		historical (9)

		history (2)

		Hohokams (1)

		hold (2)

		holding (3)

		honestly (1)

		Honor (2)

		HOOD (10)

		hope (2)

		hoping (1)

		Horton (4)

		How's (1)

		Huckleberry (27)

		Huckleberry's (2)

		human (3)

		humid (1)

		hundred (2)

		hydraulic (5)

		hydroclimatic (1)

		hydrologic (8)

		hydrologist (4)

		Hydrology (1)

		hypotheses (8)

		hypothesis (1)

		Hyrcko (37)



		I

		idea (2)

		ideal (1)

		identical (1)

		identify (2)

		ie (1)

		illustrate (2)

		illustration (1)

		image (7)

		imagine (2)

		impact (1)

		impacts (1)

		impediments (2)

		implies (1)

		imply (1)

		implying (1)

		important (3)

		impressed (1)

		impression (3)

		inaccurately (1)

		inadvertently (1)

		include (4)

		included (7)

		including (6)

		inclusive (1)

		increase (1)

		increased (4)

		indeed (1)

		independent (5)

		Indians (1)

		indicate (5)

		indicates (1)

		individual (2)

		inference (1)

		influence (3)

		influences (2)

		information (20)

		inherently (1)

		inspection (2)

		instability (1)

		instance (2)

		instructions (4)

		integrity (1)

		intended (3)

		interest (1)

		interfered (1)

		interpret (1)

		interpretation (1)

		interpreted (1)

		interrupt (1)

		interrupted (3)

		interrupting (1)

		interruption (1)

		intervention (1)

		into (24)

		introduction (7)

		introductory (1)

		inundated (5)

		invalid (1)

		involved (1)

		irregularity (1)

		irrespective (2)

		irrigation (1)

		islands (2)

		issue (4)

		issues (2)

		items (2)



		J

		James (2)

		January (6)

		JE (1)

		Jeff (2)

		Jim (1)

		job (2)

		Joe (1)

		John (12)

		Joy (2)

		Judge (1)

		jumping (2)

		June (2)

		Justice (2)



		K

		K-E-L-V-I-N (1)

		keep (1)

		Kelvin (11)

		kept (1)

		kind (6)

		kinds (1)

		knew (1)

		knowledge (2)

		known (2)

		knows (1)



		L

		label (1)

		lack (1)

		laid (1)

		Land (7)

		lands (2)

		language (8)

		large (21)

		largely (4)

		larger (2)

		last (29)

		lastly (1)

		late (9)

		later (2)

		laterally (1)

		latest (2)

		law (5)

		lawyer (1)

		lawyers (4)

		lead (1)

		leads (1)

		learn (1)

		least (9)

		leave (2)

		left (6)

		left-hand (3)

		legal (5)

		length (5)

		Less (11)

		letting (1)

		level (3)

		levels (1)

		light (1)

		liked (1)

		likely (6)

		Likewise (2)

		limit (6)

		limitation (1)

		limitations (1)

		line (10)

		lined (3)

		lines (9)

		listen (1)

		listened (1)

		literate (1)

		little (11)

		Littlefield (5)

		Littlefield's (3)

		loaded (1)

		local (1)

		locally (2)

		locate (1)

		located (1)

		locations (1)

		long (14)

		long-term (2)

		longer (2)

		look (25)

		looked (23)

		looking (16)

		looks (2)

		lost (1)

		lot (6)

		low (33)

		low-flow (1)

		low-level (1)

		lower (17)

		lowest (2)

		lunch (7)

		lunchtime (1)



		M

		magnitude (2)

		mail (1)

		main (17)

		maintain (4)

		maintained (1)

		maintenance (1)

		major (2)

		Majority (1)

		makes (1)

		making (2)

		man (2)

		man's (1)

		man-made (1)

		many (16)

		map (5)

		mapping (14)

		maps (6)

		Maricopa (6)

		Mark (7)

		marked (1)

		master (1)

		match (1)

		matched (1)

		matching (1)

		material (10)

		materials (2)

		math (1)

		mathematically (1)

		matter (10)

		max (3)

		maximum (6)

		may (11)

		maybe (15)

		McGinnis (49)

		McGinnis's (1)

		mean (30)

		meandering (1)

		meaning (4)

		means (8)

		meant (1)

		measure (2)

		measured (5)

		measuring (1)

		median (5)

		meet (2)

		meets (5)

		MEHNERT (10)

		Meko (10)

		Meko's (1)

		memoranda (1)

		memorandum (2)

		memorized (1)

		memos (1)

		men (1)

		mention (2)

		mentioned (5)

		mere (1)

		met (1)

		metamorphosis (1)

		method (5)

		methods (10)

		Mexico (1)

		Michigan (1)

		microphone (1)

		mid (5)

		middle (10)

		Midwestern (2)

		might (18)

		mile (1)

		miles (6)

		miles-wise (1)

		mind (13)

		minds (1)

		Minimal (1)

		minor (1)

		minute (1)

		minutes (3)

		misnumbered (1)

		misspoke (2)

		misstated (1)

		misstating (1)

		Mister (1)

		misunderstood (1)

		model (3)

		modeled (4)

		modeling (3)

		moderate (1)

		modern (1)

		modification (1)

		modified (1)

		moment (1)

		moments (1)

		Monday (1)

		Monsoon (1)

		Montana (9)

		Montgomery (3)

		months (3)

		more (41)

		morning (7)

		morphology (2)

		Mosquito (4)

		most (19)

		mostly (1)

		motion (1)

		mouth (1)

		much (13)

		multiple (3)

		Mussetter (25)

		must (6)

		myself (1)



		N

		n-value (4)

		n-values (1)

		name (3)

		narrow (6)

		narrower (1)

		Native (1)

		natural (34)

		nature (1)

		navigability (34)

		Navigable (44)

		navigated (1)

		navigation (4)

		near (2)

		Nebraska (1)

		necessarily (5)

		necessary (1)

		need (13)

		needed (1)

		New (1)

		newest (1)

		next (17)

		nice (2)

		night (2)

		Nile (1)

		nine (2)

		NOBLE (92)

		nodded (1)

		non-navigable (1)

		None (2)

		nonequilibrium (1)

		nonexistent (1)

		nonnavigable (2)

		Nope (1)

		nor (1)

		normal (1)

		normally (1)

		North (1)

		note (1)

		notebook (2)

		noted (3)

		notes (3)

		Notice (4)

		noticed (1)

		November (10)

		number (8)

		numbered (1)

		numbers (3)

		numeral (1)

		numerous (1)



		O

		objecting (1)

		objective (1)

		observed (1)

		obstacle (1)

		obstacles (1)

		obstructions (1)

		obtain (1)

		obvious (2)

		obviously (1)

		occur (2)

		occurred (8)

		occurring (4)

		occurs (1)

		October (4)

		off (3)

		often (2)

		on-the-ground (1)

		once (2)

		one (43)

		one-day (2)

		ones (6)

		only (13)

		open (3)

		opening (4)

		operation (1)

		opinion (37)

		opinions (5)

		opponent (6)

		opportunity (1)

		opposed (1)

		opposition (2)

		orange (1)

		oranges (1)

		orangey (1)

		order (6)

		ordinary (37)

		others (3)

		otherwise (1)

		out (40)

		outside (7)

		over (19)

		overall (3)

		overbank (1)

		overbanks (1)

		overflight (10)

		overland (1)

		overlap (1)

		overlapped (1)

		own (4)



		P

		Page (42)

		pages (11)

		Paloma (2)

		Panza (1)

		Paper (7)

		papers (1)

		paragraph (12)

		paragraphs (1)

		Pardon (3)

		part (23)

		participated (2)

		particular (8)

		particularization (1)

		particularized (2)

		particularly (2)

		partly (4)

		parts (2)

		party (2)

		pass (1)

		passes (1)

		passing (1)

		past (5)

		Pattern (3)

		PDA (1)

		peak (8)

		peaks (3)

		Pedro (1)

		pelts (1)

		Pennsylvania (1)

		people (3)

		people's (1)

		per (2)

		percent (6)

		percentage (3)

		percolation (3)

		perennial (2)

		perhaps (7)

		period (18)

		periodic (1)

		periods (6)

		permission (1)

		persist (1)

		person (1)

		personal (1)

		perspective (2)

		photo (9)

		photocopy (1)

		photograph (9)

		photographs (6)

		photography (1)

		photos (6)

		physical (2)

		pick (1)

		picked (1)

		picture (6)

		pin (1)

		Pinal (1)

		pioneer (1)

		place (1)

		places (2)

		plain (2)

		plainly (1)

		Plains (1)

		plan (3)

		plan-view (1)

		plants (1)

		plat (1)

		plats (2)

		Platte (4)

		Please (21)

		plentiful (1)

		plot (7)

		plots (1)

		plotting (1)

		pm (3)

		point (19)

		pointed (1)

		pointers (1)

		points (4)

		Poncho (1)

		pools (1)

		portion (15)

		portions (9)

		posit (1)

		possible (5)

		possibly (1)

		post-1900 (2)

		post-diversion (1)

		Post-statehood (1)

		Postal (1)

		posting (3)

		postmarked (2)

		pounds (1)

		PowerPoint (7)

		Powers (1)

		PPL (12)

		practical (1)

		practice (1)

		Pre- (1)

		pre-Coolidge (1)

		precisely (1)

		predevelopment (1)

		prefer (1)

		premise (7)

		premises (1)

		prepared (5)

		preparing (1)

		presence (1)

		present (7)

		present-day (3)

		presentation (8)

		presented (6)

		presume (1)

		Pretty (2)

		previous (5)

		previously (2)

		primarily (4)

		primary (5)

		principle (1)

		print (1)

		prior (10)

		privilege (1)

		probably (26)

		problem (4)

		procedure (1)

		procedures (1)

		proceed (1)

		proceeding (2)

		proceedings (4)

		process (2)

		processes (1)

		production (1)

		profession (2)

		professional (1)

		profile (1)

		profitable (3)

		prone (1)

		proponent (2)

		propose (1)

		proposed (10)

		proposition (1)

		protection (1)

		proved (1)

		proven (1)

		proximity (1)

		publications' (1)

		pull (3)

		pulled (2)

		pulling (1)

		purpose (8)

		put (13)

		puts (1)



		Q

		Qualifications (1)

		qualified (1)

		qualitative (2)

		quantification (1)

		quantify (3)

		quantifying (1)

		quantitative (1)

		quantities (1)

		quantity (1)

		quarter (1)

		quick (1)

		quicker (1)

		quite (4)

		Quixote (1)

		quote (8)

		quoted (4)

		quotes (1)

		quoting (2)



		R

		radical (1)

		Ranch (2)

		ranchman (1)

		range (2)

		rapid (1)

		rapids (2)

		rate (8)

		rather (4)

		rationale (1)

		re-redirect (1)

		Rea (1)

		reach (19)

		reached (1)

		reaches (2)

		reaching (3)

		read (60)

		reading (8)

		ready (2)

		real (4)

		reality (4)

		realize (1)

		really (16)

		reason (4)

		reasonable (9)

		rebound (1)

		rebuttal (3)

		recall (19)

		recedes (1)

		received (1)

		recent (2)

		recess (4)

		recessed (1)

		Recognizing (1)

		recollection (1)

		reconnaissance (2)

		reconstructed (3)

		record (17)

		recorded (2)

		records (6)

		recover (2)

		recovered (1)

		recovery (2)

		recreational (2)

		recross (1)

		RECROSS-EXAMINATION (1)

		redirect (8)

		reduce (1)

		refer (7)

		reference (9)

		referenced (2)

		References (5)

		referred (5)

		referring (7)

		refers (6)

		reflect (1)

		refute (1)

		regard (1)

		regarding (5)

		regards (3)

		regime (5)

		region (1)

		regions (1)

		regression (1)

		rel (1)

		relate (4)

		related (4)

		relates (1)

		relation (1)

		relationships (3)

		relatively (4)

		relax (1)

		relevant (3)

		reliable (1)

		reliance (1)

		relied (5)

		rely (2)

		remain (2)

		remember (8)

		remind (3)

		rendering (1)

		repeated (2)

		repeatedly (2)

		rephrase (1)

		report (70)

		reported (3)

		Reporter (1)

		reporting (1)

		reports (7)

		represent (1)

		representative (1)

		representing (1)

		require (4)

		required (4)

		requirement (1)

		requires (1)

		reread (1)

		research (5)

		researching (1)

		reserve (1)

		residing (1)

		respect (2)

		respond (4)

		responded (2)

		responding (1)

		responds (1)

		response (13)

		responses (1)

		responsive (1)

		rest (6)

		restate (4)

		restrict (1)

		result (1)

		resulted (4)

		results (1)

		revert (3)

		review (10)

		reviewed (8)

		Revised (1)

		Rich (2)

		riffle (1)

		riffles (1)

		right (45)

		ring (1)

		risk (1)

		River (283)

		river's (1)

		rivers (14)

		rollcall (1)

		Roman (1)

		room (1)

		Ross's (3)

		rough (1)

		roughly (7)

		roughness (3)

		routine (2)

		routinely (1)

		rowboat (1)

		run (1)

		runoff (7)



		S

		Safford (12)

		Salt (26)

		same (27)

		San (2)

		Sancho (1)

		sandbar (5)

		sandbars (26)

		sandy (2)

		Santa (4)

		satisfactory (1)

		save (1)

		saw (5)

		saying (4)

		scale (5)

		scales (3)

		scene (1)

		scheduled (1)

		Schumm (13)

		Schumm's (5)

		scientific (11)

		scope (3)

		scoured (1)

		scrabble (1)

		scratch (1)

		screen (1)

		scribble (2)

		sea-green (1)

		seasonal (2)

		second (7)

		section (23)

		sections (7)

		secular (1)

		security (1)

		sediment (1)

		seeing (2)

		seeks (1)

		seem (1)

		seemed (1)

		seems (2)

		segment (18)

		segment-by-segment (5)

		segmentation (1)

		segments (18)

		seldom (3)

		select (1)

		self-adjusted (1)

		semantics (1)

		semi-arid (1)

		send (5)

		sense (3)

		sentence (26)

		sentences (1)

		separate (2)

		separately (1)

		September (5)

		serious (1)

		seriously (1)

		Service (1)

		session (1)

		set (11)

		sets (1)

		Several (8)

		several-day (1)

		severe (1)

		shallow (7)

		shallower (1)

		share (2)

		shelter (1)

		shift (2)

		short (4)

		shorten (2)

		shorter (5)

		show (16)

		showed (4)

		shown (1)

		shows (7)

		side (6)

		signatures (1)

		signed (1)

		significant (8)

		significantly (7)

		silt-laden (1)

		silty (1)

		similar (12)

		similarities (2)

		similarly (1)

		simply (4)

		single (10)

		single-thread (4)

		sinuous (3)

		sit (5)

		site (1)

		situation (2)

		six (2)

		size (1)

		skiff (1)

		skip (1)

		Slade (19)

		Slade's (3)

		Slide (33)

		slides (5)

		slightly (3)

		sloping (1)

		slow (1)

		slower (1)

		slowly (1)

		small (14)

		smaller (1)

		smoother (2)

		snap (1)

		Snowmelt (1)

		soft (1)

		soil (1)

		solves (1)

		somebody (1)

		Somehow (1)

		sometimes (1)

		somewhat (4)

		somewhere (1)

		sorry (21)

		sort (7)

		sought (1)

		sound (3)

		sounds (3)

		source (1)

		southwestern (1)

		span (1)

		SPARKS (20)

		sparse (1)

		speaking (4)

		specific (11)

		specifically (12)

		sped (2)

		speed (1)

		spell (1)

		spent (1)

		spill (2)

		spills (1)

		stabilize (3)

		stable (3)

		stages (1)

		standard (12)

		standards (1)

		standing (1)

		standpoint (1)

		Stanley (1)

		Stantec (1)

		start (11)

		started (3)

		starting (1)

		starts (5)

		state (21)

		State's (4)

		stated (4)

		statehood (15)

		statement (14)

		statements (3)

		states (4)

		static (2)

		status (3)

		Statutes (2)

		steamboats (1)

		steep (2)

		step (1)

		still (1)

		straight (1)

		straighten (1)

		straightforward (1)

		Strangest (1)

		stream (10)

		stream-flow (1)

		Streams (1)

		strictly (4)

		strong (1)

		strongly (2)

		studied (3)

		studies (14)

		study (21)

		studying (2)

		stuff (2)

		subject (3)

		submitted (5)

		subsection (2)

		subsequently (3)

		sufficient (3)

		sugar (1)

		suggest (1)

		suggested (1)

		suggestion (1)

		suitable (1)

		summarizes (1)

		summarizing (1)

		Summary (3)

		summer (1)

		Supply (3)

		supplying (1)

		support (4)

		suppose (1)

		Sure (40)

		surface (1)

		surprised (1)

		surprises (1)

		survey (5)

		susceptible (5)

		suspect (1)

		swear (1)

		swift (1)

		synonymous (2)

		system (2)

		systematic (2)

		systems (5)



		T

		Tab (5)

		table (4)

		tabs (2)

		talk (11)

		talked (5)

		talking (26)

		talks (2)

		tall (1)

		tasked (1)

		technical (8)

		tells (2)

		ten-minute (1)

		ten-year (1)

		tend (2)

		tendency (1)

		tends (3)

		tens (2)

		term (16)

		terms (7)

		test (13)

		testified (23)

		testify (1)

		testifying (1)

		testimony (41)

		testing (1)

		tests (3)

		thalweg (5)

		Thanks (1)

		thereafter (1)

		thesis (1)

		thin (1)

		thinking (4)

		third (1)

		though (6)

		thought (7)

		three (6)

		throughout (1)

		thus (3)

		tied (1)

		times (4)

		title (6)

		titled (6)

		today (12)

		together (5)

		told (2)

		top (6)

		topographic (2)

		topography (4)

		touch (1)

		touched (1)

		Toward (1)

		towards (1)

		trade (4)

		trained (1)

		training (1)

		transcript (8)

		transformed (1)

		transportation (1)

		travel (8)

		tree (1)

		Tree-ring (1)

		trees (1)

		trial (1)

		tried (1)

		trip (3)

		trips (1)

		true (7)

		trusting (1)

		trusty (1)

		try (9)

		trying (11)

		turn (9)

		Turning (10)

		two (27)

		two-thirds (1)

		type (6)

		typed (1)

		types (3)

		Typically (5)



		U

		under (13)

		underpinnings (1)

		understood (4)

		underwent (1)

		undoubtedly (1)

		United (1)

		Unlike (1)

		unlimited (3)

		unload (2)

		unnecessary (2)

		unpredictable (2)

		unquote (1)

		unstable (6)

		unsusceptible (1)

		untouched (2)

		unusually (3)

		up (48)

		updated (3)

		upon (13)

		upper (7)

		upside (1)

		upstream (10)

		use (19)

		used (18)

		uses (1)

		USGS (6)

		using (6)

		usually (1)

		Utah (7)



		V

		vaguely (1)

		valid (1)

		Valley (12)

		valleys (1)

		value (3)

		values (1)

		Variability (4)

		variable (6)

		variance (2)

		varies (1)

		varieties (1)

		variety (2)

		various (6)

		vary (1)

		vast (1)

		vegetation (9)

		velocity (1)

		Verde (5)

		version (1)

		versus (4)

		vertical (1)

		vicinity (1)

		view (1)

		viewed (2)

		viewing (1)

		VIIG (1)

		virtually (1)

		visible (2)

		visited (1)

		Volume (7)

		volumes (1)

		voluminous (1)



		W

		Wait (1)

		waiting (1)

		walking (1)

		wants (1)

		warming (1)

		watching (1)

		Water (21)

		watercourse (1)

		watercraft (2)

		waterfalls (3)

		waters (1)

		watershed (2)

		way (14)

		ways (2)

		week (6)

		weeks (1)

		welcome (1)

		well-defined (4)

		well-published (1)

		weren't (4)

		wet (1)

		wettest (1)

		what's (7)

		whatsoever (1)

		wherever (1)

		whichever (1)

		white (3)

		who's (2)

		whole (8)

		Whose (1)

		wide (14)

		widened (2)

		widening (1)

		wider (3)

		width (5)

		wild (1)

		Winkleman (14)

		wish (1)

		wishes (1)

		within (9)

		without (4)

		WITNESS (7)

		witnesses (1)

		witnesses' (1)

		woody (1)

		word (7)

		words (8)

		work (12)

		Worked (7)

		working (5)

		world (2)

		worth (3)

		writing (1)

		writings (1)

		written (2)

		wrong (4)

		wrote (3)



		X

		X025 (2)

		X026 (9)

		X034 (1)



		Y

		Yadkin (3)

		year (22)

		years (17)

		years' (1)

		yesterday (23)

		young (1)

		Yuma (3)



		Z

		zoom (1)








© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014

BEFORE THE
ARl ZONA NAVI GABLE STREAM ADJUDI CATI ON COW SSI ON

I N THE MATTER OF THE NAVI GABI LI TY )
OF THE G LA RI VER FROM THE NEW ) NO. 03-007- NAV
MEXI CO BORDER TO THE CONFLUENCE )
W TH THE COLORADO RI VER, GREENLEE, ) ADM NI STRATI VE
GRAHAM G LA, PINAL, NMARI COPA AND ) HEARI NG

)

)

YUVA COUNTI ES, ARI ZONA.

At : Phoeni x, Ari zona
Dat e: August 20, 2014
Fi |l ed: Sept enber 05, 2014

REPORTER S TRANSCRI PT OF PROCEEDI NGS
VOLUME VI I |
Pages 1754 t hrough 1903, i nclusive

COASH & COASH, | NC.

Court Reporting, Video & Vi deoconferencing

1754

1802 N. 7th Street, Phoeni x, AZ 85006
602- 258- 1440 mh@oashandcoash. com

Pr epar ed by:
Jody L. Lenschow, RVMR, CRR
Certificate No. 50192

COASH & COASH, | NC. 602- 258- 1440

www. coashandcoash. com Phoeni x, AZ





In the Matter of the Navigability of the Gila River Transcript of Proceedings, Vol. VIII

03-007-NAV August 20, 2014
GILARIVER  VOL.VIIl  08/20/2014 Page 1755 |GILARIVER  VOL. VIl  08/20/2014 Page 1757
1 | NDEX TO EXAM NATI ONS 1 APPEARANCES CONTI NUED:
2 WTNESS PAGE 2 )
3 3 For San Carlos Apache Tribe:
ROBERT A. MUSSETTER, Ph.D., P.E THE _SPARKS LAWFIRM PC
4 4 Bg Joe P. Sparks, Esq.
CONTI NUED CROSS- EXAM NATI ON_BY MR, SLADE 1760 7503 First Street
5 CROSS- EXAM NATI ON BY MR. HYRCKO 1776 5 Scottsdal e, Arizona 85251
REDI RECT EXAM NATI ON BY MR- MCGA NNI S 1853 8480) 949- 1339
6 RECROSS- EXAM NATI ON BY MR HELM 1887 6 oeSpar ks@par ksl awaz. com
7 7
8 8 For Freeport Mnerals Corporation:
9 9 EENQENCR% O?Aml dG; EC
an T. 0 Sq.
10 10 5492 East Canelbacquoad, Suite 600
Phoeni x, Arizona 85016
11 11 (EOZ&@%MlG- 5475
shood@ cl aw. com
12 12
13 13 For Gla Ri I ndi Co it
or a River Indian muni ty:
14 14 By Th L. Mrph Es ’
onas L. r , :
15 15 Agsi stant Genera éounsgl
5 W Gu u Ki
16 16 Post Office Box 97
Sacaton, Arizona 85147
17 17 gﬁOZ) 562—9%6%m )
onas. mur ric.nsn.us
18 18 Py
19 19 )
20 20 For Arizona State Land Departnent:
ARl ZONA ATTORNEY GENERAL' S OFFI CE
21 21 Ey E’aul Hé Eaté, EsEq.
o} rnbrode, Esq.
22 22 B§ Edwin W S| ade, T 1
1275 West Washi ngton
23 23 (ngg)m éthr7|7§gna 85007
24 24 paul . kat z@zag. gov
25 25
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
GILARIVER  VOL.VIIl  08/20/2014 Page 1756 |GILARIVER  VOL. VIl  08/20/2014 Page 1758
1 BE | T REMEMBERED that the above-entitled and 1 APPEARANCES CONTI NUED:
2 nunbered matter came on regularly to be heard before 2 .
. . T . L For Maricopa County:
3 the Arizona Navigabl e Stream Adj udi cati on Conmi ssi on, 3
o . HELM LI VESAY & WORTHI NGTON, LTD
4 State Senate Building, Hearing Room 1, 1700 West 4 By John Hel m Esqg.
. . . . B& Jeffrey L. Hrycko, Esq. .
5 \Washington Street, Phoenix, Arizona, commencing at 5 1619 East’ Guadal upe Road, Suite 1
TenBe, Arizona 85283
6 9:03 a.m on the 20th day of August, 2014. 6 §148 ) . 345- 9500
7 7 el mjohn@l waz. com
BEFORE: WADE NOBLE, Chairman .
8 JI' M HENNESS, Vice Chairman 8 ) )
JI'M HORTQN, Conmi ssi oner For Yavapai - Apache Nati on:
9 Bl LL ALLEN, Conm ssioner 9
MONTGOMERY & | NTERPRETER, PLC
10 o 10 Bg Susan B. Montgonery
Conmi ssion Staff: 4835 E. Cactus Road
11 ) 11 Suite 210
CGeorge Mehnert, Director Scot t sdal e, AZ 85254
12 Legal Assistant, Research Analyst 12 (480% 513- 6825
snmont gonery@i | awaz. com
13 APPEARANCES: 13
14 For the o o 14
or e Conmi ssi on:
15 SQUI RE PATTON BOGGS (US) LLP 15
16 By Fred E. Breedl ove, I?I , Esq. 16
1" East Washington Street, Suite 2700 JODY L. LENSCHOW RMR, CRR
17 Phoeni x, Arizona 85004 17 Certified Reporter
$602) 528- 4000 . Certificate . 50192
18 red. breedl ove@qui r epb. com 18
19 19
20 For the Salt River Project Agricultural Inprovenent and |20
Power District and Salt River valley Water Users'
21 Association: 21
22 SALMON LEW S & WELDON, PLC 22
By Mark A MG nnis, Esq.
23 R Jeffrey Heilman . 23
2850 East Canel back Road, Suite 200
24 Phoeni x, Arizona 85016 24
(602) 801-9066
25 mam@| wpl c. com 25
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
Coash & Coash, Inc. (1) Pages 1755 - 1758

602-258-1440 www.coashandcoash.com





In the Matter of the Navigability of the Gila River

Transcript of Proceedings, Vol. VIII

03-007-NAV August 20, 2014
GILARIVER  VOL. VIl  08/20/2014 Page 1759 |GILARIVER  VOL.VIIl  08/20/2014 Page 1761
1 CHAIRMAN NOBLE: Well, we welcome you to 1 aresandbars. | don't recall specificaly. It'sa
2 day three of the hearing on the Gila River before the 2 very different river from the Gila, if that's what
3 Navigable Streams Adjudication Commission, also known | 3 you'redriving at.
4 as Expendables 3. Please keep that in mind. 4 Q. Haveyou ever encountered a beaver dam on a
5  Mr. Slade, | believe you were continuing 5 river?
6 to examine Dr. Mussetter. 6 A. Yes
7 MR. SLADE: That'sright. 7 Q. Andwhat did you do?
8 CHAIRMAN NOBLE: Please begin. 8 Were you canoeing the river; were you boating
9 MR. MEHNERT: Do you want to do 9 theriver?
10 rollcall? 10 A. Yes.
11 CHAIRMAN NOBLE: Yes, might aswell. 11 Q. And where was the beaver dam?
12 MR. MEHNERT: Okay. Commissioner 12 A. It crossed -- probably to be more specific, |
13 Horton? 13 wouldn't call it ariver. It'sastream, asmall
14 COMMISSIONER HORTON: Here. 14 stream.
15 MR. MEHNERT: Commissioner Allen? 15 Q. Andwhat did you do when you encountered the
16 COMMISSIONER ALLEN: Here. 16 beaver dam?
17  MR. MEHNERT: Chairman Noble? 17 A. Waell, | got out of the canoe and carried it
18 CHAIRMAN NOBLE: Here. 18 around and got back in the canoe.
19 MR. MEHNERT: And Mr. Henness? 19 Q. Wetouched onthisalittle yesterday, but
20  And Mr. Henness will be out today. 20 I'mnot surel got -- | understood your answer. Isthe
21  CHAIRMAN NOBLE: Thank you, George. 21 Colorado navigable?
22 Now, Edwin. 22 A. The Colorado below the mouth of the Gila
23 MR. SLADE: Good morning, Mr. Chairman, 23 certainly is, has been deemed to be navigable, yes.
24 Commissioners. 24 Q. Inyour opinion, from Utah to Yuma, the
25  Good morning, Mr. Mussetter. 25 Colorado, isthat a navigable river?
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THE WITNESS: Good morning.

1
2
3 CONTINUED CROSS-EXAMINATION

4 BY MR.SLADE:

5 Q. Haveyou ever canoed anavigableriver?

6 A. Yes

7 CHAIRMAN NOBLE: Edwin, may | interrupt?
8 It might help you just alittle bit if you would pull
9 the microphone closer to you.

10 MR. SLADE: Sure.

11 CHAIRMAN NOBLE: That will allow you to
12 relax alittle bit and not have to bend over it.

13 MS. HERNBRODE: Not look like you're

14 jumping over the table.

15 MR. SLADE: Any other pointers?

16 CHAIRMAN NOBLE: Nope. I'll leave those
17 toJoy. Please go ahead. I'm sorry for interrupting.
18 BY MR. SLADE:

19 Q. Whichriver wasthat that you canoed?

20 A. TheJamesRiver.

21 Q. Andarethereany rifflesor rapidsin the

22 JamesRiver?

23 A. No.

24 Q. Arethereany islands or sandbars?

25 A. Yes, there are someislands. There probably

www.coashandcoash.com Phoenix, AZ

1 A. From Utah --

2 Q. SotheArizonaColorado River.

3 A. | don't know thelegal status of the entire
reach.

Q. Butinterms of your expertiseasa
hydrologist, as an expert boater, would you say the
Colorado is navigable from Utah to Y uma?

A. I'mnot certain that | would agree that all
of that reach meets the federal standard for
navigability.

Q. What about the state standard?

A. My instructions are to apply the federal
standard, and it's my understanding that those are also
the instructions to the Commission; you know, the
federal standard iswhat controls.

Q. And which sectionswould you say are
navigable or which are not?

A. According to what standard?

Q. The standards that you're using, federal
tests, state tests.

A. Wéll, the short section that | showed the
image of in my presentation yesterday was deemed to be
navigable, and | agree that that reach is probably
navigable.

Q. Okay, but | believe that was in Utah; is that
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1 correct? 1 Could you read the highlighted portion?
2 A. Yes, thatisin Utah. 2 A. Yes
3 Q. So, again, in Arizona, | think you just said 3 Thetitle of the section is Channel in the
4 some sections of the Colorado are navigable. Which 4 flood plain. GilaRiver when first seen by white men
5 sections would those be? 5 presented avery different aspect from that of today.
6 A. Waell, again, I'm not sure. | haven't studied 6 (See Page 64 through 67.) It had awell-defined
7 thewholereach. What you'rereally referring to is 7 channel with hard banks, on which cottonwoods and other
8 the Grand Canyon, and I'm not sure if that really meets 8 green-leaved plants were growing. The current was
9 the standard for the federal test of navigability. 9 swift and deep enough even in comparatively dry
10 Certainly we have commerce going on there 10 portions of the year to make fording difficult, except
11 withrecreational boating, but that -- you know, the 11 at afew places, and to float aflat boat of some size.
12 kinds of boats that can customarily or, you know, that 12 Fish were plentiful enough to be depended on asfood
13 customarily were being used at the time of statehood 13 throughout the year by a considerable number of
14 arenot really suitable boats for that reach of the 14 Indians. Strangest of all to one who knowsthe
15 river. | would haveto say it's probably not navigable 15 silt-laden waters of the present stream, the water of
16 according to the federal standard. 16 GilaRiver isreported to have been clear and
17 Q. How about the lower reach of the Colorado in 17 seagreen.
18 Arizonawhere steamboats were in use, would that part 18 Q. Any reason to disagree with that account?
19 benavigable? 19 A. | presumethisisreported as Mr. Littlefield
20 A. Ithink | already said that it's my 20 did; it'sdepicting what people reported that they saw.
21 understanding that it has been deemed to be navigable. 21 But, you know, you're pulling one page out of alarge
22 Q. How about the Grand Canyon to the Black 22 document, and | don't really have the full context of
23 Canyon, are you familiar with that area? 23 what they're talking about here, so...
24 A. I'mnot specificaly familiar with that area. 24 Q. Fair enough.

25 Q. What percent of thetimeisariverina 25 Could you turn to Tab 19, please? And this
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
GILARIVER  VOL. VIl  08/20/2014 Page 1764 |GILARIVER  VOL.VIIl  08/20/2014 Page 1766

1 flood state, adryland river like Arizona's Gila? 1 isalso Ross's USGS Water Supply Paper 498,

2 A. Typically, asmall percentage of the time. 2 Exhibit X025, Part 116, Page 66.

3 Q. Lessthan5 percent? 3 And could you read the highlighted portion,

4 A. 1 would say most dryland rivers that would be 4 please?

5 thecase 5 A. Yes

6 Q. How does vegetation affect a channel in your 6 More recent information is furnished by

7 eyes, asahydrologist? A lack of vegetation or extra 7 Mr. John Montgomery, aranchman residing in Arlington,

8 vegetation, how does that affect a channel ? 8 who has had many years experience in southwestern

9 A. Vegetation affects achannel in many 9 Arizona. He statesthat in the summer of 1889, when a
10 different ways. It tends to increase the hydraulic 10 boy of 12, hewasin camp near Powers Butte, on Gila
11 roughness, so that tends to reduce the capacity, make 11 River. Atthat timetheriver had awell-defined
12 thevelocity sower, the depth greater. It also tends 12 channd with hard, sloping banks lined with cottonwoods
13 to stabilize the channel so it doesn't have as much of 13 and bushes. The water was clear, was 5 or 6 feet deep,
14 atendency to erode lateraly. 14 and contained many fish. The grazing lands near the
15 Q. And when you talk about stabilize the 15 river were in much better condition then than now.
16 channel, are you talking about the low flow channel, 16 Several varieties of grass then abundant have since
17 the main flow channel? 17 died out. Mr. Montgomery attributes the change in the
18 A. I'mtaking about wherever the vegetation is 18 character of theriver largely to the practice of
19 growing. 19 cattlemen of burning the heavy brush that once covered
20 Q. Would you agree that vegetation can stabilize 20 itsbanksin order to drive out wild cattle which had
21 thenthelow flow channel? 21 sought shelter there. This destroyed the natural
22 A. ltcould. 22 protection and left the soft silty soil exposed to
23 Q. Couldyouturnto Tab 20, please? Thisis 23 rapid erosion. The disastrous floods of 1890 and 1891
24 Exhibit X025, Part 116, and thisis Ross's 1923 USGS 24  did much to break down the river's confining banks,
25 Water Supply Paper 498. 25 partly filled the channel with sediment, and in general
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1 interfered with the equilibrium that had been 1 totheGila?

2 established. 2 A. Therearesimilarities between thisriver and

3 Q. Any reason to disagree with that account? 3 theGila

4 A. Wadl, again, | assumethisisthefacts, a 4 Q. What are the similarities?

5 reporting of what this person read from the historic 5 A. Wédl, the braiding character of it,

6 accounts. 6 primarily.

7 Q. Andyou did reference Ross's 1923 paper in 7 Q. Soyou would disagree with Graf's quote that

8 your report? 8 wecited yesterday that said Midwestern rivers have

9 A. Idid. 9 differencesfrom dryland rivers?
10 Q. Wereyou herefor Mr. Burtell's testimony? 10 A. | didn't say that, no.
11 A. Mostof it, | believe. 11 Q. Arewelooking at the low flow or the flood
12 Q. Andwereyou herefor Mr. Littlefield's 12 channd here?
13 testimony? 13 A. Waell, that's -- the answer to that question
14 A. | was 14 isnot straightforward in thisinstance, because we
15 Q. And would you agree that -- with 15 haveto define what period of time we're talking about.
16 Mr. Littlefield's, and | think you just did, his 16 The areathat's covered by -- that's within
17 opinion that primary source information is generally 17 therough bounds of the white line roughly corresponds
18 the most reliable in determining the condition of the 18 tothe present-day flood channel, although large floods
19 river? 19 can get out into the overbank area. But the historic
20 A. Waédll, I'm not a historian, but that appeals 20 flood channel is much wider than what you see here. In
21 tocommon sense, yes. 21 fact, it goes off the page on the top for some
22 Q. Andasaprofessiona hydrologist, a serious 22 distance.
23 recreationa boater, if | might call you that, would 23 Q. Andyou have achart at the bottom of the
24 you agreethat you can learn alot about ariver from 24 page. Isthat your chart?
25 actually having boots on the ground? 25 A. Yes.
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1 A. Sure.
2 Q. Andyou mentioned yesterday that you haven't
3 done aboots-on-the-ground inspection of the Gila. Do
4 you know of any expertsin this case that have done a
5 boots-on-the-ground inspection of the Gila?
6 A. Waell, apparently Mr. Fuller has done some.
7 Q. I'wouldliketotake alook at your dlides,
8 and | believe your newest version is Tab 28, whichis
9 Exhibit X026. And if we could go to Page 6.
Is this the Mosquito Fork River?
A. Yes itis.
Q. Andwould you say this part of theriver is
13 navigable?
14 A. Somehow | knew that question was coming.
15 This section of the river would be navigable
16 by small, shallow draft boats.
17 Q. Isthisadryland river?
18 A. Thisisnot adrylandriver.
19 Q. If wecouldgoto Slide7.
20 And thisis the Platte River; is that
21 correct?
22 A. That's correct.
23 Q. Andthat'saMidwestern river?
24 A. ltis.
25 Q. Would you characterize thisriver as similar

www.coashandcoash.com Phoenix, AZ

1 Q. And that showsthe channel geometry ina
2 cross section; isthat correct?

3 A. Yes. It showstheground profile along that
4 whiteline.

5 Q. Didyou create achart like thisfor the Gila
6 atany point?

7 A. |didnot.

8 Q. If wecouldturnto Slide8, please.

9 Which river isthis?

10 A. Thisisthe Copper River.

11 Q. Andwhereisthat located?

12 A. InAlaska

13 Q. Isthisadryland river?

14 A. No.

15 Q. Isit navigable?

16 A. | actualy don't know the status of the

17 navigability determinations on this particular river.
18 Q. Isit braided?

19 A. Sure.

20 Q. If wecould turnto Slide 9.

21 And thisis the Chulitna River of Alaska?

22 A. That'scorrect.

23 Q. Isthisadryland aluvial river?

24 A. ltisnotadrylandriver.

25 Q. And was this photo taken from a helicopter or
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1 ontheground? 1 A. Yes

2 A. Itwastaken from ahelicopter. 2 Q. Isthisbelow the Gillespie Dam?

3 Q. Wereyouinthe helicopter? 3 A. Yes

4 A. lwas. 4 Q. Andwhat time of year was this photo taken?

5 Q. Isthisanavigableriver? 5 A. Asl said yesterday, | believe it was

6 A. Again, | don't know the status of the 6 November. Might have been October. | think it was

7 navigability determination from alegal standpoint. | 7 November.

8 suspect it would not be navigable.
9 Q. If wecouldturnto Slide 10, please.
10 Now, you said yesterday thisisthe only
11 photo that you have of the Gilg; is that correct?
12 A. No, | didn't say that.
13 Q. Do you have other photos of the Gila?
14 A. Yes.
15 Q. Butyou didn't include themin your
16 presentation?
17 A. |didnot.
18 Q. Why isthat?
19 A. Becausethey depict the GilaRiver asitis
20 today, and we're not talking about the Gila River asit
21 istoday.
22 Q. What about photos as the Gila River was
23 closer to statehood, do you have any of those photos?
24 A. Waell, | certainly have seen, I've read the

8 Q. Do you know the depth of the channelsin this
9 picture?

10 A. | don't know the exact depth. They're very

11 shalow, though.

12 Q. How do you know they're very shallow?

13 A. Pretty obvious from the photograph.

14 Q. Canyou explain?

15 A. My understanding of therivers.

16 Q. Say that again?

17 A. | said my understanding of rivers, the

18 character of rivers, and the topography that | can see

19 inthisphotograph, it's very shallow.

20 Q. Butyou'veno datato back that up?

21 A. | didn't sit down and measure the depth here,

22 no.

23 Q. Andyoudidn't try tofloat it in aboat?

24 A. No, | didn't try to float it in aboat.
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25 documents, I've read the other expert reports, I've 25 Q. Do you know how much flow is coming through
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1 seen many of the photos that we've all seenin this 1 at thispoint, what the cfs number might be?
2 proceeding. 2 A. | don't know.
3 Q. Why did you choose to put this photo in? 3 Q. If wecouldturnto Slide 11.
4 A. | justthought it was agood illustration of 4 Isthis a quote from United Statesv. Utah?
5 the braided character of this portion of the Gila 5 A. Yes, itis.
6 River. 6 Q. Areyou familiar with what the case decided
7 Q. Whenyou did your flyover, what percent of 7 inregardsto impediments like sandbars? In other
8 thetimewould you say the Gilawas braided? 8 words, did they say anything else about sandbars and
9 A. Itwasbraided the entiretimethat | was 9 how they would view them regarding navigability?
10 doing theflyover. | don't understand your question. 10 A. Waell, I think in general it depends on the
11 Q. Wasthereamain low flow channel during your 11 circumstance. Sandbars don'tin and of themselves make
12 flyover? 12 ariver not navigable. Some sandbars makeit very
13 A. Inplaces, yes. 13 challenging.
14 Q. What percent of the time was there amain low 14 Q. I'mgoing toread from U.S. v. State of Utah,
15 flow channel? 15 283 U.S. 64, pin cite 86: Quote, Recognizing the
16 A. Attherisk of helping you, do you mean what 16 difficulties which are thus created, the master is
17 percentage of the distance? 17 plainly right in his conclusion that the mere fact of
18 Q. Yes. 18 the presence of such sandbars causing impedimentsto
19 A. | couldn't make an estimate of that. | would 19 navigation does not make ariver nonnavigable.
20 say areasonable percentage. 20 That's essentially what you just said,
21 Q. Mgority? 21 correct?
22 A. I'mnot surel would agree with that. | 22 A. That'sfair.
23 would have to go back and study the photography more. |23 Q. If we could turn to Slide 12, please.
24 Q. And hasthis part of the Gila been subject to 24 These are your river dynamics dides, and in
25 diversions? 25 thesecond bullet point, the first paragraph, you talk
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1 about the increased frequency of floods and then a 1 A. Good morning.
2 braided channel. How long does the braided channel 2 Q. I'mnot ahydrologist, but I'm going to ask
3 last after aflood? 3 you some questions, so if I'm not clear or if | usea
4 A. Itcanpersist for an extended period of 4 term of art in your profession inaccurately, | would
5 time. Depends on the circumstances. 5 appreciateit if you would just ask meto clarify so
6 Q. And areyou talking about there the flood 6 that therecord is clear and that we're communicating.
7 channel? 7 Isthat fair?
8 A. I'mtaking about the entire channel. 8 A. Sure
9 Q. Andwhen the flood recedes, what happens? 9 Q. | understand that you haven't testified
10 A. Waéll, the flow becomes shallower, some of the 10 previously or submitted any other reportsto ANSAC for
11 braid channels consolidate, some of them become dry. 11 any other river in Arizona at this point; is that
12 Q. And they consolidate into what? 12 correct?
13 A. Lesschannels. 13 A. No, that's not correct.
14 Q. A low flow main channel? 14 Q. Which other rivers have you submitted reports
15 A. Insome cases. 15 to ANSAC or testified on?
16 MR. SLADE: That'sit for me, 16 A. The upper Salt.
17 Dr. Littlefield. Thanks. 17 Q. Theupper Salt?
18 MS. HERNBRODE: Mussetter. 18 And you testified yesterday that you did --
19 MR. SLADE: Oh, Dr. Mussetter. Excuse 19 you havetestified in other cases of navigability in
20 me. I'mlooking at Littlefield. 20 other states, correct?
21 CHAIRMAN NOBLE: Isthere any other 21 A. | have not actually testified in other cases.
22 examination, State Land Department? 22 Q. Worked on other cases of navigability?
23 MS. HERNBRODE: No, we're good. Thank 23 A. Yes.
24 you, Sir. 24 Q. Isthat title navigability or some other?
25 CHAIRMAN NOBLE: And, Mr. Hyrcko, | 25 A. Yes.
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1 think you're next.

2 So nice of John to let you have that

3 chair.

4 MR. HYRCKO: Well, | prefer to sit on

5 theleft. I'mblindinthiseye, so | haveto --

6 CHAIRMAN NOBLE: Hey, that's better when
7 he'sonyour left.

8 MR. HELM: He can exit quicker from this

9 sidethan he can thisside.

10 MR. SPARKS: That way you don't have to
11 look at John.

12 CHAIRMAN NOBLE: All right, we're going
13 totake ashort break while you're getting set up.
14 MR. HYRCKO: Thank you.

15 (A recesswas taken from 9:31 a.m. to

16 9:37am.)

17 CHAIRMAN NOBLE: Areyou going to do
18 thisby yourself?

19 MR. HYRCKO: No, | think he'll be back.

20

21 CROSS-EXAMINATION

22 BY MR. HYRCKO:

23 Q. Good morning, Dr. Mussetter. My nameis

24
25

Chuck Hyrcko. 1'm an attorney representing Maricopa
County in this matter.

www.coashandcoash.com Phoenix, AZ

1 Q. And that was-- you have -- | recorded two.
2 Onein North Caroling, the Yadkin River, is that one of
3 them?
4 A. That'scorrect.
5 Q. Andyou areworking for Alcoa on that case?
6 A. That'scorrect.
7 Q. Wereyou aproponent of navigability or an
8 opponent of navigability?
9 A. Anopponent of navigability.
10 Q. And then the other casethat | noted, you
11 worked on the PPL Montana case, correct?
12 A. That'scorrect.
13 Q. Andinthat case you worked for PPL Montana,
14 and they were an opponent of navigability aswell?
15 A. That'scorrect.
16 Q. And then you aso worked on -- the cases you
17 worked onin Alaska, were those for navigability as
18 well?
19 A. Thereisonly one navigability casein
20 Alaska
21 Q. And that'sthe Mosquito Fork?
22 A. That'scorrect.
23 Q. Andyou were working for the Department of
24 Justice?
25 A. That'scorrect.
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1 Q. And were they the proponent of navigability?
2 A. They're the opponent.
3 Q. The Department of Justice is an opponent of
4 navigability?
A. Yes
Q. Canyoutell me specifically what you did in
each of those cases?
Let's start with the Yadkin River. What did
you do, specifically, in that case?
A. Well, smilar to what I've done here, we
reviewed alarge body of historical evidence,
historical mapping, did field tripsto theriver, a
field trip to the river, where we viewed the modern day
conditions of theriver. And thenin that particular
case, actually did some modeling to try to understand
16 the hydraulic conditionsin theriver.
17 Q. Isthat all that you did on the Y adkin River?
18 A. From atechnical perspective, yes.
19 Q. And you then testified; isthat correct?
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that overflight when we get to the photographs, but
we'll leave it there for now.
Dr. Mussetter, as part of your educational

training, are you trained in the scientific method?

A. Yes

Q. And the foundation of the scientific method
isformulation, testing and modification of hypotheses
and measuring evidence against those hypotheses,
correct?

A. Yes

Q. Do you agree that in the scientific method
one doesn't posit a single alternative hypotheses;
rather, you propose various hypotheses and then set out
to locate evidence that will test those hypotheses; is
that accurate?

A. That'safair statement, yes.

Q. Would you agree that the scientific method is
intended to be as objective as possible and to avoid
bias?

www.coashandcoash.com Phoenix, AZ

20 A. No. 20 A. Sure
21 Q. Youdid not. 21 Q. Didyou do ascientific method in this case?
22 And what about on the PPL Montana case, what 22 A. Yes, | would say | did.
23 didyou doin that case, specifically? 23 Q. What were your hypothesesin this case?
24 A. Primarily reviewed documents and, again, did 24 A. Wedll, one hypothesis would be that the Gila
25 field reconnaissance of the reaches that werein 25 River meetsthe standard of navigability.
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1 question. 1 Q. Andtheadlternativeis--
2 Q. Wasthat field reconnaissance on the ground, 2 A. Itdoesnot.
3 aswasreferred to earlier by the State's attorney? 3 Q. --itisn't navigable?
4 A. Some on the ground and some aerial. 4 So you have two hypotheses?
5 Q. Soin both of those cases you did 5 A. Yeah
6 on-the-ground work? 6 Q. Andyou mentioned yesterday, | believe, that
7 A. Yes 7 you worked with or were familiar with the work that
8 Q. How about in the Mosquito Fork case, what did 8 Dr. Schumm did in 2005; isthat correct?
9 you do specifically in that case? 9 A. | wasfamiliar withit, yes.
10 A. | havevisited the areaafew times. | have 10 Q. And soinyour developing of hypotheses, you
11 collected asignificant amount of data. I'minthe 11 started fresh; you didn't look at what Dr. Schumm did
12 process of analyzing data. |'ve reviewed historical 12 and start from there and work forward?
13 documents. 13 A. Waell, | can't say that | started fresh. |
14 Q. Haveyou done any fieldwork in that case? 14 certainly was aware of what he did. He and | discussed
15 A. Yes. 15 the evidence that he was looking at, his findings about
16 Q. Ontheground type fieldwork? 16 that evidence. So | had that in my mind when | started
17 A. Yes. 17 this. But| also backed up and seriously asked myself
18 Q. Didyou do any modeling in your work herein 18 could I, with scientific integrity, argue that this
19 theGilaRiver? 19 river meetsthe federal test for navigability.
20 A. No. 20 Q. Sol'mgoing to ask you alittle bit more
21 Q. Andyour only experience of the lower Gila 21 about Dr. Schumm's work, but I've got some more
22 wasan overflight that you did in November of 2013; is 22 generalized questions herefirst.
23 that accurate? 23 Since you're very familiar with the PPL
24 A. That's correct. 24 Montana case, asyou said earlier, you actually worked
25 Q. I'mgoingto ask you alittle bit more about 25 onthat case for the opponent, why isit that you did
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1 not consider the Gila River on a segment-by-segment 1 of theriver asit flows through Arizona, correct?

2 basis, asisrequired by the PPL holding? 2 A. Yes

3 A. Wall, asl said in some of my conversations 3 Q. And one of those areas is bedrock-controlled,

4 yesterday, it's my opinion, based on all the evidence 4 for instance, the Gila Box and the area downstream of

5 that I've seen to this point, that the Gila River 5 San Carlos?

6 through Arizona doesn't meet the federal test for 6 A. Yes

7 navigability, and so it's unnecessary to break it into 7 Q. Butyou determined that -- and then there's

8 segments. 8 other areasthat are alluvial, correct?

9 Q. Soisitfair to say that you did the 9 A. Yes

10
11
12
13
14
15
16
17
18
19
20
21
22

analysis of the various segments and then decided it
was navigable, or did you look at the wholeriver,
decide it was navigable, and then decide that you
didn't need to break it into segments, just so that |
can understand it?

CHAIRMAN NOBLE: Mr. Hyrcko, I'm not
quite -- did he decide that it was navigable, is that
the question you're asking?

MR. HYRCKO: I'm sorry, | must be asking
the wrong question.

BY MR. HYRCKO:

Q. Okay. Thequestion I'm asking theniis,
apparently very badly, isthat when you decided -- when

10
11
12
13
14
15
16
17
18
19
20
21
22

Q. Butinyour opinion, the areas that were
bedrock and the areas that were alluvial were not
significantly different enough to do an analysis of
each of those areas and ook at the historical evidence
for those specific areas?

A. | didn't say they weren't significantly
different. My conclusion isthat the entire reach is
not navigable, and | don't need to break it into
segments. | don't need to consider -- | certainly
consider the individual characteristics of different
portions of theriver. But to formally say, you know,
I have Segment 1 here and Segment 2 there, | don't need
to do that, because the whole thing is not navigable.

23 you came up with -- you said that you did a scientific 23 Q. Andthatislargely based on the Kelvin gauge
24 processin this case, correct? 24 data, correct?
25 A. Yes. 25 MR. SPARKS: Pardon me. Did you say
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1 Q. Andyou aso said that you decided that based 1 Cavaor Kelvin? There are two gauges.

2 onyour experience or what you saw, you didn't need to 2 MR. HYRCKO: Kelvin.

3 do any segment-by-segment analysis because the -- is 3 MR. SPARKS: With an E?

4 that accurate? 4 MR. HYRCKO: K-E-L-V-I-N.

5 A. Yes 5 MR. SPARKS: Thank you. I'm sorry.

6 But let me clarify that. | mean | look at 6 THE WITNESS: Could you restate the

7 theriver, different portions of theriver as| study 7 question, please?

8 theinformation that's available. So if that's what 8 BY MR. HYRCKO:

9 you mean by segmentation, yes, | consider there are -- 9 Q. Andyour opinions, at least in the work that
10 theriver has different characteristics all along its 10 isinyour presentation, is based largely on the flow
11 length, and it's reasonable, depending on your purpose, 11 datafrom the Kelvin gauge site for the USGS, correct?
12 to break it into segments, depending on your purpose. 12 A. Weéll, the Kelvin gauge data forms part of the
13 Asl said, | didn't feel that | needed to 13 basisfor my opinion. I'm using the information from
14 break it into segments in accordance with the 14 that gauge to illustrate points about my understanding
15 instructionsin PPL Montana, because in my mind, the 15 of the behavior of the Gila River, the hydrologic
16 entirereach that'sin question here was not navigable 16 behavior of the GilaRiver. Certainly it variesaong

BN
~

under its ordinary and natural condition at the date of
statehood, and so there's no reason to do that.
Q. Soinyour opinion then, the PPL holding is
to first determine -- excuse me.
So in your opinion, the PPL holding doesn't
require you to do an independent analysis of each
segment; rather, you can look at the entire river first
and then -- | guesswhat I'm trying to get at hereis,
you acknowledge there's some differences in the geology

NDNDNDNDNDNBE P
g B~ WNPEFE O OO
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the reach, would be different at different gauges; but
the general characteristics are very similar.

Q. Youtestified yesterday about what your idea
of what the term ordinary means, but it's not really
clear to me what you said.

Could you please define for me what you
understand the word ordinary to mean asitisused in
the Winkleman case?

A. Weéll, it primarily refers to the condition --
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1 inmy reading of it, it primarily refersto the flow 1 What is your definition then of what isthe
2 conditions that occur most of thetime. In other 2 natura and ordinary condition of the river on the date
3 words, it excludes extreme floods and it excludes -- | 3 of statehood?
4 intended to say excludesif | didn't. It excludes 4 A. Wadl, it'swhat the river would have looked
5 extremefloods and it excludes severe drought. 5 like -- specifically with respect to natural, it's what
6 Q. Andwhen you did your evaluation of the river 6 theriver would have looked like on the date of
7 todetermineitsnatural condition, did you evaluate it 7 statehood if we had not had the diversions and the
8 asariver that was untouched by civilization excluding 8 other human impacts that have occurred along the reach.
9 any man-made diversions? 9 Q. Didyou evauatetheriver initsordinary

[N
o

A. | didthebest | could, given the available
data, to understand what the river would have looked
like in the absence of those factors.

Q. What time frame did you use as the standard
for this evaluation, or to put it another way, what is
your time period for untouched by civilization period
that would have existed at statehood but for human
intervention?

A. Weél, strictly speaking, it would be even
before the Hohokams werein the area. But asis
described in the Winkleman case, and | understand that
that case strictly appliesto the lower Salt River, but
the time frames that they discuss | think also equally

11
12
13
14
15
16
17
18
19
20
21
22
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o

11
12
13
14
15
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17
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condition separately from theriver in its natural
condition? For example, floods are natural by
definition, but they're not ordinary. So did you look
at the river separate from its natural condition, in
its ordinary condition?

A. Wadll, | think what you're trying to do is get
me to segment the ordinary from the impact of the
floods, and as | said repeatedly yesterday, | believe
that during the very relatively short period of time
that aflood is occurring on the river, that probably
is excluded from the ordinary definition; but certainly
the effects of that on -- the long-term effects of that
on theriver are part of the ordinary condition. You

13
14
15

remember. There's agauge at Maricopa that has a
shorter period of record. | looked some at the gauge
below Gillespie Dam.

16 Q. Soyou looked at the Kelvin gauge data, the

17 Safford, and isthat the head of Safford Valley?

18 A. Yes.

19 Q. Not the Calva Safford Valley?

20 A. | probably also looked at the Calva gauge. |

21 pulled most -- al of the gauge data that | could find.
22 Q. And thenyou looked at the Maricopa datain

23 theregion of Maricopa?

24 A. Right.

25 Q. And then Gillespie Dam.

www.coashandcoash.com Phoenix, AZ

23 apply tothe GilaRiver. They said, well, the Native 23 can't discount the floods.
24 American diversions had died out enough by the early 24 Q. Sowhat'syour basisfor the long-term effect
25 1800s, so that the early to, you know, perhaps up to 25 of the floods being included in the ordinary condition
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1 1850, 1860 in their mind would be representative of 1 of theriver?
2 natural conditions. 2 A. I'msorry, you'll have to restate the
3 Q. Isadl the datathat you looked at set out in 3 question.
4 your report? 4 Q. Yeah, that's not very well done.
5 A. No. 5 What is your basis for including the effects
6 Q. What other datadid you use that wasn't set 6 of floodsin the ordinary condition of theriver? Is
7 outinyour report? 7 thereany legal basisfor that, or isthat your
8 A. Wadll, | looked at the data from the other 8 personal decision?
9 gauges aong the system. 9 A. Wadl, I'mnot an attorney. My jobisto do
10 Q. Which other gauges? 10 thebest scientific job | can of understanding and
11 A. | would have to go back through my notes. 11 describing the character of theriver. Andit's my
12 There'sagauge up at the head of Safford Valley that | 12 opinion, asisthe opinion of other well-published

NP R R RR R R
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21
22
23
24
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authors that you've heard about in these proceedings
many times, that these dryland rivers are very
flood-driven systems, and the characteristics are very
strongly related to the effects of the floods.

Q. What elements must you consider when you
reach a conclusion on whether ariver can be navigated?

A. Weéll, | basically go back to the definitions
of navigability that start with the Daniel Ball test,
and that language is essentially repeated in the
Arizona Revised Statutes. And it's been clarified in
PPL Montana.

Q. Andthose elements are, if you can just spell
them out for me?
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1 A. Canit be used asahighway for commercein 1 A. According to the language of the Montana PPL,
2 itsordinary and natural condition. 2 it must be acommercia redlity. So to me, that
3 Q. And evidently you determined the river is not 3 implies some correlation to being commercial, yes.
4 susceptible to use as a highway of commerce. How did 4 Q. Okay, sothe answer is, yes, your definition
5 you determine that? How did you arrive at your opinion 5 of highway of commerce required that the activity be
6 that the river was not susceptible for use as a highway 6 commercial in nature.
7 of commerce? 7 How about that the trade and travel must be
8 A. By studying the physical characteristics of 8 together?
9 theriver and matching that up with my understanding of 9 A. |think that'safuzzier question. | don't
10 thetypes of watercraft that would be customarily used 10 know that they need to necessarily be together.
11 around the date of statehood. 11 Q. Soyou could have travel, commercial travel,
12 Q. Didyou include any of the analysis about the 12 occurring, in your opinion, you could have commercial
13 typesof watercraft used at or around the date of 13 travel occurring, but it wouldn't necessarily have to
14 statehood in your report? 14 becommercial tradein order for ariver to be
15 A. | didn't do quantitative analysis of that. 15 navigable?
16 Q. And did you then do qualitative analysisin 16 A. | think that's correct.
17 your report? 17 Q. Doesyour determination whether the river was
18 A. Wadll, | certainly have read the historical 18 used or susceptible to use as a highway require both
19 accounts. I've, you know, listened to the testimony of 19 upstream and downstream travel?
20 Mr. Littlefield and others about the types of boats, 20 A. Not necessarily.
21 and |, you know, matched that up with the character of 21 Q. Soyour opinion then, that downstream travel
22 theriver. 22 could besufficient if ariver otherwise met the
23 Q. Just sothat | understand, did you attend the 23 definition of navigability?
24 2005 hearingsin this matter? 24 A. It could.
25 A. | did not. 25 Q. Did your determination whether the river was
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1 Q. Sowhenyou heard Dr. Littlefield's 1 susceptible to navigation require that a profitable
2 testimony, that was just this past week, correct? 2 commercial enterprise be conducted or capable of being
3 A. Yes 3 conducted on theriver?
4 Q. Sohow did that enter into your analysis of 4 A. 1don'trecal ever seeing language in any of
5 boating, the qualitative analysis? 5 the documentsthat I've read that would suggest it has
6 A. Waell, | read hisreport prior to my 6 tobeprofitable.
7 testimony, and I'm also aware of many of the historical 7 Q. Infact, many businesses aren't profitable,
8 accountsthat he cited from other documents, reading of 8 right?
9 other documents, several of which | was questioned 9 A. Yes
10 about this morning, in fact. 10 Q. Did your determination of navigability
11 Q. Didyou read his report before you wrote your 11 consider overland transportation in proximity to the
12 report? 12 watercourse?
13 A. | read some of hisearlier reports. 13 A. Notredly, no.
14 Q. Didyou read any other expert reports before 14 Q. Yesterday you were asked some general
15 you wrote your report? 15 questions by the State's attorney, and | just had a
16 A. Yes. 16 couple more, and | would like some clarifications of
17 Q. Which ones? 17 what you said about...
18 A. Wadll, certainly Dr. Schumm'sreport. | read, 18 How would you define the term floodplain?
19 I'mnot sureall of, but much of the technical reports 19 A. Foodplainisthe area adjacent to the
20 that were submitted by Mr. Fuller and Stantec in the 20 channel that isinundated by flows under the current
21 earlier proceedings. 21 hydrologic conditions.
22 Q. Did your determination whether the river was 22 Q. Andwhen you say it'sinundated by flows,
23 susceptible for use as a highway of commerce require 23 it'sinundated by floods?
24  that both trade and travel occur together or that trade 24 A. By flood flows. It can beinundated by high
25 and travel must be commercial? 25 flows, yes.
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1 Q. And then how would you define the term low 1 A. Generdly, it would, yes.
2 flow channel? 2 Q. Andthen so you have the low flow channel and
3 A. A small channel within the main channel that 3 thenyou have the -- which a narrow low flow channel,
4 carrieslow discharges. 4 and then you have a broader main channel; is that
5 Q. Soyou just used the term main channel. In 5 accurate?
6 your mind, is main channel synonymous with floodplain 6 A. Wadl, thelow flow channel typically would be
7 or flood channel? I'm just trying to understand the 7 narrower than the main channel, yes.
8 terms. 8 Q. Andincluded within that main channel?
9 A. It dependson thetype of river weretaking 9 A. Yes
10 about. 10 Q. And there might be other minor channels

11 Q. Wadll, we're talking about the Gila River, so

12 let'slimitit so Arizonas GilaRiver.

13 A. Okay.

14 Q. Soinyour mind then, isthe floodplain

15 synonymous with the main channel? I've heard you use
16 that term.

17 A. Yeah. What I've heard in this proceeding

18 referred to asthe flood channel in many cases probably
19 does expand beyond what | would typically refer to as
20 themain channel. Butin abraided system like the

21 GilaRiver, that getsalittle bit confused. It's sort

22 of afuzzy. It'samatter of semantics, frankly.

11 within that main channel ?

12 A. Could be.

13 Q. And thosewould be at different elevations
14 than thelow flow channel?

15 A. Could be.

16 Q. Would the -- so you say could be, so are
17 there multiple low flow channels?

18 A. Therecan be.

19 Q. Isthat astatic condition?

20 A. That depends on the time frame that you're
21 talking about.

22 Q. Let'ssay isthat static over the course of a

2 Q. Andthefloodplain?

3 A. Wadll, thefloodplain is separate from the

4 main channel, in my mind.

Q. Sojust sothat I'm clear, you've got the low
flow channel, which I've heard the term thalweg used.
| don't know if that's the same term that -- isthat a
term that you would use to refer to the low flow
channel?

10 A. | would not typicaly use that term, but |

11 understand what that means, and | think in most

12 people'smindsit generally means the same thing.

13 Q. Youwouldn't use the term, isthat just

14 becauseit'snot in your profession, or you have a

15 different definition of what that means?

16 A. | usetheterm thalweg, but | don't typically

17 say thethalweg channel. The thalweg is the deepest

18 part across any cross section. It refersto one point,

19 strictly speaking.

20 Q. Fair enough. Soit'sthe --if you're

21 looking, it's more of apoint --

22 A. Yes.

23 Q. --thaweg point, which would be included --

24 would it beincluded in the low flow channel, generally

25 speaking?

©O© 00N O O
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23 Q. But you would agree then that the low flow 23 decadein Arizona, like in the Gila River?
24 channel isincluded within the main channel and the 24 A. Most likely not, but it could be.

25 flood channel? 25 Q. Would the water tend -- if you had more than
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1 A. Sure. one low flow channel, would the water tend towards

1

2 forming one channel over time?

3 A. Not necessarily.

4 Q. So--well get back into that later on.

5 How would you define the term compound

6 channel?

7 A. A compound channel is achannel that has --

8 what'sthe easiest way to say it -- different stages;

9 hastopography within the channel that becomes
inundated at different levels of flow.

Q. Sowe can relate that to the context of the
prior definitions, does a compound channel have alow
flow channel, at least one low flow channel?

A. Generdly, yes.

15 Q. And then you have higher channels within that

16 overadl definition of compound?

17 A. (Witness nodded.)

18 Q. And doesthe compound -- I'm sorry. Isthat

19 ayes?

20 A. That's correct, yeah.

21 Q. And then the compound channel, would that be

22 how you could -- would amain channel be -- could it be

23 considered acompound channel if it indeed has alow

24 flow channel with other channels and elevations?

25 A. Sure.

10
11
12
13
14
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1 Q. Asapractical matter, how do you end up with 1 water intheriver to be able to distinguish the
2 multiple low flow channels? Wouldn't they have to be 2 topography and so on; and there wasn't. It was
3 atanidentical elevation? 3 basicaly dry, asthe one picture we looked at earlier
4 A. Not necessarily. 4 thismorning was. So the only way you could really do
5 Q. Soyou could have alow flow channel at 5 that isdo avery detailed topographic survey.
6 1foot and then another low flow channel at 2 feet? 6 Q. Andagain, you did not do that detailed
7 A. Wadll, I'm not prepared to put numbersto it. 7 topographic survey?
8 Youwould have to show me the specific situation. But 8 A. I|didnot.
9 they can be at different elevations. 9 Q. Doyou know what the flow rate was on that
10 Q. Yeah, | guessthe question that -- the word 10 day you flew the lower Gila?
11 low flow channel seemsto imply asingle channel. So 11 A. I don'tknow. Very low.
12 by -- you're saying that that definition does not 12 Q. Isthat the flow that passes through the
13 include -- it does not limit itself to asingle 13 Gillespie Dam that isn't taken up by the Paloma Ranch
14 channel? 14 Canal, the flow --
15 A. It doesn't haveto limit itself to asingle 15 A. Weéll, the photo that | looked at with the
16 channel. It depends on what you mean by low flow. 16 State'sattorney earlier today, that was below
17 Q. Fair enough. Soif | meant lowest flow or 17 Gillespie Dam; and the answer isyes.
18 median flow, or let's use the term lowest flow channel, 18 Q. Andyou're aware that theresadiversion
19 then you would have one channel, correct? 19 upstream from there and just below the Gillespie Dam
20 A. | supposein thelimit, if you continueto 20 for the Paloma Ranch?
21 decrease the flow to virtually nothing, at some point 21 A. Yes.
22 you'regoing to dry up al but one channel. 22 Q. Anddidyou seeit when you were out there?
23 Q. So by inference then, that you would have at 23 A. | probably did. | don't specifically
24 higher flows than that case you just described, water 24 remember it.
25 would spill out of that channel into -- possibly spill 25 Q. Continuing with the sandbars, would sandbars
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1 outinto other parts of this compound channel? 1 have appeared more or less frequently in the Gila River
2 A. Yes 2 than, say, inthe Colorado?
3 Q. Canyou estimate the dimensions of an average 3 A. Wadl, bed material characteristics are
4 sandbar in the GilaRiver? 4 somewhat different in the Gila River than they arein
5 A. Not at thistime. 5 the Colorado, so they would have different
6 Q. Andyou said that when you did your 6 characteristics. Whether less frequently -- there are
7 overflight in November of 2013, you didn't put your 7 different scales of sandbar, for one thing, so we
8 feet on the ground and actually go measure sandbars or 8 can't -- you can't really generalize about that. It
9 look at the sandbars that existed out there? 9 depends on what scale of bedform feature you're talking
10 A. | looked at them from theair. | didn't get 10 about.
11 down on the ground and |ook at them. 11 Q. Well, actually, I'm not talking about scale.
12 Q. Areyou ableto estimate sandbars from a 12 I'mtalking about frequency. And | understand there's
13 helicopter, the dimensions of a sandbar? 13 different flows and different bed materials, but in
14 A. Roughly. 14 your 34 years of experiencesin thisfield, and based
15 Q. Sobut you didn't do that on thisflight, 15 onyour study of the GilaRiver, would you say that
16 thispast overflight that you did? 16 sandbars occurred on the GilaRiver, in its natural and
17 A. My purpose was not to quantify the dimensions 17 ordinary condition, more or less frequently than on the
18 of sandbars. 18 Colorado River?
19 Q. How about frequency of sandbars; do you 19 A. Weéll, again, | know you're not talking about
20 have -- can you estimate how freguently sandbars 20 scale, but when we talk about sandbars, we have to talk

21
22
23
24
25

appeared in the lower Gila River below the Salt River

confluence, but upstream from the Colorado confluence?
A. Well, there'salittle bit of a problem with

the questions that you're asking me, because in order

to clearly seeit as a sandbar, you have to have enough

www.coashandcoash.com Phoenix, AZ

21
22
23
24
25

about scale, because sandbars are basically a bedform
feature. There are many different scales of bedforms,
and so the frequency of one type is different from the
frequency of others. Whether -- and they're different
between the Gila River and the Colorado River partly
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because of the characteristics of bed material and
partly because of the hydrologic characteristics.

So | couldn't say. They would be different.
Whether it's more or less frequent, | don't know.

Q. Fair enough.

How about the frequency on the Verde River?
The same questions related to the Verde River. Do you
have any opinion about the frequency of sandbars on the
GilaRiver, and I'm meaning specifically from the
confluence with the Salt down to the Colorado, versus
the frequency of sandbars on the Verde River?

©O© 00O ~NOOL A WN P
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12 A. Wadll, theVerde River is, by and large, a

13 gravel, cobble bed stream, so the frequency of sandbars
14 thereis much different.

15 Q. Less?

16 A. I'mnot surel've ever actually seen a

17 sandbar on the Verde River. | would have to go back
18 through my photosto see.

19 Q. How about the Salt River?

20 A. Could you restate the question again?

21 Q. Would sandbars have appeared more or less

22 frequently on the lower Salt River versus the Gila

23 River downstream from the confluence with the Salt?

GILA RIVER

1
2
3
4
5
6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21

22
23
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Q. Areyou aware of any waterfallsin Segments 7
and 8 of the Gila?

A. I'mnot aware of any waterfalls.

Q. Areyou aware of any rapidsin Segments 7 or
8 of the Gila?

A. No.

Q. Areyou aware of any beaver dams that
completely span the Gila River, or any beaver dams for
that matter, in Segments 7 or 8?

A. No.

Q. Did your client ask you to study the
San Pedro River?

A. No.

CHAIRMAN NOBLE: Mr. -- Jeff, would it
be appropriate to take a break now?
MR. HYRCKO: Yes.
CHAIRMAN NOBLE: WEe'l take aten-minute
break.
(A recesswas taken from 10:15 a.m. to
10:26 am.)
CHAIRMAN NOBLE: George, are we on?
BY MR. HYRCKO:
Q. Dr. Mussetter, | just have afew questions

www.coashandcoash.com Phoenix, AZ

24  And maybel -- | think | might have misspoke that, 24 here. You were present for Dr. -- or for Mr. Gookin's
25 misstated that question. 25 testimony last time?
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1 Would sandbars have appeared more or less 1 A. Yes
2 frequently on the lower Salt than on the section of the 2 Q. Andyou answered some questions yesterday, |
3 Gilafrom the confluence with the Salt down to the 3 believe, about Mr. Gookin's n-values, and you testified
4 Colorado? 4 that you thought Mr. Gookin's n-value was too low for
5 A. Again, it dependson avariety of factors, 5 theGilaRiver; isthat correct?
6 including the bed material and the hydrologic 6 A. That'scorrect.
7 conditions, and so on. They're probably somewhat 7 Q. | believe you testified that you felt amore
8 similar. | couldn't quantify that at thistime. But 8 reasonable base value of 0.026 to 0.035 was reasonabl e,
9 the character of those two portions of theriver are 9 correct?
10 somewhat similar, so they're probably not that 10 A. That'sareasonable range, yes.
11 different. 11 Q. Andwhat did you mean by the term base value?
12 Q. Areyou aware of any waterfalsin the 12 A. Well, that the base value is intended to
13 section of the Gilawhich is noted by the State as 13 describe the hydraulic roughness associated with,
14 being sections Segments 7 and 8, which isthe -- are 14 basicaly, the boundary friction on the bottom of the
15 you familiar with the segment numbers, so | can shorten |15 channel, but there are other factors that can affect
16 upthelanguagealittle bit? 16 theroughness aswell, which are in most relationships
17 A. Generadlly. 17 additive.
18 Q. Areyou aware that the sections Segments 7 18 Q. And they can be significantly additive,
19 and 8 are the segments of the Gila River noted by the 19 correct?
20 State from the Salt River confluence down to the 20 A. They can.
21 Colorado? 21 Q. Based on your years of experience researching
22 A. Yes, I'maware of that. 22 theriver, do you have an estimate of the n-value of
23 Q. Soif | say Segments 7 and 8, you know what 23 theriver, of afina n-value of theriver in the
24 I'mtaking about? 24 segment downstream from the confluence of the Salt to
25 A. | do. 25 the Colorado River, Segments 7 and 8?
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1 A. Itwould vary depending on which portion of 1 how that effect counteracts the effect of the
2 thereach you'rein, particularly the amount of 2 diversionsthemselves.
3 vegetation, the amount of irregularity in the channel, 3 Do you agree with the conclusion that
4 obstructions in the channel, that sort of thing. 4 Mr. Gookin reached, or you don't -- did you hear that?
5 Q. How would you come up with that n-valueif 5 A. I'mnot surel know the full context of the
6 you were tasked with doing that? 6 question that you're asking me, so I'm not really sure
7 A. Wadll, thefirst thing | would try todois 7 | cangiveyou an answer.
8 get some datathat would -- water surface elevation 8 Q. Haveyou done any studiesto that effect, on
9 datathat would allow meto calibrate either amodel or 9 the effects of groundwater percolation and diversions?
10 ahydraulic calculation to what was observed in the 10 A. Yes.
11 field. 11 Q. Anddid you see any effects on the rebound of
12 Absent that, then | would go back to 12 riverinto their single-thread condition in those
13 publications' relationships like the one that we 13 studiesthat you did?
14 discussed yesterday, and select values based on the 14 A. The purpose of the studies that I'm thinking
15 characteristics of theriver as described in those 15 of wasn't -- that wasn't the purpose. So | can't
16 relationships. You know, most of them are devel oped 16 answer that question.
17 based on real data, and so we try to match up the river 17 Q. Fair enough.
18 that I'm working on with the character of the river 18 I would like to just ask you afew questions
19 that those data were developed from. 19 about your declaration. Do you have a copy of that in
20 Q. And how would you do that for the natural and 20 front of you?
21 ordinary condition of theriver that existed at 21 A. Yes | do.
22 statehood? 22 Q. Inthefirst section, the introduction,
23 A. Waell, that would be challenging, because we 23 define what you mean by the term independent assessment
24  readlly don't know exactly what the river looked like 24 inthefirst paragraph.
25 under its natural condition. 25 A. | mean| pulled together the available
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1 Q. Did you attempt to do that in the modeling 1 information and studied that information and made my
2 work that you did on the other navigability studies 2 own determination as to whether | thought the Gila
3 that you participated in? 3 River would be -- would fit the federal test of
4 A. Yes 4 navigability.
5 Q. And for the natural and ordinary condition of 5 Q. Andthelegal standard that you applied was
6 thoserivers? 6 the standard set out in Winkleman --
7 A. Yes 7 A. No.
8 Q. Andyou were ableto doit there? 8 Q. --orwhich?
9 A. Wewere able to make estimates. 9 Which legal standard did you usein your
10 Q. Butyoudidn't do that for this report, for 10 independent assessment?
11 thisdeclaration? 11 A. Beginswith the Daniel Ball test, and it was
12 A. |did not do hydraulic calculations for this 12 clarified by the PPL Montanadecision. Those are the
13  issue 13 primary ones.
14 Q. And Mr. Gookin testified, | believe, that the 14 Q. Inthisparagraph you reference various
15 diversions of the Salt and Gila River and the 15 technical documentsthat you will subsequently refer
16 percolation of that diverted water into the groundwater 16 to. Isthisreference meaning every technical document
17 sped up the recovery of the GilaRiver channel. Doyou |17 that you subsequently referred to, or does it mean
18 agree with that statement? 18 something else?
19 A. Couldyou read it again, please? 19 A. Could you restate that again, please?
20 Q. Mr. Gookin claimed that the diversions from 20 Q. Inthisparagraph you refer to various
21 the Salt and GilaRivers and the percolation of that 21 technical documents that you will subsequently refer
22 diverted water into the groundwater sped up the 22 to. | believeit'sin the middle sentence.
23 recovery of the Gila River channel. 23 It says, including various technical
24 | believe he was questioned by Mr. McGinnis 24  documentsthat will be cited below. Does this mean
25 and on redirect, and there was some discussion about 25 every technical document you're -- | guess we have to
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1 look at thefirst part of the sentence: This 1 A. Itjust basically gave me the context so that
2 assessment included review of the expert report from 2 | understood the general geography of the river,
3 Schumm and testimony of Dr. Stanley Schumm regarding | 3 locations of things, what the adjacent topography is
4 thismatter, and independent review of additional 4 like, what the -- you know, how the geologic influences
5 relevant information, including various technical 5 affect the character of the valley, general
6 documents that will be cited below. 6 information.
7 This -- let me scratch that question. 7 Q. Youwould agree, though, that nothing related
8 Are the page citation contained in your 8 totheGilaRiverinitsnatural and ordinary
9 References appendix the extent of your reliance on 9 condition, as those terms are applied in Winkleman, was
10 those references to support the statements for which 10 visibleon that overflight?
11 they were cited in the body of your report? 11 A. No, | wouldn't agree with that.
12 A. Ingenera, that'strue. Although, most of 12 Q. Soyouwould say that in that overflight in
13 those documents I've read the bulk of the document, 13 November of 2013, you were viewing theriver in its
14 and, you know, when you read information, maybeyou |14 natura and ordinary condition?
15 don't specifically addressit in the report, but it 15 A. | didn't say that.
16 doesinfluence the way you think about the issue that 16 Q. Sowhat about that flight -- what did you see
17 yourestudying. Sol can't say that | didn't consider 17 onthat that was related to the natural and ordinary
18 anything outside the context of those pages. 18 condition?
19 Q. You tedtified on your low-level overflight, 19 A. Weéll, again, | answered that afew minutes
20 the purpose of that was to gain firsthand knowledge of 20 ago. The overflight gives me a sense of the character
21 the present-day conditions of the river. Why did you 21 of thevalley, the character of the materials that the
22 need to evaluate the present-day conditions to 22 river flows through, some information about the
23 determine whether the river was navigablein its 23 vegetation, although I'm sure at thistime it's quite
24 natural and ordinary condition in 1912? 24 different from what it wasin its natural condition.

25 A. Wadll, intheidea world | would go back and 25 Butit al putsthe characteristics of theriver into a
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1 look at the natural condition; but | can't do that, 1 context.
2 so--and| havetolook at it asitistoday. And 2 Q. Would the Gillespie Dam have affected the
3 certainly the character of theriver today tells us -- 3 morphology and conditions of the Gila River after it
4 gives usgood information about what the river might 4 wasbuiltin 1921?
5 havelooked like in its natural condition. 5 A. Yeah, certainly locally it would have.
6 Q. Soyour -- why did you end the flight where 6 Q. You'reaware that the Winkleman case requires
7 you did, 24 miles downstream from Gillespie? Or, I'm 7 ANSAC to do a particul arized assessment to determine
8 sorry -- yeah, 24 miles downstream from Gillespie. 8 whether ariver or part of ariver is navigable,
9 A. Basicaly, atimeissue. 9 correct?
10 Q. Wasit important to gather that same present 10 A. | would have to see the specific language
11 knowledge both further downstream and upstream from |11 you'rereferring to. | haven't memorized the Winkleman
12 there? 12 decision.
13 A. | think the part that | viewed gave me enough 13 Q. Dr. Mussetter, would you read the Footnote 9
14 information, coupled with the other available 14 on Page 237 of the Winkleman decision?
15 information that | have, including aerial photographs 15 A. Yes.
16 and other data that we've discussed. 16 In conducting the, quote, particularized
17 Q. And you used that for the other areas? 17 assessment, unquote, required to determine whether the
18 A. I'msorry? 18 river was navigable, see Hassell -- and then it cites
19 Q. Soyou used that other information to come up 19 the Arizona statutes -- ANSAC was required to make its
20 with your conclusions about the other segments of the 20 determination, quote, in writing with sufficient
21 Gila? 21 documentation and detail to confirm the rationale and
22 A. Yes, | looked at al the available 22 basisfor the determination.
23 information that | could that was relevant. 23 Q. Soasyoujust said, you weren't aware that
24 Q. Didyou use -- how did that overflight 24 that wasin the Winkleman case?
25 influence your navigability determination? 25 A. | haveread that language before. | just
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1 simply didn't remember the details of it.
2 Q. What portions of your report fulfill that
3 particularization requirement that ANSAC must address?
4 A. | think the entire report does.
5 Q. Sotheentirereport isfor the entireriver,
6 correct?
7 A. Yes
8 Q. Anditdoesn't -- you said earlier you didn't
9 do asegment-by-segment determination?
10 A. No, | didn't say that.
11 Q. Waell, you said that you determined that
12 segment-by-segment analysis was not necessary because
13 youfelt the entireriver -- am | misstating your
14 testimony?
15 A. Yes, youare.
16 Q. Okay, what -- your testimony was, as |

GILARIVER  VOL. VIIl  08/20/2014 Page 1817

1 Q. Sodoesthat dataall relate to the Safford

2 Valley?

A. Thedatarelatesto the Safford Valley, that
gauge at the head of Safford Valley.

Q. Inany of the navigability determinations
that you've done previously, how many times has it been
to determine natural and ordinary conditions of ariver
150 years after that condition existed?

A. None of them were 150 years after the

10 condition.

11 Q. Inyour Qualifications section, you spent

12 timediscussing your association with Dr. Schumm. What

13 doyou mean, you're generally familiar with his 2004

14 report. Let me correct that; generally familiar with

15 thework that he did.

16 A. We'vetalked about that already. | had brief

w

© 00N O As

Q. And did you document the different
characteristics of theriver in your declaration, or
the different sections?

12 A. Tosomeextent, | did, yes.

13 Q. Whereisthat laid out?

14 A. Waéll, the -- some of the graphics describe

15 different segments of the river, different sections of

16 theriver; the Burkham plots, for example, the

17 Huckleberry plot, the mapping in Figures -- put my

18 glasseson-- 6,7, 8.

19 Q. Yeah, well get into those alittle bit

20 later. But just the Burkham plot and the Meko plot,

21 those arefor the Safford Valley, correct?

22 A. TheBurkham plot | believeis, yes.

23 Q. Andwhat about the -- we're looking at

24  Figure 4 of your report on Page 9?

25 A. Yes.

10
11

www.coashandcoash.com Phoenix, AZ

17 understood it, was that you believe the entire river 17 discussions with him about what he was doing and what
18 was not navigable, correct? 18 hewasfinding.
19 A. That'scorrect. 19 Q. Butyou didn't do any of the work with him or
20 Q. And that as such, you didn't need to do a 20 for him?
21 segment-by-segment determination? 21 A. | did not.
22 A. Wadll, I think we're talking past each other. 22 Q. Onthe Section 1.2 on Page 1 of your report,
23 | didn't formally break the river down into segmentsin 23 you say based on my review of Dr. Schumm's report and
24 accordance with the instructionsin PPL Montana because |24 other background material. What is that other
25 it'sunnecessary. 25 background material you're referring to?
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1 But as | considered the characteristics of 1 A. Widll, first of al, the sentence doesn't say
2 theriver and whether or not it was navigable, | 2 other background material.
3 considered the characteristics of each individua 3 Q. Thank you. It saysand background material.
4 section, or if you want to refer to it as segment, 4 What background material is that referring to?
5 that'sfine. It hasadifferent meaning in that 5 A. That particular clause refersto the
6 context. Theriver has variable characteristics along 6 background material that Dr. Schumm considered in
7 itslength, and to the best of my ability, | considered 7 preparing hisreport.
8 all of those characteristics. 8 Q. Isthat the sasme material referenced in
9

©

yours, your declaration?

10 A. Someof itis, yes.

11 Q. I'mjust trying to cut out questions here and
12 shorten it up.

13 A. I'minfavor of that.
14 Q. | believeyou, inyour report, in Opinion 1,
15 you state that portions of theriver had a

16 single-thread channel in the mid 1800s until the early
17 1900s, correct?

18 A. | did say that, yes.

19 Q. Andwasthat aperennia flow through those

20 segments?

21 A. | think some of the historic accounts

22 indicate that there was perennia flow.

23 Q. Butyoudon't have any -- you didn't do any

24  studies to determine what that flow would have been,
25 correct?
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how loaded it is.
Q. For navigability, for the navigabili
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1 A. | did not try to quantify that flow. 1 annual flow extending back to the 1600s, correct?
2 Q. Youtestified yesterday that after 2 A. Correct.
3 dignificant flooding, assuming that the flow conditions 3 Q. Do those records go back to before 1600?
4 revert to those existed before the flood, that the 4 A. The specific onesthat I'm referring to here
5 channel form would revert to the flood formin -- the 5 come from the Meko and Graybill study, and they do not.
6 formin existence before that flood; isthat accurate? 6 Q. Fair enough.
7 A. Generaly speaking, that's true. 7 Does that Meko and Graybill work tell you
8 Q. Why didn't the Gila River heal itself and 8 what kind of channelswere in existence in the Gila
9 reverttoitsprior form after the major floods of the 9 River beforethe arrival of Europeans in the 1800s?
10 late 1800s and early 1900s? 10 A. Ittellsuswhat -- their estimates of the
11 A. Because there wasn't enough flow to support 11 annual flow intheriver. It doesn't say anything
12 the processesthat causeit to recover; but to some 12 about the physical characteristics of theriver.
13 extent, it did recover. 13 Q. And it also doesn't talk about -- it also
14 Q. And your PowerPoint slides document the river 14 doesn't relate to the frequency of flooding, correct;
15 channel did narrow, correct? 15 it'sjust whether it'sawet year or adry year?
16 A. Yes. 16 A. Waell, asl illustrate in the companion
17 Q. Inyour Opinion No. 3 on Page 2, would you 17 figure, in most cases it does tell you something about
18 agreethat the Gilas present hydrologic conditions are 18 theflooding aswell.
19 not the same as existed prior to the floods you 19 Q. How doesthe-- never mind.
20 referencein Opinion 2? 20 Y ou mentioned unusualy low -- unusually dry
21 A. I'msorry, | lost the question. Could you 21 conditionsin that opinion aswell. Let mefind the
22 askitagain, please? 22 language here.
23 Q. InOpinion No. 3 you state under present 23 Unusually low flows during the period of the
24 hydrologic conditions. Would you agree that they are 24 1850sto 1900s; isthat correct?
25 not the same hydrologic conditions that existed prior 25 A. Wadll, | said the mid to late 1800s.
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
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1 tothemagjor floods of the late 1800s? 1 Q. Isthe 1850s mid of the 1800s?
2 A. I'mnot sure I'm understanding what you're 2 A. Sure
3 asking me. 3 Q. Couldthelow flowsthat you talk about have
4 Q. I'll passon that question. | think we've 4 been caused, at least in part, by the diversion of
5 gotit covered. 5 water from the Gila River?
6 In Opinion No. 5, you mention a small boat? 6 A. Insome casesthey could have.
7 A. Yes 7 Q. AndI believe you did touch on this earlier
8 Q. What arethe dimensions of the small boat 8 inyour Opinion No. 6 there about the language
9 that you reference there? 9 significant segment. How long would a segment have to
10 A. | can't giveyou specific dimensions, but I'm 10 be before you would consider it navigable irrespective
11 thinking of something like a canoe or a small skiff or 11 of the conditions of the river?
12 arowboat or something of that sort. 12 A. | can't give you aspecific number, but it
13 Q. How deep would the water need to be to use 13 hasto be long enough to meet the commercial reality
14 that boat, in your mind? 14 part of the test.
15 A. Dependson what you're using the boat for and 15 Q. Sohow longisthat, Dr. Mussetter? How long

ty test?

16 would it take to be acommercial reality?
17 A. It depends on the circumstances. Thereisn't

18 A. There'salot more to the question of the 18 agenera answer to that question.
19 navigability test than just the depth of flow to float 19 Q. Couldit be 1 mile?
20 theboat. 20 A. I'mnot sure that would be long enough.
21 Q. How about like on an expedition with aman 21 Q. Isit-- how about 17 miles?
22 and his gear for five days; would that beincluded in 22 A. Under some circumstances, | could see that
23 that definition of floating a small boat? 23 17 miles might be long enough.
24 A. ltcould, yes. 24 Q. Would you consider the segment from -- of the
25 Q. Inthisopinion you mention reconstructed 25 section of theriver of Segment 8 from the Colorado up
www.coashandcoash.com Phoenix, AZ www.coashandcoash.com Phoenix, AZ
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1 to Dome asignificant enough segment for navigability 1 flood, it spills out into the overbanks.

2 determinations? 2 Q. Do you have any opinion -- and maybe I've

3 A. Itmay be. 3 asked you this before, but just want to make sure |

4 Q. Turning to the Page 3 of your report, the 4 did. Do you have any opinion on what the natural and

5 tablefigure-- I'm sorry, Figure 1. What form would 5 ordinary flows of the Gila River are in terms of flow

6 the Gila have been before the flood of the 1800s began? 6 rate?

7 A. Wadll, actually, you would have had a variety 7 A. | don't have aquantity, no.

8 of forms, depending on which portion of the channel 8 Q. Turningto Page 5 of your report, | just have

9 vyou'rediscussing. The overall form of what you all 9 one question about that Burkham study. Do you know how

[N
o

11
12
13
14
15
16
17
18
19

have been referring to as the flood channel would be 5.
There would be parts of it that would be similar to
perhaps the 3b to 4 category.

Q. Sointhe3bto 4 category, let's say 3b,
would that type of channel have been navigable as
defined by Arizona state law?

A. OntheGilaRiver, that part of the channel,
in my opinion, would not have been navigable according
to the federal test.

Q. Which part of the federal test disqualifies

10 long miles-wise the Burkham study covered in the
Safford Valley?

A. 1 would have to go back to the document to be
sure. | think it's probably on the order of 30 to
40 miles.

Q. You aso mentioned the Huckleberry study
(1993) in this section?

A. Yes

Q. Did either Huckleberry or Burkham study the

river from its confluence with the Salt to the

12
13
14
15
16
17
18
19

NN DNDNDN
ga s~ WN P

20 that segment from being navigable if it'saform of 3b? 20 Colorado?
21 A. Asl'verepeatedly testified here, the 21 A. Certainly not in those studies at least.
22 character of that channdl, it's small, it'stoo 22 Q. Notinthe studiesthat you cited here?
23 shadlow, it'stoo variable, the flows are too erratic. 23 A. Right. Right.
24 It's, over certain periods of time, unstable. And | 24 Q. In Section 2.2.1 the Gila River at and after
25 don't believe it meets the commercia reality part of 25 the Date of statehood on Page 6. On Page 6 of your
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1 thetest. 1 report, Section 2.2.1, GilaRiver at and after the Date
2 Q. Again, just checking off questions. 2 of statehood. Do any of the studies that you rely on
3 In the first paragraph of Page 4, you talk 3 inthat section show the -- let me back up.
4 about not being able to define the dominant discharge 4 Do any of the studies that you referencein
5 becausethe larger flood flows are more 5 thissection draw their conclusions regarding the
6 geomorphologically effective than the more frequently 6 condition of the GilaRiver in its natural and ordinary
7 occurring flows. 7 condition?
8 What does that mean? 8 A. All of these studies were done based on
9 A. It meansthat in thetype of channel that we 9 information basically since the date of statehood, so
10 haveinthe GilaRiver, it's, as| said early in the 10 they don't explicitly try to describe what the river
11 paragraph, it's a nonequilibrium form. So the form 11 looked liked in its ordinary and natural condition.
12 that you see at any particular time is very strongly 12 Q. Sotheanswer to that question is no?
13 affected by the flood, the previous flood history. And 13 A. It'saqualified no, because there'salot of
14 theflowsthat you seein the river don't, under normal 14 information in these studies that tell us things about
15 conditions, don't fill that whole part of the channel. 15 what theriver most likely looked like under ordinary
16 Soyou don't have a self-adjusted channel. It blowsit 16 and natural conditions.
17 out, and then over time it sort of slowly goes back to 17 Q. But all the studies that were done since the
18 some kind of arecovered channel, and then the floods 18 date of statehood were done when the river had already
19 comeagainand it blowsit out again. 19 been significantly diverted, correct?
20 Asopposed to, I'll say, for example, a 20 A. That's correct.

Plainsriver, where you would have a well-defined
bankfull channel, where you can clearly define where
the banks are. Under most flow conditions, most of the
bed of the channel is under water, and the banks are
fairly steep and well-defined, and then when you get a

www.coashandcoash.com Phoenix, AZ

21 Q. Turning to the Meko study reference on

22 Page 8, you used that reconstructed annual flows as --
23 inyour analysis, correct?

24 A. That's correct.

25 Q. AndI believeyou testified that you -- that
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1 isto determinethe annual flows, but not the median 1 A. It'sroughly 18,000 cubic feet per second.

2 flow or average daily flows, correct? 2 Q. Isthisriver diverted for irrigation

3 A. Wadll, to the extent that Meko's results 3 upstream from this segment?

4 correctly depict the annual runoff, you can use that to 4 A. There arediversions upstream from this

5 calculate what the average daily flow is. 5 point, yes.

6 Q. Andthat'ssimply dividing the flow by 3657 6 Q. Arethereany sandbarsvisiblein this

7 A. Essentially, with some conversion, yes. 7 photograph?

8 Q. InthisFigure No. 4 on Page 9, the Meko 8 A. | doubt any of the features you see there are

9 data, inthisfigure you're comparing the modeled data 9 sandbars.

[N
o

to the measured data on the right of the -- on the
right side of the figure, correct?
A. That'sone purpose, yes.
13 Q. Butitiscomparing modeled datato measured
14 data?
15 A. Yes.
16 Q. Didyou alsolook at how the post-1900 gauge
17 data compared with the modeled data for the same years?
18 A. |didlook at that briefly, yes.
19 Q. Butyoudidn't putitinyour report?
20 A. | did not.
21 Q. | have afew questions about your PowerPoint
22 presentation. Do you have that with you?

11
12

10
11
12
13
14
15
16
17
18
19
20
21
22

Q. Looking at the lower left-hand portion of the
river there, what would you say that is, looking at
this photograph?

A. Waéll, there appearsto be ariffle in that
area.

Q. Isthisthe natural and ordinary condition of
that river?

A. Not exactly. | mean there certainly have
been human influences upstream from here that affect
the flow rate, but it's probably not far from its
ordinary and natural condition.

Q. Turning to Slide 6 of that same exhibit,

X026, how wide is the channel depicted in this

13 BY MR. HYRCKO:

14 Q. Soonthat Slide No. 5, that's -- how wideis
15 that channel in the image?

16 A. I'mnot sure of the exact width. It's

17 probably afew hundred feet.

18 Q. Do you know how deepitis?

19 A. No, | don'.

20 Q. Do you know how long the navigable segment is
21 there?

22 A. | don'trecal thelength of it. It'safew

23 tensof miles, asbest | remember.

24 Q. Do you know what the flow rate is depicted in
25 that photo?

www.coashandcoash.com Phoenix, AZ

23 A. |l do. 23 photograph?
24 Q. On Slide No. 5, that depicts a navigable 24 A. It'sprobably on the order of 40 feet, 40 to
25 segment of the Colorado River, correct? 25 50 feet, maybe.
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1 A. That's my understanding, yes. 1 Q. And how deep would you say that is?
2 CHAIRMAN NOBLE: Now, Mr. Hyrcko, could 2 A. It'shighly variable.
3 you make sure we identify what it isyou're talking 3 Q. Fromwhat to what?
4 about with him? 4 A. Themaximum depthsin the poolsin some of
5 MR. HYRCKO: Yes. 5 those bendsis probably on the order of 5 feet at
6 CHAIRMAN NOBLE: Okay. For the record. 6 least, 4to 5 feet, perhaps even deeper.
7 BY MR. HYRCKO: 7 Q. How longisthe-- thisisthe Mosquito River
8 Q. All of thereferences are from X026, your 8 inAlaska, correct?
9 PowerPoint presentation, and I'm going to be asking 9 A. That'scorrect.
10 questions about the numbered dlides in that 10 Q. And | believe you testified it's navigable?
11 presentation. 11 A. | didn't say that.
12 CHAIRMAN NOBLE: Thank you. 12 Q. | understood you to say that this segment was

13
14
15
16
17
18
19
20
21
22
23
24
25

navigable. | misunderstood?
A. That determination has not been made.
Q. Fair enough.
You said that this-- | believe you testified
that this segment would be navigable by small boats?
A. Yes
Q. Would that be the same sort of small boats
you referenced as would be floatable on the Gilain the
1800s?
A. There would be some overlap there, yes.
Q. And in this photograph there's some
obstacles, correct, to navigation?
A. Thereissome large woody debrisin the
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1 channel that | can see.
2 Q. Andwhat else?
3 A. That'sthe only definite thing | can see that
4 would be an obstacle.
5 Q. Arethere sandbars depicted in the photo?
6 A. Yes
7 Q. Turning to the Slide No. 7 of that same
8 exhibit, X026, | believe you stated that the model
9 below is 1,200 cfs?
10 A. That'scorrect.

11 Q. Isthat the median flow for that river?
12 A. It'sclosetothe median flow. | would have
13 to check the numbers exactly, but it's not far off from

14 that.

15 Q. Higher or lower?

16 A. | thinkit's probably on the high side.

17 Q. I'mnot exactly sure, but did you testify

18 what the flow rate wasin that photo?

19 A. | don'tbelievel did.

20 Q. Do you have an estimate of what the flow rate
21 isinthat?

22 A. About 300 cfs.

23 COMMISSIONER ALLEN: Excuse me. | don't
24 have acopy of that in front of me, so what specific

GILARIVER  VOL. VIIl  08/20/2014 Page 1833

1 A. I'mnot sure. Probably two to 300 feet,

2 maybefour to 500. | don't know exactly. Fairly
3 low elevation.

4 Q. Isthisanimage of acompound channel?

5 A. You could describe this as a compound

6 channel, sure.

7 Q. Andjust for clarification, what date was

8 that photograph taken?

9 A. October 29th, 2013.

10 Q. | had downin November. I'm glad we

11 clarified that.

12 A. | wasn'tsure. | had forgotten that | had

13 thenote here.

14 Q. Thank you.

15 Turning to Slide No. 13 of that Exhibit X026,
16 it'stitled GilaRiver at Kelvin Flows. That has mean
17 daily and annual peak data, and it looks like

18 January '05 to January '09. | assume that's 1905 to
19 2009, correct?

20 A. That's correct.

21 Q. Thebluelineson that image, the vertical

22
23
24

blue lines show the max mean daily flow for the year,
correct?
A. Yeah, the highest point on any of those

1 but -- okay, identify it. Thisisthe what?
2 MR. HYRCKO: Thisis the photograph of
3 thebraided --
4 COMMISSIONER HORTON: That's the Platte.
5 COMMISSIONER ALLEN: Thisisthe Platte,
6 okay.
7 MR. HYRCKO: -- Platte River in
8 Nebraska
9 COMMISSIONER ALLEN: Okay, good. Thank
you.
MR. HYRCKO: | apologize for not having
a PowerPoint for the Commissioners.
COMMISSIONER ALLEN: That'sfine.
BY MR. HYRCKO:
Q. Turning to Slide No. 10, which istitled
Channel Pattern IS Relevant to Navigability. It'sa
photograph of the braided reach of the Gila River below
Gillespie. Isthat what the Gila River looked like in
19 itsnatural and ordinary condition?
20 A. | doubt it.
21 Q. Thiswastaken from your overflight in the
22 helicopter, correct?
23 A. Yes
24 Q. How high up were you when you were flying
25 down there?

10
11
12
13
14
15
16
17
18
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25 figure are you referring to? Y ou already mentioned it, 25 lines. That's actually a continuous line that shows
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1 4l of theflows, but the highest point would be the

2 maximum mean daily flow, yes.

3 Q. Right, it'scumulative. | mean for that day

4 it starts at whatever it was, but thisis the maximum

5 meandaily flow for that year. I'm sorry, that is --

6 let me straighten that out.

7 That's the max mean daily flow for that

8 entireyear?

9 A. Wédll, there can be multiple peaks in there.

So if you were able to zoom in on the picture and see
year by year by year, you could pick out the maximum
flow, maximum mean daily flow from that.

13 Q. And the dots above those blue lines, those

14 indicate the max flow peak flow for that year, correct?
15 A. That'scorrect.

16 Q. That first dot in the upper left-hand corner,

17 | believethat's-- what year isthat for?

18 A. 1906.

19 Q. Andisthat an estimated figure?

20 A. | beieveitis, yes.

21 Q. Isit correct that the USGS didn't have a

22 gaugeat Kelvinin 1906?

23 A. | don't believeit had been formally

24 established yet.

25 Q. Infact, they didn't haveit until 1916,

10
11
12
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1 correct? 1 A. That'scorrect.
2 A. | don't think that's correct. 2 Q. Until when?
3 Q. Whendidthey -- what isthe first date of 3 A. | believe| used through water year 2013. So
4 the USGS data that you have? 4 it would be September 30th of last year.
5 A. | believeit's1912. | would have to go back 5 Q. Andsowerelooking at somewhere about
6 andlook at therecords. You seeit. It'sthe 6 84 yearsof data?
7 beginning of the blue lines there. 7 A. That soundsclose.
8 Q. Yes, you'recorrect. It actually was 1911. 8 Q. Do you know how many large flow events
9 A. 1911, yeah. 9 occurred in the before Coolidge Dam data set?
10 Q. Sorry about that. 10 A. Well, we can see that in the previous figure
11 Does this flow data that's depicted here from 11 that we weretaking about. There were a number.
12 beginning in 1911 through 2009 represent the natural 12 Q. Soaccording to your Slide 12, | counted six
13 and ordinary flow of the Gila River at Kelvin? 13 flowsthat exceeded your 10-year peak. We looked at

14 A. Therewerediversionsin place prior to the

15 dtart of thisrecord, so it is modified.

16 Q. Do you know when those diversions, the

17 upstream diversions, began?

18 A. | think the earliest significant ones were

19 perhapsinthe 1870s, in terms of the European man's
20 influence on theriver. There may have been other
21 smaller ones.

22 Q. Upstream from this gauge, though?

23 A. | believeso. | would have to check that for

24 sure. Thelate 1800s.

25 Q. Looking at Slide No. 14 of that same exhibit,

14 your Slide No. 12. Would that be accurate?

15 How about we flip to the Slide 13. I'm

16 sorry, | may have just misnumbered here. Slide 13.
17 A. | see6 flowsthat were significantly larger

18 than the -- than what | depict here as the 10-year

19 peak, yes. There are a couple of othersthat are just
20 dlightly abovetheline aswell.

21 Q. So maybe asmany as 8?7

22 A. Couldbe.

23 Q. lrrespective of the effect of Coolidge Dam,

24 would you expect a graph depicting 18 data points
25 versus one depicting 84 data points to be smoother or

7 A. | don't know that for sure.
8 Q. S01928isthe-- solooking at this data,
9 you have blue lines and orangey lines. The blueline
10 isthe before Coolidge Dam data set, correct?
11 A. That'scorrect.
12 Q. Sowe established that, or according to your
13 testimony, that data set ended in 19287
14 A. Yes.
15 Q. Andit beganin1911?
16 A. Yes.
17 Q. Sothe math thereis how many years?
18 A. | guessitwould be 17, 18 years, inclusive.
19 I'mnot -- | would have to go back and see exactly
20 which years.
21 Q. Soabout 18 years of data?
22 A. Roughly.
23 Q. And then comparing that with the orange line,
24 that's everything since Coolidge Dam. I'm sorry.
25 Yeah, since Coolidge Dam went into effect?
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1 whichisafigure with months October to September on 1 moredynamic?

2 the bottom, and mean daily discharge in cfs on the | eft 2 A. Youwould probably expect the longer record

3 dide. Do you know when the Coolidge Dam wasin 3 to be smoother.

4 operation? 4 Q. And thisfigure does show that Coolidge Dam

5 A. | believeit was closed in November 1928. 5 had an effect on the flow regime, correct?

6 Q. Do you know when it was dedicated? 6 A. Yes, | think it does show that.

7 Q. Looking at the median line for the blue,
8 that'sthe lower blueline?
9 A. That'scorrect.
10 Q. That, by my eye, appears to run between
11 100 cfsand 1,000 cfs for most of the year, correct?
12 A. | think that'sfair.
13 Q. Soeventhough we'relooking at
14 post-diversion flow data, more than half the time, more
15 than 50 percent of the time pre-Coolidge Dam the flows
16 were between 100 and 1,000 cfs?
17 A. Yes.
18 Q. Turningto Slide No. 15, it'stitled Annual
19 Flood Peaks: Snowmelt and Monsoon. This uses the same
20 USGS data set as the previous dlides, correct?
21 A. That'scorrect.
22 Q. | believeyou testified on direct that the
23 peaksand valleys of flows downstream from the Salt
24 River are similar, but different volumes, aswhat's
25 depicted in thisimage; isthat accurate?
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1 A. | think that the seasonal pattern, the 1 Q. So but you're comparing damped data with
2 natural seasonal pattern, is similar, yes. 2 measured data that's not damped, correct?
3 Q. What data do you rely on when you reach that 3 A. Yes. And my point is simply to show that
4 conclusion? 4 there was significant -- according to their data, there
5 A. Just my understanding of the hydrologic 5 wassignificant variability in the full records prior
6 characteristics of theriversin this area. 6 tothe start of the systematic gauge record. And aswe
7 Q. Soyoudidn't study the -- or did you study 7 just said, it's probably even more variable than what
8 the Salt River flow datato come up with that 8 youseeinthisplot, but | have no way of quantifying
9 conclusion? 9 that.
10 A. | have studied the Salt River flow data, yes. 10 Q. Butinasense, you're comparing applesto

11

Q. Andin coming up with the conclusion that you

11 orangesin this data, right?

24
25

12 tedtified to? 12 A. No. For the purpose | used the plot, | think
13 A. | don'trecal ever plotting it in exactly 13 it'savery valid comparison.
14 thisfashion. 14 Q. Turning to your figure Slide 17 of
15 Q. Didyou study the Salt River datafor this 15 Exhibit 26, Annual peak is correlated with annual
16 case? 16 volume, it's -- the axes are Runoff Volume in acre-feet
17 A. Not explicitly, no. 17 and Annual Peak Dischargein cfs.
18 Q. Looking at Slide No. 16 of your presentation, 18 What years does this data depict?
19 X026, whichistitled Similar Variability in Annual 19 A. Thisisthe period of record at the gauge.
20 Volume Pre- and Post-statehood, who isthat -- this 20 It'sdl the datapoints. Soit would be 19 -- let me
21 figure depicts-- | think we already covered this, but 21 justsee. Well, wewould be starting in 1911, So 1911
22 | just want to be clear. Thisdepictsthelight blue 22 101993
23 linesarethe Meko and Grayhill data? 23 Q. Didyou makethisfigure?
24 A. That's correct. 24 A. Yes.
25 Q. | think on the chart it says Reconstructed 25 Q. Andthisisthe Kelvin data, correct?
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1 (Meko and Grayhill, 1972). Did you actually mean 1995? | 1 A. | believethisisactualy the Safford gauge,
2 | couldn't find a'72 reference in your references. 2 and | think you remind me that | may have misspokein
3 A. That'svery possible. 72 does not sound 3 my testimony yesterday. It isnot the Kelvin gauge.
4 right. | think | may have confused that with the 4 ltisthe gauge at Safford.
5 Burkham paper when | typed the caption on that. 5 Q. Thank you.
6 It should be 1995, yes. 6 Does this data depict the runoff volume for a
7 Q. This, as| believe we discussed earlier, this 7 calendar year or for awater year?
8 dataiscomparing amodel datawith measured data? 8 A. Water year.
9 A. That'scorrect. 9 Q. For the Commission, what's the difference
10 Q. Isn'tit truethat when you mathematically 10 between acalendar year and awater year?
11 relate the tree ring width to runoff volume using a 11 A. Yeah, the calendar years go from January
12 regression, you get a damping effect on the runoff 12 through December. The water years start on the 1st of
13 volumefor each year? 13 October and go through the following September.
14 A. | think that's probably true, yes. 14 Q. Looking at your Slide No. 18, it'stitled
15 Q. And that's, by damping effect, it's the -- 15 Flood-induced Changesin Channel Width, of
16 that eliminates some of the variance of the estimates, 16 Exhibit X026. The 1869 map at the top of that, the
17 correct? 17 plat map, shows level river bottom and athin Gila
18 A. | think if we had real datafor the period 18 River, while the 1928 map shows awide Gila River and
19 that's shown with Meko and Grayhill, my educated guess, |19 no leve river bottom; isthat correct?
20 if youwill, is, it would be much -- well, maybe | 20 A. | don't seealevel river bottom label in the
21 shouldn't say much. It would be more variable than 21 1928 figure, and it does show awider flood channel.
22 what you seeinthisplot. 22 Q. Looking at the Slide No. 20, it'sasimilar
23 Q. Why did you not depict the modeled data for 23 image. It says Flood-induced Changesin Channel Width?

the post-1900 on this figure?
A. Because | had measured data for that period.
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1 dated after that all-time record flood in 1906, 1 thattime.

2 correct? 2 In addition to that, there's good evidence

3 A. Yes 3 that there hasn't been a systematic shift in the

4 Q. Soit'sdepicting the aftereffects of that 4 climate during that period of time, going back, you

5 record flood? 5 know, severa centuries. And there undoubtedly are

6 A. | would assumein part, yes. 6 changesin the watershed, but not of sufficient amount

7 Q. Turning to Slide No. 26, Summary of Opinions, 7 to completely change the flood regime.

8 which portions of the Gila had a single-thread channel 8 And so my overall conclusion is that the

9 that would float boats? 9 flood regime was probably very similar under ordinary

[N
o

A. | don't think we know that definitively. We
simply know from the anecdotal evidence that there were
portions of the river that had that characteristic.

13 Q. Soyour opinion that it would happen is based

14 on anecdotal records?

15 A. Yes.

16 Q. Butyoudidn't do your own study?

17 A. No.

18 Q. Areany of the floods that occurred from 1895

19 to 1916 the ordinary condition of the Gila, meaning

20 more often than not?

21 A. Could you rephrase the question, please?

22 Q. Areany of the -- you have a second opinion:

23 From 1895 to 1916 you state large floods scoured

24  vegetation, et cetera.

11
12

A
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

and natural conditionsto what it is now.

Q. You have no other evidence besides that Meko
and Grayhill data, the predevelopment annual flows,
correct?

A. That'sthe only quantification that | have.

Q. How many cfsdoes it take to make something
into alarge flood, in your mind?

A. 1 don't have a number in my mind.

Q. Do you have an estimate?

A. Weéll, according to Slide 13, theonein
ten-year peak under the current regimeis roughly
20, 22,000 cubic feet per second. So | think something
in the range of 20 to 30,000. From a geomorphic
perspective, it would have to be aflow that's big
enough to completely fill the channel or go out of bank

25 Are any of the floods that occurred in that 25 and have enough energy to cause changesin the channel.
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1 period the ordinary condition of the Gila River? 1 Q. I would like to show you adocument that you
2 A. Wedll, aswe'vediscussed before, this 2 citeasareferencethat you relied on by
3 specific period during when the flood is happening most 3 Dr. Huckleberry, "Contrasting channel response to
4 likely falls outside the definition of ordinary. 4 floods on the middle Gila River."
5 Q. OnSlide 27, the next dlide, titled Summary 5 Isthat a document that you relied on in
6 of Opinions, you state that prior to mid 1800s large 6 your -- reaching your declaration, in working, making
7 floodsroutinely occurred in the ordinary and natural 7 your declaration?
8 condition of theriver, correct? 8 CHAIRMAN NOBLE: Mr. McGinnis, do you
9 A. Yes 9 have something?
10 Q. How often would alarge flood have to be to 10 MR. MCGINNIS: Do you have copies for
11 beroutine and ordinary? 11 therest of us? Isit an exhibit, or are you just
12 A. | don't know that | can put a specific period 12 goingto show it to him? Did you print it out for
13 onthat. If it happensevery 10 years, a 10-year 13 everybody?
14 flood, perhaps, or greater. 14 MR. HYRCKO: | did not, but it's cited
15 Q. What evidence do you have that the large 15 by --
16 floods were routine and ordinary? 16 MR. SLADE: What's the date of the
17 A. Wadll, from the figures that we looked at 17 paper?
18 before, which would be the figures on Slide 16 and 17. 18 MR. HY RCKO: 1994, "Contrasting channel
19 We seesignificant variability in the annual runoff, 19 response to floods on the middle Gila River," by Gary
20 and aswe discussed, it's probably even more variable 20 Huckleberry, in Geology, Volume 22, Pages 1083 to 1086.
21 thanwhat isdepicted in that figure. And the dideon 21 THE WITNESS: | did citethis, yes.
22 Slide 17 shows that there's strong correlation between 22 MR. MCGINNIS: It's not been submitted
23 thepeak flows, in other words the flood regime, and 23 asan exhibit and it's not before the Commission. If

the annual runoff. So the combination of those two
says to me that we certainly had periodic floods during

24
25
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you want to ask about it, | guessthat's okay. But
it's not in the record.
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1 MR. HELM: Well put it in the record 1 Mr. McGinnis and any other attorneys that would like to

2 thisafternoon. How'sthat, Mark? 2 haveacopy.

3 MR. HYRCKO: Dr. Mussetter relied on 3 MR. MCGINNIS: Just to try to speed

4 that. 4 things aong, to the extent that the copy that

5 MR. SPARKS: | actually noticed that 5 Dr. Mussetter hasis going to be available over the

6 he'ssupplying us with one now. 6 lunchtime, | can look at it and he can look at it, and

7 MR. HELM: He can get one now. 7 maybe that solves the problem.

8 MR. SPARKS: Y eah, there you go. 8 CHAIRMAN NOBLE: Are there any other

9 CHAIRMAN NOBLE: Okay, Mr. McGinnis, 9 attorneys who share Mr. McGinnis's concern regarding

10 would you clarify what you wanted to know, have doneor |10 this particular document?
11 explain? 11 MR. SPARKS: We do.
12 MR. MCGINNIS: Well, if he's asking him 12 MR. MCGINNIS: I'll shareit with
13 about a document that none of the rest of us have 13 Mr. Sparks.
14 scene. Maybe Dr. Mussetter has seen this. We saw this |14 CHAIRMAN NOBLE: | believe at least two
15 yesterday. At least the State was nice enough to mail 15 other hands have gone up.
16 it to metheday they usedit. We haven't even seen 16 MR. HOOD: | would like a copy, but |
17 thisdocument. There's no way for me to effectively 17 don't want to hold things up.
18 redirect him or even understand what the testimony is, 18 MS. MONTGOMERY:: Yeah, | would say that
19 because| didn't hear about the document until today, 19 aswell.
20 and hedidn't even bring a copy. 20 MS. HERNBRODE: Mr. Chairman, we will
21 CHAIRMAN NOBLE: Now, Mr. Hyrcko or 21 assist Maricopa County in this matter and bring copies
22 Mr. Helm, would you respond? 22 back after lunch.
23 MR. HYRCKO: Yes. The document was 23 CHAIRMAN NOBLE: Thank you. Will that
24  relied upon by Dr. Mussetter in reaching his opinion. 24  be satisfactory to the other counsel ?
25 Hecertainly isfamiliar with this document. He said 25 MR. MCGINNIS: It will for me.
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1 as much moments ago. 1 CHAIRMAN NOBLE: Okay.
2 | am just going to ask him to read a 2 Please do not forget the Expendables
3 section from that document, and if Mr. McGinnis would 3 Threeand their trusty Sancho Panza.
4 like, I'll supply him with a photocopy of this after 4 COMMISSIONER HORTON: What avery
5 thefact, or he can look at this copy and redirect 5 literate man, Don Quixote.
6 Dr. Mussetter to his heart's content. But | think it's 6 CHAIRMAN NOBLE: I'm sorry we
7 afair question to ask him about references that he 7 interrupted you in that way, but please continue.
8 citesin hisdeclaration. 8 MR. HYRCKO: Thank you.
9 MR. MCGINNIS: And | don't have any 9 BY MR. HYRCKO:
10 problem with him asking about it. | just think the 10 Q. Dr. Mussetter, could you please read the
11 rest of usare entitled to see acopy, if it's not 11 section that's highlighted there, Historical Channel
12 already been admitted as an exhibit, while he's asking. 12 Changes?
13 MS. HERNBRODE: What was the date, 13 A. Sure
14 again, I'm sorry? 14 Historical records of floods and channel
15 MR. HYRCKO: December of 1994. 15 changeson the middle Gila River indicate that the
16 CHAIRMAN NOBLE: Jeff, how much more 16 river has not responded similarly to all large floods.
17 timedo you have in examination? 17 Between 1696 and 1891, both anecdotal evidence and
18 MR. HYRCKO: Thisis-- maybe one or two 18 survey platsindicate that the study reach was
19 questions. 19 characterized by asingle, narrow channel lined by tall
20 CHAIRMAN NOBLE: Okay. Will it be 20 trees, citing (Rea, 1983). Thisform was maintained
21 possiblefor you to obtain copiesfor distribution 21 despite catastrophic floodsin 1833 and 1868. That
22 during the lunch period? 22 cites(Dobyns, 1981). Thefirst obvious bank erosion
23 MR. HYRCKO: | imagine. | don't know 23 and channel widening occurred in 1891 (Huckleberry,
24 where | would make copies herelocally, but | imaginel |24 93b), but it was not until the floods of 1905 that the
25 can find something and bring enough copies for 25 middle GilaRiver changed from asingle, dightly
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1 sinuous, narrow -- 1 CHAIRMAN NOBLE: Okay. Isthere anyone
2 Sorry. Pardon me. I'll Ssow down. Let me 2 elsethat would like to ask some questions of
3 dart. 3 Dr. Mussetter that we can finish in five minutes?
4 But it was not until the floods of 1905 that 4 I'm not trusting lawyers at their word.
5 the middle GilaRiver changed from asingle, slightly 5 Thenwewill adjourn for lunch and we'll come back here
6 sinuous, narrow channel to awide, straight, braided 6 at about, oh, quarter after 1:00.
7 channel. A single metamorphosis occurred in the upper 7 (A lunch recess was taken from
8 reach of the GilaRiver in the Safford Valley, Arizona, 8 11:51 am. to 1:15 p.m.)
9 citing (Burkham, 1972). Tree-ring evidence indicates 9 CHAIRMAN NOBLE: Mr. McGinnis, please

[N
o

that the decade of 1905 to 1915 was probably the
wettest in 500 yearsin central Arizona, and that
refers to the Meko and Graybill document that | used in
my report.

Large floods in 1905, 1914 and 1916 resulted
in repeated bank cutting and maintenance of wide,
braided channel plan forms. In 1928 the channel was
still wide (GLO survey notes; Table 1), but thereafter
drier conditions and the Coolidge Dam effectively
decreased the frequency of large floods passing through

[ N = T
© 0O ~NOUAWN R

10 begin.

11 MR. MCGINNIS: Thank you, Mr. Chairman.
12

13 REDIRECT EXAMINATION

14 BY MR. MCGINNIS:

15 Q. Dr. Mussstter, | have some questions to

16
17
18
19

follow up on some of the cross-examination that was
done with you the last day or so, okay?

A. Okay.

Q. Mr. Slade asked you some questions about your

20 thestudy reach. The normally dry channel was subject 20 boating experience, and he specifically asked you
21 toepisodic, relatively small stream-flow events that 21 whether you had ever come across a beaver dam. Do you
22 helped to create and maintain asmall, relatively 22 recall that?
23 narrow and sinuous, low-flow channel within awider 23 A. ldo.
24 flood channdl; i.e., acompound plan form (Graf, 1988). |24 Q. Can you tell uswhere that was?
25 It wasnot until 1983 that the middle Gila River 25 A. It wasonthe upper Pennsylvaniain Michigan.
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1 underwent another large flood. 1 Itwasasmall stream.
2 Q. Thank you, Dr. Mussetter. Andthiswasa 2 Q. Do youremember the name of the stream?
3 document that you relied on and reviewed in reaching 3 A. | actualy don't remember.
4 your opinion? 4 Q. And| think you said to him you came upon the
5 A. ltis. 5 beaver dam and you actually had to get out of the boat
6 Q. Dr. Mussetter, every channel change that you 6 and carry the boat around the dam; is that right?
7 discussin your report that resulted in the channel 7 A. That'scorrect.
8 becoming braided was caused by aflood, true? 8 Q. Wereyou on aone-day trip or a severa-day
9 A. Would you say that again, please? 9 expedition at that point?
10 Q. Every channel change that you discussin your 10 A. | wasjust on aone-day trip.
11 report that resulted in the channel becoming braided 11 Q. How much gear did you have with you?
12 was caused by aflood, true? 12 A. Minimal.
13 A. Thegenera thesisof the discussionin my 13 Q. If you had had five days worth of camping
14 report isthat the floods are the primary driver of the 14 gear with you, would you have had to unload the canoe
15 braiding, yes. 15 beforeyou carried it?
16 MR. HYRCKO: Nothing else. Thank you. 16 A. Inthiscasel would have, yes.
17 CHAIRMAN NOBLE: That'sal? 17 Q. If you had 500 pounds worth of beavers pelts,
18 Is there anyone el se who wishes to ask 18 would you have had to unload the canoe and go around
19 some questions of Dr. Mussetter? 19 it?
20 And, Mr. McGinnis, do you wish to do 20 A. Yes.
21 thisbefore lunch or after lunch? 21 Q. Mr. Slade, | think it was Mr. Slade, asked
22 MR. MCGINNIS: | think given the fact 22 you some questions about --
23 that we saw a document that we haven't seen before, | 23 CHAIRMAN NOBLE: Excuse me. Would the
24 would like to have a chance to look at it and finish up 24  record reflect that Mr. Hood has entered the room.
25 dfter lunch, if that's okay with you. 25 MR. HOOD: | saw everybody else walking
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1 inat the sametime, Mr. Chairman. 1 you'vegiven the Commission in this case?
2 Pardon the interruption. 2 A. ltis
3 CHAIRMAN NOBLE: I'm sorry. I'm sorry | 3 Q. The next sentence says, Consequently, such
4 interrupted you, Mr. McGinnis. 4 systems--
5 BY MR. MCGINNIS: 5 COMMISSIONER ALLEN: Mr. McGinnis, I'm
6 Q. Healso asked you some questions about your 6 sorry, point out where in the document you're talking
7 PowerPoint presentation, | believe, which was 7 about.
8 Exhibit X026. And you don't need to go to it, because 8 MR. MCGINNIS: Reading right after the
9 | think you'll probably remember it enough for this 9 introduction, right in the introduction. Do you see
10 question. He asked you about Slide 8, which was a 10 that onthe left-hand side of the first page --
11 picture of the Copper River in Alaska. 11 COMMISSIONER ALLEN: Yeah, | seethat.
12 A. Yes. 12 MR. MCGINNIS: -- it says Introduction?
13 Q. Doyou recdl that? 13 COMMISSIONER ALLEN: Yeah.
14 A. Yes. 14 MR. MCGINNIS: I'm on the second
15 Q. Andyou, | think, said that was a braided 15 sentence now.
16 river that could be navigable; isthat right? 16 COMMISSIONER ALLEN: Consequently?
17 A. Yes. 17 MR. MCGINNIS: Yes, sir.
18 Q. Do you have any idea what the magnitude of 18 BY MR. MCGINNIS:
19 flowsisinthe Copper River as compared to the Gila 19 Q. Consequently, such systems seldom maintain a
20 River? 20 stableform at decadal to century time scale.
21 A. Wadll, | actually tried to look that up. 21 Did | read that right?
22 Therearen't any gaugesin that vicinity, but it'sa 22 A. Youdid.
23 very largeriver, so they're many times greater than 23 Q. What doesit mean to seldom maintain a stable
24 theflowsin the GilaRiver. Probably the flow in that 24 form at decadal to century time scales?
25 pictureisashbig asany of the recorded floods. 25 A. Meansthat over periods of tens of years, up
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1 Q. And | think maybe you testified on direct 1 toacentury, they showed dynamic behavior; they shift
2 even, that abraided river could be navigable if there 2 around, they change.
3 wasalot of water there? 3 Q. Okay. And the next sentence says, The Gila
4 A. Sure 4 Riverin Arizonais an arid-region stream in which
5 Q. Toward the end of your cross-examination with 5 complex relation between floods and channel changes
6 Mr. Hyrcko, he showed you a document from Huckleberry | 6 occurs.
7 that's now been marked as Exhibit X034 "Contrasting 7 Did | read that right?
8 channel response to floods on the middle Gila River, 8 A. Youdid.
9 Arizona." Do you recall seeing that? 9 Q. Doyou generally agree with that principle?

10 A. Yes.

11 Q. And that was one of the documents that you

12 had cited in your report; isthat right?

13 A. That'scorrect.

14 Q. Do you have acopy of that with you?

15 A. Yes, | do.

16 Q. Okay. | want to ask you some questions just

17 about the first introduction part of it.

18 The first sentence after the introduction

19 says, Channel morphology in plan-view formin arid and
20 semi-arid stream systemsis largely dependent on the
21 frequency and magnitude of large floods, with some
22 citationsthere.

23 Do you agree with that?

24 A. Yes, | do.

25 Q. Isthat consistent with the opinion that

www.coashandcoash.com Phoenix, AZ

A. Yes

Q. And then the next sentence says, Specific
hydroclimatic conditions favor the production of
catastrophic floods in the Gila River watershed.

Did | read that correctly?

A. Youdid, and | agree with that.

Q. Andthelast clause of that same sentence
says, but not all large floods result in the same

18 channd response.

19 A. Yes.

20 Q. Isthat correct?

21 A. Thatiscorrect.

22 Q. Isthat consistent with the opinion you've

23 given this Commission?

24 A. ltis.

25 Q. You were asked some questions by both the
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1 lawyers about the Winkleman case. Do you recall that?
2 A. |do.

3 Q. AndWinkleman is State of Arizonaex rel.

4 Winkleman versus ANSAC. Do you understand that to be
5 that case?

6 A. Yes

7 Q. Woasthat case decided in 20107?

8 A. | believeso.

9 Q. Isityour understanding that the Winkleman

GILARIVER  VOL. VIIl  08/20/2014 Page 1861

1 Q. --that youwerelooking at, right?

2 A. Yes

3 Q. Andwasthat Huckleberry article one that you

4 had cited in your report?

5 A. ltis.

6 Q. Until yesterday, when wasthe last time you

7 had read that Huckleberry article, if you can recall?
8 A. Ninemonths, six to nine months ago.

9 Q. AndI never got a chance to see the notebook

it--
A. Yes.

24
25
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10 casedealt with this Commission'sfindingsontheupper |10 that he handed you with the tabsin it, but on the tab

11 Sdt River? 11 that he handed you, did that have the whole article, or

12 A. Yes. 12 diditjust have one page?

13 Q. Do you know if the Winkleman case involved 13 A. |think it wasjust one or it might have

14 any review of the Commission's findings on the Gila 14 overlapped into two pages. It wasjust afew pages,

15 River? 15 though.

16 A. | don't believeit did. 16 Q. Sothat tab didn't have the whole article to

17 Q. Andisit your understanding that the report 17 put the sentence he was reading to you in context,

18 onthelower Salt River that was at issue in Winkleman 18 right?

19 wasdonein September of 2005; does that sound about 19 A. Itdidnot.

20 right? 20 Q. Haveyou had achance since yesterday to look

21 A. That doessound right. 21 back at that article and read the whole thing?

22 Q. And thereport, the Commission's latest 22 A. |didgoback and reread it.

23 report on the Gila River wasn't done until January 23 Q. And my impression of what the one sentence he

24 2009. 24 was having you read was along the lines of the mapping

25 A. That's correct. 25 methods that the GLO used had changed at some point.
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1 Q. And,infact, thetria court decisioninthe 1 Isthat generaly correct?

2 lower Salt River case was about 2007; is that right? 2 A. Wedl, sort of. | think the two maps were

3 A. That soundsright. 3 made by different entities, but that the -- the

4 MR. MCGINNIS: Okay, you guys, I'm 4 procedure that -- the features that they were mapping

5 tryingto listen. 5 might have changed somewhat.

6 BY MR. MCGINNIS: 6 Q. Okay. And based upon your review of the

7 Q. Okay, thank you. 7 entirearticlelast night, isthat your understanding?

8 So do you know of any court decision that has 8 A. I'mnot realy sure that that's what it says.

9 considered or found invalid this Commission's January 9 | cansee how it could be interpreted to mean what he
10 2009 decision on the Gila River? 10 wasimplying by his questions, but | can also interpret
11 A. ldonot. 11 it other ways, so I'm not redlly surethat it -- all of
12 Q. Yesterday afternoon Mr. Slade had pointed you 12 thedifferences you seein those maps are just strictly
13 toaparticular exhibit, and | didn't haveit in front 13 because they map using different procedures.

14 of meand I'm not sure I'm going to get right whichone |14 Q. And that interpretation is based upon a

15 it was, but maybe you can understand from my 15 review of the entire document, not just --

16 description. And that was an exhibit where it was 16 A. That'scorrect.

17 talking about mapping methods on the GLO plats. Doyou |17 Q. -- one or two sentences he picked out for

18 recall that? 18 you?

19 A. | dorecal that. 19 A. That's correct.

20 Q. Do you recall which exhibit that was, which 20 Q. Do you have acopy of your PowerPoint handy
21 author it was? 21 that we can pull up electronically?

22 A. Itwasfrom Huckleberry 1996, | believe. 22 A. ldo.

23 Q. And he gave you anotebook with sometabsin 23 Q. Isitwarming up, isthat what we're waiting

24 for?
25 A. Yeah, it'scoming.
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1 Q. Okay. Thisisthe PowerPoint that you 1 more people were around.
2 presented, Exhibit X026; is that right? 2 Q. Andwe actually have seeninthiscase, in
3 A. Yes 3 thisweek actually, photographs from 1907, roughly --
4 Q. Andwetaked about it at some length 4 A. Yes
5 yesterday. 5 Q. --right?
6 A. Yes 6 Dr. Littlefield had photographs of the river
7 Q. Andwe haveit up on the screen. 7 in1905. Do you recal those?
8 Can you flip over to or dide down to 8 A. |do.
9 Slide22? 9 Q. Hehad photographs of theriver in 1910, |
10 And Mr. Slade referred you to two or three 10 believe. Do you recall those?

11
12
13
14
15
16
17
18
19
20
21
22

different of these sets of diagrams, and | think this
was one of them. And it was my impression, from what
his questions were, was he was trying to lead to the
conclusion that the difference between the two maps --
| guess there's three -- two maps on this slide was
maybe just based on the different mapping methods that
changed between 1883 and 1907. Do you recall that
testimony?

A. |do.

Q. Wasthat your understanding of what he was
trying to show aswell?

A. That was also my impression.

11 A. ldo.

12 Q. Do you know of any photographs of the Gila

13 Riverin 1883 or earlier?

14 A. I'mnot aware of any.

15 Q. Soif theriver wasthe same, if you're

16 assuming that Mr. Slade's premiseis correct and the
17 differencein these two mapsisjust based on mapping
18 methods, and if the river was the same, and we know the
19 1907 was the most likely to be correct, wouldn't that
20 also mean that the river was broad and wide in 1883,
21 andit'sjust drawn differently because of the

22 different mapping methods?

[N
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

23 Q. And based upon your review of the document 23 A. That could very well be the case.
24 you looked at last night, at this point you're not even 24 Q. And all thetestimony that you've heard so
25 surethat there was a change in mapping methods; is 25 farinthis case doesn't support that, doesit?
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1 thatright? 1 A. That'sright.
2 A. I'mnot sure of that, yes. 2 Q. Andasamatter of fact, the State itself has
3 Q. And let'sassume for aminute, though, that 3 put on evidence to show that in the mid 1800s, up to
4 hispremise, if that's his premise and that that 4 thefloodsin the late 1800s, they've been trying to
5 premiseiscorrect, if there was a-- if the difference 5 show that it was a single meandering channel lined with
6 between these two photosin 1883 and 1907 was just 6 cottonwoods?
7 based on mapping methods, wouldn't that mean that the 7 A. Yes
8 river was essentially the same in both time periods? 8 Q. Andthat'skind of what this picture actually
9 A. Yes. If hisproposition was correct, then 9 lookslikein 1883, right?

using these mapping methods, you would see awide,
braided channel aswell, flood channel in the top
photo.

Q. Inother words, if you used the mapping
methods that were used for the 1907 map in 1883, you
would have had a broad channel aswell?

A. Yes

Q. Now, as between 1883 and 1907, which of those
two time frames do we know more precisely what the
river actually looked like?

A. 1 would think the more current time frame,
1907.

Q. Andwhy isthat?

A. Well, because they were mapping in more
detail at that time. It's closer to the present time.
We have more information about the river at that time,

www.coashandcoash.com Phoenix, AZ

A
o

A. It'sasingle-thread channel for sure.

Q. Soif hispremise was correct, thenitis
contrary to all the evidence his own witness has put
on?

A. Yes

Q. Wadll, let's sort of step back from fantasy
land then and ask you another question, and that is, is
his premise correct? Isthere any real dispute that
the Gila River widened between the late 1880s and
statehood?

A. 1 don't think there's any disputes about
that.

Q. Andwhat's your basis for that thought?

A. Waéll, there's several documentsthat |'ve
talked about in my testimony, the Burkham study, the
Huckleberry studies, other descriptions of how the

NP RRPRRRERRRER
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23
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1 river responded to the flooding around the turn of the 1 A. | doseethat.
2 century. 2 Q. Andthat starts on Page 62?
3 Q. Andasamatter of fact, this particular 3 A. Yes
4 Commission has written areport that talks about how 4 Q. Isityour understanding that that section
5 theriver broadened -- widened and braided in the late 5 summarizes the Commission's findings with respect to
6 1800s and early 1900s; isthat right? 6 those scientific issues based on the evidence that was
7 A. That's correct. 7 presented to it in 20057
8 Q. Do you have acopy there on your computer of 8 A. Yes, itis.
9 the January 27th, 2009 report from this Commission? 9 Q. Okay, let'sgo down to Page 62. Okay,
10 A. ldo. 10 Section 2, that's where subsection -- excuse me.
11 Q. Canyou pull that up for us? 11 Page 62, that's where Subsection G starts, correct?
12 Okay, and this says, In the Matter of the 12 A. Yes.
13 Navigability of the Gila River from the New Mexico 13 Q. Okay, and I'm going to save you the burden of
14 Border to the Confluence with the Colorado River, 14 reading, because we've got some reading to do, and I'm
15 Greenlee, Graham, Gila, Pinal, Maricopaand Yuma 15 going to try and start out by reading it to you and
16 Counties, Arizona. 16 haveyou agree with me whether | read it right or not.
17 Do you see that? 17 Isthat okay?
18 A. Yes. 18 A. Okay.
19 MR. MCGINNIS: And I've got -- if you 19 Q. Thelast sentence of the first paragraph
20 don't haveit, I've got some extra hard copies, if 20 thereunder G says, summarizing that paragraph, says,
21 anybody wantsone. Judge, would the Commission likea |21 Thus, the river has been described as extremely
22 hard copy? 22 erratic, unstable and unpredictable in its disposition.
23 Thisiswithout the attachments. 23 Do you see that?
24 Who else? 24 A. | doseethat.
25 And I've given the Commission hard 25 Q. Did| read that correctly?
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1 copies. Oneleft. 1 A. | believeso.
2 The 2009 report is a couple hundred 2 Q. Sobased upon the evidence beforeit at the
3 pageslong or longer. The copies I've handed to the 3 2005 hearing, this Commission found in 2009 that the
4 Commission, just for the record, does not include the 4 river was described as extremely erratic, unstable and
5 voluminous attachments. It'sjust the hard -- the 5 unpredictablein its disposition?
6 actual body of the report, which | think goes up to 6 A. Yes
7 Page 89, with the signatures of who the then 7 Q. Based upon the evidence that you reviewed
8 Commissionerswere. 8 from that prior hearing and the testimony and evidence
9 BY MR. MCGINNIS: 9 you've seenin this hearing, would you agree with that
10 Q. And | want to talk some with you about what 10 statement?
11 this Commission found and what evidence was beforeit |11 A. | think that's a reasonable description.
12 back in 2009 based upon the 2005 hearing. 12 Q. Okay, let's go down to Page 64. Thefirst
13 A. Okay. 13 sentencein the second full paragraph there says, The
14 Q. Okay? Andyou weren't at that hearing; is 14 flow of theriver is difficult to characterize, partly
15 that right? 15 because there were few records kept until the 1880s to
16 A. | wasnot. 16 1900.
17 Q. Haveyou reviewed the transcript of that 17 Do you see that?
18 hearing? 18 A. Ido.
19 A. | havereviewed portions of the transcript, 19 Q. Did| read that correctly?
20 yes 20 A. Yes
21 Q. Let'sturnto the next page, which isthe 21 Q. Based upon your review of the evidence from
22 Table of Contents. And you see down under Roman 22 the 2005 hearing and the additional evidence and
23 numera VI1.G there's a section that's called Geology, 23 testimony that you've seen in the last eight days of
24  Geomorphology and Hydrology of the GilaRiver. Doyou |24 this hearing, would you agree with that statement?
25 seethat? 25 A. Yes. They are sparse to nonexistent prior to
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1 that timeframe. 1 Did | read that correctly?

2 Q. Let'sgo ondown to Page 67 of the 2009 2 A. Yes

3 Commission report, and beginning at the bottom of 3 Q. Isthat consistent with the testimony you

4 Page 67, thereisarather long paragraph that 4 have given yesterday and today?

5 describes the Commission's understanding of the 5 A. Yes

6 testimony and evidence presented by the Land Department | 6 Q. Do you think there's any dispute about

7 inthe 2005 hearing, specifically in the report that 7 whether the floods of the 1890s and early 20th century

8 wasupdated in 2009 by Mr. Fuller. 8 madethe GilaRiver generaly into awide sandy

9 Isthat your understanding of that paragraph? 9 floodplain with severa braiding channels?

10
11

A. Yes
Q. Sothe bottom, that last paragraph there

A. | don't believethereis.
Q. The next sentence says, The consecutive

e
= O

18 that.

19 Q. Andisthat consistent with the opinion

20 you'vegiven to the Commission in this hearing?

21 A. ltis.

22 Q. The next sentence says, The large floods of

23 the 1890s and early 20th century changed the river
24 dignificantly, such that afterwards it showed awide
25 sandy flood plain with several branching channels.

www.coashandcoash.com Phoenix, AZ

12 says, The navigability study prepared by the Arizona 12 floods would maintain the wide, braided conditions on
13 State Land Department and updated through June of 2003 |13 thealluvial reaches of theriver.
14 by J.E. Fuller contains a detailed chapter on 14 Did | read that correctly?
15 historical geomorphology of the Gila River with 15 A. Yes.
16 numerous quotes from Dr. Gary Huckleberry of the 16 Q. Do you have any disagreement with that?
17 Arizona Geological Survey. 17 A. No.
18 Did | read that correctly? 18 Q. The next sentence says, The gauges and other
19 A. Yes. 19 flow data show arelatively low, although consistent,
20 Q. And that'sthe same Mr. Fuller -- isit your 20 flow of this portion of theriver.
21 understanding that's the same Mr. Fuller who's 21 Did | read that correctly?
22 tedtified this week -- 22 A. Yes.
23 A. Yes. 23 Q. Do you have any disagreement with that?
24 Q. Lasttime. 24 A. No.
25 A. Lastsession, yes. 25 Q. I'mgoing to skip down some because | don't
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1 Q. Mr. Huckleberry, are you familiar with him? 1 want to read every sentence in the whole 100-and-some
2 A. I'mfamiliar with hiswritings. 2  pages.
3 Q. And he wrote the document that we just looked 3 About halfway down the page theresa
4 a afew minutes ago, right? 4 statement that says, Likewise, in thisarea-- and here
5 A. Hedid. 5 they'retalking about the area around Florence. Y eah,
6 Q. Isityour understanding that Mr. Huckleberry 6 theareaaround Florence in that sentence; middle Gila,
7 testified on behalf of the State Land Department in the 7 | believe.
8 2005 hearings that resulted in this 2009 decision? 8 Likewise, in this area, the floods of the
9 A. Yes 9 1890s and early 1900s caused a great deal of channel
10 Q. The next sentence says -- and thisisthe 10 and bank cutting and transformed the Gila River into a
11 Commission, again -- says, In the pioneer period, there 11 wide, braided channel with very little depth when it
12 was, during agood deal of the time, asingle channel 12 didflow.
13 stream with moderate flow in the upper Gila Valley. 13 Did | read that correctly?
14 Did | read that correctly? 14 A. Yes.
15 A. Yes. 15 Q. Isityour understanding that's a correct
16 Q. Isthat your understanding of the facts? 16 statement?
17 A. Theanecdotal evidence seemsto indicate 17 A. Yes.

18 Q. Isthat consistent with the testimony you've

19 given to the Commission the last two days?

20 A. ltis.

21 Q. If you go down to the bottom of Page 68, the

22 Commission says, In summary, this report states; and
23 it'smy understanding, and you can correct meif you
24  think I'm wrong --

25 A. Wait. Oh, | seeit.
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1 Q. Thevery bottom of the page. 1 last two days?
2 A, | seeit. 2 A ltis
3 Q. My understanding, they're talking about the 3 Q. Thenext sentence says, Periods of high flood
4 report prepared for the State Land Department, updated 4 frequency arelikely to correlate with periods of
5 by Mr. Fuller himself. Isthat your understanding? 5 increased channel instability.
6 A. Yes 6 Do you agree with that statement?
7 Q. If youflip over to the top of Page 69, this 7 A. ldo.
8 isthe Commission from 2009 quoting a report prepared, 8 Q. Didl read it correctly?
9 atleastin part, by Mr. Fuller in 2003; is that 9 A. Yes
10 correct? 10 Q. Isthat consistent with the testimony you've
11 A. Yes. 11 given to the Commission this week?
12 Q. Okay. And that report was participated in by 12 A. Yes.
13 Dr. Huckleberry, aso, correct? 13 Q. The next sentence says, Conseguently channel
14 A. That's my understanding. 14 plan form and geometry of the lower Gila River in 1912
15 Q. The quote at the top of Page 69 says, The 15 can aso be characterized as mostly shallow and
16 GilaRiver isaclassic example of adryland river that 16 braided.
17 seldom seeks an equilibrium form. 17 Do you agree with that statement by
18 Did | read that correctly? 18 Mr. Fuller?
19 A. Yes. 19 A. Ido.
20 Q. Do you agree with that statement -- 20 Q. Isthat consistent with your testimony over
21 A. Yes. 21 thelast couple of days?
22 Q. --by Mr. Fuller? 22 A. ltis.
23 A. Yes. 23 Q. Thelast sentencein that quote says, The
24 Q. lIsthat consistent with the testimony you've 24 premise of this study is that the Gila River responds
25 given over thelast two days? 25 to secular climatic variability by radical changesin
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1 A. ltis 1 channel configuration and that periods of increased
2 Q. There's some citations there, and then it 2 flood frequency correlate with unstable, braided
3 says, Unlikeriversin humid regions that have more 3 channel conditions.
4 stable channels adjusted for more continuous stream 4 Did | read that one correctly?
5 flow with less variance in discharge, the dryland 5 A. Almost. You left out large flood frequency.
6 riversareinherently more unstable and more prone to 6 Q. I'mjust checking to seeif you're watching.
7 changesin channel configuration. 7 Isthat consistent with your testimony over
8 Did | read that correctly? 8 thelast couple days?
9 A. Youdid. 9 A. ltis
10 Q. Do you agree with that statement -- 10 Q. And do you agree with the statement by
11 A. Yes. 11 Mr. Fuller, as quoted by the Commission in this 2009
12 Q. --by Mr. Fuller? 12 report?
13 A. Yes. 13 A. Il doagreewithit. | believethat actually
14 Q. Isthat consistent with the testimony you've 14 came from the Huckleberry document, but | agree with
15 given over thelast two days? 15 it
16 A. ltis. 16 Q. Huckleberry chapter in the report that was
17 Q. The next sentence says, In such unstable 17 signed by Mr. Fuller, prepared by Mr. Fuller; is that
18 fluvial systems, channel configuration depends much 18 correct?
19 upon the history of previous flood events. 19 A. Yes.
20 Did | read that correctly? 20 Q. And then the next sentence, and I'm not going
21 A. Yes. 21 togothrough and read it line by line, but the next
22 Q. Do you agree with that statement by 22 sentence talks about Mr. Huckleberry's testimony before
23 Mr. Fuller, quoted by this Commission in 2009? 23 the Commission on November 17th, 2005; is that right?
24 A. |do. 24 A. Yes.

25 Q. Isthat consistent with your testimony in the
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Q. Among other things, Dr. -- Mr. Huckleberry --
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1 isit Mr. Huckleberry or Dr. Huckleberry? Do you 1 opinion.
2  know? 2 Q. Andthe other -- my understanding of the
3 A. | believeit's Mister. 3 third element of your opinion is, based upon that and
4 Q. Okay. Mr. Huckleberry stated that the Gila 4 other evidence, you believe that the river was not
5 River wasavery dynamic river because the dischargeis 5 navigableinitsordinary and natura condition?
6 sofluctuating and thusis similar to other riversin 6 A. That'scorrect.
7 dry lands and deserts. 7 Q. Soif those are the three underpinnings,
8 Isthat what it says there? 8 three main things you said in your testimony, the first
9 A. ltis 9 two really have been agreed by the State's experts,
10 Q. And do you agree with that? 10 already found by the Commission, and also agreed to by
11 A. ldo. 11 Dr. Huckleberry; isthat right?
12 Q. Maybel am going to read every sentence. 12 A. That appearsto be the case.
13 He stated that the character of the river had 13 Q. Thelast thing | want to deal with in this
14 been significantly changed by the very large floods, 14 reportis, on Page 70 it starts talking about -- the
15 particularly thosein 1891, 1893, 1905 and 1916. 15 Commission there starts talking about Dr. Schumm. And
16 Isthat correct? 16 we have had some discussion of Dr. Schumm over the last
17 A. And, aso, 1906. 17 coupledays. And he, | assume, also in thisreport --
18 Q. And that's consistent with the testimony 18 excuse me. Thisdecision aso showsthat he agrees
19 you've given over the last couple of days? 19 with those two premises that we just talked about,
20 A. Yes. 20 right?
21 Q. Andtherest of that page goes on to talk 21 A. That's correct.
22 about the statements that Mr. Huckleberry madein his 22 Q. That there was a change in the channel and
23 testimony to the Commission back on November 17th, 23 that it was braided after the floods?
24 20057? 24 A. That's correct.

25 A. Yes, it does. 25 Q. Okay. Theonly portion | want to refer you
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1 Q. Andit'syour understanding at that point he 1 to, inaddition to that whereit referred to
2 wastestifying on behalf of the State Land Department 2 Dr. Schumm, is, | think maybe it wasin response to
3 itself; isthat correct? 3 Mr. Slade's questioning yesterday. It might have been
4 A. That'smy understanding. 4 Mr. Hyrcko today. It all kind of blends together for
5 Q. So based upon your review of the Commission's 5 me. But one of them asked you, didn't Dr. Schumm just
6 report and the statement of the evidence that was 6 deal with the portion of the Gila River below the Salt
7 presented back in 2005, including statements by 7 River confluence. Do you recall that?
8 Mr. Fuller and Dr. Huckleberry, Mr. Huckleberry, doyou | 8 A. | recal that question.
9 believethere's any reasonable dispute that the floods 9 Q. And do you recall your answer was saying,
10 inthelate 1890s and early 1900s changed the channel 10 yeah, | think he did just deal with the lower portion
11 form of the GilaRiver? 11 below the Sat River confluence?
12 A. | think there's no dispute about that. 12 A. Yes. | based that on thetitle of his
13 Q. Do you think there's any reasonable 13 report.

14
15

dispute of the fact that after those floods, in and
about the date of Arizona statehood, that the Gila

16 River, because of those floods, was awide, braided
17 channel?

18 A. | don't believe there's any dispute about

19 that.

20 Q. Andisthat abig portion of what your

21 opinion has been today, those two things | just talked
22 about? What your opinion has been over the last couple
23 of days, isthat abig portion of what you're talking
24 about?

25 A. Those are very important elements of my

www.coashandcoash.com Phoenix, AZ
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15
16
17
18
19
20
21
22
23
24
25

Q. And thetitle of hisreport probably leads to
that conclusion, in that it deals with the lower -- the
title says the lower Gila River; isthat right?

A. That'scorrect.

Q. On Page 72 of the Commission's report,
there's some discussion, some quoted testimony by the
Commission, and testimony by Dr. Schumm, that would
seem to refute that conclusion; isthat right?

A. Yes. Hehad information in his report that
applied, actually, to the middle reach of the Gila
upstream from the Salt River confluence.

Q. And there on Page 72, they're quoting the
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1 transcript from the November 17th, 2005 hearing at 1 the Commission to do this. | realizethat |
2 Page2l. | would like you to just read along with me 2 sometimes engage in afolly of thinking that lawyers
3 and make sure I'm reading thisright. They'retalking 3 won't bring up stuff that they didn't use on direct
4 about his opinion that the river is nonnavigable. And 4 when they get the privilege to do redirect, but |
5 if you start at the question about two-thirds of the 5 usualy get proved wrong, and Mark has once again
6 way down the page. And it doesn't say who was asking 6 proven mewrong.
7 thequestions. 7 CHAIRMAN NOBLE: Excuse me, John, but
8 And you said that's in regard to lower reach. 8 areyou bringing up something that didn't come up on
9 Isthat correct? 9 direct or cross?
10 Do you see that question? 10 MR. HELM: | believe so. | mean this
11 A. | seethat. 11 last flight through your 2005 report | don't recall
12 Q. Okay. And then Dr. Schumm'sresponseis: 12 Mark ever bringing up on his direct.
13 Well, that's the title of my report, but the 13 MR. MCGINNIS: Everything | did in
14 dataand information that | had from Huckleberry and 14 redirect wastied directly to something they brought up

15 Burkham show that the river was -- the entire river

16 increased in width during that time. So my assumption
17 isit'swide, it's shallow, steep, braided river. And

18 that type of river without the vast quantities of water
19 intheNileand --

20 I'm not even going to say this next word

21 right. Brahmaputra? How do you say that?

N
N

A. Brahmaputra

[En
&)

in cross. Now, my redirect doesn't have to be within
the scope of my direct if they go outside the scope of
my direct in their cross.

| thought | was pretty careful in
letting you know what portion of their cross | was
dealing with. If you want to go back through that,
that'sfine. But there's no reason whatsoever for any
recross of this witness, and especially by a different

16
17
18
19
20
21
22

23 Q. -- Brahmaputra, would likely be unsusceptible 23 lawyer than the one who, from the same party, who
24 to navigation. 24  crossed him thefirst time.
25 And then after a break the quote continues: 25 MR. HELM: We never asked a question on
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1 So, Dr. Schumm, isit your opinion that the 1 that report. Now, | can't swear for --
2 entirelength of the Gila River through Arizonais 2 MR. SLADE: | didn't ask a question, nor
3 non-navigable? Answer: | would have to say yes, 3 did Dr. Mussetter cite that report in any of his
4 that's my conclusion. 4 documents.
5 Did | read that correctly? 5 MR. MCGINNIS: That report was directly
6 A. Youdid. 6 responsive to the questions from this gentleman,
7 Q. So based upon that testimony, quoted by the 7 Mr. Slade, who seemed to be saying that the only thing
8 Commissionitself initsreport, isit your 8 that was different between those two maps was the
9 understanding that Dr. Schumm, in his testimony, dealt 9 difference in the mapping methods.
10 withthe entire Gila River and not just the portion 10 And | went through that report to show
11  below the Salt River confluence? 11 that not only Mr. Slade -- not only Dr. Mussetter --
12 A. That'scorrect. 12 what's your name -- Dr. Mussetter, but also Mr. Slade's

13
14
15
16

Q. Okay. Last question, | hope.
Is there anything that you've heard in the
testimony in June and the testimony over the last,
roughly, two and a half days this week that has changed

17 your conclusions and opinions as set forth in your
18 report?

19 A. No.

20 MR. MCGINNIS: No more questions.

21 CHAIRMAN NOBLE: Thank you.

22 Now, are there any other witnessesin

23 opposition?

24 Oh, do you want to ask him some?

25 MR. HELM: | would beg permission of

www.coashandcoash.com Phoenix, AZ
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own expert to this Commission had testified to the same
thing that Mr. Slade was trying to disprove.

MR. HELM: In the real world, that
wouldn't be connected.

CHAIRMAN NOBLE: Mr. McGinnis, | agree
with you.

Mr. Helm, proceed.

MR. HELM: Thank you. | just havea
few.

MR. MCGINNIS: Will | have achance to
re-redirect after he's done?

CHAIRMAN NOBLE: Mr. McGinnis, obviously
this chair is not going to restrict hardly anybody.
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O~ WNPFPOOONO O B>

www.coashandcoash.com Phoenix, AZ

Coash & Coash, Inc.
www.coashandcoash.com

602-258-1440

(33) Pages 1883 - 1886





In the Matter of the Navigability of the Gila River

Transcript of Proceedings, Vol. VIII

03-007-NAV August 20, 2014
GILARIVER  VOL. VIl  08/20/2014 Page 1887 |GILARIVER  VOL.VIIl  08/20/2014 Page 1889
1 MR. MCGINNIS: Okay. 1 finish.
2 2 CHAIRMAN NOBLE: Excuse me. Thisisthe
3 RECROSS-EXAMINATION 3 direction, okay? Up hereiswhere wetalk.
4 BY MR. HELM: 4 MR. MCGINNIS: | have no heartburn, by
5 Q. I just want to talk to you about the report 5 theway.
6 that you -- Mark just asked -- 6 BY MR. HELM:
7 CHAIRMAN NOBLE: Oh, the chair would be 7 Q. Thequestion goeslikethis: What we're
8 most impressed if you would do it standing up, because 8 gettingtois, you didn't do the research, did you,
9 that meansit's not going to take very long. 9 Daoctor, that was done to support the 2005 report from
10 MR. HELM: It won't. 10 the Commission?
11 CHAIRMAN NOBLE: No, go ahead and -- 11 CHAIRMAN NOBLE: Dr. Mussetter.
12 MR. HELM: No, for me, you can see. 12 THE WITNESS: | did not do that
13 CHAIRMAN NOBLE: -- sit down, John. Sit 13 research, no.
14 down, John. 14 BY MR. HELM:
15 MR. HELM: It'sonly four paragraphs. 15 Q. Okay. Didyouread al of that research?
16 CHAIRMAN NOBLE: Sit down. We're going 16 A. | couldn't say | read 100 percent of it, but
17 tobefine 17 | read the bulk of it.

[N
(&)

going to go outside, outside, outside, we're going to
be here for several more days. The questions of the
scientific study have nothing to do with what he said
he was just going to ask him about, which was the 2009
report.

MR. HELM: If | can get therest of the
stuff out, it might, Mark.

MR. MCGINNIS: Youjust asked a
guestion, and I'm objecting to that question.

MR. HELM: | know you've got some
heartburn because you did afairytale onit. Let me

NNDNDNNNDNRFE P PP
O B~ WNPFP O OOWNO
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18 MR. SPARKS: Do you want me to hold your 18 Q. When you say the bulk, what do you mean by
19 notes up over here so you can see them? 19 thebulk? Whose did you read? Which of the witnesses
20 MR. HELM: You couldn't read it. 20 research did you read?
21 MR. SPARKS: No, so you can see them. 21 A. Wadl, clearly Dr. Schumm's,
22 MR. HELM: No, no, that'sfine. | do 22 Q. Okay.
23  better thisway. 23 A. I'vebeen read several of Huckleberry's
24 BY MR. HELM: 24 papers. l'veread --
25 Q. Now, regarding the Commission's 2005 report 25 Q. Did you read the paper or did you read the
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1 that you'vetestified hereto, as| get it, basically 1 primary work behind the paper?
2 what you're saying is, I've read that report and my 2 A. | would haveto go back through the details.
3 testimony is consistent with all of the things that are 3 I'msurel read some of the primary work behind it as
4 stated in that report? 4  well.
5 A. Inthe section that deals with the geology 5 Q. Okay. Andam | right you haven't done any
6 and geomorphology of theriver, | have read that in 6 independent research, other than what you've already
7 some detail, and my testimony is consistent with that. 7 told us about, rendering your other opinions?
8 Q. Isitfair to say that by no means -- well, 8 A. We've been through that. Yes.
9 let me back up one. 9 Q. Didyou read the entire transcript from the
10 Y ou didn't do any other scientific tests or 10 2005 hearing?
11 studies other than the ones that you've told us about 11 A. Not the entire transcript, no.
12 beforeredirect, correct? 12 Q. You weren't present for the 2005 hearing?
13 MR. MCGINNIS: Thisisclearly outside 13 A. | wasnot.
14 the scope of my questioning about the report. If we're 14 Q. Okay. Didyou review every exhibit submitted

15 for the 2005 hearing?
16 A. No.
17 Q. And, lastly, Huckleberry and Burkham did not

18 study the entire Gila River in their reports, did they?
19 A. That'strue.

20 MR. HELM: All | have.

21 CHAIRMAN NOBLE: Thank you.

22 Mr. McGinnis?

23 MR. MCGINNIS: Nothing worth responding

24  tothere, Your Honor.

25 CHAIRMAN NOBLE: Now, isthere any other
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1 evidenceto be presented by a party who might bein 1 Y ou think the State surprises us. Bill,
2 opposition to afinding of navigability on the Gila? 2 you surprised us.
3 (No response.) 3 What had happened was, at the conclusion
4 CHAIRMAN NOBLE: If not, then are we 4 of Mr. Burtell's previous testimony, the chair
5 ready for rebuttal testimony? 5 inadvertently concluded the hearing without allowing
6 MS. HERNBRODE: Mr. Chairman, in the 6 Commissionersto ask some questions. And therewas a
7 interest of time, the State has carefully reviewed what 7 Commissioner who had a question or two, and we've
8 has happened in these last set of weeks, and we don't 8 decided not to ask those. That's what we were going to
9 feel weneed any rebuttal. 9 do.
10 However, if the Commission has any 10 Now, | understand that this kind of
11 questionsof Mr. Fuller, we are happy to make him 11 concludesit for this part of the Gila River hearing.
12 available. 12 We are scheduled to be in Florence a
13 CHAIRMAN NOBLE: Do you have any 13 week from Friday, on August 29, at 11:00 am., to take
14 questionsfor him? 14 local testimony only with regards to the Gila.
15 No. 15 Isthere any question about that?
16 Jim? 16 Mr. Sparks.
17 MR. HOOD: Mr. Chairman, | just wanted 17 MR. SPARKS: Mr. Chairman, yes. Will
18 toremind you that there was some discussion about -- 18 therecord remain open through the conclusion of the
19 yougotit. 19 hearing in Florence?
20 CHAIRMAN NOBLE: You may show up late, 20 CHAIRMAN NOBLE: Let meget to that in
21 but you're on top of things. 21 justamoment. Let me hear from -- was that what you
22 Do you have any questions for -- 22 wereasking?
23 MR. BREEDLOVE: Commissioner Allen might 23 MR. HELM: I'm just trying to figure out
24 have some questions for Rich. 24  thetime frame for my bass fishing.
25 CHAIRMAN NOBLE: Mr. Hood, would it be 25 CHAIRMAN NOBLE: Okay. Here'sthe
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1 possible-- 1 record situation: The record will remain open until
2 Thank you, Dr. Mussetter. We excuse 2 Monday, September 15, close of business, 5:00 p.m.
3 you. 3 Y ou've either entered that into your PDA
4 Would it be possible if we could have 4 oryou'vewritten it down in your scribble, | mean
5 Mr. Burtell come back up? 5 scrabble. Anyway.
6 MR. HOOD: That sounds great. 6 MR. SPARKS: The scribble part refersto
7 MS. HERNBRODE: | would liketo reserve 7 thefact that you can read upside down from 20 feet
8 rebuttal at thispoint, | guess, Mr. Chairman. 1'm not 8 away. That'sreally good.
9 surewhat we're doing here, so... 9 CHAIRMAN NOBLE: But I know who to look
10 CHAIRMAN NOBLE: I'm about to explain. 10 at. Noticel didn't even go that direction.
11 MS. HERNBRODE: | apologize for jumping 11 MR. MEHNERT: And I'll send the notice
12 ahead. 12 out to the people who aren't here.
13 MR. HOOD: Just for Ms. Hernbrode, she 13 CHAIRMAN NOBLE: Isthere anything else
14 may not be aware. Thisisn't -- I'm not going to be 14 we need to take up today?
15 asking Rich more questions, except perhapsin 15 Y es, John.
16 follow-up. 16 MR. HELM: Just to continue my
17 There was some questions by the 17 curiosity, in terms of when we're going to start
18 Commissionersthat they didn't have a chance, so this 18 counting the 30 days that our memorandum is due, then
19 istheir opportunity for that. So barring follow-up, | 19 will that be 30 days after we get the -- or 10 days
20 don't have any questions. 20 after we get the transcript, will it be 10 days after
21 CHAIRMAN NOBLE: Oh, you're not? 21 your hearing in Florence, assuming that the transcript
22 Mr. Burtell, are you ready to come up? 22 will have arrived by that period? I'm just trying to
23 MR. BURTELL: Yes. 23 seewhat may help there.
24 CHAIRMAN NOBLE: You're not going to 24 MS. HERNBRODE: It won't have.
25 haveto. 25 CHAIRMAN NOBLE: Joy?
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1 MS. HERNBRODE: We will not have a

2 transcript by next Friday, | can guarantee you that.

3 CHAIRMAN NOBLE: We'll send out a notice

4 asto when the briefing period will start.

5 Mr. McGinnis.

6 MR. MCGINNIS: Just in terms of giving

7 usonelessthing for lawyersto fight out, again, |

8 think it would be helpful if you put the dates of the

9 briefing in about, you know, when the briefs are due,

GILARIVER  VOL. VIIl  08/20/2014 Page 1897

1 Okay, we will makeit consistent. When

2 wesendit out, it will bethe same asfor the Santa

3 Cruz. Soif youwant to go back and look at what the
4 SantaCruz was, it will be the same.

5 MS. HERNBRODE: I'm sorry, Mr. Chairman.

6 If youreally are--if itrealy is20 and 10, I'm

7 going to have to make a motion for more pages.

8 So | think we can agree with the 20/30,

9 whichever way you flipit, or 30/20. | might be able

10 sowedon't fight out about what -- 10 tomakethat happen. But | --
11 CHAIRMAN NOBLE: Rather than number of 11 CHAIRMAN NOBLE: Let'sdiscussthis
12 days? 12 then. What is areasonable number John?
13 MR. MCGINNIS: Y eah. 13 MR. HELM: For statement of facts or for
14 CHAIRMAN NOBLE: We will do that. 14 briefing?
15 MS. HERNBRODE: Sorry. Can you remind 15 MS. HERNBRODE: Briefs.
16 us? | remember vaguely that there were perhaps some 16 CHAIRMAN NOBLE: For introduction.
17 pagelimitations. 1'm hoping that they will be quite 17 MR. HELM: Oh, just the introductory
18 generous because, therewas alot -- 18 portion? | can get it in 100 pages without any problem
19 CHAIRMAN NOBLE: Let's ask Poncho. 19 atal.
20 MR. BREEDLOVE: Wdll, | thought we would 20 No, | mean, what do they give you, 30 at
21 beconsistent with what we've done in the past. 21 the Court of Appealsthese days?
22 CHAIRMAN NOBLE: It will consistent with 22 MR. HYRCKO: It'sword count.
23 what we've donein the past. 23 MR. HELM: Word count. How many words?
24 MR. BREEDLOVE: Which | believe was 24 MR. HYRCKO: 15,000.
25 20/30 and then unlimited for the findings of fact and 25 MR. HELM: 15,000 words?
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1 conclusions of law. 1 CHAIRMAN NOBLE: Then you have to get
2 MR. MEHNERT: Right. 2 theword counter working.
3 CHAIRMAN NOBLE: Okay. Now, does that 3 MS. HERNBRODE: Y eah, please don't do
4 helpatal? 4 that.
5 We will give you number of days and date 5 MR. HELM: 30 pages then for opening and
6 when due when we send it out, send out the notice. It 6 20forclose.
7 is20for opening, 30 for response, and then the 7 CHAIRMAN NOBLE: Y eah, but we've had a
8 proposed findings of fact, conclusions of law, and 8 lot more evidence in this particular one than we did
9 other itemsisan unlimited page. 9 the Santa Cruz, haven't we?
10 Weasiit the other way around? 10 MR. BREEDLOVE: Yes.
11 MR. HOOD: My recollection on the Santa 11 CHAIRMAN NOBLE: Mr. McGinnis.
12 Cruz, which was the most recent one we finished 12 MR. MCGINNIS: | guess some of that has
13 briefing, | thought it was 20 and 10, which may be a 13 todo with whether you want us to do our proposed

14 littletoo short for this. But it was shorter. | know
15 that the response memos were shorter than the --
16 CHAIRMAN NOBLE: We don' like shorter
17 comments.

18 MR. BREEDLOVE: | think it was 30/20.

19 CHAIRMAN NOBLE: Joe and I, we kind of
20 avoid those shorter comments.

21 MR. BREEDLOVE: | think it was 30/20.

22 (The proceedings were interrupted by the

23 Court Reporter.)

24 CHAIRMAN NOBLE: It's not that important
25 to havethison the record.

www.coashandcoash.com Phoenix, AZ
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19
20
21
22
23
24
25

findings with the opening brief or with the response
brief.

CHAIRMAN NOBLE: Proposed findings are
not subject to a page limitation.

MR. MCGINNIS: | guess that was what |
was thinking, was that if -- frankly, if our opening
brief, if we can do our proposed findings at the same
time, cite to the proposed findings, it makes your
brief not quite so long. But 30 pages, | think, is
that what you -- is that what John suggested?

MR. HELM: Yes.

MR. MCGINNIS: That should be fine.
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1 CHAIRMAN NOBLE: Let'sjust do 30 al 1 that'sright, you know, and forget it.
2 theway dong. You'vegot 30 to open. You've got 30 2 CHAIRMAN NOBLE: Just making a quick
3 torespond with. 3 snap decision, here's what we're going to do with
4 MR. MCGINNIS: And no limit on the 4 regardsto the proposed findings of fact and
5 findings and conclusions? 5 conclusions of law. You will have 10 days after any
6 CHAIRMAN NOBLE: No limit on the 6 filing of aproposed findings of fact and conclusions
7 findings, the proposed. 7 of law in which to respond, with a maximum of 10 pages.
8 MR. HELM: And my suggestion there would 8 Any other issues?
9 bethat after the second -- because while | doubt it, 9 Go ahead, John.

10
11
12
13
14

Mark might say something that would make me change my
mind on one of the proposed findings and | wouldn't put
itin.

MR. SPARKS: Y our Honor, I've known him
50 years. He's never changed his mind.

15 CHAIRMAN NOBLE: Mark?

16 MR. SPARKS: John.

17 CHAIRMAN NOBLE: John, I've heard that.

18 MR. HELM: | know.

19 CHAIRMAN NOBLE: At any rate --

20 MR. HELM: I'm ahardhead.

21 CHAIRMAN NOBLE: At any rate, if you

22 want to respond to something, you know, okay, soit's

A
o

MR. HELM: Theonly thing is, | wasn't
clear when -- the findings of facts are going to be due
with the response memorandum?

CHAIRMAN NOBLE: That's the latest they
can befiled. If you want to file them before that,

e ol
A WN P

15 you can.
16 MR. HELM: Okay.

17 MR. BREEDLOVE: That's consistent with

18 what we've done.

19 MR. MEHNERT: Yes.

20 CHAIRMAN NOBLE: Any other items?

21 Who's taking the rest of the donuts?

22 Oh, comeon. The security guard is going to haveto

23 going to be 30/30 iswhat it's going to be, and 23 eat them now.
24 proposed findings of fact, et cetera, that's unlimited. 24 MR. MEHNERT: Who has young children?
25 MR. HOOD: And due with the response 25 MR. BREEDLOVE: That'sthe last thing |
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1 memoranda, correct? 1 need.
2 CHAIRMAN NOBLE: You can do it when you 2 MR. MEHNERT: Yeah, | know, more sugar.
3 wantit-- 3 CHAIRMAN NOBLE: Okay. Thenwe'rein
4 MR. HOOD: Okay. 4 recess.
5 CHAIRMAN NOBLE: -- okay? 5 (The proceedings recessed at 2:03 p.m.)
6 MR. SPARKS: May we have posting as the 6
7 timefor posting isfiling; in other words, posting 7
8 withthe U.S. Postal Service? 8
9 CHAIRMAN NOBLE: Yes. 9
10 MR. SPARKS: Thank you. 10
11 CHAIRMAN NOBLE: In other words, when 11
12 it'spostmarked -- 12
13 MR. SPARKS: Y eah, when it's postmarked. 13
14 CHAIRMAN NOBLE: -- isthe same as being 14
15 received. 15
16 MR. SPARKS: Yes. Well, at least filed. 16
17 CHAIRMAN NOBLE: Okay, filed. 17
18 MR. SPARKS: Yesh. 18
19 MR. HELM: | would -- 19
20 CHAIRMAN NOBLE: You want it with the 20
21 response? 21
22 MR. HELM: No, | would likeit like 22
23 10 days after, because honestly, | aways hope that 23
24 somebody will say something and I'll take something out |24
25 of it, because in the responses | get, | might say, oh, 25
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8 proceedings had in the foregoing matter, all done to
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CHAl RVAN NOBLE: Well, we wel cone you to
day three of the hearing on the Gla R ver before the
Navi gabl e Streanms Adj udi cati on Conm ssi on, al so known
as Expendables 3. Please keep that in m nd.

M. Slade, | believe you were conti nui ng
to exam ne Dr. Mussetter.

MR. SLADE: That's right.

CHAI RVAN NOBLE: Pl ease begi n.

MR NMEHNERT: Do you want to do
rollcall?

CHAI RVAN NOBLE: Yes, mght as well.

MR. MEHNERT: Ckay. Comm ssioner
Hor t on?

COW SSI ONER HORTON:  Her e.

MR MEHNERT: Comm ssi oner All en?

COWM SSI ONER ALLEN: Her e.

MR, MEHNERT: Chai r man Nobl e?

CHAI RVAN NOBLE: Her e.

MR, MEHNERT: And M. Henness?

And M. Henness will be out today.

CHAI RVAN NOBLE: Thank you, GCeor ge.

Now, Edw n.

MR. SLADE: Good norning, M. Chairnan,
Conm ssi oners.

Good norning, M. Missetter.

COASH & COASH, | NC. 602- 258- 1440
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THE W TNESS: Good norni ng.

CONTI NUED CROSS- EXAM NATI ON
BY MR SLADE:
Q Have you ever canoed a navigable river?
A Yes.
CHAl RVAN NOBLE: Edwin, may | interrupt?
It mght help you just a little bit if you would pull
t he m crophone closer to you.
MR SLADE: Sure.
CHAI RMAN NOBLE: That will allow you to

relax a little bit and not have to bend over it.

M5. HERNBRODE: Not | ook |like you're
junpi ng over the table.

MR SLADE: Any other pointers?

CHAI RVAN NOBLE: Nope. ['l1l | eave those
to Joy. Please go ahead. |I'msorry for interrupting.
BY MR SLADE:

Q Wi ch river was that that you canoed?

A The Janes River.

Q And are there any riffles or rapids in the
Janmes River?

A No.

Q Are there any islands or sandbars?

A Yes, there are sone islands. There probably

COASH & COASH, | NC. 602- 258- 1440
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are sandbars. | don't recall specifically. It's a
very different river fromthe Gla, if that's what

you're driving at.

Q Have you ever encountered a beaver dam on a
river?

A Yes.

Q And what did you do?

Were you canoeing the river; were you boating

the river?

A Yes.

Q And where was t he beaver dan?

A It crossed -- probably to be nore specific, |
woul dn't call it a river. |It's a stream a small
stream

Q And what did you do when you encountered the

beaver danf

A Well, | got out of the canoe and carried it
around and got back in the canoe.

Q We touched on this a little yesterday, but
"' mnot sure | got -- | understood your answer. |Is the
Col or ado navi gabl e?

A The Col orado bel ow the nmouth of the Gla
certainly is, has been deened to be navi gabl e, yes.

Q In your opinion, fromUtah to Yunm, the

Col orado, is that a navigable river?

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ
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A From Utah --

Q So the Arizona Col orado R ver.

A | don't know the | egal status of the entire
r each.

Q But in terns of your expertise as a

hydr ol ogi st, as an expert boater, would you say the
Col orado is navigable fromUtah to Yuma?

A I'"mnot certain that | would agree that all
of that reach neets the federal standard for
navi gability.

Q What about the state standard?

A My instructions are to apply the federal
standard, and it's ny understanding that those are al so
the instructions to the Conm ssion; you know, the
federal standard is what controls.

Q And whi ch sections would you say are
navi gabl e or which are not?

A According to what standard?

Q The standards that you're using, federa
tests, state tests.

A Well, the short section that | showed the

i mage of in nmy presentation yesterday was deened to be

navi gable, and | agree that that reach is probably
navi gabl e.
Q Ckay, but | believe that was in Utah; is that
COASH & COASH, | NC. 602- 258- 1440

www. coashandcoash. com Phoeni x, AZ
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correct?

A Yes, that is in U ah.

Q So, again, in Arizona, | think you just said
sonme sections of the Col orado are navigable. Wich
sections woul d those be?

A Well, again, I'mnot sure. | haven't studied
the whole reach. Wat you're really referring to is
the Grand Canyon, and I"'mnot sure if that really neets
the standard for the federal test of navigability.

Certainly we have conmmerce goi ng on there
wth recreational boating, but that -- you know, the
ki nds of boats that can customarily or, you know, that
customarily were being used at the tine of statehood
are not really suitable boats for that reach of the
river. | would have to say it's probably not navigable
according to the federal standard.

Q How about the | ower reach of the Colorado in
Ari zona where steanboats were in use, would that part
be navi gabl e?

A | think I already said that it's ny
understanding that it has been deened to be navi gabl e.

Q How about the Grand Canyon to the Bl ack
Canyon, are you famliar with that area?

A ' mnot specifically famliar with that area.

Q What percent of the tine is ariver in a

COASH & COASH, | NC. 602- 258- 1440
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flood state, a dryland river |like Arizona's Gl a?

A Typically, a small percentage of the tine.

Q Less than 5 percent?

A | would say nost dryland rivers that would be
t he case.

Q How does vegetation affect a channel in your

eyes, as a hydrologist? A lack of vegetation or extra
veget ati on, how does that affect a channel ?

A Veget ati on affects a channel in many
different ways. It tends to increase the hydraulic
roughness, so that tends to reduce the capacity, nake
the velocity slower, the depth greater. It also tends
to stabilize the channel so it doesn't have as nuch of
a tendency to erode laterally.

Q And when you tal k about stabilize the
channel, are you tal king about the | ow fl ow channel,

the main fl ow channel ?

A I''mtal ki ng about wherever the vegetation is
gr ow ng.
Q Wul d you agree that vegetation can stabilize

then the | ow fl ow channel ?

A It coul d.

Q Could you turn to Tab 20, please? This is
Exhi bit X025, Part 116, and this is Ross's 1923 USGS
Wat er Supply Paper 498.

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1765

Coul d you read the highlighted portion?

A Yes.

The title of the section is Channel in the
flood plain. Gla R ver when first seen by white nen
presented a very different aspect fromthat of today.
(See Page 64 through 67.) It had a well-defined
channel with hard banks, on which cottonwoods and ot her
green-| eaved plants were growi ng. The current was
swi ft and deep enough even in conparatively dry
portions of the year to nake fording difficult, except
at a few places, and to float a flat boat of sone size.
Fish were plentiful enough to be depended on as food
t hroughout the year by a consi derabl e nunber of
| ndi ans. Strangest of all to one who knows the
silt-laden waters of the present stream the water of
Gla R ver is reported to have been clear and
sea- gr een.

Q Any reason to disagree with that account?

A | presune this is reported as M. Littlefield
did; it's depicting what people reported that they saw
But, you know, you're pulling one page out of a |arge
docunent, and | don't really have the full context of
what they're tal ki ng about here, so..

Q Fai r enough

Could you turn to Tab 19, please? And this

COASH & COASH, | NC. 602- 258- 1440
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is al so Ross's USGS Water Supply Paper 498,
Exhi bit X025, Part 116, Page 66.

And coul d you read the highlighted portion,
pl ease?

A Yes.

More recent information is furnished by
M. John Montgonmery, a ranchman residing in Arlington,
who has had nany years' experience in southwestern
Arizona. He states that in the sumer of 1889, when a
boy of 12, he was in canp near Powers Butte, on Gla
River. At that tinme the river had a well -defined
channel wth hard, sloping banks Iined with cottonwoods
and bushes. The water was clear, was 5 or 6 feet deep,
and contai ned many fish. The grazing | ands near the
river were in nuch better condition then than now
Several varieties of grass then abundant have since
died out. M. Mntgonery attributes the change in the
character of the river largely to the practice of
cattl emen of burning the heavy brush that once covered
its banks in order to drive out wild cattle which had
sought shelter there. This destroyed the natural
protection and left the soft silty soil exposed to
rapid erosion. The disastrous floods of 1890 and 1891
did nuch to break down the river's confining banks,

partly filled the channel with sedinment, and in general
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interfered wwth the equilibriumthat had been
est abl i shed.
Q Any reason to disagree with that account?
A Wll, again, | assune this is the facts, a
reporting of what this person read fromthe historic
accounts.
Q And you did reference Ross's 1923 paper in

your report?

A | did.

Q Were you here for M. Burtell's testinony?

A Most of it, | believe.

Q And were you here for M. Littlefield's
testi nony?

A | was.

Q And woul d you agree that -- with

M. Littlefield's, and | think you just did, his
opinion that prinmary source information is generally
the nost reliable in determining the condition of the
river?

A Well, I'"mnot a historian, but that appeals
t o commpbn sense, yes.

Q And as a professional hydrol ogist, a serious
recreational boater, if | mght call you that, would
you agree that you can learn a | ot about a river from

actually having boots on the ground?

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1768

A Sur e.

Q And you nentioned yesterday that you haven't
done a boots-on-the-ground i nspection of the Gla. Do
you know of any experts in this case that have done a
boot s-on-t he-ground i nspection of the Gl a?

A Well, apparently M. Fuller has done sone.

Q I would |ike to take a | ook at your slides,
and | believe your newest version is Tab 28, which is
Exhi bit X026. And if we could go to Page 6.

Is this the Mosquito Fork River?

A Yes, it is.

Q And woul d you say this part of the river iIs
navi gabl e?

A Sonehow | knew t hat questi on was com ng.

This section of the river would be navi gabl e
by small, shallow draft boats.

Q Is this a dryland river?

A This is not a dryland river.

Q If we could go to Slide 7.

And this is the Platte River; is that
correct?

A That's correct.

Q And that's a Mdwestern river?

A It is.

Q Woul d you characterize this river as sim|lar
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to the Gl a?

A There are simlarities between this river and
the G1a.

Q Wiat are the simlarities?

A Well, the braiding character of it,
primarily.

Q So you woul d disagree wiwth Graf's quote that
we cited yesterday that said Mdwestern rivers have
di fferences fromdryland rivers?

A | didn't say that, no.

Q Are we | ooking at the low flow or the fl ood
channel here?

A Well, that's -- the answer to that question
is not straightforward in this instance, because we
have to define what period of tine we're tal ki ng about.

The area that's covered by -- that's within
t he rough bounds of the white Iine roughly corresponds
to the present-day fl ood channel, although |arge fl oods
can get out into the overbank area. But the historic
fl ood channel is much wi der than what you see here. In
fact, it goes off the page on the top for sone
di st ance.

Q And you have a chart at the bottom of the
page. |Is that your chart?

A. Yes.
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Q And t hat shows the channel geonetry in a
Cross section; is that correct?

A Yes. It shows the ground profile along that
white |ine.

Q Did you create a chart like this for the Gla
at any point?

A | did not.

Q If we could turn to Slide 8, please.

Whi ch river is this?

A This is the Copper River.

Q And where is that | ocated?

A I n Al aska.

Q Is this a dryland river?

A No.

Q Is it navigabl e?

A | actually don't know the status of the
navi gability determ nations on this particular river.

Q Is it braided?

A Sur e.

Q If we could turn to Slide 9.

And this is the Chulitna R ver of Al aska?

A That's correct.

Q Is this a dryland alluvial river?

A It is not a dryland river.

Q And was this photo taken froma helicopter or
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on the ground?

A It was taken froma helicopter.

Q Were you in the helicopter?

A | was.

Q Is this a navigable river?

A Again, | don't know the status of the
navigability determ nation froma | egal standpoint. |
suspect it would not be navi gabl e.

Q If we could turn to Slide 10, please.

Now, you said yesterday this is the only
photo that you have of the Gla; is that correct?

A No, | didn't say that.

Q Do you have ot her photos of the Gl a?

A Yes.

Q But you didn't include themin your
present ati on?

A | did not.

Q Wiy is that?

A Because they depict the Gla River as it is
today, and we're not tal king about the Gla River as it
i's today.

Q What about photos as the Gla R ver was
cl oser to statehood, do you have any of those photos?

A Well, | certainly have seen, |'ve read the
docunents, |'ve read the other expert reports, 1've
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seen many of the photos that we've all seen in this
pr oceedi ng.
Q Wiy did you choose to put this photo in?
A | just thought it was a good illustration of
t he braided character of this portion of the Gla
Ri ver.
Q When you did your flyover, what percent of

the tine would you say the Gl a was braided?

A It was braided the entire tinme that | was
doing the flyover. | don't understand your question.

Q Was there a main | ow fl ow channel during your
flyover?

A I n pl aces, yes.

Q What percent of the tine was there a main | ow

f1 ow channel ?

A At the risk of hel ping you, do you nean what
per cent age of the distance?

Q Yes.

A | couldn't nake an estimate of that. | would
say a reasonabl e percent age.

Q Majority?

A l"mnot sure | would agree with that. |
woul d have to go back and study the photography nore.

Q And has this part of the Gla been subject to

di ver si ons?
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A Yes.

Q Is this below the G || espie Dan?

A Yes.

Q And what tine of year was this photo taken?

A As | said yesterday, | believe it was
Novenber. M ght have been Cctober. | think it was
Novenber .

Q Do you know the depth of the channels in this
pi cture?

A I don't know t he exact depth. They're very
shal I ow, t hough.

Q How do you know they're very shal |l ow?

A Pretty obvious fromthe photograph.

Q Can you expl ai n?

A My under standi ng of the rivers.

Q Say that again?

A | said nmy understanding of rivers, the
character of rivers, and the topography that | can see
in this photograph, it's very shall ow.

Q But you've no data to back that up?

A | didn't sit down and neasure the depth here,
no.

Q And you didn't try to float it in a boat?

A No, | didn't try to float it in a boat.

Q Do you know how much flow is com ng through
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at this point, what the cfs nunber m ght be?

A | don't know.

Q If we could turn to Slide 11.

Is this a quote fromUnited States v. Ut ah?

A Yes, it is.

Q Are you famliar with what the case deci ded
in regards to inpedinents |ike sandbars? 1In other
words, did they say anything el se about sandbars and
how t hey woul d view t hem regardi ng navigability?

A Well, | think in general it depends on the
ci rcunstance. Sandbars don't in and of thensel ves nmake
a river not navigable. Sone sandbars nmake it very
chal | engi ng.

Q I'"'mgoing to read fromU. S. v. State of U ah
283 U.S. 64, pin cite 86: Quote, Recognizing the
difficulties which are thus created, the master is
plainly right in his conclusion that the nere fact of
the presence of such sandbars causing inpedinments to
navi gati on does not make a river nonnavi gabl e.

That's essentially what you just said,

correct?
A That's fair.
Q If we could turn to Slide 12, pl ease

These are your river dynam cs slides, and in

the second bullet point, the first paragraph, you talk
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about the increased frequency of floods and then a
brai ded channel. How | ong does the brai ded channel
| ast after a fl ood?

A It can persist for an extended period of

time. Depends on the circunstances.

Q And are you tal king about there the fl ood
channel ?

A I''mtal ki ng about the entire channel.

Q And when the flood recedes, what happens?

A Vel l, the flow becones shall ower, sone of the

brai d channel s consol i date, sone of them becone dry.

Q And t hey consolidate into what?
A Less channel s.

Q A low fl ow mai n channel ?

A I n sone cases.

MR SLADE: That's it for ne,
Dr. Littlefield. Thanks.

MS. HERNBRODE: Mussetter.

MR SLADE: Onh, Dr. Mussetter. Excuse
me. |I'mlooking at Littlefield.

CHAI RMAN NOBLE: |Is there any other

exam nation, State Land Departnment?

MS. HERNBRCDE: No, we're good. Thank
you, Sir.
CHAI RVAN NOBLE: And, M. Hyrcko, |
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thi nk you' re next.

So nice of John to |l et you have that
chair.

MR HYRCKO. Well, | prefer to sit on
the left. I'mblind in this eye, so | have to --

CHAI RVAN NOBLE: Hey, that's better when
he's on your left.

MR HELM He can exit quicker fromthis
side than he can this side.

MR, SPARKS: That way you don't have to
| ook at John.

CHAl RVAN NOBLE: All right, we're going
to take a short break while you're getting set up.

MR. HYRCKO  Thank you.

(A recess was taken from9:31 a.m to
9:37 a.m)

CHAI RMVAN NOBLE: Are you going to do
this by yourself?

MR HYRCKO No, | think he'll be back.

CROSS- EXAM NATI ON
BY MR HYRCKO
Q Good nmorning, Dr. Mussetter. M nane is
Chuck Hyrcko. |'man attorney representing Maricopa

County in this natter.
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A Good nor ni ng.

Q I''mnot a hydrologist, but I'"mgoing to ask
you sone questions, so if I'"'mnot clear or if | use a
termof art in your profession inaccurately, | would

appreciate it if you would just ask ne to clarify so
that the record is clear and that we're communi cati ng.
s that fair?

A Sur e.

Q | understand that you haven't testified

previously or submtted any other reports to ANSAC for

any other river in Arizona at this point; is that
correct?

A No, that's not correct.

Q VWhi ch other rivers have you submtted reports

to ANSAC or testified on?
A The upper Salt.
Q The upper Salt?

And you testified yesterday that you did --

you have testified in other cases of navigability in

ot her states, correct?
A I have not actually testified in other cases.
Q Wor ked on ot her cases of navigability?
A Yes.
Q Is that title navigability or sone other?
A Yes.
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Q And that was -- you have -- | recorded two.
One in North Carolina, the Yadkin R ver, is that one of
t hent?

A That's correct.

Q And you are working for Al coa on that case?

A That's correct.

Q Were you a proponent of navigability or an
opponent of navigability?

A An opponent of navigability.

Q And then the other case that | noted, you
wor ked on the PPL Montana case, correct?

A That's correct.

Q And in that case you worked for PPL Montana,
and they were an opponent of navigability as well?

A That's correct.

Q And then you al so worked on -- the cases you
wor ked on in Al aska, were those for navigability as
wel | ?

A There is only one navigability case in
Al aska.

Q And that's the Msquito Fork?

A That's correct.

Q And you were working for the Departnent of
Justice?

A That's correct.
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Q And were they the proponent of navigability?
A They' re the opponent.
Q The Departnent of Justice is an opponent of

navi gability?

A Yes.

Q Can you tell ne specifically what you did in
each of those cases?

Let's start with the Yadkin R ver. What did

you do, specifically, in that case?

A Vell, simlar to what |'ve done here, we
reviewed a | arge body of historical evidence,
hi storical mapping, did field trips to the river, a
field trip to the river, where we viewed the nodern day
conditions of the river. And then in that particular
case, actually did sone nodeling to try to understand

the hydraulic conditions in the river.

Q Is that all that you did on the Yadkin R ver?
A From a techni cal perspective, yes.

Q And you then testified; is that correct?

A No.

Q You did not.

And what about on the PPL Montana case, what
did you do in that case, specifically?
A Primarily revi ewed docunents and, again, did

field reconnai ssance of the reaches that were in
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questi on.

Q Was that field reconnai ssance on the ground,
as was referred to earlier by the State's attorney?

A Some on the ground and sone aeri al.

Q So in both of those cases you did
on-t he- ground wor k?

A Yes.

Q How about in the Mosquito Fork case, what did

you do specifically in that case?

A | have visited the area a fewtines. | have
collected a significant anount of data. |I'min the
process of analyzing data. |'ve reviewed historical
docunents.

Q Have you done any fieldwork in that case?

A Yes.

Q On the ground type fiel dwork?

A Yes.

Q Did you do any nodeling in your work here in

the Gla R ver?
A No.
Q And your only experience of the lower Gla

was an overflight that you did in Novenmber of 2013; is

t hat accurate?
A That's correct.
Q I'"mgoing to ask you a little bit nore about
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that overflight when we get to the photographs, but
we'll leave it there for now.
Dr. Mussetter, as part of your educational
training, are you trained in the scientific nmethod?
A Yes.
Q And the foundation of the scientific nethod
is fornulation, testing and nodification of hypot heses

and neasuri ng evi dence agai nst those hypot heses,

correct?
A Yes.
Q Do you agree that in the scientific nethod

one doesn't posit a single alternative hypot heses;
rat her, you propose various hypot heses and then set out
to locate evidence that will test those hypot heses; is
t hat accurate?

A That's a fair statenent, yes.

Q Wul d you agree that the scientific nethod is

i ntended to be as objective as possible and to avoid

bi as?
A Sur e.
Q Did you do a scientific method in this case?
A Yes, | would say | did.
Q Wiat were your hypotheses in this case?
A Wel |, one hypothesis would be that the Gla

Ri ver neets the standard of navigability.
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Q And the alternative is --

>

It does not.

Q -- it isn't navigabl e?

So you have two hypot heses?

A Yeah.

Q And you nentioned yesterday, | believe, that
you worked with or were famliar wth the work that
Dr. Schummdid in 2005; is that correct?

A I was famliar with it, yes.

Q And so in your devel opi ng of hypot heses, you
started fresh; you didn't | ook at what Dr. Schunm di d
and start fromthere and work forward?

A Wll, | can't say that | started fresh. |
certainly was aware of what he did. He and | discussed
t he evi dence that he was | ooking at, his findings about
that evidence. So | had that in ny mnd when | started
this. But |I also backed up and seriously asked nyself
could I, with scientific integrity, argue that this
river neets the federal test for navigability.

Q So I'mgoing to ask you a little bit nore
about Dr. Schummi s work, but |'ve got sone nore
general i zed questions here first.

Since you're very famliar with the PPL
Mont ana case, as you said earlier, you actually worked

on that case for the opponent, why is it that you did
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not consider the Gla R ver on a segnent-by-segnment
basis, as is required by the PPL hol di ng?

A Wll, as | said in sone of nmy conversations
yesterday, it's ny opinion, based on all the evidence
that |1've seen to this point, that the Gla R ver
t hrough Arizona doesn't neet the federal test for
navigability, and so it's unnecessary to break it into
segment s.

Q So is it fair to say that you did the
anal ysis of the various segnents and then decided it

was navi gabl e, or did you | ook at the whole river,

decide it was navi gable, and then decide that you
didn't need to break it into segnents, just so that |
can understand it?
CHAI RVAN NOBLE: M. Hyrcko, |I'm not
quite -- did he decide that it was navigable, is that
t he question you're asking?
MR HYRCKO I'msorry, | nust be asking
t he wrong questi on.
BY MR HYRCKO
Q Ckay. The question |I'm asking then is,
apparently very badly, is that when you deci ded -- when
you cane up with -- you said that you did a scientific
process in this case, correct?
A Yes.
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Q And you al so said that you decided that based
on your experience or what you saw, you didn't need to
do any segnent-by-segnent anal ysis because the -- is
t hat accurate?

A Yes.

But let nme clarify that. | nmean | | ook at
the river, different portions of the river as | study
the information that's available. So if that's what
you nean by segnentation, yes, | consider there are --
the river has different characteristics all along its
l ength, and it's reasonabl e, dependi ng on your purpose,
to break it into segnents, dependi ng on your purpose.

As | said, | didn't feel that | needed to
break it into segnents in accordance with the
instructions in PPL Montana, because in ny mnd, the
entire reach that's in question here was not navi gabl e
under its ordinary and natural condition at the date of
st at ehood, and so there's no reason to do that.

Q So in your opinion then, the PPL holding is
to first determne -- excuse ne.

So in your opinion, the PPL hol di ng doesn't
require you to do an i ndependent analysis of each
segnent; rather, you can |look at the entire river first
and then -- | guess what I"'mtrying to get at here is,

you acknow edge there's sone differences in the geol ogy
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of the river as it flows through Arizona, correct?

A Yes.

Q And one of those areas is bedrock-controll ed,
for instance, the Gla Box and the area downstream of
San Carl os?

A Yes.

Q But you determ ned that -- and then there's
other areas that are alluvial, correct?

A Yes.

Q But in your opinion, the areas that were
bedrock and the areas that were alluvial were not
significantly different enough to do an anal ysis of
each of those areas and | ook at the historical evidence
for those specific areas?

A | didn't say they weren't significantly
different. M conclusion is that the entire reach is
not navigable, and | don't need to break it into
segnents. | don't need to consider -- | certainly
consi der the individual characteristics of different
portions of the river. But to formally say, you know,
| have Segnent 1 here and Segnent 2 there, | don't need
to do that, because the whole thing is not navigable.

Q And that is largely based on the Kel vin gauge
data, correct?

MR, SPARKS: Pardon ne. D d you say
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Cal va or Kelvin? There are two gauges.
MR HYRCKO  Kel vin.
MR, SPARKS: Wth an E?
MR HYRCKO K- E-L-V-1-N.
MR SPARKS: Thank you. |'m sorry.
THE WTNESS: Could you restate the
question, pl ease?
BY MR HYRCKO
Q And your opinions, at least in the work that
is in your presentation, is based largely on the fl ow

data fromthe Kelvin gauge site for the USGS, correct?

A Well, the Kelvin gauge data forns part of the
basis for ny opinion. |I'musing the information from
that gauge to illustrate points about mny understandi ng

of the behavior of the Gla R ver, the hydrol ogic
behavior of the Gla River. Certainly it varies al ong
the reach, would be different at different gauges; but
t he general characteristics are very simlar.

Q You testified yesterday about what your idea
of what the termordinary neans, but it's not really
clear to nme what you said.

Coul d you pl ease define for ne what you

understand the word ordinary to nean as it is used in

t he W nkl eman case?
A Well, it prinmarily refers to the condition --
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in ny reading of it, it primarily refers to the flow
conditions that occur nost of the tine. |In other
words, it excludes extrene floods and it excludes -- |
intended to say excludes if | didn't. It excludes
extrene floods and it excl udes severe drought.

Q And when you did your evaluation of the river
to determne its natural condition, did you evaluate it
as a river that was untouched by civilization excl uding
any man- made di versi ons?

A | did the best | could, given the avail able
data, to understand what the river would have | ooked
like in the absence of those factors.

Q What tine frane did you use as the standard
for this evaluation, or to put it another way, what is
your time period for untouched by civilization period
t hat woul d have exi sted at statehood but for human
i ntervention?

A Well, strictly speaking, it would be even
before the Hohokanms were in the area. But as is
described in the Wnkl enan case, and | understand t hat
that case strictly applies to the lower Salt River, but
the tinme frames that they discuss | think also equally
apply to the Gla R ver. They said, well, the Native
Anerican diversions had died out enough by the early

1800s, so that the early to, you know, perhaps up to
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1850, 1860 in their mnd would be representative of
natural conditions.

Q Is all the data that you | ooked at set out in
your report?

A No.

Q What other data did you use that wasn't set
out in your report?

A Vell, | | ooked at the data fromthe other
gauges al ong the system

Q Whi ch ot her gauges?

A I woul d have to go back through ny notes.

There's a gauge up at the head of Safford Valley that I

remenber. There's a gauge at Maricopa that has a
shorter period of record. | |ooked sone at the gauge
bel ow G I | espi e Dam

Q So you | ooked at the Kel vin gauge data, the
Safford, and is that the head of Safford Vall ey?

A Yes.

Q Not the Calva Safford Valley?

A | probably also | ooked at the Cal va gauge. |
pull ed nost -- all of the gauge data that | could find.

Q And then you | ooked at the Maricopa data in
t he regi on of Maricopa?

A R ght.

Q And then G || espie Dam

COASH & COASH, | NC. 602- 258- 1440

www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1789

What is your definition then of what is the
natural and ordinary condition of the river on the date
of statehood?

A Wll, it's what the river would have | ooked
like -- specifically with respect to natural, it's what
the river would have | ooked |Iike on the date of
statehood if we had not had the diversions and the
ot her hunman i npacts that have occurred al ong the reach.

Q Did you evaluate the river in its ordinary
condition separately fromthe river in its natural
condi tion? For exanple, floods are natural by
definition, but they're not ordinary. So did you | ook
at the river separate fromits natural condition, in
its ordinary condition?

A Vell, | think what you're trying to do is get
nme to segnent the ordinary fromthe inpact of the
fl oods, and as | said repeatedly yesterday, | believe
that during the very relatively short period of tinme
that a flood is occurring on the river, that probably
iIs excluded fromthe ordinary definition; but certainly
the effects of that on -- the long-termeffects of that
on the river are part of the ordinary condition. You
can't discount the floods.

Q So what's your basis for the |long-term effect

of the floods being included in the ordinary condition
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of the river?

A I'"msorry, you'll have to restate the
questi on.
Q Yeah, that's not very well done.

What is your basis for including the effects
of floods in the ordinary condition of the river? |Is
there any legal basis for that, or is that your
per sonal deci sion?

A Wll, I"'mnot an attorney. M job is to do
t he best scientific job I can of understanding and
descri bing the character of the river. And it's ny
opinion, as is the opinion of other well-published
aut hors that you' ve heard about in these proceedi ngs
many tinmes, that these dryland rivers are very
fl ood-driven systens, and the characteristics are very
strongly related to the effects of the floods.

Q What el enents nust you consi der when you
reach a concl usion on whether a river can be navi gat ed?

A Well, | basically go back to the definitions
of navigability that start with the Daniel Ball test,
and that |anguage is essentially repeated in the
Arizona Revised Statutes. And it's been clarified in
PPL Mont ana.

Q And t hose elenents are, if you can just spel

t hem out for ne?
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A Can it be used as a highway for comerce in
its ordinary and natural condition.

Q And evidently you determ ned the river is not
susceptible to use as a highway of comerce. How did
you determ ne that? How did you arrive at your opinion
that the river was not susceptible for use as a hi ghway
of commerce?

A By studying the physical characteristics of
the river and matching that up with ny understandi ng of
the types of watercraft that would be customarily used
around the date of statehood.

Q Did you include any of the anal ysis about the
types of watercraft used at or around the date of
stat ehood in your report?

A | didn't do quantitative analysis of that.

Q And did you then do qualitative analysis in
your report?

A Well, | certainly have read the historical
accounts. |I've, you know, listened to the testinony of
M. Littlefield and ot hers about the types of boats,
and |, you know, matched that up with the character of
the river.

Q Just so that | understand, did you attend the
2005 hearings in this nmatter?

A. | did not.
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Q So when you heard Dr. Littlefield's
testi nony, that was just this past week, correct?

A Yes.

Q So how did that enter into your anal ysis of
boating, the qualitative anal ysis?

A Well, | read his report prior to ny
testinony, and I'm al so aware of nany of the historical
accounts that he cited from ot her docunents, reading of
ot her docunents, several of which |I was questi oned

about this norning, in fact.

Q Did you read his report before you wote your
report?

A I read sone of his earlier reports.

Q D d you read any ot her expert reports before

you wote your report?

A Yes.
Q Whi ch ones?
A Well, certainly Dr. Schumm s report. | read,

|*'mnot sure all of, but nuch of the technical reports
that were submtted by M. Fuller and Stantec in the
earlier proceedi ngs.

Q Dd your determ nati on whether the river was
susceptible for use as a highway of comrerce require
that both trade and travel occur together or that trade

and travel nust be commrerci al ?
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A According to the | anguage of the Montana PPL,
it nust be a commercial reality. So to ne, that
i nplies some correlation to being conmercial, yes.

Q Ckay, so the answer is, yes, your definition
of highway of commerce required that the activity be
comrercial in nature.

How about that the trade and travel nust be
t oget her ?

A I think that's a fuzzier question. | don't
know t hat they need to necessarily be together.

Q So you could have travel, commercial travel,
occurring, in your opinion, you could have commerci al
travel occurring, but it wouldn't necessarily have to
be commercial trade in order for a river to be
navi gabl e?

A I think that's correct.

Q Does your determ nati on whether the river was
used or susceptible to use as a highway require both
upstream and downstream travel ?

A Not necessarily.

Q So your opinion then, that downstreamtrave
could be sufficient if a river otherwi se net the

definition of navigability?

A It coul d.
Q D d your determ nation whether the river was
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susceptible to navigation require that a profitable
commerci al enterprise be conducted or capabl e of being
conducted on the river?

A I don't recall ever seeing | anguage in any of
t he docunents that |'ve read that woul d suggest it has

to be profitable.

Q In fact, many busi nesses aren't profitable,
right?

A Yes.

Q Dd your determ nati on of navigability

consi der overland transportation in proximty to the
wat er cour se?

A Not really, no.

Q Yest erday you were asked sone genera
questions by the State's attorney, and | just had a
couple nore, and | would |ike sone clarifications of
what you said about. ..

How woul d you define the term fl oodpl ai n?

A FIl oodplain is the area adjacent to the
channel that is inundated by fl ows under the current
hydr ol ogi ¢ condi ti ons.

Q And when you say it's inundated by fl ows,
it's inundated by floods?

A By flood flows. It can be inundated by high

fl ows, yes.
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Q And t hen how woul d you define the term | ow
fl ow channel ?

A A smal|l channel within the main channel that
carries | ow di scharges.

Q So you just used the termnmain channel. 1In

your mnd, is main channel synonynous with fl oodpl ain

or flood channel? 1'mjust trying to understand the
terns.

A It depends on the type of river we're tal king
about .

Q Vell, we're tal king about the Gla River, so

let's limt it so Arizona's Gl a R ver

A Ckay.
Q So in your mnd then, is the fl oodplain
synonynous with the main channel? |1've heard you use

that term
A Yeah. What |'ve heard in this proceeding
referred to as the fl ood channel in many cases probably

does expand beyond what | would typically refer to as

the main channel. But in a braided systemlike the
Gla R ver, that gets a little bit confused. It's sort
of a fuzzy. It's a matter of semantics, frankly.

Q But you would agree then that the | ow fl ow

channel is included within the nmain channel and the

fl ood channel ?
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A Sur e.

Q And t he fl oodpl ai n?

A Vell, the floodplain is separate fromthe
mai n channel, in ny m nd.

Q So just so that I'mclear, you' ve got the | ow
fl ow channel, which |I've heard the termthal weg used.
| don't know if that's the sane termthat -- is that a
termthat you would use to refer to the |ow fl ow
channel ?

A | would not typically use that term but I
under st and what that neans, and |I think in nost
people's mnds it generally means the sane thing.

Q You woul dn't use the term is that just
because it's not in your profession, or you have a
different definition of what that neans?

A | use the termthalweg, but | don't typically
say the thal weg channel. The thalweg is the deepest
part across any cross section. It refers to one point,
strictly speaking.

Q Fair enough. So it's the -- if you're
| ooking, it's nore of a point --

A Yes.

Q -- thalweg point, which would be included --
would it be included in the | ow fl ow channel, generally

speaki ng?
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A Cenerally, it would, yes.

Q And then so you have the | ow fl ow channel and
t hen you have the -- which a narrow | ow fl ow channel ,
and then you have a broader nain channel; is that
accurate?

A Well, the low fl ow channel typically would be
narrower than the main channel, yes.

Q And i ncluded within that nain channel ?

A Yes.

Q And there m ght be other m nor channels
wi thin that nmain channel ?

A Coul d be.

Q And t hose would be at different el evations
than the | ow fl ow channel ?

A Coul d be.

Q Wuld the -- so you say could be, so are
there multiple | ow fl ow channel s?

A There can be.

Q Is that a static condition?

A That depends on the tine frane that you're
t al ki ng about.

Q Let's say is that static over the course of a
decade in Arizona, like in the Gla River?

A Most likely not, but it could be.

Q Wul d the water tend -- if you had nore than
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one |low flow channel, would the water tend towards
form ng one channel over tine?

A Not necessarily.

Q So -- we'll get back into that |ater on.

How woul d you define the term conpound
channel ?

A A compound channel is a channel that has --
what's the easiest way to say it -- different stages;
has topography within the channel that becones
i nundated at different |evels of flow

Q So we can relate that to the context of the
prior definitions, does a compound channel have a | ow
fl ow channel, at |east one | ow fl ow channel ?

A Cenerally, yes.

Q And then you have hi gher channels within that
overall definition of conpound?

A (Wtness nodded.)

Q And does the conmpound -- I'msorry. |Is that

A That's correct, yeah.

Q And then the conmpound channel, woul d that be
how you could -- would a main channel be -- could it be
consi dered a conpound channel if it indeed has a | ow
fl ow channel with other channels and el evati ons?

A. Sur e.
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Q As a practical matter, how do you end up wth
multiple Ilow fl ow channel s? Wuldn't they have to be
at an identical elevation?

A Not necessarily.

Q So you could have a | ow fl ow channel at
1 foot and then another |ow flow channel at 2 feet?

A Well, I'"mnot prepared to put nunbers to it.
You woul d have to show ne the specific situation. But

they can be at different el evations.

Q Yeah, | guess the question that -- the word
| ow fl ow channel seens to inply a single channel. So
by -- you're saying that that definition does not
include -- it does not Ilimt itself to a single
channel ?

A It doesn't have to limt itself to a single
channel. It depends on what you nean by | ow flow

Q Fair enough. So if | neant | owest flow or

nedi an flow, or let's use the term| owest flow channel,
t hen you woul d have one channel, correct?

A | suppose in the limt, if you continue to
decrease the flow to virtually nothing, at sone point
you're going to dry up all but one channel.

Q So by inference then, that you woul d have at
hi gher flows than that case you just described, water

woul d spill out of that channel into -- possibly spill
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out into other parts of this conpound channel ?

A Yes.

Q Can you estimate the di nensions of an average
sandbar in the Gla R ver?

A Not at this tine.

Q And you said that when you did your
overflight in Novenber of 2013, you didn't put your
feet on the ground and actually go neasure sandbars or
| ook at the sandbars that existed out there?

A | looked at themfromthe air. | didn't get
down on the ground and | ook at them

Q Are you able to estinmate sandbars from a
heli copter, the dinensions of a sandbar?

A Roughl y.

Q So but you didn't do that on this flight,
this past overflight that you did?

A My purpose was not to quantify the di nensions
of sandbars.

Q How about frequency of sandbars; do you
have -- can you estimte how frequently sandbars
appeared in the lower Gla R ver below the Salt River
confl uence, but upstream fromthe Col orado confl uence?

A Vell, there's alittle bit of a problemw th
the questions that you're asking ne, because in order

to clearly see it as a sandbar, you have to have enough
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water in the river to be able to distinguish the

t opography and so on; and there wasn't. It was
basically dry, as the one picture we | ooked at earlier
this norning was. So the only way you could really do
that is do a very detail ed topographi c survey.

Q And again, you did not do that detail ed
t opogr aphi c survey?

A | did not.

Q Do you know what the flow rate was on that
day you flew the |lower G| a?

A I don't know. Very | ow.

Q Is that the flow that passes through the
Gllespie Damthat isn't taken up by the Pal oma Ranch
Canal, the flow --

A Well, the photo that | | ooked at with the
State's attorney earlier today, that was bel ow
Gllespie Dam and the answer is yes.

Q And you're aware that there's a diversion
upstreamfromthere and just below the G Il espie Dam
for the Pal oma Ranch?

A Yes.

Q And did you see it when you were out there?

A | probably did. | don't specifically
remenber it.

Q Continuing with the sandbars, woul d sandbars
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have appeared nore or less frequently in the Gla River
t han, say, in the Col orado?

A VWl l, bed material characteristics are
somewhat different in the Gla R ver than they are in
t he Col orado, so they would have different
characteristics. Wether |less frequently -- there are
different scal es of sandbar, for one thing, so we
can't -- you can't really generalize about that. It
depends on what scale of bedformfeature you' re talking
about .

Q Well, actually, I'mnot tal king about scal e.
|*'mtal ki ng about frequency. And | understand there's
different flows and different bed materials, but in
your 34 years of experiences in this field, and based
on your study of the Gla R ver, would you say that
sandbars occurred on the Gla River, in its natural and
ordi nary condition, nore or less frequently than on the
Col orado Ri ver?

A Well, again, | know you're not talking about
scal e, but when we tal k about sandbars, we have to talk
about scal e, because sandbars are basically a bedform
feature. There are many different scal es of bedforns,
and so the frequency of one type is different fromthe
frequency of others. Wether -- and they're different

between the Gla River and the Col orado R ver partly
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because of the characteristics of bed material and
partly because of the hydrol ogic characteristics.
So | couldn't say. They would be different.
Wiether it's nore or less frequent, | don't know.
Q Fai r enough.
How about the frequency on the Verde River?
The sane questions related to the Verde River. Do you
have any opi nion about the frequency of sandbars on the
Gla R ver, and |I'mneaning specifically fromthe
confluence with the Salt down to the Col orado, versus
t he frequency of sandbars on the Verde River?
A Wll, the Verde River is, by and large, a
gravel, cobble bed stream so the frequency of sandbars

there is nmuch different.

Q Less?
A I'"mnot sure |'ve ever actually seen a
sandbar on the Verde River. | would have to go back

t hrough ny photos to see.

Q How about the Salt River?
A Coul d you restate the question again?
Q Wul d sandbars have appeared nore or | ess

frequently on the lower Salt River versus the Gla
Ri ver downstream from the confluence with the Salt?
And maybe | -- | think I m ght have m sspoke that,

m sstated that question.
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Woul d sandbars have appeared nore or | ess
frequently on the lower Salt than on the section of the
Gla fromthe confluence with the Salt down to the
Col or ado?

A Again, it depends on a variety of factors,
i ncluding the bed material and the hydrol ogic
conditions, and so on. They're probably sonewhat
simlar. | couldn't quantify that at this tinme. But
the character of those two portions of the river are
somewhat simlar, so they're probably not that
different.

Q Are you aware of any waterfalls in the
section of the Gla which is noted by the State as
bei ng sections Segnents 7 and 8, which is the -- are

you famliar with the segnment nunbers, so | can shorten

up the language a little bit?

A Ceneral ly.

Q Are you aware that the sections Segnents 7
and 8 are the segnents of the Gla River noted by the
State fromthe Salt R ver confluence down to the
Col or ado?

A Yes, |I'm aware of that.

Q So if | say Segnents 7 and 8, you know what
| ' mtal ki ng about ?

A | do.
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Q Are you aware of any waterfalls in Segnments 7
and 8 of the G| a?

A I'mnot aware of any waterfalls.

Q Are you aware of any rapids in Segnents 7 or
8 of the Gl a?

A No.

Q Are you aware of any beaver dans that
conpletely span the Gla R ver, or any beaver dams for
that matter, in Segnents 7 or 87?

A No.

Q Did your client ask you to study the
San Pedro River?

A No.

CHAI RVAN NOCBLE: M. -- Jeff, would it
be appropriate to take a break now?

MR HYRCKO  Yes.

CHAI RVAN NOBLE: We'll take a ten-m nute
br eak.

(A recess was taken from 10:15 a.m to
10: 26 a. m)

CHAl RVAN NCBLE: George, are we on?
BY MR HYRCKO

Q Dr. Mussetter, | just have a few questions
here. You were present for Dr. -- or for M. Gookin's

testinony |last tinme?
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A Yes.

Q And you answered sone questions yesterday, |
bel i eve, about M. Gookin's n-values, and you testified
t hat you thought M. Gookin's n-value was too | ow for
the Gla River; is that correct?

A That's correct.

Q | believe you testified that you felt a nore

reasonabl e base val ue of 0.026 to 0.035 was reasonabl e,

correct?
A That's a reasonabl e range, yes.
Q And what did you nean by the term base val ue?
A Vell, that the base value is intended to

descri be the hydraulic roughness associated wth,
basically, the boundary friction on the bottom of the

channel, but there are other factors that can affect

t he roughness as well, which are in nost relationships
addi ti ve.

Q And they can be significantly additive,
correct?

A They can.

Q Based on your years of experience researching

the river, do you have an estinmate of the n-val ue of
the river, of a final n-value of the river in the
segnent downstream fromthe confluence of the Salt to

the Col orado Ri ver, Segnents 7 and 8?
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A It would vary dependi ng on which portion of
the reach you're in, particularly the anount of
vegetation, the amount of irregularity in the channel,
obstructions in the channel, that sort of thing.

Q How woul d you cone up with that n-value if
you were tasked with doing that?

A Well, the first thing | would try to do is
get sonme data that would -- water surface el evation
data that would allow ne to calibrate either a nodel or
a hydraulic calculation to what was observed in the
field.

Absent that, then | would go back to
publications' relationships |like the one that we
di scussed yesterday, and sel ect val ues based on the
characteristics of the river as described in those
rel ati onshi ps. You know, nost of them are devel oped
based on real data, and so we try to match up the river
that ' mworking on with the character of the river
that those data were devel oped from

Q And how woul d you do that for the natural and
ordinary condition of the river that existed at
st at ehood?

A Well, that woul d be chall engi ng, because we
really don't know exactly what the river | ooked Iike

under its natural condition.
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Q Did you attenpt to do that in the nodeling
work that you did on the other navigability studies
t hat you participated in?

A Yes.

Q And for the natural and ordinary condition of

t hose rivers?

A Yes.

Q And you were able to do it there?

A W were able to nake estimates.

Q But you didn't do that for this report, for

this declaration?

A | did not do hydraulic calculations for this
I ssue.
Q And M. Gookin testified, | believe, that the

di versions of the Salt and Gla R ver and the
percol ation of that diverted water into the groundwater
sped up the recovery of the Gla R ver channel. Do you
agree with that statenent?

A Could you read it again, please?

Q M. Gookin clained that the diversions from
the Salt and Gla Rivers and the percol ati on of that
di verted water into the groundwater sped up the
recovery of the Gla River channel.

| believe he was questioned by M. MG nnis

and on redirect, and there was sone di scussi on about
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how t hat effect counteracts the effect of the
di versi ons thensel ves.
Do you agree with the concl usi on that
M. Gookin reached, or you don't -- did you hear that?

A l"mnot sure | know the full context of the
question that you're asking ne, so I'mnot really sure
| can give you an answer.

Q Have you done any studies to that effect, on
the effects of groundwater percol ation and diversions?

A Yes.

Q And did you see any effects on the rebound of
river into their single-thread condition in those
studi es that you did?

A The purpose of the studies that |' mthinking
of wasn't -- that wasn't the purpose. So | can't
answer that question.

Q Fai r enough

I would like to just ask you a few questions
about your declaration. Do you have a copy of that in
front of you?

A Yes, | do.

Q In the first section, the introduction
defi ne what you nean by the term i ndependent assessnent
in the first paragraph.

A I mean | pulled together the avail able
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i nformati on and studied that i nformati on and nade ny
own determ nation as to whether | thought the Gl a
Ri ver would be -- would fit the federal test of

navi gability.

Q And the | egal standard that you applied was
the standard set out in Wnkleman --

A No.

Q -- or which?

Wii ch | egal standard did you use in your
i ndependent assessnent ?

A Begins with the Daniel Ball test, and it was
clarified by the PPL Montana decision. Those are the
pri mary ones.

Q In this paragraph you reference vari ous
techni cal docunents that you will subsequently refer
to. |Is this reference neani ng every technical docunent
t hat you subsequently referred to, or does it nean
sonet hi ng el se?

A Coul d you restate that again, please?

Q In this paragraph you refer to various
techni cal docunents that you will subsequently refer
to. | believe it's in the mddle sentence.

It says, including various technical
docunents that wll be cited below Does this nean

every techni cal docunment you're -- | guess we have to
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| ook at the first part of the sentence: This
assessnent included review of the expert report from
Schumm and testinony of Dr. Stanley Schumm regardi ng
this matter, and independent review of additional
rel evant information, including various technical
docunents that wll be cited bel ow.
This -- let ne scratch that question.
Are the page citation contained in your

Ref erences appendi x the extent of your reliance on
those references to support the statenents for which
they were cited in the body of your report?

A In general, that's true. Although, nost of
t hose docunents |'ve read the bul k of the docunent,
and, you know, when you read information, naybe you
don't specifically address it in the report, but it
does i nfluence the way you think about the issue that
you're studying. So | can't say that | didn't consider
anyt hi ng outside the context of those pages.

Q You testified on your | owlevel overflight,
t he purpose of that was to gain firsthand know edge of
t he present-day conditions of the river. Wy did you

need to eval uate the present-day conditions to

determ ne whether the river was navigable in its
natural and ordinary condition in 19127
A Well, in the ideal world I would go back and
COASH & COASH, | NC. 602- 258- 1440
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| ook at the natural condition; but | can't do that,

so -- and | have to look at it as it is today. And
certainly the character of the river today tells us --
gi ves us good i nformati on about what the river m ght

have | ooked like in its natural condition.

Q So your -- why did you end the flight where
you did, 24 mles downstreamfrom Gllespie? O, I'm
sorry -- yeah, 24 mles downstreamfrom Gl | espi e.

A Basically, a tinme issue.

Q Was it inportant to gather that sane present

know edge both further downstream and upstream from
t her e?

A I think the part that | viewed gave ne enough
i nformati on, coupled with the other avail abl e
information that | have, including aerial photographs

and ot her data that we've di scussed.

Q And you used that for the other areas?
A l''msorry?
Q So you used that other information to come up

W th your concl usi ons about the other segnents of the

Gla?

A Yes, | | ooked at all the avail able
information that | could that was rel evant.

Q Did you use -- how did that overflight

i nfl uence your navigability determ nati on?
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A It just basically gave ne the context so that
| understood the general geography of the river,
| ocations of things, what the adjacent topography is
l'i ke, what the -- you know, how the geol ogi c influences
affect the character of the valley, general
i nf or mati on.

Q You woul d agree, though, that nothing rel ated
tothe Gla River inits natural and ordi nary
condition, as those terns are applied in Wnkleman, was
visible on that overflight?

A No, | wouldn't agree with that.

Q So you would say that in that overflight in
Novenber of 2013, you were viewing the river inits
natural and ordi nary condition?

A | didn't say that.

Q So what about that flight -- what did you see
on that that was related to the natural and ordinary
condi tion?

A Well, again, | answered that a few m nutes
ago. The overflight gives nme a sense of the character
of the valley, the character of the materials that the
river flows through, sone information about the
vegetation, although I"'msure at this tine it's quite
different fromwhat it was in its natural condition.

But it all puts the characteristics of the river into a
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cont ext .

Q Wuld the G|l espie Dam have affected the
nor phol ogy and conditions of the Gla R ver after it
was built in 19217

A Yeah, certainly locally it would have.

Q You're aware that the Wnkl enan case requires
ANSAC to do a particul ari zed assessnent to determ ne

whet her a river or part of a river is navigable,

correct?

A I woul d have to see the specific | anguage
you're referring to. | haven't nenorized the W nkl eman
deci si on.

Q Dr. Mussetter, would you read the Footnote 9

on Page 237 of the W nkl eman deci si on?
A Yes.

I n conducting the, quote, particularized
assessnent, unquote, required to determ ne whether the
river was navigable, see Hassell -- and then it cites
the Arizona statutes -- ANSAC was required to nake its
determ nation, quote, in witing with sufficient
docunentation and detail to confirmthe rational e and
basis for the determ nation.

Q So as you just said, you weren't aware that
that was in the Wnkl eman case?

A | have read that | anguage before. | just
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sinmply didn't renenber the details of it.
Q What portions of your report fulfill that

particul arization requirenent that ANSAC nust address?

A I think the entire report does.

Q So the entire report is for the entire river
correct?

A Yes.

Q And it doesn't -- you said earlier you didn't

do a segnent - by-segnent determnm nation?

A No, | didn't say that.

Q Well, you said that you determ ned that
segnent - by- segnent anal ysis was not necessary because
you felt the entire river -- am| msstating your
testi nony?

A Yes, you are.

Q Ckay, what -- your testinobny was, as |
understood it, was that you believe the entire river
was not navi gabl e, correct?

A That's correct.

Q And that as such, you didn't need to do a
segnent - by- segnent det erm nati on?

A Vell, | think we're tal king past each ot her
| didn't formally break the river down into segnents in
accordance with the instructions in PPL Montana because

it's unnecessary.
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But as | considered the characteristics of
the river and whether or not it was navi gable, |
consi dered the characteristics of each individual
section, or if you want to refer to it as segnent,
that's fine. It has a different nmeaning in that
context. The river has variable characteristics al ong
its length, and to the best of ny ability, | considered
all of those characteristics.

Q And di d you docunent the different

characteristics of the river in your declaration, or

the different sections?

A To sone extent, | did, yes.
Q Where is that laid out?
A Wll, the -- sone of the graphics describe

different segnents of the river, different sections of

the river; the Burkham plots, for exanple, the
Huckl eberry plot, the mapping in Figures -- put ny
gl asses on -- 6, 7, 8.

Q Yeah, we'll get into those a little bit
|ater. But just the Burkham plot and the Meko pl ot,
those are for the Safford Valley, correct?

A The Burkham plot | believe is, yes.

Q And what about the -- we're |ooking at
Figure 4 of your report on Page 97

A Yes.
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Q So does that data all relate to the Safford
Val | ey?
A The data relates to the Safford Vall ey, that

gauge at the head of Safford Vall ey.

Q In any of the navigability determ nations
t hat you' ve done previously, how nany tines has it been
to determ ne natural and ordinary conditions of a river

150 years after that condition existed?

A None of them were 150 years after the
condi ti on.
Q In your Qualifications section, you spent

time discussing your association with Dr. Schumm \Wat
do you nean, you're generally famliar with his 2004
report. Let ne correct that; generally famliar wth
t he work that he did.

A W' ve tal ked about that already. | had brief
di scussions with hi mabout what he was doi ng and what

he was fi ndi ng.

Q But you didn't do any of the work with himor
for hinf

A | did not.

Q On the Section 1.2 on Page 1 of your report,

you say based on ny review of Dr. Schumm s report and
ot her background material. Wat is that other

background material you're referring to?
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A Well, first of all, the sentence doesn't say
ot her background nateri al .

Q Thank you. It says and background materi al.
What background material is that referring to?

A That particular clause refers to the
background material that Dr. Schumm considered in
preparing his report.

Q Is that the sane naterial referenced in
yours, your decl aration?

A Some of it is, yes.

Q ["mjust trying to cut out questions here and
shorten it up.

A I'"'min favor of that.

Q | believe you, in your report, in Qpinion 1,

you state that portions of the river had a

single-thread channel in the md 1800s until the early
1900s, correct?

A | did say that, yes.

Q And was that a perennial flow through those
segnent s?

A I think sone of the historic accounts
i ndicate that there was perennial fl ow.

Q But you don't have any -- you didn't do any
studies to determ ne what that flow would have been,
correct?
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A | did not try to quantify that flow.

Q You testified yesterday that after
significant flooding, assunmng that the flow conditions
revert to those existed before the flood, that the
channel formwould revert to the flood formin -- the
formin existence before that flood; is that accurate?

A Cenerally speaking, that's true.

Q Wiy didn't the Gla River heal itself and
revert to its prior formafter the major floods of the
| ate 1800s and early 1900s?

A Because there wasn't enough flow to support
the processes that cause it to recover; but to sone
extent, it did recover.

Q And your Power Poi nt slides docunment the river
channel did narrow, correct?

A Yes.

Q In your Opinion No. 3 on Page 2, would you
agree that the Gla's present hydrol ogic conditions are
not the sane as existed prior to the floods you
reference in Qpinion 27

A I"msorry, | lost the question. Could you
ask it again, please?

Q In Opinion No. 3 you state under present
hydrol ogic conditions. Wuld you agree that they are

not the sane hydrol ogic conditions that existed prior
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to the major floods of the |ate 1800s?

A ' mnot sure |'munderstandi ng what you're
aski ng ne.
Q ['ll pass on that question. | think we've

got it covered.
In Opinion No. 5, you nention a snall boat?
A Yes.
Q What are the dinensions of the snall boat
t hat you reference there?
A | can't give you specific dinensions, but I'm
t hi nki ng of sonmething |like a canoe or a small skiff or

a rowboat or sonething of that sort.

Q How deep would the water need to be to use
that boat, in your m nd?
A Depends on what you're using the boat for and

how | oaded it is.

Q For navigability, for the navigability test?

A There's a ot nore to the question of the
navigability test than just the depth of flowto fl oat
t he boat.

Q How about |ike on an expedition with a man

and his gear for five days; would that be included in

that definition of floating a snmall boat?
A It could, yes.
Q In this opinion you nention reconstructed
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annual fl ow extendi ng back to the 1600s, correct?

A Correct.
Q Do those records go back to before 16007
A The specific ones that |"'mreferring to here

cone fromthe Meko and Graybill study, and they do not.
Q Fai r enough
Does that Meko and Graybill work tell you
what ki nd of channels were in existence in the Gla
Ri ver before the arrival of Europeans in the 1800s?

A It tells us what -- their estinmates of the
annual flowin the river. It doesn't say anything
about the physical characteristics of the river.

Q And it also doesn't talk about -- it also
doesn't relate to the frequency of flooding, correct;
it's just whether it's a wet year or a dry year?

A Wll, as | illustrate in the conpani on
figure, in nost cases it does tell you sonething about

the flooding as well.

Q How does the -- never m nd.
You nentioned unusually low -- unusually dry
conditions in that opinion as well. Let ne find the

| anguage here.

Unusually | ow flows during the period of the
1850s to 1900s; is that correct?
A Vell, | said the md to |ate 1800s.
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Q Is the 1850s m d of the 1800s?
A Sur e.
Q Could the low flows that you tal k about have

been caused, at least in part, by the diversion of
water fromthe Gla R ver?

A In sone cases they could have.

Q And | believe you did touch on this earlier
in your Opinion No. 6 there about the | anguage
significant segnent. How | ong would a segnent have to
be before you would consider it navigable irrespective
of the conditions of the river?

A | can't give you a specific nunber, but it
has to be | ong enough to neet the commercial reality
part of the test.

Q So how long is that, Dr. Mussetter? How | ong
would it take to be a commercial reality?

A It depends on the circunstances. There isn't

a general answer to that question.

Q Could it be 1 mle?

A ' mnot sure that would be | ong enough.

Q Is it -- how about 17 mles?

A Under sone circumnmstances, | coul d see that

17 mles mght be | ong enough.
Q Woul d you consider the segnent from-- of the

section of the river of Segnent 8 fromthe Col orado up
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to Done a significant enough segnent for navigability

determ nati ons?

A It may be.
Q Turning to the Page 3 of your report, the
table figure -- I'"'msorry, Figure 1. Wat form would

the G |la have been before the flood of the 1800s began?

A Well, actually, you would have had a variety
of forms, depending on which portion of the channel
you' re di scussing. The overall form of what you all
have been referring to as the fl ood channel woul d be 5.
There woul d be parts of it that would be simlar to
perhaps the 3b to 4 category.

Q So inthe 3b to 4 category, let's say 3b
woul d that type of channel have been navi gabl e as
defined by Arizona state | aw?

A On the Gla R ver, that part of the channel,
in nmy opinion, would not have been navi gabl e accordi ng
to the federal test.

Q Whi ch part of the federal test disqualifies
that segnent from being navigable if it's a form of 3b?

A As |'ve repeatedly testified here, the
character of that channel, it's small, it's too
shallow, it's too variable, the flows are too erratic.
It's, over certain periods of tinme, unstable. And I

don't believe it neets the commercial reality part of
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the test.

Q Agai n, just checking off questions.

In the first paragraph of Page 4, you talKk
about not being able to define the dom nant di scharge
because the |l arger flood flows are nore
geonor phol ogically effective than the nore frequently
occurring fl ows.

What does that nean?

A It neans that in the type of channel that we
have in the Gla Rver, it's, as | said early in the
paragraph, it's a nonequilibriumform So the form
that you see at any particular tine is very strongly
affected by the flood, the previous flood history. And
the flows that you see in the river don't, under nornma
conditions, don't fill that whole part of the channel
So you don't have a self-adjusted channel. It blows it
out, and then over tine it sort of slowy goes back to
sonme kind of a recovered channel, and then the fl oods
cone again and it blows it out again.

As opposed to, I'lIl say, for exanple, a
Pl ains river, where you would have a well -defi ned
bankfull channel, where you can clearly define where
t he banks are. Under nost flow conditions, nost of the
bed of the channel is under water, and the banks are

fairly steep and wel | -defined, and then when you get a
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flood, it spills out into the overbanks.

Q Do you have any opinion -- and maybe |'ve
asked you this before, but just want to make sure |
did. Do you have any opi nion on what the natural and

ordinary flows of the Gla River are in terns of flow

rate?
A | don't have a quantity, no.
Q Turning to Page 5 of your report, | just have

one question about that Burkham study. Do you know how
long mles-w se the Burkham study covered in the

Safford Vall ey?

A I would have to go back to the docunent to be
sure. | think it's probably on the order of 30 to
40 m | es.

Q You al so nenti oned the Huckl eberry study

(1993) in this section?
A Yes.
Q Did either Huckl eberry or Burkham study the

river fromits confluence with the Salt to the

Col or ado?
A Certainly not in those studies at | east.
Q Not in the studies that you cited here?
A Ri ght. Right.
Q In Section 2.2.1 the Gla R ver at and after

the Date of statehood on Page 6. On Page 6 of your
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report, Section 2.2.1, Gla River at and after the Date
of statehood. Do any of the studies that you rely on
in that section show the -- |let ne back up.

Do any of the studies that you reference in
this section draw their conclusions regarding the
condition of the Gla R ver inits natural and ordi nary
condi tion?

A Al'l of these studies were done based on
information basically since the date of statehood, so
they don't explicitly try to describe what the river
| ooked liked in its ordinary and natural condition.

Q So the answer to that question is no?

A It's a qualified no, because there's a | ot of
information in these studies that tell us things about
what the river nost |likely | ooked |ike under ordi nary
and natural conditions.

Q But all the studies that were done since the
date of statehood were done when the river had al ready
been significantly diverted, correct?

A That's correct.

Q Turning to the Meko study reference on
Page 8, you used that reconstructed annual flows as --

in your analysis, correct?

A That's correct.
Q And | believe you testified that you -- that
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IS to determ ne the annual flows, but not the nedi an
flow or average daily flows, correct?

A Wll, to the extent that Meko's results
correctly depict the annual runoff, you can use that to

cal cul ate what the average daily flowis.

Q And that's sinply dividing the fl ow by 365?
A Essentially, wth sone conversion, yes.
Q In this Figure No. 4 on Page 9, the Meko

data, in this figure you're conparing the nodel ed data
to the neasured data on the right of the -- on the

right side of the figure, correct?

A That's one purpose, yes.

Q But it is conparing nodeled data to neasured
dat a?

A Yes.

Q Did you al so | ook at how t he post-1900 gauge

data conpared with the nodel ed data for the sane years?

A | did |look at that briefly, yes.

Q But you didn't put it in your report?

A | did not.

Q I have a few questions about your Power Poi nt

presentation. Do you have that with you?
A | do.
Q On Slide No. 5, that depicts a navigable

segnent of the Col orado River, correct?
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A That's ny under st andi ng, yes.

CHAI RVAN NOBLE: Now, M. Hyrcko, could
you make sure we identify what it is you' re talking
about with hinf

MR HYRCKO  Yes.

CHAI RVAN NOBLE: Okay. For the record.
BY MR HYRCKO

Q All of the references are from X026, your
Power Poi nt presentation, and |I'm going to be asking
questi ons about the nunbered slides in that
present ati on.

CHAI RVAN NOBLE: Thank you.

BY MR HYRCKO

Q So on that Slide No. 5, that's -- how wide is
t hat channel in the inmge?

A " mnot sure of the exact width. It's

probably a few hundred feet.

Q Do you know how deep it is?

A No, | don't.

Q Do you know how | ong t he navi gabl e segnent is
t her e?

A | don't recall the length of it. It's a few
tens of mles, as best | renenber.

Q Do you know what the flowrate is depicted in

t hat phot 0?
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A It's roughly 18,000 cubic feet per second.

Q Is this river diverted for irrigation
upstream fromthis segnent?

A There are diversions upstreamfromthis
poi nt, yes.

Q Are there any sandbars visible in this

phot ogr aph?

A | doubt any of the features you see there are
sandbar s.
Q Looki ng at the lower |eft-hand portion of the

river there, what would you say that is, |ooking at
t hi s phot ograph?

A Well, there appears to be ariffle in that
ar ea.

Q Is this the natural and ordinary condition of
that river?

A Not exactly. | nean there certainly have
been human i1 nfl uences upstream from here that affect
the flowrate, but it's probably not far fromits
ordi nary and natural condition.

Q Turning to Slide 6 of that sanme exhibit,
X026, how wi de is the channel depicted in this
phot ogr aph?

A It's probably on the order of 40 feet, 40 to

50 feet, maybe.

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1830

Q And how deep woul d you say that is?

A It's highly variable.

Q From what to what ?

A The maxi mum depths in the pools in sone of
t hose bends is probably on the order of 5 feet at
| east, 4 to 5 feet, perhaps even deeper.

Q How long is the -- this is the Mosquito Ri ver
in Al aska, correct?

A That's correct.

Q And | believe you testified it's navi gabl e?

A | didn't say that.

Q | understood you to say that this segnment was
navi gable. | m sunderstood?

A That determ nation has not been made.

Q Fai r enough.

You said that this -- | believe you testified
that this segnent woul d be navi gable by snall boats?

A Yes.

Q Wul d that be the sanme sort of snall boats
you referenced as would be floatable on the Gla in the
1800s?

A There woul d be sone overlap there, yes.

Q And in this photograph there's sone
obstacl es, correct, to navigation?

A There is sone | arge woody debris in the
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channel that | can see.
Q And what el se?
A That's the only definite thing | can see that

woul d be an obst acl e.

Q Are there sandbars depicted in the photo?

A Yes.

Q Turning to the Slide No. 7 of that sane
exhi bit, X026, | believe you stated that the nodel

belowis 1,200 cfs?

A. That's correct.
Q Is that the nedian flow for that river?
A. It's close to the nedian fl ow. I woul d have

to check the nunbers exactly, but it's not far off from

t hat .
Q H gher or | ower?
A | think it's probably on the high side.
Q I'mnot exactly sure, but did you testify

what the flowrate was in that photo?
A | don't believe | did.
Q Do you have an estinate of what the flow rate
is in that?
A About 300 cfs.
COW SSI ONER ALLEN: Excuse ne. | don't
have a copy of that in front of ne, so what specific

figure are you referring to? You already nentioned it,
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but -- okay, identify it. This is the what?
MR. HYRCKO This is the photograph of

t he braided --
COW SSI ONER HORTON: That's the Pl atte.
COVWM SSI ONER ALLEN: This is the Platte,
okay.
MR HYRCKO -- Platte River in
Nebr aska.
COW SSI ONER ALLEN: Ckay, good. Thank
you.

MR. HYRCKO. | apol ogi ze for not having
a Power Poi nt for the Comm ssioners.
COW SSI ONER ALLEN:  That's fi ne.
BY MR HYRCKO
Q Turning to Slide No. 10, which is titled
Channel Pattern IS Relevant to Navigability. It's a
phot ogr aph of the braided reach of the Gla River bel ow
Gllespie. Is that what the Gla R ver |ooked like in
its natural and ordinary condition?
A | doubt it.
Q This was taken from your overflight in the
hel i copter, correct?
A Yes.
Q How hi gh up were you when you were flying

down t here?
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A I'mnot sure. Probably two to 300 feet,
maybe four to 500. | don't know exactly. Fairly
| ow el evati on.

Q Is this an i mage of a conmpound channel ?

A You coul d describe this as a conpound
channel , sure.

Q And just for clarification, what date was
t hat phot ograph taken?

A Cct ober 29t h, 2013.

Q I had down in Novenber. |'mglad we
clarified that.

A I wasn't sure. | had forgotten that | had
t he note here.

Q Thank you.

Turning to Slide No. 13 of that Exhibit X026,
it's titled Gla River at Kelvin Flows. That has nean
dai ly and annual peak data, and it | ooks I|ike
January '05 to January ' 09. | assune that's 1905 to
2009, correct?

A That's correct.

Q The blue lines on that inmage, the verti cal
bl ue Iines show the max nean daily flow for the year,
correct?

A Yeah, the highest point on any of those

lines. That's actually a continuous |ine that shows
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all of the flows, but the highest point would be the
maxi mum mean daily flow, yes.

Q Right, it's cunulative. | nean for that day
it starts at whatever it was, but this is the nmaxi nrum
nmean daily flow for that year. |I'msorry, that is --
|l et nme straighten that out.

That's the max nean daily flow for that
entire year?

A Well, there can be nultiple peaks in there.
So if you were able to zoomin on the picture and see

year by year by year, you could pick out the nmaxi mum

flow, maxi mum nean daily flow fromthat.

Q And t he dots above those blue |ines, those
indicate the max fl ow peak flow for that year, correct?

A That's correct.

Q That first dot in the upper |eft-hand corner,
| believe that's -- what year is that for?

A 1906.

Q And is that an estinmated figure?

A | believe it iIs, yes.

Q Is it correct that the USGS didn't have a
gauge at Kelvin in 19067

A | don't believe it had been fornmally
est abl i shed yet.

Q In fact, they didn't have it until 1916,
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correct?
A. I don't think that's correct.
Q Wien did they -- what is the first date of

the USGS data that you have?
A | believe it's 1912. | would have to go back
and | ook at the records. You see it. |It's the

begi nning of the blue lines there.

Q Yes, you're correct. It actually was 1911
A 1911, yeah.
Q Sorry about that.

Does this flow data that's depicted here from
begi nning in 1911 t hrough 2009 represent the natural
and ordinary flow of the Gla R ver at Kelvin?

A There were diversions in place prior to the
start of this record, so it is nodified.

Q Do you know when those diversions, the
upstream di ver si ons, began?

A I think the earliest significant ones were
perhaps in the 1870s, in ternms of the European man's
i nfluence on the river. There nay have been ot her
smal | er ones.

Q Upstream fromthi s gauge, though?

A | believe so. | would have to check that for
sure. The late 1800s.

Q Looking at Slide No. 14 of that sane exhibit,
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which is a figure wth nonths October to Septenber on
the bottom and nmean daily discharge in cfs on the |eft
side. Do you know when the Coolidge Damwas in

oper ati on?

A | believe it was closed in Novenber 1928.
Q Do you know when it was dedi cated?

A | don't know that for sure.

Q So 1928 is the -- so |looking at this data,

you have blue |ines and orangey lines. The blue |ine
is the before Coolidge Dam data set, correct?

A That's correct.

Q So we established that, or according to your

testinony, that data set ended in 1928?

A Yes.

Q And it began in 19117

A Yes.

Q So the math there is how nany years?

A | guess it would be 17, 18 years, inclusive.
|"mnot -- | would have to go back and see exactly
whi ch years.

Q So about 18 years of data?

A Roughl y.

Q And then conparing that with the orange |ine,
that's everything since Coolidge Dam |'m sorry.

Yeah, since Coolidge Dam went into effect?
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A That's correct.
Q Until when?
A | believe | used through water year 2013. So

it woul d be Septenber 30th of | ast year.

Q And so we're | ooking at somewhere about
84 years of data?

A That sounds cl ose.

Q Do you know how many | arge fl ow events
occurred in the before Coolidge Dam data set?

A Well, we can see that in the previous figure
that we were tal king about. There were a nunber.

Q So according to your Slide 12, | counted siXx
flows that exceeded your 10-year peak. W | ooked at

your Slide No. 12. Wuld that be accurate?

How about we flip to the Slide 13. [|I'm

sorry, | may have just m snunbered here. Slide 13.
A | see 6 flows that were significantly | arger

than the -- than what | depict here as the 10-year

peak, yes. There are a couple of others that are just

slightly above the line as well.

Q So maybe as nmany as 8?
A Coul d be.
Q Irrespective of the effect of Coolidge Dam

woul d you expect a graph depicting 18 data points

versus one depicting 84 data points to be snoother or

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1838

nore dynam c?

A You woul d probably expect the | onger record
to be snoot her.

Q And this figure does show t hat Cool i dge Dam
had an effect on the flow regi ne, correct?

A Yes, | think it does show that.

Q Looking at the nedian |ine for the bl ue,
that's the | ower blue |ine?

A That's correct.

Q That, by ny eye, appears to run between
100 cfs and 1,000 cfs for nost of the year, correct?

A I think that's fair.

Q So even t hough we're | ooking at
post -di version flow data, nore than half the tinme, nore
t han 50 percent of the tinme pre-Coolidge Damthe fl ows
wer e between 100 and 1, 000 cfs?

A Yes.

Q Turning to Slide No. 15, it's titled Annua
FIl ood Peaks: Snownelt and Monsoon. This uses the sane
USGS data set as the previous slides, correct?

A That's correct.

Q | believe you testified on direct that the
peaks and vall eys of flows downstreamfromthe Salt
River are simlar, but different volunes, as what's

depicted in this imge; is that accurate?
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A I think that the seasonal pattern, the
nat ural seasonal pattern, is simlar, yes.

Q Wiat data do you rely on when you reach that
concl usi on?

A Just ny understandi ng of the hydrol ogic
characteristics of the rivers in this area.

Q So you didn't study the -- or did you study
the Salt River flow data to conme up with that
concl usi on?

A | have studied the Salt R ver flow data, yes.

Q And in comng up with the conclusion that you
testified to?

A I don't recall ever plotting it in exactly
this fashion

Q Dd you study the Salt R ver data for this
case?

A Not explicitly, no.

Q Looking at Slide No. 16 of your presentation
X026, which is titled SSmlar Variability in Annual
Vol ume Pre- and Post-statehood, who is that -- this
figure depicts -- | think we already covered this, but
| just want to be clear. This depicts the |ight blue
lines are the Meko and Graybill data?

A That's correct.

Q I think on the chart it says Reconstructed

COASH & COASH, | NC. 602- 258- 1440

www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1840

(Meko and Graybill, 1972). D d you actually nean 1995?
| couldn't find a '72 reference in your references.

A That's very possible. '72 does not sound
right. | think | may have confused that with the
Bur kham paper when | typed the caption on that.

It should be 1995, yes.

Q This, as | believe we discussed earlier, this
data is conparing a nodel data with neasured data?

A That's correct.

Q Isn'"t it true that when you mathematically
relate the tree ring wwdth to runoff volune using a
regression, you get a danping effect on the runoff
vol une for each year?

A I think that's probably true, yes.

Q And that's, by danping effect, it's the --
that elim nates sone of the variance of the estimates,
correct?

A I think if we had real data for the period
that's shown with Meko and Graybill, ny educated guess,
if you wll, is, it would be much -- well, naybe |
shouldn't say nmuch. It would be nore vari abl e than
what you see in this plot.

Q Wiy did you not depict the nodel ed data for
the post-1900 on this figure?

A Because | had neasured data for that peri od.
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Q So but you're conparing danped data wth
measured data that's not danped, correct?

A Yes. And ny point is sinply to show t hat
there was significant -- according to their data, there
was significant variability in the full records prior
to the start of the systenatic gauge record. And as we
just said, it's probably even nore vari abl e than what
you see in this plot, but I have no way of quantifying
t hat .

Q But in a sense, you're conparing apples to
oranges in this data, right?

A No. For the purpose | used the plot, | think
it's a very valid conpari son.

Q Turning to your figure Slide 17 of
Exhi bit 26, Annual peak is correlated wth annual
volume, it's -- the axes are Runoff Volune in acre-feet
and Annual Peak Di scharge in cfs.

What years does this data depict?

A This is the period of record at the gauge.
It's all the data points. So it would be 19 -- let ne
just see. Well, we would be starting in 1911, So 1911
to 1993.

Q Did you nake this figure?

A Yes.

Q And this is the Kelvin data, correct?
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A | believe this is actually the Safford gauge,
and | think you remind ne that | may have m sspoke in
my testinony yesterday. It is not the Kelvin gauge.

It is the gauge at Safford.

Q Thank you.

Does this data depict the runoff volunme for a

cal endar year or for a water year?

A Wat er year.

Q For the Comm ssion, what's the difference
bet ween a cal endar year and a water year?

A Yeah, the cal endar years go from January
t hrough Decenber. The water years start on the 1st of
Cct ober and go through the foll ow ng Septenber.

Q Looking at your Slide No. 18, it's titled
FI ood-i nduced Changes in Channel Wdth, of

Exhi bit X026. The 1869 map at the top of that, the
pl at map, shows |level river bottomand a thin Gla
River, while the 1928 map shows a wwde Gla River and
no | evel river bottom is that correct?

A | don't see a level river bottomlabel in the
1928 figure, and it does show a w der fl ood channel.

Q Looking at the Slide No. 20, it's a simlar
imge. It says Flood-induced Changes i n Channel Wdth?

A Yes.

Q The bottominage there from 1915, that's
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dated after that all-tine record flood in 1906,

correct?
A Yes.
Q So it's depicting the aftereffects of that

record fl ood?

A I would assune in part, yes.

Q Turning to Slide No. 26, Sunmmary of Opi nions,
whi ch portions of the Gla had a single-thread channel
that woul d fl oat boats?

A I don't think we know that definitively. W
sinply know from the anecdotal evidence that there were
portions of the river that had that characteristic.

Q So your opinion that it would happen is based

on anecdotal records?

A Yes.

Q But you didn't do your own study?

A No.

Q Are any of the floods that occurred from 1895

to 1916 the ordinary condition of the G la, neaning
nore often than not?

A Coul d you rephrase the question, please?

Q Are any of the -- you have a second opi nion:
From 1895 to 1916 you state |large fl oods scoured
vegetation, et cetera.

Are any of the floods that occurred in that
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period the ordinary condition of the Gla River?

A Vel l, as we've discussed before, this
specific period during when the flood is happeni ng nost
likely falls outside the definition of ordinary.

Q On Slide 27, the next slide, titled Summary
of Opinions, you state that prior to md 1800s | arge
floods routinely occurred in the ordinary and natural
condition of the river, correct?

A Yes.

Q How often would a | arge fl ood have to be to
be routine and ordinary?

A I don't know that | can put a specific period
on that. |If it happens every 10 years, a 10-year
fl ood, perhaps, or greater.

Q What evi dence do you have that the |arge
fl oods were routine and ordi nary?

A Vell, fromthe figures that we | ooked at
before, which would be the figures on Slide 16 and 17.
We see significant variability in the annual runoff,
and as we di scussed, it's probably even nore vari abl e
than what is depicted in that figure. And the slide on
Slide 17 shows that there's strong correl ati on between
t he peak flows, in other words the flood regine, and
t he annual runoff. So the conbination of those two

says to ne that we certainly had periodic floods during
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that tinme.

In addition to that, there's good evi dence
that there hasn't been a systenmatic shift in the
climate during that period of tine, going back, you
know, several centuries. And there undoubtedly are
changes in the watershed, but not of sufficient anount
to conpletely change the fl ood regine.

And so ny overall conclusion is that the
fl ood regi ne was probably very simlar under ordinary

and natural conditions to what it is now.

Q You have no ot her evidence besides that Meko
and G aybill data, the predevel opnment annual fl ows,
correct?

A That's the only quantification that | have.

Q How many cfs does it take to nake sonet hi ng

into a large flood, in your mnd?

A | don't have a nunber in nmy m nd.
Q Do you have an estinate?
A Well, according to Slide 13, the one in

ten-year peak under the current reginme is roughly

20, 22,000 cubic feet per second. So | think something
in the range of 20 to 30,000. From a geonorphic
perspective, it would have to be a flow that's big
enough to conpletely fill the channel or go out of bank

and have enough energy to cause changes in the channel.
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Q I would |ike to show you a docunent that you
cite as a reference that you relied on by
Dr. Huckl eberry, "Contrasting channel response to
floods on the mddle Gla R ver."

Is that a docunment that you relied on in
your -- reaching your declaration, in working, naking
your decl aration?

CHAl RVAN NOBLE: M. MG nnis, do you
have sonet hi ng?

MR MCANNIS: Do you have copies for
the rest of us? 1Is it an exhibit, or are you just
going to showit to hin? D d you print it out for
ever ybody?

MR HYRCKO | did not, but it's cited
by --

MR SLADE: Wiat's the date of the
paper ?

MR, HYRCKO 1994, "Contrasting channel
response to floods on the mddle Gla R ver," by Gary
Huckl eberry, in Geol ogy, Volunme 22, Pages 1083 to 1086.

THE WTNESS: | did cite this, yes.

MR MCANNS: It's not been subnitted
as an exhibit and it's not before the Comm ssion. |If
you want to ask about it, | guess that's okay. But

it's not in the record.
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MR HELM We'll put it in the record
this afternoon. How s that, Mark?

MR HYRCKO. Dr. Mussetter relied on
t hat .

MR SPARKS: | actually noticed that
he's supplying us with one now.

MR. HELM He can get one now.

MR. SPARKS:. Yeah, there you go.

CHAI RVAN NOBLE: Ckay, M. MG nni s,
woul d you clarify what you wanted to know, have done or
expl ai n?

MR MCANNIS: Wll, if he's asking him
about a docunent that none of the rest of us have
scene. Maybe Dr. Mussetter has seen this. W saw this
yesterday. At |least the State was nice enough to nail
it to ne the day they used it. W haven't even seen
this docunent. There's no way for me to effectively
redirect himor even understand what the testinony is,
because | didn't hear about the docunent until today,
and he didn't even bring a copy.

CHAI RMAN NOBLE: Now, M. Hyrcko or

M. Helm would you respond?

MR HYRCKO  Yes. The docunent was
relied upon by Dr. Mussetter in reaching his opinion.
He certainly is famliar wth this docunent. He said
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as nmuch nonents ago.

| amjust going to ask himto read a
section fromthat docunment, and if M. MG nnis woul d
like, 1'"Il supply himw th a photocopy of this after
the fact, or he can look at this copy and redirect
Dr. Mussetter to his heart's content. But | think it's
a fair question to ask hi mabout references that he
cites in his declaration.

MR MCANNIS: And | don't have any
problem w th hi masking about it. | just think the
rest of us are entitled to see a copy, if it's not
al ready been admtted as an exhibit, while he's asking.

MS. HERNBRCDE: What was the date,
again, I'msorry?

MR HYRCKO:  Decenber of 1994.

CHAI RVAN NOBLE: Jeff, how much nore
time do you have in exam nation?

MR HYRCKO This is -- naybe one or two
questi ons.

CHAI RVAN NOBLE: COkay. WII it be
possi ble for you to obtain copies for distribution
during the lunch period?

MR HYRCKO | imagine. | don't know
where | woul d make copies here locally, but | inagine I

can find sonething and bring enough copies for
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M. MGnnis and any other attorneys that would like to
have a copy.

MR MCANNIS: Just to try to speed
things along, to the extent that the copy that
Dr. Mussetter has is going to be avail able over the
unchtinme, | can look at it and he can look at it, and
maybe t hat sol ves the probl em

CHAI RVAN NOBLE: Are there any ot her
attorneys who share M. MG nnis's concern regarding
this particul ar docunent ?

MR, SPARKS: W do.

MR MCANNS: 1'Il share it with
M. Sparks.

CHAI RVAN NOBLE: | believe at |east two
ot her hands have gone up.

MR HOOD: | would like a copy, but I
don't want to hold things up.

M5. MONTGOVERY: Yeah, | would say that
as wel |.

MS. HERNBRCDE: M. Chairman, we w ||
assi st Maricopa County in this matter and bring copies
back after | unch.

CHAI RVAN NOBLE: Thank you. WII that
be satisfactory to the other counsel ?

MR MCA NNI S: It wll for ne.
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CHAI RVAN NOBLE: Ckay.
Pl ease do not forget the Expendabl es
Three and their trusty Sancho Panza.
COWM SSI ONER HORTON:  Wiat a very
literate nan, Don Qui xot e.
CHAI RVAN NOBLE: l''msorry we
interrupted you in that way, but please continue.
MR. HYRCKO  Thank you.
BY MR HYRCKO
Q Dr. Mussetter, could you please read the
section that's highlighted there, H storical Channel
Changes?
A Sur e.

H storical records of floods and channel
changes on the mddle Gla R ver indicate that the
river has not responded simlarly to all |arge fl oods.
Bet ween 1696 and 1891, both anecdotal evidence and
survey plats indicate that the study reach was
characteri zed by a single, narrow channel |ined by tal
trees, citing (Rea, 1983). This form was nai ntai ned
despite catastrophic floods in 1833 and 1868. That
cites (Dobyns, 1981). The first obvious bank erosion
and channel w dening occurred in 1891 (Huckl eberry,
93b), but it was not until the floods of 1905 that the

mddle Gla R ver changed froma single, slightly
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Si nuous, narrow - -

Sorry. Pardon ne. 1'll slow down. Let ne
start.

But it was not until the floods of 1905 that
the mddle Gla R ver changed froma single, slightly
si nuous, narrow channel to a w de, straight, braided
channel. A single netanorphosis occurred in the upper
reach of the Gla River in the Safford Valley, Arizona,
citing (Burkham 1972). Tree-ring evidence indicates
that the decade of 1905 to 1915 was probably the
wettest in 500 years in central Arizona, and that
refers to the Meko and Graybill docunent that | used in
nmy report.

Large fl oods in 1905, 1914 and 1916 resulted
in repeated bank cutting and mai nt enance of w de,
brai ded channel plan forns. |[In 1928 the channel was
still wde (GO survey notes; Table 1), but thereafter
drier conditions and the Coolidge Dam effectively
decreased the frequency of | arge floods passing through
the study reach. The nornally dry channel was subj ect
to episodic, relatively small streamfl ow events that
hel ped to create and maintain a small, relatively
narrow and si nuous, |owflow channel within a w der
fl ood channel; i.e., a conpound plan form (G af, 1988).

It was not until 1983 that the mddle Gla R ver
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underwent anot her | arge fl ood.

Q Thank you, Dr. Mussetter. And this was a
docunent that you relied on and reviewed in reaching
your opi ni on?

A It is.

Q Dr. Mussetter, every channel change that you
di scuss in your report that resulted in the channel
becom ng brai ded was caused by a flood, true?

A Wul d you say that again, please?

Q Every channel change that you di scuss in your
report that resulted in the channel becom ng brai ded
was caused by a flood, true?

A The general thesis of the discussion in ny
report is that the floods are the prinary driver of the
brai di ng, yes.

MR, HYRCKO. Not hing el se. Thank you.

CHAI RVAN NOBLE: That's all?

Is there anyone el se who w shes to ask
sone questions of Dr. Miussetter?

And, M. McG@ nnis, do you wsh to do
this before lunch or after |unch?

MR MCANNS: | think given the fact
t hat we saw a docunent that we haven't seen before,
would Ii ke to have a chance to look at it and finish up

after lunch, if that's okay with you.
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CHAI RVAN NOBLE: Okay. |Is there anyone
else that would |i ke to ask sone questions of
Dr. Mussetter that we can finish in five m nutes?

l'"mnot trusting | awers at their word.
Then we will adjourn for lunch and we'll come back here
at about, oh, quarter after 1:00.

(A lunch recess was taken from
11:51 a.m to 1:15 p.m)

CHAI RMAN NOBLE: M. MG nnis, please
begi n.

MR MCA NNI'S:  Thank you, M. Chairman.

REDI RECT EXAM NATI ON
BY VR MCA NNI S:

Q Dr. Mussetter, | have some questions to
follow up on sone of the cross-exam nati on that was
done with you the | ast day or so, okay?

A Ckay.

Q M. Sl ade asked you sone questions about your
boati ng experience, and he specifically asked you
whet her you had ever conme across a beaver dam Do you
recall that?

A | do.

Q Can you tell us where that was?

A It was on the upper Pennsylvania in M chigan.
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It was a small stream

Q Do you renmenber the nane of the strean?
A | actually don't renenber.
Q And | think you said to himyou cane upon the

beaver dam and you actually had to get out of the boat
and carry the boat around the dam is that right?

A That's correct.

Q Were you on a one-day trip or a several -day

expedi tion at that point?

A | was just on a one-day trip.

Q How nmuch gear did you have with you?

A M ni mal .

Q If you had had five days worth of canping

gear with you, would you have had to unl oad the canoe
before you carried it?

A In this case | would have, yes.

Q If you had 500 pounds worth of beavers pelts,
woul d you have had to unl oad the canoe and go around
it?

A Yes.

Q M. Slade, | think it was M. Sl ade, asked
you sone questions about --

CHAI RVAN NOBLE: Excuse ne. Wuld the
record reflect that M. Hood has entered the room

MR HOCD: | saw everybody el se wal ki ng

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1855

in at the sanme tinme, M. Chairnman.

Pardon the interruption.

CHAI RVAN NCBLE: ' msorry. l'"'msorry |
interrupted you, M. MG nnis.
BY MR MCG NN S:

Q He al so asked you sone questi ons about your

Power Poi nt presentation, | believe, which was
Exhi bit X026. And you don't need to go to it, because
| think you'll probably renmenber it enough for this
question. He asked you about Slide 8, which was a

pi cture of the Copper R ver in Al aska.

A Yes.

Q Do you recall that?

A Yes.

Q And you, | think, said that was a braided

river that could be navigable; is that right?

A Yes.

Q Do you have any idea what the magnitude of
flows is in the Copper R ver as conpared to the Gl a
Ri ver?

A Vll, | actually tried to | ook that up.
There aren't any gauges in that vicinity, but it's a
very large river, so they're nmany tines greater than
the flows in the Gla R ver. Probably the flowin that

picture is as big as any of the recorded fl oods.
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Q And | think naybe you testified on direct
even, that a braided river could be navigable if there
was a ot of water there?

A Sur e.

Q Toward the end of your cross-exam nation with
M. Hyrcko, he showed you a docunent from Huckl eberry
that's now been marked as Exhi bit X034 " Contrasting
channel response to floods on the mddle Gla R ver,
Arizona." Do you recall seeing that?

A Yes.

Q And that was one of the docunments that you
had cited in your report; is that right?

A That's correct.

Q Do you have a copy of that wth you?

A Yes, | do.

Q Ckay. | want to ask you sone questions just
about the first introduction part of it.

The first sentence after the introduction
says, Channel norphology in plan-view formin arid and
sem-arid streamsystens is |argely dependent on the
frequency and magni tude of large floods, wth sone
citations there.

Do you agree with that?

A Yes, | do.

Q Is that consistent with the opinion that
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you' ve given the Conmi ssion in this case?

A It is.

Q The next sentence says, Consequently, such
systens --

COWM SSI ONER ALLEN: M. MGnnis, I'm
sorry, point out where in the docunent you're talking
about .

MR MCANNIS: Reading right after the
introduction, right in the introduction. Do you see
that on the | eft-hand side of the first page --

COW SSI ONER ALLEN: Yeah, | see that.

MR MCANNIS: -- it says Introduction?

COWM SSI ONER ALLEN:  Yeah.

MR MCANNS: |I'mon the second
sent ence now.

COW SSI ONER ALLEN: Consequent|ly?

MR MCANNIS:  Yes, sir.

BY VR MCA NNI S:

Q Consequently, such systens seldommaintain a
stable form at decadal to century tine scale.

Dd | read that right?

A You di d.

Q Wiat does it nean to seldom maintain a stable
format decadal to century tine scal es?

A Means that over periods of tens of years, up
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to a century, they showed dynam c behavi or; they shift
around, they change.

Q Ckay. And the next sentence says, The Gl a
River in Arizona is an arid-region streamin which
conpl ex rel ati on between fl oods and channel changes
occurs.

Dd |l read that right?

A You di d.

Q Do you generally agree with that principle?

A Yes.

Q And then the next sentence says, Specific
hydroclimatic conditions favor the production of
catastrophic floods in the Gla R ver watershed.

Did | read that correctly?

A You did, and | agree with that.

Q And the | ast clause of that sane sentence
says, but not all large floods result in the sane
channel response.

A Yes.

Q Is that correct?

A That is correct.

Q Is that consistent with the opinion you' ve
gi ven this Commi ssi on?

A It is.

Q You were asked sone questions by both the
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| awyers about the Wnkleman case. Do you recall that?

A | do.

Q And Wnkleman is State of Arizona ex rel.

W nkl eman versus ANSAC. Do you understand that to be
t hat case?

A Yes.

Q Was t hat case decided in 20107?

A | believe so.

Q Is it your understanding that the W nkl enan
case dealt with this Conmm ssion's findings on the upper
Salt River?

A Yes.

Q Do you know if the Wnklenman case i nvol ved
any review of the Comm ssion's findings on the Gla
Ri ver?

A | don't believe it did.

Q And is it your understanding that the report
on the lower Salt River that was at issue in Wnklenman
was done in Septenber of 2005; does that sound about
right?

A That does sound ri ght.

Q And the report, the Conmm ssion's |atest
report on the Gla R ver wasn't done until January
2009.

A That's correct.
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Q And, in fact, the trial court decision in the
|l ower Salt R ver case was about 2007; is that right?
A That sounds ri ght.
MR MCANNS: Ckay, you guys, |I'm
trying to |listen.
BY VR MCA NNI S:
Q Ckay, thank you.

So do you know of any court decision that has
consi dered or found invalid this Conm ssion's January
2009 decision on the Gla R ver?

A | do not.

Q Yesterday afternoon M. Sl ade had poi nted you
to a particular exhibit, and | didn't have it in front
of me and I'mnot sure I'mgoing to get right which one

it was, but maybe you can understand from ny

description. And that was an exhibit where it was
t al ki ng about mappi ng net hods on the GO plats. Do you
recall that?

A | do recall that.

Q Do you recall which exhibit that was, which
author it was?

A It was from Huckl eberry 1996, | believe.

Q And he gave you a notebook with sone tabs in
it --

A Yes.
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Q -- that you were | ooking at, right?
A Yes.
Q And was t hat Huckl eberry article one that you

had cited in your report?

A It is.

Q Until yesterday, when was the last tine you
had read that Huckl eberry article, if you can recall?

A Ni ne nonths, six to nine nonths ago.

Q And | never got a chance to see the notebook
t hat he handed you with the tabs in it, but on the tab
t hat he handed you, did that have the whole article, or

did it just have one page?

A I think it was just one or it m ght have
over |l apped into two pages. It was just a few pages,
t hough.

Q So that tab didn't have the whole article to

put the sentence he was reading to you in context,

right?
A It did not.
Q Have you had a chance since yesterday to | ook

back at that article and read the whol e thing?

A | did go back and reread it.

Q And ny i npression of what the one sentence he
was havi ng you read was along the |ines of the napping

met hods that the GLO used had changed at sone point.
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Is that generally correct?

A Well, sort of. | think the two maps were
made by different entities, but that the -- the
procedure that -- the features that they were mapping
m ght have changed sonewhat .

Q Ckay. And based upon your review of the
entire article last night, is that your understandi ng?

A I"'mnot really sure that that's what it says.
| can see how it could be interpreted to nean what he
was i nplying by his questions, but | can also interpret
it other ways, so I'mnot really sure that it -- all of
the differences you see in those naps are just strictly
because they map using different procedures.

Q And that interpretation is based upon a
review of the entire docunent, not just --

A That's correct.

Q -- one or two sentences he picked out for
you?

A That's correct.

Q Do you have a copy of your Power Poi nt handy
that we can pull up electronically?

A | do.

Q Is it warmng up, is that what we're waiting
for?

A Yeah, it's com ng.
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Q Ckay. This is the PowerPoint that you
presented, Exhibit X026; is that right?

A Yes.

Q And we tal ked about it at sone |ength
yest er day.

A Yes.

Q And we have it up on the screen.

Can you flip over to or slide down to
Slide 227
And M. Slade referred you to two or three
different of these sets of diagrans, and | think this
was one of them And it was ny inpression, from what
his questions were, was he was trying to lead to the
conclusion that the difference between the two maps --
| guess there's three -- two nmaps on this slide was
maybe just based on the different mappi ng net hods t hat
changed between 1883 and 1907. Do you recall that
testi nony?
A | do.
Q WAas t hat your understandi ng of what he was
trying to show as wel | ?
A That was al so ny i npression.
Q And based upon your review of the docunent
you | ooked at last night, at this point you' re not even

sure that there was a change i n mappi ng nethods; is
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that right?

A ' mnot sure of that, yes.

Q And |l et's assune for a mnute, though, that
his premse, if that's his prem se and that that
prem se is correct, if there was a -- if the difference
bet ween t hese two photos in 1883 and 1907 was j ust
based on nmappi ng net hods, wouldn't that nean that the
river was essentially the sanme in both tinme periods?

A Yes. If his proposition was correct, then

usi ng these mappi ng net hods, you would see a w de,

brai ded channel as well, flood channel in the top
phot o.
Q In other words, if you used the mappi ng

met hods that were used for the 1907 map in 1883, you
woul d have had a broad channel as well ?

A Yes.

Q Now, as between 1883 and 1907, which of those
two tine franes do we know nore precisely what the

river actually | ooked |ike?

A I would think the nore current tinme frane,
1907.

Q And why is that?

A Wel |, because they were mapping in nore
detail at that tine. |It's closer to the present tine.

We have nore informati on about the river at that tine,
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nor e peopl e were around.

Q And we actually have seen in this case, in
this week actually, photographs from 1907, roughly --

A Yes.

Q -- right?

Dr. Littlefield had phot ographs of the river
in 1905. Do you recall those?

A | do.

Q He had phot ographs of the river in 1910, I
believe. Do you recall those?

A | do.

Q Do you know of any photographs of the Gla
Ri ver in 1883 or earlier?

A ' m not aware of any.

Q So if the river was the sane, if you're
assum ng that M. Slade's prenmise is correct and the
difference in these two maps i s just based on nappi ng
met hods, and if the river was the sanme, and we know t he
1907 was the nost likely to be correct, wouldn't that
al so nean that the river was broad and wi de in 1883,
and it's just drawn differently because of the
di fferent mappi ng net hods?

A That could very well be the case.

Q And all the testinony that you've heard so

far in this case doesn't support that, does it?
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A That's right.

Q And as a matter of fact, the State itself has
put on evidence to show that in the md 1800s, up to
the floods in the |ate 1800s, they've been trying to
show that it was a single neandering channel lined with
cot t onwoods?

A Yes.

Q And that's kind of what this picture actually
| ooks like in 1883, right?

A It's a single-thread channel for sure.

Q So if his prem se was correct, then it is
contrary to all the evidence his own w tness has put
on?

A Yes.

Q Wll, let's sort of step back from fantasy
| and then and ask you another question, and that is, is
his prem se correct? |Is there any real dispute that
the Gla R ver widened between the | ate 1880s and

st at ehood?

A I don't think there's any di sputes about
t hat .

Q And what's your basis for that thought?

A Vell, there's several docunents that |'ve

tal ked about in ny testinony, the Burkham study, the

Huckl eberry studi es, other descriptions of how the
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river responded to the flooding around the turn of the
century.

Q And as a matter of fact, this particular
Commi ssion has witten a report that tal ks about how
the river broadened -- w dened and braided in the | ate
1800s and early 1900s; is that right?

A That's correct.

Q Do you have a copy there on your conputer of
t he January 27th, 2009 report fromthis Conm ssion?

A | do.

Q Can you pull that up for us?

Ckay, and this says, In the Matter of the
Navigability of the Gla R ver fromthe New MeXxico
Border to the Confluence with the Col orado Ri ver,

G eenl ee, Gaham Gla, Pinal, Mricopa and Yuna

Counti es, Arizona.
Do you see that?
A Yes.

MR MCANNIS: And I've got -- if you
don't have it, |I've got sonme extra hard copies, if
anybody wants one. Judge, would the Conm ssion |like a
hard copy?

This is wthout the attachnents.

Who el se?

And |'ve given the Comm ssion hard
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copies. One left.

The 2009 report is a couple hundred
pages |l ong or longer. The copies |I've handed to the
Conmmi ssion, just for the record, does not include the
vol um nous attachnents. It's just the hard -- the
actual body of the report, which I think goes up to
Page 89, with the signatures of who the then
Conmi ssi oners were.

BY MR MCG NN S:

Q And | want to talk some with you about what
this Comm ssion found and what evi dence was before it
back in 2009 based upon the 2005 heari ng.

A Ckay.

Q Ckay? And you weren't at that hearing; is
that right?

A I was not.

Q Have you reviewed the transcript of that
heari ng?

A | have reviewed portions of the transcript,
yes.

Q Let's turn to the next page, which is the

Tabl e of Contents. And you see down under Roman

nuneral VIlI.Gthere's a section that's call ed Geol ogy,
Geonor phol ogy and Hydrol ogy of the Gla R ver. Do you
see that?
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A | do see that.

Q And that starts on Page 627

A Yes.

Q Is it your understandi ng that that section
summari zes the Conmmi ssion's findings with respect to
those scientific i ssues based on the evidence that was

presented to it in 20057

A. Yes, it is.
Q Ckay, let's go down to Page 62. kay,
Section 2, that's where subsection -- excuse ne.

Page 62, that's where Subsection G starts, correct?

A Yes.

Q Ckay, and I'm going to save you the burden of
readi ng, because we've got sone reading to do, and |I'm
going to try and start out by reading it to you and
have you agree with ne whether | read it right or not.
| s that okay?

A Ckay.

Q The | ast sentence of the first paragraph
t here under G says, sunmari zi ng that paragraph, says,
Thus, the river has been described as extrenely

erratic, unstable and unpredictable in its disposition.

Do you see that?
A | do see that.
Q Did | read that correctly?
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A | believe so.

Q So based upon the evidence before it at the
2005 hearing, this Conm ssion found in 2009 that the
river was described as extrenely erratic, unstable and
unpredictable in its disposition?

A Yes.

Q Based upon the evidence that you revi ewed
fromthat prior hearing and the testinony and evi dence
you've seen in this hearing, would you agree with that
stat ement ?

A I think that's a reasonabl e descri ption.

Q Ckay, let's go down to Page 64. The first
sentence in the second full paragraph there says, The
flow of the river is difficult to characterize, partly

because there were few records kept until the 1880s to

1900.
Do you see that?
A | do.
Q Did | read that correctly?
A Yes.
Q Based upon your review of the evidence from

t he 2005 hearing and the additional evidence and
testinony that you' ve seen in the |last eight days of
this hearing, would you agree with that statenment?

A Yes. They are sparse to nonexistent prior to
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that tine frane.

Q Let's go on down to Page 67 of the 2009
Conmi ssion report, and begi nning at the bottom of
Page 67, there is a rather | ong paragraph that
descri bes the Conm ssion's understanding of the
testi nony and evidence presented by the Land Depart nent
in the 2005 hearing, specifically in the report that
was updated in 2009 by M. Fuller.

I s that your understandi ng of that paragraph?

A Yes.

Q So the bottom that | ast paragraph there
says, The navigability study prepared by the Arizona
State Land Departnent and updated through June of 2003
by J.E. Fuller contains a detail ed chapter on

hi stori cal geonorphol ogy of the Gla River with

nuner ous quotes fromDr. Gary Huckl eberry of the
Ari zona Ceol ogi cal Survey.
Did | read that correctly?

A Yes.

Q And that's the same M. Fuller -- is it your
understanding that's the same M. Fuller who's
testified this week --

A Yes.

Q Last tine.

A Last session, yes.
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Q M. Huckl eberry, are you famliar wth hinf
A I'"mfamliar with his witings.
Q And he wote the docunment that we just | ooked

at a few m nutes ago, right?

A He did.

Q Is it your understanding that M. Huckl eberry
testified on behalf of the State Land Departnment in the

2005 hearings that resulted in this 2009 deci sion?

A Yes.
Q The next sentence says -- and this is the
Comm ssion, again -- says, In the pioneer period, there

was, during a good deal of the tine, a single channel
streamw th noderate flowin the upper Gla Valley.

Did | read that correctly?

A Yes.

Q I's that your understanding of the facts?

A The anecdotal evi dence seens to indicate
t hat .

Q And is that consistent with the opinion

you've given to the Comm ssion in this hearing?

A It is.

Q The next sentence says, The |arge fl oods of
t he 1890s and early 20th century changed the river
significantly, such that afterwards it showed a w de

sandy flood plain with several branchi ng channel s.
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Did | read that correctly?

A Yes.

Q Is that consistent with the testinony you
have gi ven yesterday and today?

A Yes.

Q Do you think there's any di spute about
whet her the fl oods of the 1890s and early 20th century
made the Gla R ver generally into a w de sandy
floodplain with several braidi ng channel s?

A | don't believe there is.

Q The next sentence says, The consecutive
fl oods would maintain the w de, braided conditions on
the alluvial reaches of the river.

Did | read that correctly?

A Yes.
Q Do you have any di sagreenment with that?
A No.
Q The next sentence says, The gauges and ot her
flow data show a relatively | ow, although consistent,
flow of this portion of the river.

Dd | read that correctly?

A Yes.

Q Do you have any di sagreenment with that?

A No.

Q ' mgoing to skip down sone because | don't
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want to read every sentence in the whol e 100-and-sone
pages.

About hal fway down the page there's a
statenent that says, Likewise, in this area -- and here
they're tal king about the area around Fl orence. Yeah,
the area around Florence in that sentence; mddle Gl a,
| believe.

Li kewi se, in this area, the fl oods of the
1890s and early 1900s caused a great deal of channel
and bank cutting and transforned the Gla R ver into a

w de, braided channel with very little depth when it

did flow
Did | read that correctly?
A Yes.
Q Is it your understanding that's a correct

stat ement ?

A Yes.

Q Is that consistent with the testi nony you' ve
given to the Conmm ssion the |last two days?

A It is.

Q If you go down to the bottom of Page 68, the

Comm ssion says, |In summary, this report states; and

it's ny understanding, and you can correct ne if you
think I"mwong --

A Vait. Onh, | see it.
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Q The very bottom of the page.
A | see it.
Q My under st andi ng, they're tal ki ng about the

report prepared for the State Land Departnent, updated

by M. Fuller hinself. [Is that your understandi ng?
A Yes.
Q If you flip over to the top of Page 69, this

is the Comm ssion from 2009 quoting a report prepared,

at least in part, by M. Fuller in 2003; is that

correct?
A Yes.
Q Ckay. And that report was participated in by

Dr. Huckl eberry, also, correct?

A That's ny under st andi ng.

Q The quote at the top of Page 69 says, The
Gla R ver is a classic exanple of a dryland river that
sel dom seeks an equilibriumform

Did | read that correctly?

A Yes.

Q Do you agree with that statenent --

A Yes.

Q -- by M. Fuller?

A Yes.

Q Is that consistent with the testi nony you' ve

gi ven over the last two days?
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A It is.

Q There's sone citations there, and then it
says, Unlike rivers in humd regions that have nore
stabl e channel s adjusted for nobre continuous stream
floww th | ess variance in discharge, the dryl and
rivers are inherently nore unstable and nore prone to
changes i n channel configuration.

Did | read that correctly?

A You di d.

Q Do you agree with that statenment --

A Yes.

Q -- by M. Fuller?

A Yes.

Q Is that consistent with the testi nony you' ve
gi ven over the | ast two days?

A It is.

Q The next sentence says, In such unstable
fluvial systens, channel configuration depends nuch
upon the history of previous flood events.

Did | read that correctly?

A Yes.

Q Do you agree with that statenent by
M. Fuller, quoted by this Comm ssion in 2009?

A | do.

Q Is that consistent with your testinony in the
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| ast two days?

A It is.

Q The next sentence says, Periods of high flood
frequency are likely to correlate with periods of
i ncreased channel instability.

Do you agree with that statenent?

A | do.

Q Dd 1l read it correctly?

A Yes.

Q Is that consistent with the testinony you' ve

given to the Conmi ssion this week?

A Yes.

Q The next sentence says, Consequently channel
pl an form and geonetry of the lower Gla R ver in 1912
can al so be characterized as nostly shall ow and
br ai ded.

Do you agree with that statement by

M. Fuller?
A | do.
Q Is that consistent wth your testinony over

the | ast coupl e of days?

A It is.

Q The | ast sentence in that quote says, The
prem se of this study is that the Gla R ver responds

to secular climatic variability by radical changes in
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channel configuration and that periods of increased
fl ood frequency correlate wth unstable, braided
channel conditi ons.
Dd | read that one correctly?
A Alnost. You left out |arge flood frequency.
Q I'"'mjust checking to see if you're watching.
Is that consistent wth your testinony over
the | ast coupl e days?
A It is.
Q And do you agree with the statenent by
M. Fuller, as quoted by the Conmmi ssion in this 2009

report?

A | do agree with it. | believe that actually
cane fromthe Huckl eberry docunent, but | agree wth
it.

Q Huckl eberry chapter in the report that was

signed by M. Fuller, prepared by M. Fuller; is that

correct?

A Yes.

Q And then the next sentence, and |I'm not goi ng
to go through and read it line by line, but the next

sentence tal ks about M. Huckl eberry's testinony before

t he Comm ssion on Novenber 17th, 2005; is that right?
A Yes.
Q Anmong other things, Dr. -- M. Huckl eberry --
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is it M. Huckleberry or Dr. Huckl eberry? Do you

know?
A | believe it's Mster.
Q Ckay. M. Huckleberry stated that the Gl a

Ri ver was a very dynami c river because the discharge is
so fluctuating and thus is simlar to other rivers in
dry | ands and deserts.
Is that what it says there?
A It is.
Q And do you agree with that?
A | do.
Q Maybe | am going to read every sentence.
He stated that the character of the river had
been significantly changed by the very | arge fl oods,
particularly those in 1891, 1893, 1905 and 1916.
Is that correct?
A And, al so, 1906.
Q And that's consistent with the testi nony
you' ve given over the |ast couple of days?
A Yes.
Q And the rest of that page goes on to talk

about the statenents that M. Huckl eberry made in his

testinobny to the Conmm ssion back on Novenber 17th,
20057

A Yes, it does.
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Q And it's your understanding at that point he
was testifying on behalf of the State Land Depart nent
itself; is that correct?

A That's ny under st andi ng.

Q So based upon your review of the Conmm ssion's
report and the statenent of the evidence that was
presented back in 2005, including statenents by
M. Fuller and Dr. Huckl eberry, M. Huckl eberry, do you
bel i eve there's any reasonabl e di spute that the fl oods
in the late 1890s and early 1900s changed t he channel
formof the Gla R ver?

A I think there's no dispute about that.

Q Do you think there's any reasonabl e
di spute of the fact that after those floods, in and
about the date of Arizona statehood, that the Gla

Ri ver, because of those floods, was a w de, brai ded

channel ?

A | don't believe there's any di spute about
t hat .

Q And is that a big portion of what your
opi ni on has been today, those two things | just talked

about ? What your opinion has been over the | ast couple

of days, is that a big portion of what you're talking
about ?
A Those are very inportant elenents of ny
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opi ni on.

Q And the other -- ny understanding of the
third el enent of your opinion is, based upon that and
ot her evi dence, you believe that the river was not
navigable in its ordinary and natural condition?

A That's correct.

Q So if those are the three underpi nni ngs,
three main things you said in your testinony, the first
two really have been agreed by the State's experts,
al ready found by the Conm ssion, and al so agreed to by

Dr. Huckl eberry; is that right?

A That appears to be the case.
Q The last thing | want to deal with in this
report is, on Page 70 it starts tal king about -- the

Conmmi ssion there starts tal king about Dr. Schunm  And

we have had sone di scussion of Dr. Schunm over the | ast
coupl e days. And he, | assune, also in this report --
excuse ne. This decision also shows that he agrees
Wwth those two prem ses that we just tal ked about,
right?

A That's correct.

Q That there was a change in the channel and
that it was braided after the fl oods?

A That's correct.

Q Ckay. The only portion | want to refer you
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to, in addition to that where it referred to

Dr. Schumm is, | think naybe it was in response to
M. Slade's questioning yesterday. It mght have been
M. Hyrcko today. It all kind of blends together for
me. But one of them asked you, didn't Dr. Schumm j ust
deal with the portion of the Gla R ver below the Salt
Ri ver confluence. Do you recall that?

A | recall that question.

Q And do you recall your answer was sayi ng,
yeah, | think he did just deal with the |l ower portion
bel ow the Salt River confluence?

A Yes. | based that on the title of his
report.

Q And the title of his report probably |eads to
that conclusion, in that it deals with the lower -- the
title says the lower Gla R ver; is that right?

A That's correct.

Q On Page 72 of the Comm ssion's report,
there's sone di scussion, sone quoted testinony by the
Conmm ssion, and testinony by Dr. Schumm that would
seemto refute that conclusion; is that right?

A Yes. He had information in his report that
applied, actually, to the mddle reach of the Gla
upstreamfromthe Salt River confl uence.

Q And there on Page 72, they're quoting the
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transcript fromthe Novenmber 17th, 2005 hearing at
Page 21. | would like you to just read along with ne
and nmake sure I'mreading this right. They're talking
about his opinion that the river is nonnavigable. And
if you start at the question about two-thirds of the
way down the page. And it doesn't say who was asking
t he questi ons.
And you said that's in regard to | ower reach.
s that correct?
Do you see that question?
A | see that.
Q Ckay. And then Dr. Schunmm s response is:
Wll, that's the title of ny report, but the
data and information that | had from Huckl eberry and
Bur kham show that the river was -- the entire river
increased in wdth during that tine. So ny assunption
isit's wide, it's shallow, steep, braided river. And
that type of river wthout the vast quantities of water
in the Nile and --
' mnot even going to say this next word
right. Brahmaputra? How do you say that?
A Br ahmaput r a.
Q -- Brahmaputra, would |ikely be unsusceptible
t o navi gation.

And then after a break the quote continues:
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So, Dr. Schumm 1is it your opinion that the
entire length of the Gla R ver through Arizona is
non- navi gabl e? Answer: | would have to say yes,
that's my concl usi on.

Dd | read that correctly?

A You di d.

Q So based upon that testinony, quoted by the
Commi ssion itself inits report, is it your
understanding that Dr. Schunm in his testinony, dealt
wth the entire Gla R ver and not just the portion
bel ow the Salt River confluence?

A That's correct.

Q Ckay. Last question, | hope.

Is there anything that you've heard in the
testinony in June and the testinony over the |ast,
roughly, two and a half days this week that has changed
your concl usi ons and opi nions as set forth in your
report?

A No.

MR MCANNIS: No nore questions.
CHAI RMVAN NOBLE: Thank you.

Now, are there any other w tnesses in

opposi tion?
Ch, do you want to ask himsone?
MR HELM | would beg perm ssion of
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the Comm ssion to do this. | realize that |
sonetines engage in a folly of thinking that | awers
won't bring up stuff that they didn't use on direct
when they get the privilege to do redirect, but I
usual ly get proved wong, and Mark has once again
proven ne w ong.

CHAI RVAN NOCBLE: Excuse ne, John, but
are you bringing up sonething that didn't cone up on
direct or cross?

MR HELM | believe so. | nean this
last flight through your 2005 report | don't recall
Mark ever bringing up on his direct.

MR MCANNIS: Everything | did in
redirect was tied directly to sonething they brought up
i n Cross. Now, ny redirect doesn't have to be within
the scope of ny direct if they go outside the scope of
my direct in their cross.

| thought | was pretty careful in
letting you know what portion of their cross | was
dealing with. If you want to go back through that,
that's fine. But there's no reason whatsoever for any
recross of this witness, and especially by a different
| awyer than the one who, fromthe sane party, who
crossed himthe first tine.

MR HELM We never asked a question on
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that report. Now, | can't swear for --

MR SLADE: | didn't ask a question, nor
did Dr. Mussetter cite that report in any of his
docunents.

MR MCANNIS: That report was directly
responsive to the questions fromthis gentl enan,

M. Sl ade, who seened to be saying that the only thing
that was different between those two maps was the
di fference in the nappi ng net hods.

And | went through that report to show
that not only M. Slade -- not only Dr. Miussetter --
what's your nane -- Dr. Mussetter, but also M. Slade's
own expert to this Conm ssion had testified to the sane
thing that M. Slade was trying to di sprove.

MR HELM In the real world, that
woul dn't be connect ed.

CHAI RMAN NOBLE: M. McG nnis, | agree

wth you.
M. Helm proceed.
MR. HELM Thank you. | just have a
f ew.
MR MCANNS: WII I have a chance to

re-redirect after he's done?
CHAl RVAN NOBLE: M. MG nnis, obviously

this chair is not going to restrict hardly anybody.
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MR MCANNIS: Ckay.

RECROSS- EXAM NATI ON
BY MR HELM
Q Il just want to talk to you about the report
that you -- Mark just asked --

CHAI RVAN NOBLE: Oh, the chair would be
nost inpressed if you would do it standi ng up, because
that neans it's not going to take very | ong.

MR HELM It won't.

CHAI RMAN NOBLE: No, go ahead and --

MR HELM No, for ne, you can see.

CHAI RVAN NOBLE: -- sit down, John. Sit
down, John.

MR HELM It's only four paragraphs.

CHAI RVAN NOBLE: Sit down. W're going
to be fine.
MR, SPARKS: Do you want ne to hold your
notes up over here so you can see then?
MR HELM You couldn't read it.
MR. SPARKS: No, so you can see them
MR HELM No, no, that's fine. 1| do
better this way.
BY MR HELM
Q Now, regardi ng the Comm ssion's 2005 report
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that you've testified here to, as | get it, basically
what you're saying is, |I've read that report and ny
testinony is consistent with all of the things that are

stated in that report?

A In the section that deals with the geol ogy
and geonor phol ogy of the river, | have read that in
sone detail, and ny testinony is consistent with that.

Q Is it fair to say that by no neans -- well

| et me back up one.

You didn't do any other scientific tests or
studi es other than the ones that you've told us about
before redirect, correct?

MR MCANNIS: This is clearly outside
t he scope of ny questioning about the report. If we're
going to go outside, outside, outside, we're going to
be here for several nore days. The questions of the
scientific study have nothing to do with what he said
he was just going to ask hi mabout, which was the 2009
report.

MR HELM If | can get the rest of the
stuff out, it mght, Mark.

MR MCANNIS: You just asked a

question, and |I'mobjecting to that questi on.
MR HELM | know you've got sone
heartburn because you did a fairytale on it. Let ne
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finish.
CHAI RVAN NOBLE: Excuse ne. This is the
direction, okay? Up here is where we talk.
MR MCANNS: | have no heartburn, by
t he way.
BY MR HELM
Q The question goes like this: Wat we're
getting tois, you didn't do the research, did you,
Doctor, that was done to support the 2005 report from
t he Comm ssi on?
CHAI RVAN NCBLE: Dr. Mussetter.
THE WTNESS: | did not do that
research, no.
BY MR HELM
Q Ckay. Did you read all of that research?
A | couldn't say | read 100 percent of it, but
| read the bulk of it.
Q When you say the bul k, what do you nean by
t he bul k? Whose did you read? Wiich of the witnesses’
research did you read?
A Wll, clearly Dr. Schunmm s.
Q Ckay.
A |'ve been read several of Huckleberry's
papers. |'ve read --
Q Did you read the paper or did you read the
COASH & COASH, | NC. 602- 258- 1440
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pri mary work behind the paper?

A I would have to go back through the details.
"' msure | read sone of the primary work behind it as
wel | .

Q Ckay. And am | right you haven't done any
i ndependent research, other than what you've already
told us about, rendering your other opinions?

A We' ve been through that. Yes.

Q Did you read the entire transcript fromthe

2005 heari ng?

A Not the entire transcript, no.

Q You weren't present for the 2005 hearing?

A | was not.

Q Ckay. Did you review every exhibit submtted

for the 2005 heari ng?
A No.
Q And, l|astly, Huckl eberry and Burkham di d not
study the entire Gla R ver in their reports, did they?
A That's true.
MR HELM Al | have.
CHAI RVAN NOBLE: Thank you.
M. MG nnis?
MR MCA NNI'S:  Nothing worth respondi ng
to there, Your Honor.

CHAI RVAN NOBLE: Now, is there any other
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evi dence to be presented by a party who mght be in
opposition to a finding of navigability on the G la?

(No response.)

CHAI RVAN NOBLE: I f not, then are we
ready for rebuttal testinony?

MS. HERNBRCDE: M. Chairman, in the
interest of time, the State has carefully revi ewed what
has happened in these | ast set of weeks, and we don't
feel we need any rebuttal.

However, if the Comm ssion has any
questions of M. Fuller, we are happy to make him
avai | abl e.

CHAI RVAN NOBLE: Do you have any
questions for hinf

No.

Ji n®?

MR HOOD:. M. Chairman, | just wanted
to rem nd you that there was sonme di scussi on about --
you got it.

CHAI RVAN NOBLE: You may show up | at e,
but you're on top of things.

Do you have any questions for --

MR, BREEDLOVE: Conm ssioner Allen m ght
have sonme questions for Rich.

CHAl RMVAN NOBLE: M. Hood, would it be

COASH & COASH, | NC. 602- 258- 1440
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possi bl e - -

Thank you, Dr. Miussetter. W excuse
you.

Wuld it be possible if we could have
M. Burtell come back up?

MR, HOCD: That sounds great.

MS. HERNBRCDE: | would like to reserve
rebuttal at this point, | guess, M. Chairman. |'m not
sure what we're doing here, so..

CHAI RVAN NOBLE: |I'm about to expl ai n.

MS. HERNBRCDE: | apol ogi ze for junping
ahead.

MR, HOOD: Just for Ms. Hernbrode, she
may not be aware. This isn't -- I"mnot going to be
asking Rich nore questions, except perhaps in
f ol | ow up.

There was sone questions by the
Conm ssioners that they didn't have a chance, so this
is their opportunity for that. So barring foll ow up, |
don't have any questi ons.

CHAI RVAN NOBLE: Oh, you're not?

M. Burtell, are you ready to cone up?

MR BURTELL: Yes.

CHAI RVAN NOBLE: You're not going to
have to.
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You think the State surprises us. Bill,
you surprised us.

What had happened was, at the concl usion
of M. Burtell's previous testinony, the chair
i nadvertently concl uded the hearing w thout allow ng
Conmi ssioners to ask sone questions. And there was a
Conm ssi oner who had a question or two, and we've
deci ded not to ask those. That's what we were going to
do.

Now, | understand that this kind of
concludes it for this part of the Gla R ver hearing.

We are scheduled to be in Florence a
week from Friday, on August 29, at 11:00 a.m, to take
| ocal testinony only with regards to the G a.

I s there any question about that?

M. Sparks.

MR SPARKS: M. Chairman, yes. WII
the record remai n open through the concl usion of the
hearing in Fl orence?

CHAl RVAN NOBLE: Let nme get to that in
just a nmonent. Let nme hear from-- was that what you
wer e aski ng?

MR HELM [|I'mjust trying to figure out
the tine frane for ny bass fishing.

CHAlI RVAN NOBLE: Okay. Here's the

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Transcript of Proceedings, Vol. VIII - August 20, 2014 1894

record situation: The record wll renmain open unti
Monday, Septenber 15, close of business, 5:00 p.m

You' ve either entered that into your PDA
or you've witten it down in your scribble, |I nean
scrabbl e. Anyway.

MR. SPARKS:. The scribble part refers to
the fact that you can read upside down from 20 feet
away. That's really good.

CHAI RVAN NOBLE: But | know who to | ook
at. Notice | didn't even go that direction.

MR MEHNERT: And I'll send the notice
out to the people who aren't here.

CHAI RVAN NOBLE: |Is there anything el se
we need to take up today?

Yes, John.

MR, HELM Just to continue ny
curiosity, in terns of when we're going to start
counting the 30 days that our nenorandumis due, then
will that be 30 days after we get the -- or 10 days
after we get the transcript, wll it be 10 days after
your hearing in Florence, assunming that the transcri pt
wi |l have arrived by that period? |I'mjust trying to
see what nmay help there.

MS. HERNBRCDE: It won't have.

CHAlI RVAN NOBLE: Joy?
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MS5. HERNBRCDE: W will not have a
transcript by next Friday, | can guarantee you that.

CHAI RVAN NOBLE: We'll send out a notice
as to when the briefing period will start.

M. MG nnis.

MR MCANNS: Just in terns of giving
us one less thing for lawers to fight out, again, I
think it would be helpful if you put the dates of the
briefing in about, you know, when the briefs are due,
so we don't fight out about what --

CHAI RVAN NCOBLE: Rat her t han nunber of

days?

MR MCA NNI'S:  Yeah.

CHAl RMAN NOBLE: We will do that.

MS. HERNBRCDE: Sorry. Can you rem nd
us? | renmenber vaguely that there were perhaps sone
page limtations. |'mhoping that they will be quite

gener ous because, there was a |lot --

CHAI RVAN NOBLE: Let's ask Poncho.

MR. BREEDLOVE: Wll, | thought we would
be consistent with what we've done in the past.

CHAI RVAN NOBLE: It will consistent with
what we've done in the past.

MR. BREEDLOVE: Which | believe was

20/ 30 and then unlimted for the findings of fact and
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concl usi ons of | aw.

MR MEHNERT: Ri ght.

CHAI RVAN NOBLE: Ckay. Now, does that
help at all?

W will give you nunber of days and date
when due when we send it out, send out the notice. |t
is 20 for opening, 30 for response, and then the
proposed findings of fact, conclusions of |aw, and
other itens is an unlimted page.

Was it the other way around?

MR HOOD: M recollection on the Santa
Cruz, which was the nost recent one we finished
briefing, | thought it was 20 and 10, which nay be a
little too short for this. But it was shorter. | know
that the response nenbs were shorter than the --

CHAI RVAN NOBLE: We don't like shorter
comment s.

MR. BREEDLOVE: | think it was 30/ 20.

CHAI RVAN NOBLE: Joe and |, we kind of
avoi d those shorter comments.

MR BREEDLOVE: | think it was 30/ 20.

(The proceedi ngs were interrupted by the
Court Reporter.)

CHAI RVAN NOBLE: It's not that inportant

to have this on the record.
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Ckay, we will nmake it consistent. Wen
we send it out, it will be the sane as for the Santa

Cruz. So if you want to go back and | ook at what the

Santa Cruz was, it wll be the sane.
MS. HERNBRCDE: |'msorry, M. Chairman.
If you really are -- if it really is 20 and 10, I'm

going to have to nake a notion for nore pages.

So | think we can agree with the 20/ 30,
whi chever way you flip it, or 30/20. | mght be able
to make that happen. But | --

CHAI RVAN NOBLE: Let's discuss this
then. What is a reasonabl e nunber John?

MR HELM For statenent of facts or for

briefing?

MS. HERNBRCDE: Bri efs.

CHAI RVAN NOBLE: For introducti on.

MR HELM Onh, just the introductory
portion? | can get it in 100 pages w thout any problem
at all.

No, | nean, what do they give you, 30 at
the Court of Appeals these days?

MR HYRCKO It's word count.

MR HELM Wbrd count. How nany words?

MR. HYRCKG 15, 000.

MR HELM 15, 000 words?
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CHAI RVAN NOBLE: Then you have to get
t he word counter worKking.

MS. HERNBRODE: Yeah, please don't do
t hat .

MR HELM 30 pages then for opening and
20 for close.

CHAI RVAN NOCBLE: Yeah, but we've had a
| ot nore evidence in this particular one than we did
t he Santa Cruz, haven't we?

MR BREEDLOVE: Yes.

CHAI RVAN NOBLE: M. MG nni s.

MR MCANNIS: | guess sone of that has
to do wth whether you want us to do our proposed
findings with the opening brief or with the response
bri ef.

CHAI RVAN NOBLE: Proposed findings are
not subject to a page |limtation.

MR MCANNIS: | guess that was what |
was thinking, was that if -- frankly, if our opening
brief, if we can do our proposed findings at the sane
time, cite to the proposed findings, it nakes your
brief not quite so long. But 30 pages, | think, is
that what you -- is that what John suggested?

MR, HELM  Yes.

MR MCA NNI'S: That should be fine.
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CHAl RVAN NOBLE: Let's just do 30 all
the way along. You' ve got 30 to open. You've got 30
to respond with.

MR MCANNIS: And nolimt on the
findi ngs and concl usi ons?

CHAI RVAN NOCBLE: No Iimt on the
findi ngs, the proposed.

MR. HELM And ny suggestion there would
be that after the second -- because while | doubt it,
Mark m ght say sonething that woul d make ne change ny
m nd on one of the proposed findings and I woul dn't put
it oin.

MR, SPARKS: Your Honor, |'ve known him
50 years. He's never changed his m nd.

CHAI RVAN NOBLE: Mar k?

MR, SPARKS: John.

CHAI RVAN NOBLE: John, |'ve heard that.

MR HELM | know.

CHAl RVAN NOBLE: At any rate --

MR HELM |'m a hardhead.

CHAI RVAN NOBLE: At any rate, if you
want to respond to sonething, you know, okay, so it's
going to be 30/30 is what it's going to be, and
proposed findings of fact, et cetera, that's unlimted.

MR HOCOD: And due with the response
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nmenor anda, correct?

CHAI RVAN NOBLE: You can do it when you
want it --

MR HOOD: Okay.

CHAI RVAN NOBLE: -- okay?

MR. SPARKS: May we have posting as the
time for posting is filing; in other words, posting
wth the U S Postal Service?

CHAI RVAN NOBLE:  Yes.

MR SPARKS: Thank you.

CHAI RVAN NOBLE
it's postnmarked --

MR, SPARKS:

CHAI RVAN NOCBLE:

I n ot her words, when

Yeah, when it's postnmarked.

-- is the sane as being

received.
MR SPARKS: Yes. Well, at least filed.
CHAI RVAN NOBLE: Ckay, fil ed.
MR, SPARKS: Yeah.
MR HELM Il would --
CHAI RVAN NOBLE: You want it with the

response?
MR HELM No,

10 days after,

sonebody wi ||

of iIt,

because honestly,
say sonething and 1'11

because in the responses |

would like it like
| al ways hope that
t ake sonet hi ng out

get, | mght say, oh,
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that's right, you know, and forget it.

CHAI RVAN NOBLE: Just nmki ng a quick
snap decision, here's what we're going to do with
regards to the proposed findings of fact and
conclusions of law. You will have 10 days after any
filing of a proposed findings of fact and concl usi ons
of law in which to respond, with a nmaxi nrum of 10 pages.

Any ot her issues?

Go ahead, John.

MR HELM The only thing is, | wasn't
clear when -- the findings of facts are going to be due
W th the response nenorandunf

CHAI RVAN NOBLE: That's the |l atest they
can be filed. If you want to file them before that,
you can.

MR HELM  Okay.

MR, BREEDLOVE: That's consistent with
what we've done.

MR MEHNERT: Yes.

CHAI RVAN NOBLE: Any other itens?

Who's taking the rest of the donuts?
Ch, cone on. The security guard is going to have to
eat them now.

MR. MEHNERT: Who has young chil dren?

MR. BREEDLOVE: That's the |ast thing
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need.

MR. MEHNERT: Yeah, | know, nore sugar

CHAI RMAN NOBLE

recess.

(The proceedi ngs recessed at

Ckay. Then we're in

2:03 p.m)
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STATE OF ARI ZONA )
) ss.
COUNTY OF MARI COPA )

I, JODY L. LENSCHOW RMR, CRR, Certified
Reporter No. 50192 for the State of Arizona, do hereby
certify that the foregoing printed pages constitute a
full, true, and accurate transcript of all the
proceedi ngs had in the foregoing matter, all done to
the best of ny skill and ability.

| FURTHER CERTIFY that | amnot related to
nor enployed by any of the parties hereto, and have no
interest in the outcone.

DATED at Phoeni x, Arizona, this 30th day of

gt

JODY L. LENSCHOWN RMR, CRR
Certified Reporter
Certificate No. 50192

August, 2014.

COASH & COASH, | NC. 602- 258- 1440
www. coashandcoash. com Phoeni x, AZ






Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1812:15 1816:6;1849:4; arid-region (1) 1858:4 1804:12,18,22;
A affect (5) 1764:6,8; 1861:24;1883:2; Arizona (21) 1762:2; 1805:1,3,4,7;1814:6,
1806:15;1813:5; 1899:2 1763:3,18;1766:9; 23;1865:14;1892:14
ability (1) 1816:7 1829:18 alternative (2) 1777:11,1783:6; away (1) 18948
able (7) 1800:12; affected (2) 1814:2; 1781:12,1782:1 1785:1,1790:22; axes (1) 1841:16
1801:1:1808:8,9; 1824:13 although (4) 1769:18; 1797.23;1814:19;
182424;1834210; affects (1) 1764:9 1811:12;1813:23; 1823:15;1851:8,11; B
1897:9 aftereffects (1) 1843:4 1873:19 1856:9;1858:4;
above (2) 1834:13; afternoon (2) 1847:2; |always (1) 1900:23 1859:3;1867:16; back (31) 1761:18;
1837:20 1860:12 American (1) 1787:24 1871:12,17;1880:15; 1772:23;1773:20;
afterwards (1) Among (1) 1878:25 1884:2 1776:19;1788:11;

absence (1) 1787:12

Absent (1) 1807:12

abundant (1) 1766:16

accordance (2)
1784:14;1815:24

According (8)
1762:18;1763:16;
1793:1,1823:17;
1836:12;1837:12;
1841:4,1845:19

account (2) 1765:18;
1767:3

accounts (4) 1767:6;
1791:19;1792:8;
1818:21

accurate (7) 1780:23;
1781:15;1784:4,
1797:5;1819:6;
1837:14;1838:25

acknowledge (1)
1784:25

acre-feet (1) 1841:16

across (2) 1796:18;
1853:21

activity (1) 1793:5

actual (1) 1868:6

actually (23) 1767:25;
1770:16;1777:21,
1779:15;1782:24,
1800:8;1802:11,
1803:16;1823.7;
1833:25;1835:8;
1840:1,1842:1;
1847:5;1854:3,5;
1855:21;1864:19;
1865:2,3;1866:8;
1878:13;1882:23

addition (2) 1845:2;
1882:1

additional (2) 1811:4;
1870:22

additive (2) 1806:17,
18

address (2) 1811:15;
1815:3

adjacent (2) 1794.19;
1813:3

adjourn (1) 1853:5

Adjudication (1)
1759:3

adjusted (1) 1876:4

admitted (1) 1848:12

aerial (2) 1780:4;

1872:24

again (22) 1763:3,6;
1767:4,1771:6;
1773:16;1779:24,
1801:6;1802:19;
1803:20;1804:5;
1808:19;1810:19;
1813:19;1819:22;
1824:2,19,19;
1848:14;1852:9;
1872:11;1885:5;
1895:7

against (1) 1781:8

ago (4) 1813:20;
1848:1;1861.8;
1872:4

agree (32) 1762:8,23;
1764:20;1767:15,24;
1772:22;1781:11,17,
1795:23;1808:18;
1809:3;1813:7,11;
1819:18,24,1856:23;
1858:9,15;1869:16;
1870:9,24;1875:20;
1876:10,22;1877:6,
17;1878:10,13,14;
1879:10;1886:17,
1897:8

agreed (2) 1881:9,10

agrees (1) 1881:18

ahead (4) 1760:17;
1887:11;1892:12;
1901:9

air (1) 1800:10

Alaska (6) 1770:12,
21;1778:17,20;
1830:8;1855:11

Alcoa (1) 1778:5

Allen (11) 1759:15,
16;1831:23;1832:5,9,
13;1857:5,11,13,16;
1891:23

allow (2) 1760:11;
1807:9

allowing (1) 1893:5

all-time (1) 1843:1

alluvial (4) 1770:23;
1785:8,11;1873:13

Almost (1) 1878:5

along (10) 1770:3;
1784:10;1786:16;
1788:9;1789:8;

amount (4) 1780:11;
1807:2,3;1845:6
analysis (11)
1783:10;1784.3,22;
1785:12;1791:12,15,
16;1792:4,5;
1815:12;1826:23
analyzing (1) 1780:12
anecdotal (4)
1843:11,14;1850:17,;
1872:17
annual (14) 1821:1,
11;1826:22;1827:1,
4,1833:17;1838:18;
1839:19;1841:15,15,
17;1844:19,24;
1845:12
ANSAC (6) 1777:10,
15;1814:7,19;
1815:3;1859:4
answered (2) 1806:2;
1813:19
apologize (2)
1832:11;1892:11
apparently (2)
1768:6;1783:22
appeals (2) 1767:20;
1897:21
appeared (4)
1800:21;1802:1;
1803:21;1804:1
appears (3) 1829:13;
1838:10;1881:12
appendix (1) 1811:9
apples (1) 1841:10
applied (3) 1810:5;
1813:9;1882:23
applies (1) 1787:21
apply (2) 1762:12;
1787:23
appreciate (1) 1777:5
appropriate (1)
1805:15
area (14) 1763:23,24;
1769:16,19;1780:10;
1785:4;1787:19;
1794:19;1829:14;
1839:6;1874:4,5,6,8
areas (7) 1785:3,8,
10,11,13,14;1812:17
argue (1) 1782:18
arid (1) 1856:19

Arizona's (2) 1764:1;
1795:12
Arlington (1) 1766:7
around (11) 1761:18;
1791:11,13;1854:6,
18;1858:2;1865:1;
1867:1;1874:5,6;
1896:10
arrival (1) 1821:9
arrive (1) 1791.5
arrived (1) 1894:22
art (1) 1777:4
article (6) 1861:3,7,
11,16,21;1862:7
aspect (1) 1765:5
assessment (5)
1809:23;1810:10;
1811:2;1814:7,17
assist (1) 1849:21
associated (1)
1806:13
association (1)
1817:12
assume (5) 1767:4;
1833:18;1843:6;
1864:3;1881:17
assuming (3) 1819:3;
1865:16;1894:21
assumption (1)
1883:16
attachments (2)
1867:23;1868:5
attempt (1) 1808:1
attend (1) 1791:23
attorney (5) 1776:24;
1780:3;1790:9;
1794:15;1801.:16
attorneys (2) 1849:1,9
attributes (1) 1766:17
August (1) 1893:13
author (1) 1860:21
authors (1) 1790:13
available (7) 1784:8;
1787:10;1809:25;
1812:14,22;1849:5;
1891:12
average (3) 1800:3;
1827:2,5
avoid (2) 1781:18;
1896:20
aware (14) 1782:14;
1792:7,1801:18;

1790:19;1798:4;
1803:17;1807:12;
1811:25;1821:1,3;
1824:17;1825:12;
1826:3;1835:5;
1836:19;1845:4;
1849:22;1853:5;
1861:21,22;1866:15;
1868:12;1879:23;
1880:7;1885:20;
1888:9;1890:2;
1892:5;1897:3

backed (1) 1782:17

background (6)
1817:24,25;1818:2,
3,4,6

badly (1) 1783:22

Ball (2) 1790:20;
1810:11

bank (4) 1845:24;
1850:22;1851:15;
1874:10

bankfull (1) 1824:22

banks (6) 1765:7;
1766:12,20,24;
1824:23,24

barring (1) 1892:19

base (3) 1806:8,11,
12

based (26) 1783:4;
1784:1;1785:23;
1786:10;1802:14;
1806:21;1807:14,17;
1817:23;1826:8;
1843:13;1862:6,14;
1863:16,23;1864:7;
1865:17;1868:12;
1869:6;1870:2,7,21;
1880:5;1881:3;
1882:12;1884:7

basically (8) 1790:19;
1801:3;1802:21;
1806:14;1812:9;
1813:1;1826:9;
1888:1

basis (7) 1783:2;
1786:13;1789:24;
1790:5,7;1814:22;
1866:22

bass (1) 1893:24

beaver (7) 1761:4,11,
16;1805:7,8;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(2) ability - beaver





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1853:21;1854:5 boater (2) 1762:6; bringing (2) 1885:8, 1853:3,24;1860:15; 1823:24

beavers (1) 1854:17 1767:23 12 1861:7;1862:9,10,21; | certainly (15)

become (1) 1775:11 boating (4) 1761:8; broad (2) 1864:15; 1863:8;1867:11, 1761:23;1763:10;

becomes (2) 1763:11;1792:5; 1865:20 1874.23;1877:15; 1771:24;1782:14;
1775:10;1798:9 1853:20 broadened (1) 1867:5 1887:12,19,21, 1785:18;1786:16;

becoming (2) 1852:8, |boats (7) 1763:12,14; |broader (1) 1797:4 1888:20;1894.7 1789:20;1791:18;
11 1768:16;1791.:20; brought (1) 1885:14 1895:2,15;1897:8,18; 1792:18;1812:3;

bed (6) 1802:3,13; 1830:17,19;1843:9 | brush (1) 1766:19 1898:20;1900:2; 1814:5;1825:21,
1803:1,13;1804:6; body (3) 1779:11; built (1) 1814:4 1901:14,15 1829:17;1844:25;
1824:24 1811:11;1868:6 bulk (4) 1811:13; Canal (1) 1801:14 1847:25

bedform (2) 1802:9,
21

bedforms (1) 1802:22

bedrock (1) 1785:11

bedrock-controlled (1)
1785:3

beg (1) 1884:25

began (3) 1823.6;
1835:17;1836:15

begin (2) 1759:8;
1853:10

beginning (3) 1835:7,
12;1871:3

Begins (1) 1810:11

behalf (2) 1872:7;
1880:2

behavior (3) 1786:15,
16;1858:1

behind (2) 1890:1,3

below (13) 1761:22;
1773:2;1788:15;
1800:21;1801.:16,19;
1810:24;1811.6;
1831:9;1832:17;
1882:6,11;1884:11

bend (1) 1760:12

bends (1) 1830:5

besides (1) 1845:11

best (4) 1787:10;
1790:10;1816:7;
1828:23

better (3) 1766:15;
1776:6;1887:23

beyond (1) 1795:19

bias (1) 1781:19

big (4) 1845:23;
1855:25;1880:20,23

Bill (1) 1893:1

bit (8) 1760:8,12;
1780:25;1782:20;
1795:21;1800:23;
1804:16;1816:19

Black (1) 1763:22

blends (1) 1882:4

blind (1) 1776:5

blows (2) 1824:16,19

blue (9) 1833:21,22;
1834.13;1835:7,;
1836:9,9;1838:7,8;
1839:22

boat (11) 1765:11;
1773:23,24;1820:6,8,
14,15,20,23;1854:5,6

boots (1) 1767:25

boots-on-the-ground (2)
1768:3,5

Border (1) 1867:14

both (7) 1780:5;
1792:24;1793:18;
1812:11;1850:17,;
1858:25;1864.8

bottom (11) 1769:23;
1806:14;1836:2;
1842:17,19,20,25;
1871:3,11,;1874:21,
1875:1

boundary (1) 1806:14

bounds (1) 1769:17

Box (1) 1785:4

boy (1) 1766:10

Brahmaputra (3)
1883:21,22,23

braid (1) 1775:11

braided (24) 1770:18;
1772:5,8,9;1775:2,2;
1795:20;1832:3,17,
1851.6,16;1852:8,11,
1855:15;1856:2;
1864:11,;1867:5;
1873:12;1874:11,
1877:16;1878:2;
1880:16;1881:23;
1883:17

braiding (3) 1769:5;
1852:15;1873:9

branching (1)
1872:25

break (11) 1766:24;
1776:13;1783:7,13;
1784:12,14;1785:17,
1805:15,18;1815:23;
1883:25

BREEDLOVE (8)
1891:23;1895:20,24;
1896:18,21;1898:10;
1901:17,25

brief (5) 1817:16;
1898:14,15,20,22

briefing (4) 1895:4,9;
1896:13;1897:14

briefly (1) 1827:18

briefs (2) 1895:9;
1897:15

bring (4) 1847:20;
1848:25;1849:21,
1885:3

1889:17,18,19
bullet (1) 1774:25
burden (1) 1869:13
Burkham (11)
1816:16,20,22;
1825:9,10,18;1840:5;
1851:9;1866:24;
1883:15;1890:17
burning (1) 1766:19
Burtell (3) 1892:5,22,
23
Burtell's (2) 1767:10;
1893:4
bushes (1) 1766:13
business (1) 1894.2
businesses (1)
1794:7
Butte (1) 1766:10

C

calculate (1) 1827:5

calculation (1)
1807:10

calculations (1)
1808:12

calendar (3) 1842:7,
10,11

calibrate (1) 1807:9

call (2) 1761:13;
1767:23

called (1) 1868:23

Calva (3) 1786:1;
1788:19,20

came (3) 1783:23;
1854:4,1878:14

camp (1) 1766:10

camping (1) 1854:13

can (63) 1763:12;
1764:20;1767:24,
1769:19;1773:14,18;
1775:4;1776:8,9;
1779:6;1783:14;
1784:23;1790:10,18,
24;1791:1;1794:24;
1797:18;1798:11,
1799:9;1800:3,20;
1804:15;1806:15,18,
20;1809:7;1824:22;
1827:4;1831:1,3;
1834:9;1837:10;
1844:12;1847:7,
1848:5,25;1849:6,6;

canoe (5) 1761:17,
18;1820:11;1854:14,
18

canoed (2) 1760:5,19

canoeing (1) 1761:8

Canyon (3) 1763:8,
22,23

capable (1) 1794:2

capacity (1) 1764:11

caption (1) 1840:5

careful (1) 1885:18

carefully (1) 1891:7

Carlos (1) 1785:5

Carolina (1) 1778:2

carried (2) 1761:17;
1854:15

carries (1) 1795:4

carry (1) 1854:6

case (39) 1764:5;
1768:4,1774:6;
1778:5,10,11,13,19;
1779:9,15,22,23;
1780:8,9,14;1781:21,
23;1782:24,25;
1783:24;1786:24;
1787:20,21;1799:24;
1814:6,24,1839:16;
1854:16;1857:1,
1859:1,5,7,10,13;
1860:2;1865:2,23,25;
1881:12

cases (10) 1775:15;
1777:19,21,22;
1778:16;1779:7;
1780:5;1795:18;
1821:17;1822:6

catastrophic (2)
1850:21;1858:13

category (2) 1823:12,
13

cattle (1) 1766:20

cattlemen (1) 1766:19

cause (2) 1819:12;
1845:25

caused (4) 1822:4;
1852:8,12;1874:9

causing (1) 1774:18

central (1) 1851:11

centuries (1) 1845:5

century (6) 1857:20,
24;1858:1;1867:2;
1872:23;1873:7

certain (2) 1762:8;

cetera (2) 1843:24;
1899:24

cfs (9) 1774:1;
1831:9,22;1836:2;
1838:11,11,16;
1841:17;1845:15

chair (4) 1776:3;
1886:25;1887:7;
1893:4

CHAIRMAN (101)
1759:1,8,11,17,18,
21,23;1760:7,11,16;
1775:21,25;1776:6,
12,17;1783:15;
1805:14,17,21;
1828:2,6,12;1846:8;
1847:9,21;1848:16,
20;1849:8,14,20,23;
1850:1,6;1852:17;
1853:1,9,11;1854:23;
1855:1,3;1884:21;
1885:7;1886:17,24;
1887:7,11,13,16;
1889:2,11;1890:21,
25;1891:4,6,13,17,
20,25;1892:8,10,21,
24;1893:17,20,25;
1894:9,13,25;1895:3,
11,14,19,22;1896:3,
16,19,24;1897:5,11,
16;1898:1,7,11,16;
1899:1,6,15,17,19,
21;1900:2,5,9,11,14,
17,20;1901:2,13,20;
1902:3

challenging (2)
1774:13;1807:23

chance (5) 1852:24;
1861:9,20;1886:22;
1892:18

change (8) 1766:17;
1845:7;1852:6,10;
1858:2;1863:25;
1881:22;1899:10

changed (10)
1850:25;1851:5;
1861:25;1862:5;
1863:17;1872:23;
1879:14;1880:10;
1884:16;1899:14

Changes (9) 1842:15,
23;1845:6,25;
1850:12,15;1858:5;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(2) beavers - Changes





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

1878:16
character (14)
1766:18;1769:5;
1772:5;1773:18;
1790:11;1791:21;
1804:9;1807:18;
1812:3;1813:5,20,21;
1823:22;1879:13
characteristic (1)
1843:12
characteristics (18)
1784:10;1785:19;
1786:18;1790:15;
1791:8;1802:3,6;
1803:1,2;1807:15;
1813:25;1816:1,3,6,
8,10;1821:12;1839:6
characterize (2)
1768:25;1870:14
characterized (2)
1850:19;1877:15

1858:16
clear (8) 1765:16;
1766:13;1777:3,6;
1786:21;1796:5;
1839:22;1901:11
clearly (4) 1800:25;
1824:22;1888:13;
1889:21
client (1) 1805:11
climate (1) 1845:4
climatic (1) 1877:25
close (4) 1831:12;
1837:7,1894:2;
1898:6
closed (1) 1836:5
closer (3) 1760:9;
1771:23;1864:24
cobble (1) 1803:13
collected (1) 1780:11
Colorado (20)
1761:21,22,25;

1868:8;1892:18;
1893.6
Commission's (9)
1859:10,14,22;
1860:9;1869:5;
1871:5;1880:5;
1882:18;1887:25
common (1) 1767:21
communicating (1)
17776
companion (1)
1821:16
comparatively (1)
1765:9
compared (2)
1827:17,1855:19
comparing (6)
1827:9,13;1836:23;
1840:8;1841:1,10
comparison (1)
1841:13

1821.:21,;1822:11;
1824.15,23;1826:16;
1845:10;1851.:18;
1858:12;1873:12;
1878:3
conducted (2) 1794:2,
3
conducting (1)
1814.16
configuration (3)
1876:7,18;1878:1
confining (1) 1766:24
confirm (1) 1814:21
confluence (13)
1800:22,22;1803:10,
23;1804:3,20;
1806:24,1825:19;
1867.14,1882:7,11,
24,1884:11
confused (2)
1795:21;1840:4

03-007-NAV August 20, 2014
1876:7;1877:25 chart (4) 1769:23,24; 1762:2,7;,1763:4,17; | completely (3) connected (1)
channel (142) 1770:5;1839:25 1800:22;1802:2,5,18, 1805:8;1845:7,24 1886:16
1764.6,8,9,13,16,16, | check (2) 1831:13; 25;1803:10;1804:4, | complex (1) 1858:5 consecutive (1)
17,21;1765:3,7; 1835:23 21;1806:25;1822:25; | compound (11) 1873:11
1766:12,25;1769:12, | checking (2) 1824:2; 1825:20;1827:25; 1798:5,7,12,16,18, | Consequently (4)
18,20;1770:1; 1878:6 1867:14 21,23;1800:1;1833:4, 1857:3,16,19;
1772:11,15;1775:2,2, | children (1) 1901:24 combination (1) 5;1851:24 1877:13
7,8,14;1794.20; choose (1) 1772:3 1844.24 computer (1) 1867:8 |consider (9) 1783:1;
1795:2,3,3,5,6,7,15, | Chuck (1) 1776:24 coming (4) 1768:14; concern (1) 1849:9 1784:9;1785:18,19;
18,20,24,24,25; Chulitna (1) 1770:21 1773:25;1839:11; concluded (1) 18935 1790:17;1794:11;
1796:4,6,9,17,24; circumstance (1) 1862:25 concludes (1) 1811:17:1822:10,24
1797:2,3,4,6,7,8,11, 1774:11 comments (2) 1893:11 considerable (1)
14;1798:1,2,6,7,7,9, | circumstances (3) 1896:17,20 conclusion (14) 1765:13
12,13,13,21,22,23,24; 1775:5;1822:17,22 | commerce (6) 1774:17;1785:16; considered (6)
1799:5,6,11,11,14,16, | citation (1) 1811:8 1763:10;1791:1,4,7; 1790:18;1809:3; 1798:23;1816:1,3,7;
18,19,22,25;1800:1; | citations (2) 1856:22; 1792:23;1793:5 1839:4,9,11;1845:8; 1818:6;1860:9
1806:15;1807:3,4; 1876:2 commercial (11) 1863:14,1882:15,21; | consistent (19)
1808:17,23;1818:16; | cite (5) 1774:15; 1792:25;1793:2,3,6, 1884:4;1893:3,18 1856:25;1858:22;
1819:5,15;1823:8,10, 1846:2,21;1886:3; 11,12,14;1794:2; conclusions (8) 1872:19;1873:3,19;
14,16,22;1824:9,15, 1898:21 1822:13,16;1823:25 1812:20;1826:5; 1874:18;1875:24;
16,18,22,24,1828:15; | cited (9) 1769:8; Commission (32) 1884.:17;1896:1,8; 1876:14,25;1877:10,
1829:22;1831:1; 1792:8;1810:24; 1759:3;1762:14; 1899:5;1901.5,6 20;1878:7;1879:18;
1832:16;1833:4,6; 1811:6,11;1825:22; 1842:9;1846:23; condition (39) 1888:3,7;1895:21,22;
1842:15,21,23; 1846:14;1856:12; 1857:1;1858:23; 1766:15;1767:18; 1897:1;1901:17
1843:8;1845:24,25; 1861:4 1867:4,9,21,25; 1784:17;1786:25; consolidate (2)
1846:3,18;1850:11, |cites (3) 1814:18; 1868:4,11;1870:3; 1787:7;1789:2,10,11, 1775:11,12
14,19,23;1851:6,7, 1848:8;1850:22 1871:3;1872:11,20; 13,14,22,25;1790:6; | contained (2)
16,16,20,23,24; citing (2) 1850:20; 1874:19,22;1875:8; 1791:2;1797:19; 1766:14;1811:8
1852:6,7,10,11; 18519 1876:23;1877:11; 1802:17;1807:21,25; | contains (1) 1871:14
1856:8,19;1858:5,18; | civilization (2) 1787:8, 1878:11,23;1879:23; 1808:5;1809:12; content (1) 1848:6
1864:11,11,15; 15 1881.:10,15;1882:20; 1811:24;1812:1,5; Contents (1) 1868:22
1866:5,10;1872:12; | claimed (1) 1808:20 1884:8;1885:1; 1813:9,14,18,24; context (8) 1765:22;
1874:9,11;1876:7,18; | clarification (1) 1886:13;1889:10; 1817:8,10;1826:6,7, 1798:11;1809:5;
1877:5,13;1878:1,3; 1833:7 1891:10 11;1829:15,20; 1811:18;1813:1;
1880:10,17;1881:22 | clarifications (1) Commissioner (16) 1832:19;1843:19; 1814:1;1816:6;
channels (12) 1794:16 1759:12,14,15,16; 1844:1,8;1881:5 1861:17
1773:8;1775:11,13; | clarified (3) 1790:22; 1831:23;1832:4,5,9, | conditions (24) continue (3) 1799:20;
1797:10,17;1798:15, 1810:12;1833:11 13;1850:4;1857:5,11, 1779:14,16;1787:2; 1850:7;1894:16
24;1799:2;1821.8; clarify (3) 1777:5; 13,16;1891:23; 1788:2;1794:21, CONTINUED (1)
1872:25;1873:9; 1784:6;1847:10 1893:7 1804:7;1811:21,22; 1760:3
1876:4 classic (1) 1875:16 Commissioners (5) 1814:3;1817:7, continues (1) 1883:25
chapter (2) 1871:14; clause (2) 1818:5; 1759:24;1832:12; 1819:3,18,24,25; continuing (2)

1759:5;1801:25
continuous (2)
1833:25;1876:4
contrary (1) 1866:12
Contrasting (3)
1846:3,18;1856:7
controls (1) 1762:15
conversations (1)
1783:3
conversion (1) 1827:7
Coolidge (8) 1836:3,
10,24,25;1837:9,23;
1838:4,1851:18
copies (8) 1846:10;
1848:21,24,25;
1849:21;1867:20;
1868:1,3
Copper (3) 1770:10;
1855:11,19
copy (12) 1809:19;
1831:24;1847:20;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(3) channel - copy





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

1878:2
correlated (1)
1841:15
correlation (2)
1793:3;1844:22
corresponds (1)
1769:17
cottonwoods (3)
1765:7,1766:12;
1866:6
counsel (1) 1849:24
count (2) 1897:22,23
counted (1) 1837:12
counter (1) 1898:2
counteracts (1)
1809:1
Counties (1) 1867:16
counting (1) 1894:18
County (2) 1776:25;
1849:21
couple (8) 1794:16;
1837:19;1868:2;
1877:21;1878:8;
1879:19;1880:22;
1881:17
coupled (1) 1812:14
course (1) 1797:22
court (4) 1860:1,8;
1896:23;1897:21
covered (5) 1766:19;
1769:16;1820:5;
1825:10;1839:21
create (2) 1770:5;
1851:22
created (1) 1774:16
cross (6) 1770:2;
1796:18;1885:9,15,
17,19
crossed (2) 1761:12;
1885:24
CROSS-EXAMINATION (4)
1760:3;1776:21,
1853:16;1856:5
Cruz (4) 1896:12;
1897:3,4,1898:9
cubic (2) 1829:1,
1845:21
cumulative (1) 1834:3
curiosity (1) 1894:17
current (4) 1765:8;
1794:20;1845:20;

dam (22) 1761:4,11,
16;1773:2;1788:15,
25;1801:13,17,19;
1814:2;1836:3,10,24,
25;1837:9,23;1838:4,
15;1851:18;1853:21;
1854:5,6

damped (2) 1841:1,2

damping (2) 1840:12,
15

dams (2) 1805:7,8

Daniel (2) 1790:20;
1810:11

data (62) 1773:20;
1780:11,12;1785:24;
1786:11,12;1787:11;
1788:3,6,8,16,21,22;
1807:8,9,17,19;
1812:16;1817:1,3;
1827:9,9,10,13,14,17,
17;1833:17;1835:4,
11;1836:8,10,13,21;
1837:6,9,24,25;
1838:14,20;1839:3,8,
10,15,23;1840:8,8,8,
18,23,25;1841:1,2,4,
11,18,20,25;1842:6;
1845:12;1873:19;
1883:14

date (15) 1784:17,;
1789:2,6;1791:11,13;
1825:25;1826:1,9,18;
1833:7;1835:3;
1846:16;1848:13;
1880:15;1896:5

dated (1) 1843:1

dates (1) 1895:8

day (6) 1759:2;
1779:13;1801:10;
1834:3;1847:16;
1853:17

days (23) 1820:22;
1854:13;1870:23;
1874:19;1875:25;
1876:15;1877:1,21;
1878:8;1879:19;
1880:23;1881:17;
1884:16;1888:16;
1894:18,19,19,20;
1895:12;1896:5;
1897:21;1900:23;

decade (2) 1797:23;
1851:10
December (2)
1842:12;1848:15
decide (3) 1783:12,
12,16
decided (6) 1774.6;
1783:10,22;1784:1,
1859:7;1893:8
decision (10) 1790:8;
1810:12;1814:12,14;
1860:1,8,10;1872:8;
1881:18;1901:3
declaration (7)
1808:11;1809:19;
1816:10;1818:9;
1846:6,7,1848:8
decrease (1) 1799:21
decreased (1)
1851:19
dedicated (1) 1836:6
deemed (3) 1761:23;
1762:22;1763:21
deep (5) 1765:9;
1766:13;1820:13;
1828:18;1830:1
deeper (1) 1830:6
deepest (1) 1796:17
define (8) 1769:15;
1786:22;1794.18;
1795:1;1798:5;
1809:23;1824:4,22
defined (1) 1823:15
definite (1) 1831:3
definition (10) 1789:1,
12,20;1793:4,23;
1796:15;1798:16;
1799:12;1820:23;
1844:4
definitions (2)
1790:19;1798:12
definitively (1)
1843:10
Department (8)
1775:22;1778:23;
1779:3;1871:6,13;
1872:7;1875:4;
1880:2
depended (1)
1765:12
dependent (1)

1840:23;1841:18;
1842:6

depicted (6) 1828:24;
1829:22;1831.5;
1835:11,1838:25;
1844.21

depicting (4)
1765:20;1837:24,25;
1843:4

depicts (3) 1827:24;
1839:21,22

depth (6) 1764:12;
1773:8,10,21;
1820:19;1874:11

depths (1) 1830:4

describe (4) 1806:13;
1816:14;1826:10;
1833:5

described (5)
1787:20;1799:24;
1807:15;1869:21;
1870:4

describes (1) 1871.5

describing (1)
1790:11

description (2)
1860:16;1870:11

descriptions (1)
1866:25

deserts (1) 1879:7

despite (1) 1850:21

destroyed (1)
1766:21

detail (3) 1814:21;
1864:24;1888:7

detailed (3) 1801:5,6;
1871:14

details (2) 1815:1;
1890:2

determination (12)
1771:7;1792:22;
1793:17,25;1794:10;
1810:2;1812:25;
1814:20,22;1815:9,
21;1830:14

determinations (3)
1770:17;1817:5;
1823:2

determine (9)
1784:20;1787:7,
1791:5;1811:23;

03-007-NAV August 20, 2014
1848:5,11;1849:2,4, 1864:20 19015 1856:20 1814:7,17;1817:7,
16;1856:14;1862:20; | customarily (3) deal (5) 1872:12; depending (4) 1818:24,1827:1
1867:8,22 1763:12,13;1791:10 1874.9;1881:13; 1784:11,12;1807:1; |determined (3)

corner (1) 1834:16 cut (1) 1818:11 1882:6,10 1823:8 1785:7;1791:3;

correctly (16) 1827:4; |cutting (2) 1851:15; dealing (1) 1885:20 depends (10) 1815:11
1858:14,1869:25; 1874:10 deals (2) 1882:15; 1774:10;1775:5; determining (1)
1870:19;1871:18; 1888:5 1795:9;1797:20; 1767:18
1872:14;1873:1,14, D dealt (2) 1859:10; 1799:16;1802:9; developed (2)
21;1874:13;1875:18; 1884.9 1804:5;1820:15; 1807:16,19
1876:8,20;1877:8; daily (9) 1827:2,5; debris (1) 1830:25 1822:17;1876:18 developing (1)
1878:4,1884:5 1833:17,22;1834:2,5, | decadal (2) 1857:20, |depict (6) 1771:19; 1782:10

correlate (2) 1877:4; 7,12;1836:2 24 1827:4;1837:18; diagrams (1) 1863:11

died (2) 1766:17;
1787:24

difference (5) 1842:9;
1863:14,1864:5;
1865:17;1886:9

differences (3)
1769:9;1784.25;
1862:12

different (40) 1761:2;
1764:10;1765:5;
1784:7,10;1785:12,
16,19;1786:17,17,
1796:15;1797:13;
1798:8,10;1799:9;
1802:4,5,7,13,13,22,
23,24,1803:3,14;
1804:11;1813:24;
1816:5,9,11,15,15;
1838:24;1862:3,13;
1863:11,16;1865:22;
1885:22;1886:8

differently (1) 1865:21

difficult (2) 1765:10;
1870:14

difficulties (1)
1774:16

dimensions (5)
1800:3,13,17;
1820:8,10

direct (7) 1838:22;
1856:1;1885:3,9,12,
16,17

direction (2) 1889:3;
1894:10

directly (2) 1885:14;
1886:5

disagree (3) 1765:18;
1767:3;1769:7

disagreement (2)
1873:16,23

disastrous (1)
1766:23

discharge (5) 1824:4;
1836:2;1841:17;
1876:5;1879:5

discharges (1) 1795:4

discount (1) 1789:23

discuss (4) 1787:22;
1852:7,10;1897:11

discussed (6)
1782:14;1807:14;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(4) corner - discussed





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1812:16;1840:7, 1847:10;1853:17; 1789:18;1821:23; energy (1) 1845:25 1883:20;1894:10
1844.2,20 1859:19,23;1886:23; 1844:3,25;1845:4; engage (1) 1885:2 events (3) 1837:8;

discussing (2) 1889:9;1890:5; 1848:22;1872:12; enough (23) 1765:9, 1851:21;1876:19

1817:12;1823:9 1895:21,23;1901:18 1883:16 12,24;1785:12; everybody (2)
discussion (5) donuts (1) 1901:21 dynamic (3) 1838:1; 1787:24;1796:20; 1846:13;1854:25

1808:25;1852:13; dot (1) 1834:16 1858:1;1879:5 1799:17;1800:25; evidence (28)

1881.:16;1882:19; dots (1) 1834:13 dynamics (1) 1774:24 1803:5;1809:17,; 1779:11;1781:8,14;

1891:18 doubt (3) 1829:8; 1812:13;1819:11; 1782:15,16;1783:4;
discussions (1) 1832:20;1899:9 E 1821:6;1822:13,20, 1785:13;1843:11,

1817:17 down (24) 1766:24; 23;1823:1;1830:15; 1844:15;1845:2,11;
disposition (2) 1773:21;1800:11; earlier (10) 1780:3; 1845:24,25;1847:15; 1850:17;1851.:9;

1869:22;1870:5 1803:10;1804:3,20; 1782:24;1792:13,21; 1848:25;1855:9 1866:3,12;1868:11;
disprove (1) 1886:14 1815:23;1832:25; 1801.:3,16;1815:8; enter (1) 1792:4 1869:6;1870:2,7,8,
dispute (6) 1866:17; 1833:10;1851:2; 1822:7;1840:7; entered (2) 1854:24; 21,22;1871:6;

1873:6;1880:9,12,14, 1863:8;1868:22; 1865:13 1894:3 1872:17;1880:6;

18 1869:9;1870:12; earliest (1) 1835:18 enterprise (1) 1794:2 1881:4;1891:1;
disputes (1) 1866:20 1871:2;1873:25; early (10) 1787:24, entire (20) 1762:3; 1898:8
disqualifies (1) 1874:3,21;1883:6; 25;1818:16;1819:10; 1772:9;1775:8; evidently (1) 1791:3

1823:19 1887:13,14,16; 1824:10;1867:6; 1784:16,23;1785:16; | ex (1) 1859:3
distance (2) 1769:22; 1894:4,7 1872:23;1873:7; 1815:4,5,5,13,17; exact (2) 1773:10;

1772:17 downstream (9) 1874:9;1880:10 1834:8;1862:7,15; 1828:16
distinguish (1) 1801:1 1785:4;1793:19,21; | easiest (1) 1798:8 1883:15;1884.2,10; | exactly (7) 1807:24;
distribution (1) 1803:23;1806:24; eat (1) 1901:23 1890:9,11,18 1829:17;1831:13,17;

1848:21 1812:7,8,11;1838:23 | educated (1) 1840:19 | entities (1) 1862:3 1833:2;1836:19;
diversion (2) Dr (51) 1759:6; educational (1) entitled (1) 1848:11 1839:13

1801:18;1822:4 1775:17,19;1776:23, 1781:3 episodic (1) 1851:21 | examination (3)
diversions (12) 1781:3;1782:8,11,21; | Edwin (2) 1759:22; equally (1) 1787:22 1775:22;1848:17;

1772:25;1787:9,24, 1792:1,18;1805:23, 1760:7 equilibrium (2) 1853:13

1789:7,1808:15,20; 24;1811:3;1814:13; | effect (9) 1789:24; 1767:1,1875:17 examine (1) 1759:6

1809:2,9;1829:4; 1817:12,23;1818:6; 1809:1,1,8;1836:25; | erode (1) 1764:14 example (4) 1789:11;

1835:14,16,17 1822:15;1846:3; 1837:23;1838:5; erosion (2) 1766:23; 1816:16;1824:20;
diverted (4) 1808:16, 1847:3,14,24;1848:6; 1840:12,15 1850:22 1875:16

22;1826:19;1829:2 1849:5;1850:10; effective (1) 1824:6 erratic (3) 1823:23; exceeded (1)
dividing (1) 1827:6 1852:2,6,19;1853:3, | effectively (2) 1869:22;1870:4 1837:13
Dobyns (1) 1850:22 15;1865:6;1871:16; 1847:17,1851:18 especially (1) except (2) 1765:10;
Doctor (1) 1889:9 1875:13;1878:25; effects (6) 1789:21, 1885:22 1892:15
document (25) 1879:1;1880:8; 21;1790:5,16;1809:9, | essentially (4) excluded (1) 1789:20

1765:22;1810:16,25; 1881:11,15,16; 11 1774:20;1790:21, excludes (5) 1787:3,

1811:13;1816:9; 1882:2,5,20;1883:12; | eight (1) 1870:23 1827:7,1864:8 3445

1819:14;1825:12; 1884:1,9;1886:3,11, | either (3) 1807:9; established (3) excluding (1) 1787:8

1846:1,5;1847:13,17, 12;1889:11,21; 1825:18;1894:3 1767:2;1834:24; Excuse (9) 1775:19;

19,23,25;1848:3; 1892:2 electronically (1) 1836:12 1784:20;1831:23;

1849:10;1851:12; draft (1) 1768:16 1862:21 estimate (7) 1772:19; 1854:23;1869:10;
1852:3,23;1856:6; draw (1) 1826:5 element (1) 1881:3 1800:3,12,20; 1881:18;1885:7,
1857:6;1862:15; drawn (1) 1865:21 elements (3) 1790:17, 1806:22;1831.:20; 1889:2;1892:2

1863:23;1872:3; drier (1) 1851:18 24,1880:25 1845:18 Exhibit (19) 1764:24;

1878:14 drive (1) 1766:20 elevation (3) 1799:3; | estimated (1) 1834:19 1766:2;1768:9;
documentation (1) driver (1) 1852:14 1807:8;1833:3 estimates (3) 1808:9; 1829:21;1831.:8;

1814:21 driving (1) 1761:3 elevations (3) 1821:10;1840:16 1833:15;1835:25;
documents (14) drought (1) 1787:5 1797:13;1798:24; et (2) 1843:24; 1841:15;1842:16;

1771:25;1779:24, dry (8) 1765:9; 1799:9 1899:24 1846:11,23;1848:12;

1780:13;1792:8,9; 1775:11;1799:22; eliminates (1) European (1) 1855:8;1856:7;
1794:5;1810:15,21, 1801:3;1821:15,20; 1840:16 1835:19 1860:13,16,20;
24,1811:6,13; 1851:20;1879:7 else (9) 1774:8; Europeans (1) 1821:9 1863:2;1890:14

1856:11;1866:23; dryland (11) 1764:1, 1810:18;1831:2; evaluate (3) 1787:7; existed (7) 1787:16;

1886:4 4,1768:17,18; 1852:16,18;1853:2; 1789:9;1811:22 1800:9;1807:21;
Dome (1) 1823:1 1769:9;1770:13,23, 1854.25;1867:24; evaluation (2) 1787:6, 1817:8;1819:4,19,25
dominant (1) 1824:4 24:1790:14;1875:16; 1894:13 14 existence (2) 1819:6;
Don (1) 1850:5 1876:5 encountered (2) even (13) 1765:9; 1821:8
done (21) 1768:3,4,6; |due (5) 1894:18; 1761:4,15 1787:18;1830:6; exit (1) 1776:8

1779:10;1780:14; 1895:9;1896:6; end (3) 1799:1; 1838:13;1841..7; expand (1) 1795:19

1790:4;1809:8; 1899:25;1901:11 1812:6;1856:5 1844:20;1847:16,18, | expect (2) 1837:24;

1817:6;1826:8,17,18; | during (9) 1772:11, ended (1) 1836:13 20;1856:2;1863:24; 1838:2

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(5) discussing - expect





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

expedition (2)
1820:21;1854:9

Expendables (2)
1759:4,1850:2

experience (5)
1766:8;1780:21,
1784:2,1806:21,
1853:20

experiences (1)
1802:14

expert (5) 1762:6;
1771:25;1792:14;
1811:2;1886:13

expertise (1) 1762:5

experts (2) 1768:4;
1881.9

explain (3) 1773:14;
1847:11;1892:10

explicitly (2) 1826:10;
1839:17

exposed (1) 1766:22

extended (1) 1775:4

extending (1) 1821:1

extent (5) 1811.9;
1816:12;1819:13;
1827:3;1849:4

extra (2) 1764:7;
1867:20

extreme (2) 1787:3,5

extremely (2)
1869:21;1870:4

eye (2) 1776:5;
1838:10

eyes (1) 1764:7

F

fact (17) 1769:21;
1774:17;1792:10;
1794:7;1834.25;
1848:5;1852:22;
1860:1;1866:2;
1867:3;1880:14;
1894:7;1895:25;
1896:8;1899:24;
1901:4,6

factors (3) 1787:12;
1804:5;1806:15

facts (4) 1767:4;
1872:16;1897:13;
1901:11

Fair (14) 1765:24;
1774:22;1777:7;
1781:16;1783:9;
1796:20;1799:17;
1803:5;1809:17;
1821:6;1830:15;
1838:12;1848:7;
1888:8

fairly (2) 1824:25;
1833:2

fairytale (1) 1888:25

falls (1) 1844:4

familiar (12) 1763:23,
24;1774:6;1782:7,9,
23;1804:15;1817:13,
14,1847:25;1872:1,2

fantasy (1) 1866:15

far (3) 1829:19;
1831:13;1865:25

fashion (1) 1839:14

favor (2) 1818:13;
1858:12

feature (2) 1802:9,22

features (2) 1829:8;
1862:4

federal (11) 1762:9,
12,15,19;1763:9,16;
1782:19;1783:6;
1810:3;1823:18,19

feel (2) 1784:13;
1891:9

feet (12) 1766:13;
1799:6;1800:8;
1828:17;1829:1,24,
25;1830:5,6;1833:1;
1845:21;1894.7

felt (2) 1806:7;
1815:13

few (12) 1765:11;
1780:10;1805:23;
1809:18;1813:19;
1827:21;1828:17,22;
1861:14;1870:15;
1872:4;1886:21

field (6) 1779:12,13,
25;1780:2;1802:14;
1807:11

fieldwork (2) 1780:14,
16

fight (2) 1895:7,10

Figure (19) 1816:24;
1821:17;1823:5,5;
1827:8,9,11;1831:25;
1834:19;1836:1;
1837:10;1838:4;
1839:21;1840:24;
1841:14,23;1842:21;
1844:21;1893:23

Figures (3) 1816:17;
1844:17,18

file (1) 1901:14

filed (3) 1900:16,17;
1901:14

filing (2) 1900:7;
1901:6

fill (2) 1824:15;
1845:24

filled (1) 1766:25

final (1) 1806:23

find (4) 1788:21;
1821:21;1840:2;
1848:25

finding (2) 1817:18;
1891:2

findings (17)

1782:15;1859:10,14;
1869:5;1895:25;
1896:8;1898:14,16,
20,21;1899:5,7,11,
24;1901:4,6,11

fine (6) 1816:5;
1832:13;1885:21;
1887:17,22;1898:25

finish (3) 1852:24;
1853:3;1889:1

finished (1) 1896:12

first (21) 1765:4;
1774:25;1782:22;
1784:20,23;1807:7,
1809:22,24;1811:1;
1818:1;1824:3;
1834:16;1835:3;
1850:22;1856:17,18;
1857:10;1869:19;
1870:12;1881:8;
1885:24

firsthand (1) 1811:20

Fish (2) 1765:12;
1766:14

fishing (1) 1893:24

fit (1) 1810:3

five (3) 1820:22;
1853:3;1854:13

flat (1) 1765:11

flew (1) 1801:10

flight (4) 1800:15;
1812:6;1813:16;
1885:11

flip (4) 1837:15;
1863:8;1875:7;
1897:9

float (5) 1765:11,
1773:23,24;1820:19;
1843:9

floatable (1) 1830:20

floating (1) 1820:23

flood (43) 1764.1;
1765:4;1769:11,18,
20;1775:3,6,9;
1789:19;1794:24;
1795:7,18,25;1819:4,
5,6;1823:6,10;
1824:5,13,13;1825:1;
1838:19;1842:21;
1843:1,5;1844:3,10,
14,23;1845:7,9,16;
1851:24;1852:1,8,12;
1864:11;1872:25;
1876:19;1877:3;
1878:2,5

flood-driven (1)
1790:15

Flood-induced (2)
1842:15,23

flooding (4) 1819:3;
1821:14,18;1867:1

floodplain (7)
1794:18,19;1795:6,

14;1796:2,3;1873:9
floods (48) 1766:23;
1769:18;1775:1;
1787:3,5;1789:11,17,
23,25;1790:6,16;
1794:23;1819:9,19;
1820:1;1824:18;
1843:18,23,25;
1844:7,16,25;1846:4,
19;1850:14,16,21,24;
1851:4,14,19;
1852:14;1855:25;
1856:8,21,;1858:5,13,
17;1866:4;1872:22,;
1873:7,12;1874:8;
1879:14;1880:9,14,
16;1881:23
Florence (5) 1874.5,
6;1893:12,19;
1894:21
flow (81) 1764:16,17,
21;1769:11;1772:11,
15;1773:25;1775:10,
14;1786:10;1787:1;
1795:2,23;1796:6,8,
24;1797:2,3,6,14,17;
1798:1,10,13,13,24;
1799:2,5,6,11,16,17,
18,18,21;1801:9,12,
14;1818:19,22,24;
1819:1,3,11;1820:19;
1821:1,11;1824:23;
1825:5;1827:2,5,6;
1828:24;1829:19;
1831:11,12,18,20;
1833:22;1834:2,5,7,
12,12,14,14;1835:11,
13;1837:8;1838:5,
14;1839:8,10;
1845:23;1855:24;
1870:14;1872:13;
1873:19,20;1874:12;
1876:5
flows (28) 1785:1;
1794:20,22,24,25;
1799:24;1802:13;
1813:22;1821:23;
1822:3;1823:23;
1824:5,7,14;1825:5;
1826:22;1827:1,2;
1833:16;1834:1;
1837:13,17;1838:15,
23;1844:23;1845:12;
1855:19,24
fluctuating (1) 1879:6
fluvial (1) 1876:18
flying (1) 1832:24
flyover (3) 1772:7,10,
12

follow (1) 1853:16

following (1) 1842:13

follow-up (2) 1892:16,
19

folly (1) 1885:2

food (1) 1765:12

foot (1) 1799:6

Footnote (1) 1814:13

fording (1) 1765:10

forget (2) 1850:2;
1901:1

forgotten (1) 1833:12

Fork (3) 1768:10;
1778:21;1780:8

form (17) 1819:5,5,6,
9;1823:5,9,20;
1824:11,11,;1850:20;
1851:24;1856:19;
1857:20,24,1875:17,
1877:14;1880:11

formally (3) 1785:20;
1815:23;1834:23

forming (1) 1798:2

forms (3) 1786:12;
1823:8;1851:16

formulation (1)
1781:7

forth (1) 1884:17

forward (1) 1782:12

found (4) 1860:9;
1868:11;1870:3;
1881:10

foundation (1) 1781:6

four (2) 1833:2;
1887:15

frame (5) 1787:13;
1797:20;1864:20;
1871:1;1893:24

frames (2) 1787:22;
1864:18

frankly (2) 1795:22;
1898:19

frequency (15)
1775:1;1800:19;
1802:12,23,24;
1803:6,8,11,13;
1821:14;1851:19;
1856:21;1877:4;
1878:2,5

frequent (1) 1803:4

frequently (7)
1800:20;1802:1,6,
17;1803:22;1804:2;
1824:6

fresh (2) 1782:11,13

friction (1) 1806:14

Friday (2) 1893:13;
1895:2

front (3) 1809:20;
1831:24;1860:13

fulfill (1) 1815:2

full (4) 1765:22;
1809:5;1841.5;
1870:13

Fuller (17) 1768:6;
1792:20;1871:8,14,
20,21;1875:5,9,22;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(6) expedition - Fuller





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

1876:12,23;1877:18;

1878:11,17,17,

1880:8;1891:11
furnished (1) 1766:6
further (1) 1812:11
fuzzier (1) 1793:9
fuzzy (1) 1795:22

G

gain (1) 1811:20

Gary (2) 1846:19;
1871:16

gather (1) 1812:10

gauge (19) 1785:23;
1786:11,12,14;
1788:12,13,14,16,20,
21;1817:4;1827:16;
1834:22;1835:22;
1841:6,19;1842:1,3,4

gauges (6) 1786:1,
17;1788:9,10;
1855:22;1873:18

gave (3) 1812:13;
1813:1;1860:23

gear (3) 1820:22;
1854:11,14

general (9) 1766:25;
1774:10;1786:18;
1794:14;1811:12;
1813:2,5;1822:18;
1852:13

generalize (1) 1802:8

generalized (1)
1782:22

generally (12)
1767:17;1796:12,24;
1797:1;1798:14;
1804:17;1817:13,14;
1819:7;1858:9;
1862:1;1873:8

generous (1) 1895:18

gentleman (1) 1886:6

geography (1) 1813:2

geologic (1) 1813:4

Geological (1)
1871:17

geology (4) 1784:25;
1846:20;1868:23;
1888:5

geometry (2) 1770:1,
1877:14

geomorphic (1)
1845:22

geomorphologically (1)
1824:6

Geomorphology (3)
1868:24;1871:15;
1888:6

George (2) 1759:21;
1805:21

gets (1) 1795:21

Gila (118) 1759:2;

1761:2,22;1764:1;
1765:4,16;1766:10;
1768:3,5;1769:1,3;
1770:5;1771:11,13,
19,20,22;1772:5,8,
24;1780:19,21;
1781:24;1783:1,5;
1785:4;1786:15,16;
1787:23;1795:11,12,
21;1797:23;1800:4,
21;1801:10;1802:1,4,
15,16,25;1803:9,22;
1804:3,13,19;1805:2,
5,8;1806:5;1808:15,
17,21,23;1810:2;
1812:21;1813:8;
1814:3;1819:8;
1821:8;1822:5;
1823:6,16;1824:10;
1825:5,24;1826:1,6;
1830:20;1832:17,18;
1833:16;1835:13;
1842:17,18;1843:8,
19;1844:1;1846:4,
19;1850:15,25;
1851:5,8,25;1855:19,
24;1856:8;1858:3,
13;1859:14,23;
1860:10;1865:12;
1866:18;1867:13,15;
1868:24;1871:15;
1872:13;1873:8;
1874:6,10;1875:16;
1877:14,24;1879:4;
1880:11,15;1882:6,
16,23;1884:2,10;
1890:18;1891:2;
1893:11,14

Gila's (1) 1819:18

Gillespie (10) 1773:2;
1788:15,25;1801:13,
17,19;1812:7,8;
1814:2;1832:18

given (12) 1787:10;
1852:22;1857:1;
1858:23;1867:25;
1872:20;1873:4;
1874:19;1875:25;
1876:15;1877:11;
1879:19

gives (2) 1812:4;
1813:20

giving (1) 18956

glad (1) 1833:10

glasses (1) 1816:18

GLO (3) 1851:17,
1860:17;1861:25

goes (5) 1769:21,
1824:17;1868:6;
1879:21;1889:7

Good (12) 1759:23,
25;1760:1;1772:4;
1775:23;1776:23;

1777:1;1812:4,
1832:9;1845:2;
1872:12;1894.8
Gookin (3) 1808:14,
20;1809:4
Gookin's (3) 1805:24;
1806:3,4
Graf (1) 1851:24
Graf's (1) 1769:7
Graham (1) 1867:15
Grand (2) 1763:8,22
graph (1) 1837:24
graphics (1) 1816:14
grass (1) 1766:16
gravel (1) 1803:13
Graybill (7) 1821:5,7;
1839:23;1840:1,19;
1845:12;1851:12
grazing (1) 1766:14
great (2) 1874:9;
1892:6
greater (3) 1764:12;
1844:14;1855:23
green-leaved (1)
1765:8
Greenlee (1) 1867:15
ground (8) 1767:25;
1770:3;1771:1,
1780:2,4,16;1800:8,
11
groundwater (3)
1808:16,22;1809:9
growing (2) 1764:19;
1765:8

guarantee (1) 1895:2
guard (1) 1901.22
guess (10) 1784.24;
1799:10;1810:25;
1836:18;1840:19;
1846:24;1863:15;
1892:8;1898:12,18
guys (1) 1860:4

H

half (2) 1838:14;
1884:16

halfway (1) 1874:3

handed (3) 1861:10,
11;1868:3

hands (1) 1849:15

handy (1) 1862:20

happen (2) 1843:13;
1897:10

happened (2) 1891:8;
1893:3

happening (1) 1844:3

happens (2) 1775:9;
1844:13

happy (1) 1891:11

hard (6) 1765:7;
1766:12;1867:20,22,
25;1868:5

hardhead (1) 1899:20

hardly (1) 1886:25

Hassell (1) 1814:18

head (3) 1788:12,17;
1817:4

heal (1) 1819:8

hear (3) 1809:4;
1847:19;1893:21

heard (8) 1790:13;
1792:1;1795:15,17,
1796:6;1865:24;
1884:14;1899:17

hearing (19) 1759:2;
1868:12,14,18;
1870:3,8,9,22,24;
1871:7;1872:20;
1883:1;1890:10,12,
15;1893:5,11,19;
1894:21

hearings (2) 1791:24;
1872:8

heartburn (2)
1888:25;1889:4

heart's (1) 1848:6

heavy (1) 1766:19

helicopter (5)
1770:25;1771:2,3;
1800:13;1832:22

HELM (37) 1776:8;
1847:1,7,22;1884.25;
1885:10,25;1886:15,
19,20;1887:4,10,12,
15,20,22,24,1888:20,
24,1889:6,14;
1890:20;1893:23;
1894:16;1897:13,17,
23,25;1898:5,24;
1899:8,18,20;
1900:19,22;1901:10,
16

help (3) 1760:8;
1894:23;1896:4

helped (1) 1851:22

helpful (1) 1895:8

helping (1) 1772:16

Henness (2) 1759:19,
20

Here's (2) 1893:25;
1901:3

HERNBRODE (15)
1760:13;1775:18,23;
1848:13;1849:20;
1891.6;1892:7,11,13;
1894:24;1895:1,15;
1897:5,15;1898:3

Hey (1) 1776:6

high (4) 1794:24;
1831:16;1832:24;
1877:3

higher (3) 1798:15;
1799:24;1831:15

highest (2) 1833:24;
1834:1

highlighted (3)
1765:1;1766:3;
1850:11

highly (1) 1830:2

highway (6) 1791:1,4,
6;1792:23;1793:5,18

himself (1) 1875:5

historian (1) 1767:20

historic (3) 1767:5;
1769:19;1818:21

historical (9) 1779:11,
12;1780:12;1785:13;
1791:18;1792:7;
1850:11,14;1871:15

history (2) 1824:13;
1876:19

Hohokams (1)
1787:19

hold (2) 1849:17;
1887:18

holding (3) 1783:2;
1784:19,21

honestly (1) 1900:23

Honor (2) 1890:24;
1899:13

HOOD (10) 1849:16;
1854:24,25;1891:17,
25;1892:6,13;
1896:11;1899:25;
1900:4

hope (2) 1884:13;
1900:23

hoping (1) 1895:17

Horton (4) 1759:13,
14;1832:4,1850:4

How's (1) 1847:2

Huckleberry (27)
1816:17;1825:15,18;
1846:3,20;1850:23;
1856:6;1860:22;
1861:3,7;1866:25;
1871:16;1872:1,6;
1875:13;1878:14,16,
25;1879:1,1,4,22;
1880:8,8;1881:11;
1883:14;1890:17

Huckleberry's (2)
1878:22;1889:23

human (3) 1787:16;
1789:8;1829:18

humid (1) 1876:3

hundred (2) 1828:17;
1868:2

hydraulic (5)
1764:10;1779:16;
1806:13;1807:10;
1808:12

hydroclimatic (1)
1858:12

hydrologic (8)
1786:15;1794:21,
1803:2;1804:6;
1819:18,24,25;

602-258-1440

Coash & Coash, Inc.

(7) furnished - hydrologic

www.coashandcoash.com





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1839:5 1820:22 1787:17 23;1878:8;1879:19;
hydrologist (4) including (6) 1790:5; |into (24) 1769:19; K 1880:22;1881:13,16;
1762:6,1764:7, 1804.6;1810:23; 1775:12;1783:7,13, 1884:13,15;1885:11,
1767:22,1777:2 1811:5;1812:15; 1784:12,14,1785:17; | eep (1) 1759:4 1891:8;1901:25
Hydrology (1) 1880:7 1792:4;1798:4; Kelvin (11) 1785:23; lastly (1) 1890:17
1868:24 inclusive (1) 1836:18 1799:25;1800:1; 1786:1,2,11,12: late (9) 1819:10;
hypotheses (8) increase (1) 1764:10 1808:16,22;,1809:12; | 1788:16;1833:16: 1820:1;1821:25,
1781:7,8,12,13,14, |increased (4) 1775:1; 1813:25;1815:23, 1834:22:1835:13; 1835:24,1866:4,18;
23,1782:4,10 1877:5,1878:1; 1816:19;1825:1, 1841:25:1842:3 1867:5;1880:10;
hypothesis (1) 1883:16 1836:25;1845:16; K-E-L-V-I-N (1) 1891:20
1781:24 indeed (1) 1798:23 1861:14;1873:8, 1786:4 later (2) 1798:4;
Hyrcko (37) 1775:25; |independent (5) 1874:10,1894.3 kept (1) 1870:15 1816:20
1776:4,14,19,22,24, 1784:22,1809:23; introduction (7) kind (6) 1821:8; laterally (1) 1764:14
1783:15,18,20, 1810:10;1811:4, 1809:22;1856:17,18; | 1824:18:1866:8: latest (2) 1859:22,
1786:2,4,8;1805:16, 1890:6 1857:9,9,12;1897:16 1882:4:1893:10: 1901:13
22,1828:2,5,7,13; Indians (1) 1765:14 introductory (1) 1896:19 law (5) 1823:15;
1832:2,7,11,14; indicate (5) 1818:22; 1897:17 kinds (1) 1763:12 1896:1,8;1901:5,7
1846:14,18;1847:3, 1834:14;1850:15,18; | inundated (5) knew (1) 1768:14 lawyer (1) 1885:23
21,23,1848:15,18,23; | 1872:17 1794:20,22,2324; | knowledge (2) lawyers (4) 1853:4;
1850:8,9;1852:16; | indicates (1) 1851:9 1798:10 1811:20;1812:11 1859:1,1885:2,
1856:6,1882:4; individual (2) invalid (1) 1860:9 known (2) 1759:3; 18957
1897:22,24 1785:19;1816:3 involved (1) 1859:13 lead (1) 1863:13

idea (2) 1786:19;
1855:18

ideal (1) 1811:25

identical (1) 1799:3

identify (2) 1828:3;
1832:1

ie (1) 1851:24

illustrate (2) 1786:14;
1821:16

illustration (1) 1772:4

image (7) 1762:22;
1828:15;1833:4,21,
1838:25;1842:23,25

imagine (2) 1848:23,
24

impact (1) 1789:16

impacts (1) 1789:8

impediments (2)
1774:7,18

implies (1) 1793:3

imply (1) 1799:11

implying (1) 1862:10

important (3)
1812:10;1880:25;
1896:24

impressed (1) 1887:8

impression (3)
1861:23;1863:12,22

inaccurately (1)
17774

inadvertently (1)
1893:5

include (4) 1771:15;
1791:12;1799:13;
1868:4

included (7) 1789:25;
1795:24;1796:23,24,
1797:8;1811:2;

inference (1) 1799:23
influence (3)
1811:16;1812:25;
1835:20
influences (2) 1813:4;
1829:18
information (20)
1766:6;1767:17;
1784:8;1786:13;
1810:1,1;1811:5,14;
1812:4,14,15,19,23;
1813:6,22;1826:9,14;
1864.25;1882:22;
1883:14
inherently (1) 1876.:6
inspection (2) 1768:3,
5
instability (1) 1877:5
instance (2) 1769:14;
1785:4
instructions (4)
1762:12,14,1784:15;
1815:24
integrity (1) 1782:18
intended (3) 1781:18;
1787:4;1806:12
interest (1) 18917
interfered (1) 1767:1
interpret (1) 1862:10
interpretation (1)
1862:14
interpreted (1) 1862:9
interrupt (1) 1760:7
interrupted (3)
1850:7;1855:4;
1896:22
interrupting (1)
1760:17
interruption (1)
1855:2
intervention (1)

irregularity (1) 1807:3

irrespective (2)
1822:10;1837:23

irrigation (1) 1829:2

islands (2) 1760:24,
25

issue (4) 1808:13;
1811:16;1812:9;
1859:18

issues (2) 1869:6;
1901:8

items (2) 1896:9;
1901:20

1899:13
knows (1) 1765:14

L

J

James (2) 1760:20,22

January (6) 1833:18,
18;1842:11;1859:23;
1860:9;1867:9

JE (1) 1871:14

Jeff (2) 1805:14;
1848:16

Jim (1) 1891:16

job (2) 1790:9,10

Joe (1) 1896:19

John (12) 1766:7;
1776:2,11;1885:7;
1887:13,14;1894:15;
1897:12;1898:23;
1899:16,17;1901:9

Joy (2) 1760:17,
1894:25

Judge (1) 1867:21

jumping (2) 1760:14;
1892:11

June (2) 1871:13;
1884:15

Justice (2) 1778:24;
1779:3

label (1) 1842:20

lack (1) 17647

laid (1) 1816:13

Land (7) 1775:22;
1866:16;1871:6,13;
1872:7;1875:4;
1880:2

lands (2) 1766:14;
1879:7

language (8)
1790:21;1793:1;
1794:4;1804:16;
1814:10,25;1821:22;
1822:8

large (21) 1765:21;
1769:18;1779:11;
1803:12;1830:25;
1837:8;1843:23;
1844:6,10,15;
1845:16;1850:16;
1851:14,19;1852:1;
1855:23;1856:21;
1858:17;1872:22;
1878:5;1879:14

largely (4) 1766:18;
1785:23;1786:10;
1856:20

larger (2) 1824.5;
1837:17

last (29) 1775:3;
1805:25;1837:4;
1853:17;1858:16;
1861:6;1862:7;
1863:24;1869:19;
1870:23;1871:11,24,
25;1874:19;1875:25;
1876:15;1877:1,21,

leads (1) 1882:14

learn (1) 1767:24

least (9) 1786:9;
1798:13;1822:4;
1825:21;1830:6;
1847:15;1849:14;
1875:9;1900:16

leave (2) 1760:16;
1781:2

left (6) 1766:22;
1776:5,7,1836:2;
1868:1;1878:5

left-hand (3) 1829:10;
1834:16;1857:10

legal (5) 1762:3;
1771:7,1790:7,
1810:5,9

length (5) 1784:11,;
1816:7;1828:22;
1863:4,1884:2

Less (11) 1764:3;
1775:13;1802:1,6,17,
1803:4,15,21;1804:1;
1876:5;1895:7

letting (1) 1885:19

level (3) 1842:17,19,
20

levels (1) 1798:10

light (1) 1839:22

liked (1) 1826:11

likely (6) 1797:24;
1826:15;1844.4;
1865:19;1877:4;
1883:23

Likewise (2) 1874:4,8

limit (6) 1795:12;
1799:13,15,20;
1899:4,6

limitation (1) 1898:17

limitations (1)
1895:17

602-258-1440

Coash & Coash, Inc.

(8) hydrologist - limitations

www.coashandcoash.com





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

line (10) 1769:17;
1770:4;1833:25;
1836:9,23;1837:20;
1838:7,8;1878:21,21

lined (3) 1766:12;
1850:19;1866:5

lines (9) 1833:21,22,
25;1834:13;1835:7;
1836:9,9;1839:23;
1861:24

listen (1) 1860:5

listened (1) 1791:19

literate (1) 1850:5

little (11) 1760:8,12;
1761:19;1780:25;
1782:20;1795:21;
1800:23;1804:16;
1816:19;1874:11;
1896:14

Littlefield (5) 1765:19;
1775:17,20;1791:20;
1865:6

Littlefield's (3)
1767:12,16;1792:1

loaded (1) 1820:16

local (1) 1893:14

locally (2) 1814:5;
1848:24

locate (1) 1781:14

located (1) 1770:11

locations (1) 1813:3

long (14) 1775:2;
1822:9,13,15,15,20,
23;1825:10;1828:20;
1830:7;1868:3;
1871:4;1887:9;
1898:22

longer (2) 1838:2;
1868:3

long-term (2)
1789:21,24

look (25) 1760:13;
1768:7;1776:11;
1782:11;1783:11;
1784:6,23;1785:13;
1789:12;1800:9,11;
1811:1;1812:1,2;
1827:16,18;1835:6;
1848:5;1849:6,6;
1852:24;1855:21;
1861:20;1894:9;
1897:3

looked (23) 1787:11;
1788:3,8,14,16,20,
22:1789:4,6;
1800:10;1801:3,15;
1807:24;1812:5,22;
1826:11,15;1832:18;
1837:13;1844:17,;
1863:24;1864:19;
1872:3

looking (16) 1769:11;
1775:20;1782:15;

1796:21,;1816:23;
1829:10,11,;1835:25;
1836:8;1837:5;
1838:7,13;1839:18;
1842:14,22;1861:1

looks (2) 1833:17;
1866:9

lost (1) 1819:21

lot (6) 1767:24,
1820:18;1826:13;
1856:3;1895:18;
1898:8

low (33) 1764:16,21;
1769:11;1772:11,14;
1775:14;1795:1,4,23;
1796:5,8,24;1797:2,
3,6,14,17;1798:1,12,
13,23;1799:2,5,6,11,
16;1801:11;1806:4;
1821:20,23;1822:3;
1833:3;1873:19

lower (17) 1763:17,
1780:21;1787:21;
1800:21;1801:10;
1803:22;1804:2;
1829:10;1831:15;
1838:8;1859:18;
1860:2;1877:14;
1882:10,15,16;
1883:8

lowest (2) 1799:17,18

low-flow (1) 1851:23

low-level (1) 1811:19

lunch (7) 1848:22;
1849:22;1852:21,21,
25;1853:5,7

lunchtime (1) 1849:6

M

maghnitude (2)
1855:18;1856:21

mail (1) 1847:15

main (17) 1764:17,
1772:11,14,1775:14;
1795:3,5,6,15,20,24;
1796:4;,1797:4,7,8,
11;1798:22;1881:8

maintain (4) 1851:22;
1857:19,23;1873:12

maintained (1)
1850:20

maintenance (1)
1851:15

major (2) 1819:9;
1820:1

Majority (1) 1772:21

makes (1) 1898:21

making (2) 1846:6;
1901:2

man (2) 1820:21;
1850:5

man-made (1) 1787:9

man's (1) 1835:19
many (16) 1764:9;
1766:8,14;1772:1;
1790:14;1792:7,
1794:7;1795:18;
1802:22;1817:6;
1836:17;1837:8,21,
1845:15;1855:23;
1897:23
map (5) 1842:16,17,
18;1862:13;1864:14
mapping (14)
1779:12;1816:17,
1860:17;1861.:24;
1862:4;1863:16,25;
1864:7,10,13,23;
1865:17,22;1886:9
maps (6) 1862:2,12;
1863:14,15;1865:17,;
1886:8
Maricopa (6)
1776:24;1788:13,22,
23;1849:21;1867:15
Mark (7) 1847:2;
1885:5,12;1887:6;
1888:21;1899:10,15
marked (1) 1856:7
master (1) 1774.16
match (1) 1807:17
matched (1) 1791:21
matching (1) 17919
material (10) 1802:3;
1803:1;1804:6;
1817:24,25;1818:2,3,
4,6,8
materials (2)
1802:13;1813:21
math (1) 1836:17
mathematically (1)
1840:10
matter (10) 1776:25;
1791:24;1795:22;
1799:1;1805:9;
1811:4;1849:21;
1866:2;1867:3,12
max (3) 1833:22;
1834:7,14
maximum (6) 1830:4;
1834:2,4,11,12;
1901:7
may (11) 1760:7;
1823:3;1835:20;
1837:16;1840:4;
1842:2;1891.:20;
1892:14;1894.23;
1896:13;1900:6
maybe (15) 1803:24;
1811:14;1825:2;
1829:25;1833:2;
1837:21;1840:20;
1847.14,1848:18;
1849:7;1856:1,
1860:15;1863:16;

1879:12;1882:2

McGinnis (49)
1808:24;1846:8,10,
22;1847:9,12;1848:3,
9;1849:1,3,12,25;
1852:20,22;1853:9,
11,14;1855:4,5;
1857:5,8,12,14,17,
18;1860:4,6;
1867:19;1868:9;
1884:20;1885:13;
1886:5,17,22,24;
1887:1;1888:13,22;
1889:4;1890:22,23;
1895:5,6,13;1898:11,
12,18,25;1899:4

McGinnis's (1) 1849:9

mean (30) 1772:16;
1784:6,9;1786:23;
1799:16;1806:11,
1809:23,25;1810:17,
24,1817:13;1824.8;
1829:17;1833:16,22;
1834:2,3,5,7,12;
1836:2;1840:1;
1857:23;1862:9;
1864.7;1865:20;
1885:10;1889:18;
1894:4;1897:20

meandering (1)
1866:5

meaning (4) 1803:9;
1810:16;1816:5;
1843:19

means (8) 1786:20;
1796:11,12,15;
1824:9;1857:25;
1887:9;1888:8

meant (1) 1799:17

measure (2) 1773:21;
1800:8

measured (5)
1827:10,13;1840:8,
25;1841:2

measuring (1) 17818

median (5) 1799:18;
1827:1;1831:11,12;
1838:7

meet (2) 1783:6;
1822:13

meets (5) 1762:9;
1763:8;1781:25;
1782:19;1823:25

MEHNERT (10)
1759:9,12,15,17,19;
1894:11;1896:2;
1901:19,24;1902:2

Meko (10) 1816:20;
1821:5,7;1826:21;
1827:8;1839:23;
1840:1,19;1845:11,
1851:12

Meko's (1) 1827:3

memoranda (1)
1900:1

memorandum (2)
1894:18;1901:12

memorized (1)
1814:11

memos (1) 1896:15

men (1) 1765:4

mention (2) 1820:6,
25

mentioned (5)
1768:2;1782:6;
1821:20;1825:15;
1831:25

mere (1) 1774:17

met (1) 1793:22

metamorphosis (1)
1851:7

method (5) 1781:4,6,
11,17,21

methods (10)
1860:17;1861:25;
1863:16,25;1864:7,
10,14;1865:18,22;
1886:9

Mexico (1) 1867:13

Michigan (1) 1853:25

microphone (1)
1760:9

mid (5) 1818:16;
1821:25;1822:1;
1844:6;1866:3

middle (10) 1810:22;
1846:4,19;1850:15,
25;1851:5,25;
1856:8;1874.6;
1882:23

Midwestern (2)
1768:23;1769:8

might (18) 1759:11;
1760:8;1767:23;
1773:6;1774.1;
1797:10;1803:24;
1812:4,1822:23;
1861:13;1862:5;
1882:3;1888:21;
1891:1,23;1897:9;
1899:10;1900:25

mile (1) 1822:19

miles (6) 1812:7,8;
1822:21,23;1825:14;
1828:23

miles-wise (1)
1825:10

mind (13) 1759:4;
1782:16;1784:15;
1788:1;1795:6,14;
1796:4,1820:14;
1821:19;1845:16,17;
1899:11,14

minds (1) 1796:12

Minimal (1) 1854:12

minor (1) 1797:10

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(9) line - minor






Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

minute (1) 1864:3 most (19) 1764:4; 1781:25;1782:19; 1775:21,25;1776:6, 1804:15;1831:13
minutes (3) 1813:19; 1767:11,18;1787:2; 1783:7;1790:20; 12,17;1783:15; numeral (1) 1868:23
1853:3;1872:4 1788:21;1796:11; 1793:23;1794:10; 1805:14,17,21, numerous (1)
misnumbered (1) 1797:24;1806:16; 1808:2;1810:4; 1828:2,6,12;1846:8; 1871:16
1837:16 1807:16;1811:12; 1812:25;1817:5; 1847:9,21;1848:16, | n-value (4) 1806:4,
misspoke (2) 1821:17;1824:23,23; 1820:17,17,19; 20;1849:8,14,23; 22,23;1807:5
1803:24,1842:2 1826:15;1838:11; 1823:1;1832:16; 1850:1,6;1852:17; n-values (1) 1806:3
misstated (1) 1803:25 1844:3;1865:19; 1867:13;1871:12; 1853:1,9;1854:23;
misstating (1) 1887:8;1896:12 1891:2 1855:3;1884:21; O
1815:13 mostly (1) 1877:15 Navigable (44) 1885:7;1886:17,24;
Mister (1) 1879:3 motion (1) 1897:7 1759:3;1760:5; 1887:7,11,13,16; objecting (1) 1888:23
misunderstood (1) mouth (1) 1761:22 1761:21,23,25; 1889:2,11;1890:21, | objective (1) 1781:18
1830:13 much (13) 1764:13; 1762:7,17,23,24; 25;1891:4,13,20,25; | observed (1) 1807:10
model (3) 1807:9; 1766:15,24;1769:20; 1763:4,15,19,21; 1892:10,21,24; obstacle (1) 1831:4
1831:8;1840:8 1773:25;1792:19; 1768:13,15;1770:15; 1893:20,25;1894:9, |obstacles (1) 1830:24
modeled (4) 1827:9, 1803:14;1840:20,21; 1771:5,8,1774:12; 13,25;1895:3,11,14, | obstructions (1)
13,17;1840:23 1848:1,16;1854:11; 1782:3;1783:11,12, 19,22;1896:3,16,19, 1807:4
modeling (3) 1876:18 16;1784:16;1785:17, 24;1897:11,16; obtain (1) 1848:21
1779:15;1780:18; multiple (3) 1797:17, 22;1793:15;1811:23; 1898:1,7,11,16; obvious (2) 1773:13;
1808:1 1799:2;1834:9 1814:8,18;1815:18; 1899:1,6,15,17,19, 1850:22
moderate (1) 1872:13 | Mussetter (25) 1816:2;1822:10; 21;1900:2,5,9,11,14, | obviously (1) 1886:24
modern (1) 1779:13 1759:6,25;1775:18, 1823:14,17,20; 17,20;1901:2,13,20; | occur (2) 1787:2;
modification (1) 19;1776:23;1781:3; 1827:24;1828:20; 1902:3 1792:24
17817 1805:23;1814:13; 1830:10,13,17; nodded (1) 1798:17 occurred (8) 1789:8;
modified (1) 1835:15 1822:15;1847:3,14, 1855:16;1856:2; None (2) 1817:9; 1802:16;1837:9;
moment (1) 1893:21 24;1848:6;1849:5; 1881:5 1847:13 1843:18,25;1844:7;
moments (1) 1848:1 1850:10;1852:2,6,19; | navigated (1) nonequilibrium (1) 1850:23;1851:7
Monday (1) 1894:2 1853:3,15;1886:3,11, 1790:18 1824:11 occurring (4)
Monsoon (1) 1838:19 12;1889:11;1892:2 | navigation (4) nonexistent (1) 1789:19;1793:12,13;
Montana (9) 1778:11, | must (6) 1783:18; 1774:19;1794.1,; 1870:25 1824:7
13;1779:22;1782:24; 1790:17;1792:25; 1830:24;1883:24 nonnavigable (2) occurs (1) 1858:6
1784:15;1790:23; 1793:2,7,1815:3 near (2) 1766:10,14 1774:19;1883:4 October (4) 1773:6;
1793:1;1810:12; myself (1) 1782:17 Nebraska (1) 1832:8 | non-navigable (1) 1833:9;1836:1;
1815:24 necessarily (5) 1884:3 1842:13
Montgomery (3) N 1793:10,13,20; Nope (1) 1760:16 off (3) 1769:21;
1766:7,17;1849:18 1798:3;1799:4 nor (1) 1886:2 1824:2;1831:13
months (3) 1836:1; name (3) 1776:23; necessary (1) normal (1) 1824.14 often (2) 1843:20;
1861.8,8 1854:2;1886:12 1815:12 normally (1) 1851:20 1844:10
more (41) 1761:12; narrow (6) 1797:3; need (13) 1783:13; North (1) 1778:2 once (2) 1766:19;
1766:6;1772:23; 1819:15;1850:19; 1784:2;1785:17,18, |note (1) 1833:13 1885:5
1780:25;1782:20,21; 1851:1,6,23 21;1793:10;1811:22; | notebook (2) one (43) 1765:14,21;
1794:16;1796:21, narrower (1) 1797:7 1815:20;1820:13; 1860:23;1861:9 1778:2,2,19;1781:12,
1797:25;1802:1,17; | Native (1) 1787:23 1855:8;1891.:9; noted (3) 1778:10; 24;1785:3;1796:18;
1803:4,21;1804:1; natural (34) 1766:21; 1894:14;1902:1 1804:13,19 1798:1,2,13;1799:19,
1806:7;1820:18; 1784:17;1787:7, needed (1) 1784:13 notes (3) 1788:11; 22;1801:3;1802:7,
1824:5,6;1838:1,14, 1788:2;1789:2,5,10, | New (1) 1867:13 1851:17;1887:19 23;1807:13;1825:9;
14;1840:21;1841:7, 11,13;1791:2; newest (1) 1768:8 Notice (4) 1894:10, 1827:12;1837:25;
1843:20;1844.20; 1802:16;1807:20,25; | next (17) 1776:1; 11;1895:3;1896:6 1845:19;1847:6,7;
1848:16;1864:18,20, 1808:5;1811:24; 1844:5;1857:3; noticed (1) 1847:5 1848:18;1856:11;
23,25;1865:1;1876:3, 1812:1,5:1813:8,14, 1858:3,11;1868:21; | November (10) 1860:14:1861:3,12,
4,6,6;1884:20; 17,24;1817:7; 1872:10,22;1873:11, 1773:6,7;1780:22; 13,23;1862:17;
1888:16;1892:15; 1825:4;1826:6,11,16; 18;1876:17;1877:3, 1800:7;1813:13; 1863:12;1867:21;
1897:7;1898:8; 1829:15,20;1832:19; 13;1878:20,21; 1833:10;1836:5; 1868:1;1878:4;
1902:2 1835:12;1839:2; 1883:20;1895:2 1878:23;1879:23; 1882:5;1885:23;
morning (7) 1759:23, 1844:7;1845:10; nice (2) 1776:2; 1883:1 1888:9;1895:7;
25;1760:1;1776:23; 1881:5 1847:15 number (8) 1765:13; 1896:12;1898:8;
1777:1;1792:10; nature (1) 1793:6 night (2) 1862:7; 1774:1;1822:12; 1899:11
1801:4 navigability (34) 1863:24 1837:11;1845:17,; one-day (2) 1854:8,
morphology (2) 1762:10;1763:9; Nile (1) 1883:19 1895:11;1896:5; 10
1814:3;1856:19 1770:17;1771:7; nine (2) 1861:8,8 1897:12 ones (6) 1792:17;
Mosquito (4) 1774:9;1777:19,22, | NOBLE (92) 1759:1, numbered (1) 1810:13;1821:4;
1768:10;1778:21, 24,1778:7,8,9,14,17, 8,11,17,18,21; 1828:10 1835:18,21;1888:11
1780:8;1830:7 19;1779:1,4; 1760:7,11,16; numbers (3) 1799:7; only (13) 1771:10;
Coash & Coash, Inc. (10) minute - only
602-258-1440 www.coashandcoash.com





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1778:19;1780:21; 1761:17;1765:21; pages (11) 1811:18; 1834:14;1837:13,19; 1803:18;1864:6
1801:4;1831:3; 1766:17,20;1769:19; 1846:20;1861:14,14; 1841:15,17;1844:23; | physical (2) 1791:8;
1845:14;1881.:25; 1781:13;1787:24; 1868:3;1874:2; 1845:20 1821:12
1886:7,11,11; 1788:3,7;1790:25; 1897:7,18;1898:5,22; | peaks (3) 1834:9; pick (1) 1834:11
1887:15;1893:14; 1799:25;1800:1,9; 19017 1838:19,23 picked (1) 1862:17
1901:10 1801:22;1810:6; Paloma (2) 1801:13, Pedro (1) 1805:12 picture (6) 1773:9;

on-the-ground (1) 1816:13;1818:11; 20 pelts (1) 1854:17 1801:3;1834:10;
1780:6 1824:17,19;1825:1; | Panza (1) 1850:3 Pennsylvania (1) 1855:11,25;1866:8

open (3) 1893:18; 1834:6,11;1845:24; | Paper (7) 1764:25; 1853:25 pin (1) 1774:15
1894:1;1899:2 1846:12;1854:5; 1766:1;1767:7; people (3) 1765:20; Pinal (1) 1867:15

opening (4) 1896:7; 1857:6;1862:17, 1840:5;1846:17, 1865:1;1894:12 pioneer (1) 1872:11
1898:5,14,19 1869:15;1878:5; 1889:25;1890:1 people's (1) 1796:12 | place (1) 1835:14

operation (1) 1836:4

opinion (37) 1761:24;
1767:17;1783:4;
1784:19,21;1785:10;
1786:13;1790:12,12;
1791:5;1793:12,21,
1803:8;1818:14;
1819:17,20,23;
1820:6,25;1821:21;
1822:8;1823:17,
1825:2,4;1843:13,22;
1847:24,1852:4;
1856:25;1858:22;
1872:19;1880:21,22;
1881:1,3;1883:4;
1884:1

opinions (5) 1786:9;
1843:7;1844:6;
1884:17;1890:7

opponent (6) 1778:8,
9,14;1779:2,3;
1782:25

opportunity (1)
1892:19

opposed (1) 1824:20

1888:21;1893:23;
1894:12;1895:3,7,10;
1896:6,6;1897:2;
1900:24
outside (7) 1811:18;
1844:4,;1885:16;
1888:13,15,15,15
over (19) 1760:12,14;
1797:22;1798:2;
1823:24,1824:17;
1849:5;1857:25;
1863:8;1875:7,25;
1876:15;1877:20;
1878:7;1879:19;
1880:22;1881.:16;
1884:15;1887:19
overall (3) 1798:16;
1823:9;1845:8
overbank (1) 1769:19
overbanks (1) 1825:1
overflight (10)
1780:22;1781:1;
1800:7,16;1811:19;
1812:24;1813:10,12,
20;1832:21

papers (1) 1889:24
paragraph (12)
1774:25;1809:24;
1810:14,20;1824:3,
11;1869:19,20;
1870:13;1871:4,9,11
paragraphs (1)
1887:15
Pardon (3) 1785:25;
1851:2;1855:2
part (23) 1763:18;
1764.24,1766:2;
1768:12;1772:24;
1781:3;1786:12;
1789:22;1796:18;
1811:1;1812:13;
1814:8;1822:4,14;
1823:16,19,25;
1824:15;1843:6;
1856:17;1875:9;
1893:11;1894.6
participated (2)
1808:3;1875:12
particular (8)
1770:17;1779:14;

per (2) 1829:1;
1845:21

percent (6) 1763:25;
1764.3;1772:7,14;
1838:15;1889:16

percentage (3)
1764.2;1772:17,20

percolation (3)
1808:16,21;1809:9

perennial (2)
1818:19,22

perhaps (7) 1787:25;
1823:12;1830:6;
1835:19;1844:14;
1892:15;1895:16

period (18) 1769:15;
1775:4;1787:15,15;
1788:14;1789:18;
1821:23;1840:18,25;
1841:19;1844:1,3,12;
1845:4;1848:22;
1872:11,1894:22;
1895:4

periodic (1) 1844:25

periods (6) 1823:24;

places (2) 1765:11;
1772:13

plain (2) 1765:4;
1872:25

plainly (1) 1774:17

Plains (1) 1824:21

plan (3) 1851:16,24;
1877:14

plants (1) 1765:8

plan-view (1) 1856:19

plat (1) 1842:17

plats (2) 1850:18;
1860:17

Platte (4) 1768:20;
1832:4,5,7

Please (21) 1759:4,8;
1760:17;1764:23;
1765:25;1766:4;
1770:8;1771:9;
1774:23;1786:7,22;
1808:19;1810:19;
1819:22;1843:21,
1850:2,7,10;1852:9;
1853:9;1898:3

plentiful (1) 1765:12

opposition (2) overland (1) 1794:11 1818:5;1824:12; 1857:25;1864:8; plot (7) 1816:17,20,
1884:23;1891:2 overlap (1) 1830:22 1849:10;1860:13; 1877:3,4;1878:1 20,22;1840:22;
orange (1) 1836:23 overlapped (1) 1867:3;1898:8 permission (1) 1841:8,12
oranges (1) 1841:11 1861:14 particularization (1) 1884.25 plots (1) 1816:16
orangey (1) 1836:9 own (4) 1810:2; 1815:3 persist (1) 1775:4 plotting (1) 1839:13
order (6) 1766:20; 1843:16;1866:12; particularized (2) person (1) 1767:5 pm (3) 1853:8;
1793:14;1800:24; 1886:13 1814.7,16 personal (1) 1790:8 1894:2;1902:5
1825:13;1829:24; particularly (2) perspective (2) point (19) 1770:6;
1830:5 P 1807:2;1879:15 1779:18;1845:23 1774:1,25;1777:11,
ordinary (37) partly (4) 1766:25; photo (9) 1770:25; 1783:5;1796:18,21,
1784:17;1786:20,23; | Page (42) 1765:6,21; 1802:25;1803:2; 1771:11;1772:3; 23;1799:21;1829:5;
1789:2,9,12,14,16,20, 1766:2;1768:9; 1870:14 1773:4;1801:15; 1833:24;1834.1;
22,25;1790:6; 1769:21,24;1811:8; | parts (2) 1800:1; 1828:25;1831.5,18; 1841:3;1854:9;
1791:2;1802:17; 1814:14;1816:24; 1823:11 1864:12 1857:6;1861.:25;
1807:21;1808:5; 1817:22;1819:17; party (2) 1885:23; photocopy (1) 1848:4 1863:24;1880:1;
1811:24;1813:8,14, 1823:4;1824:3; 1891:1 photograph (9) 1892:8
17;1817:7;1825:5; 1825:8,25,25; pass (1) 1820:4 1773:13,19;1829:7, | pointed (1) 1860:12
1826:6,11,15; 1826:22;1827:8; passes (1) 1801:12 12,23;1830:23; pointers (1) 1760:15
1829:15,20;1832:19; 1857:10;1861:12; passing (1) 1851:19 1832:2,17;1833:8 points (4) 1786:14;
1835:13;1843:19; 1868:7,21;1869:2,9, | past (5) 1792:2; photographs (6) 1837:24,25;1841:20
1844:1,4,7,11,16; 11;1870:12;1871:2, 1800:16;1815:22; 1781:1;1812:15; Poncho (1) 1895:19
1845:9;1881:5 4;1874:3,21;1875:1, 1895:21,23 1865:3,6,9,12 pools (1) 1830:4
others (3) 1791:20; 7,15;1879:21; Pattern (3) 1832:16; photography (1) portion (15) 1765:1;
1802:24;1837:19 1881:14;1882:18,25; 1839:1,2 1772:23 1766:3;1772:5;
otherwise (1) 1793:22 1883:2,6;1895:17; PDA (1) 1894:3 photos (6) 1771:13, 1807:1;1823:8;
out (40) 1759:20; 1896:9;1898:17 peak (8) 1833:17; 22,23,1772:1; 1829:10;1873:20;
Coash & Coash, Inc. (11) on-the-ground - portion
602-258-1440 www.coashandcoash.com






Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1880:20,23;1881:25; 1769:18;1811:21,22 6,7 quoted (4) 1876:23; ready (2) 1891:5;
1882:6,10;1884:10; | presented (6) 1765:5; |prone (1) 1876:6 1878:11;1882:19; 1892:22
1885:19;1897:18 1863:2;1869:7; proponent (2) 1778:7; 1884.7 real (4) 1807:17,

portions (9) 1765:10; 1871.6;1880:7; 1779:1 quotes (1) 1871:16 1840:18;1866:17;
1784.7;1785:20; 1891:1 propose (1) 1781:13 | quoting (2) 1875:8; 1886:15
1804.9;1815:2; presume (1) 1765:19 | proposed (10) 1882:25 reality (4) 1793:2;
1818:15;1843:8,12; | Pretty (2) 1773:13; 1896:8;1898:13,16, 1822:13,16;1823:25
1868:19 1885:18 20,21;1899:7,11,24; R realize (1) 1885:1

posit (1) 1781:12
possible (5) 1781.18;
1840:3;1848:21,

1892:1,4
possibly (1) 1799:25
post-1900 (2)
1827:16;1840:24
Postal (1) 1900:8
post-diversion (1)
1838:14
posting (3) 1900:6,7,7
postmarked (2)
1900:12,13
Post-statehood (1)
1839:20
pounds (1) 1854:17
PowerPoint (7)
1819:14;1827:21,
1828:9;1832:12;
1855:7;1862:20;
1863:1
Powers (1) 1766:10
PPL (12) 1778:11,13;
1779:22;1782:23,
1783:2;1784:15,19,
21;1790:23;1793:1;
1810:12;1815:24
practical (1) 1799:1
practice (1) 1766:18
Pre- (1) 1839:20
precisely (1) 1864:18
pre-Coolidge (1)
1838:15
predevelopment (1)
1845:12
prefer (1) 1776:4
premise (7) 1864:4,4,
5;1865:16;1866:11,
17;1877:.24
premises (1) 1881:19
prepared (5) 1799:7;
1871:12;1875:4,8;
1878:17
preparing (1) 1818:7
presence (1) 1774:18
present (7) 1765:15;
1805:24;1812:10;
1819:18,23;1864:24;
1890:12
presentation (8)
1762:22;1771:16;
1786:10;1827:22;
1828:9,11;1839:18;
1855:7
present-day (3)

previous (5) 1824:13;
1837:10;1838:20;
1876:19;1893:4

previously (2)
1777:10;1817:6

primarily (4) 1769:6;
1779:24;1786:25;
17871

primary (5) 1767:17;
1810:13;1852:14;
1890:1,3

principle (1) 1858:9

print (1) 1846:12

prior (10) 1792:6;
1798:12;1819:9,19,
25;1835:14;1841:5;
1844.6;1870:8,25

privilege (1) 1885:4

probably (26)
1760:25;1761:12;
1762:23;1763:15;
1788:20;1789:19;
1795:18;1801:23;
1804:7,10;1825:13;
1828:17;1829:19,24;
1830:5;1831..16;
1833:1;1838:2;
1840:14,1841:7,
1844:20;1845:9;
1851:10;1855:9,24;
1882:14

problem (4) 1800:23;
1848:10;1849:7,
1897:18

procedure (1) 1862:4

procedures (1)
1862:13

proceed (1) 1886:19

proceeding (2)
1772:2;1795:17

proceedings (4)
1790:13;1792:21;
1896:22;1902:5

process (2) 1780:12;
1783:24

processes (1)
1819:12

production (1)
1858:12

profession (2)
1777.4;1796:14

professional (1)
1767:22

profile (1) 1770:3

profitable (3) 1794:1,

1901:4,6

proposition (1)

64.9

protection (1)
1766:22

proved (1) 1885:5

proven (1) 1885:6

proximity (1) 1794:11

publications' (1)
1807:13

pull (3) 1760:8;
1862:21;1867:11

pulled (2) 1788:21;
1809:25

pulling (1) 1765:21

purpose (8) 1784:11,
12;1800:17;1809:14,
15;1811:20;1827:12;
1841:12

put (13) 1772:3;
1787:14;1799:7,
1800:7;1816:17;
1827:19;1844.12;
1847:1;1861:17,
1866:3,12;1895:8;
1899:11

puts (1) 1813:25

Q

Qualifications (1)
1817:11

qualified (1) 1826:13

qualitative (2)
1791:16;1792:5

qguantification (1)
1845:14

quantify (3) 1800:17;
1804:8;1819:1

quantifying (1) 1841:8

guantitative (1)
1791:15

guantities (1) 1883:18

quantity (1) 18257

quarter (1) 1853:6

quick (1) 1901:2

quicker (1) 1776:8

quite (4) 1783:16;
1813:23;1895:17,;
1898:22

Quixote (1) 1850:5

quote (8) 1769:7,
1774:4,15;1814:16,
20;1875:15;1877:23;
1883:25

radical (1) 1877:25

Ranch (2) 1801:13,20

ranchman (1) 1766:7

range (2) 1806:10;
1845:22

rapid (1) 1766:23

rapids (2) 1760:21;
1805:4

rate (8) 1801:9;
1825:6;1828:24;
1829:19;1831.:18,20;
1899:19,21

rather (4) 1781:13;
1784:23;1871.4;
1895:11

rationale (1) 1814:21

Rea (1) 1850:20

reach (19) 1762:4,9,
23;1763:7,14,17,
1784:16;1785:16;
1786:17;1789:8;
1790:18;1807:2;
1832:17;1839:3;
1850:18;1851.:8,20;
1882:23;1883:8

reached (1) 1809:4

reaches (2) 1779:25;
1873:13

reaching (3) 1846:6;
1847:24;1852:3

read (60) 1765:1;
1766:3;1767:5;
1771:24,25;1774:14;
1791:18;1792:6,11,
13,14,18;1794:5;
1808:19;1811:13,14;
1814:13,25;1848:2;
1850:10;1857:21,
1858:7,14;1861:7,21,
24,1869:16,25;
1870:19;1871:18;
1872:14;1873:1,14,
21;1874:1,13;
1875:18;1876:8,20;
1877:8;1878:4,21;
1879:12;1883:2;
1884:5;1887:20;
1888:2,6;1889:15,16,
17,19,20,23,24,25,25;
1890:3,9;1894:7

reading (8) 1787:1,;
1792:8;1857:8;
1861:17;1869:14,14,
15;1883:3

really (16) 1763:7,8,
14;1765:22;1786:20;
1794:13;1801:4;
1802:8;1807:24;
1809:6;1862:8,11;
1881:9;1894:8;
1897:6,6

reason (4) 1765:18;
1767:3;1784.18;
1885:21

reasonable (9)
1772:20;1784:11,
1806:8,8,10;1870:11;
1880:9,13;1897:12

rebound (1) 1809:11

rebuttal (3) 1891:5,9;
1892:8

recall (19) 1761.1;
1794.4;1828:22;
1839:13;1853:22;
1855:13;1856:9;
1859:1;1860:18,19,
20;1861:7;1863:17;
1865:7,10;1882:7,8,
9;1885:11

recedes (1) 1775:9

received (1) 1900:15

recent (2) 1766:6;
1896:12

recess (4) 1776:15;
1805:19;1853.7;
1902:4

recessed (1) 1902:5

Recognizing (1)
1774:15

recollection (1)
1896:11

reconnaissance (2)
1779:25;1780:2

reconstructed (3)
1820:25;1826:22;
1839:25

record (17) 1777:6;
1788:14,1828:6;
1835:15;1838:2;
1841:6,19;1843:1,5;
1846:25;1847:1;
1854:24;1868:4;
1893:18;1894:1,1;
1896:25

recorded (2) 1778:1;
1855:25

records (6) 1821:3;
1835:6;1841:5;
1843:14;1850:14;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(12) portions - records





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

1870:15
recover (2) 1819:12,
13
recovered (1)
1824:18
recovery (2) 1808:17,
23
recreational (2)
1763:11;1767:23
recross (1) 1885:22
RECROSS-EXAMINATION (1)
1887:3
redirect (8) 1808:25;
1847:18;1848:5;
1853:13;1885:4,14,
15;1888:12
reduce (1) 176411
refer (7) 1795:19;
1796:8;1810:15,20,
21;1816:4,1881:25
reference (9) 1767:7,
1810:14,16;1819:20;
1820:9;1826:4,21;
1840:2;1846:2
referenced (2)
1818:8;1830:20
References (5)
1811:9,10;1828:8;
1840:2;1848:7
referred (5) 1780:3;
1795:18;1810:17;
1863:10;1882:1
referring (7) 1763:7,
1814:11;1817:25;
1818:4;1821:4;,
1823:10;1831:25
refers (6) 1786:25;
1787:1,1796:18;
1818:5;1851:12;
1894:6
reflect (1) 1854:24
refute (1) 1882:21
regard (1) 1883:8
regarding (5) 1774:9;
1811:3;1826:5;
1849:9;1887:25
regards (3) 1774:7;
1893:14;1901:4
regime (5) 1838:5;
1844.23;1845:7,9,20
region (1) 1788:23
regions (1) 1876:3
regression (1)
1840:12
rel (1) 1859:3
relate (4) 1798:11;
1817:1,1821:14;
1840:11
related (4) 1790:16;
1803:7;1813:7,17
relates (1) 1817:3
relation (1) 1858:5
relationships (3)

1806:16;1807:13,16
relatively (4) 1789:18;
1851:21,22;1873:19
relax (1) 1760:12
relevant (3) 1811:5;
1812:23;1832:16
reliable (1) 1767:18
reliance (1) 1811:9
relied (5) 1846:2,5;
1847:3,24;1852:3
rely (2) 1826:2;
1839:3
remain (2) 1893:18;
1894:1
remember (8)
1788:13;1801:24;
1815:1;1828:23;
1854:2,3;1855:9;
1895:16
remind (3) 1842:2;
1891:18;1895:15
rendering (1) 1890:7
repeated (2) 1790:21,
1851:15
repeatedly (2)
1789:17;1823:21
rephrase (1) 1843:21
report (70) 1767:8;
1788:4,7,1791:14,17,
1792:6,11,12,15,18;
1808:10;1811:2,11,
15;1815:2,4,5;
1816:24;1817:14,22,
23,1818:7,14;
1823:4,1825:8;
1826:1;1827:19;
1851:13;1852:7,11,
14;1856:12;1859:17,
22,23;1861:4,1867:4,
9;1868:2,6;1871:3,7;
1874.:22;1875:4,8,12;
1878:12,16;1880:6;
1881:14,17;1882:13,
14,18,22;1883:13;
1884:8,18;1885:11,
1886:1,3,5,10;
1887:5,25;1888:2,4,
14,19;1889:9
reported (3) 1765:16,
19,20
Reporter (1) 1896:23
reporting (1) 1767:5
reports (7) 1771:25;
1777:10,14;1792:13,
14,19;1890:18
represent (1) 1835:12
representative (1)
1788:1
representing (1)
1776:24
require (4) 1784.22;
1792:23;1793:18;
1794:1

required (4) 1783:2;
1793:5;1814:17,19

requirement (1)
1815:3

requires (1) 18146

reread (1) 1861:22

re-redirect (1)
1886:23

research (5) 1889:8,
13,15,20;1890:6

researching (1)
1806:21

reserve (1) 1892:7

residing (1) 1766:7

respect (2) 1789:5;
1869:5

respond (4) 1847:22;
1899:3,22;1901:7

responded (2)
1850:16;1867:1

responding (1)
1890:23

responds (1) 1877:24

response (13)
1846:3,19;1856:8;
1858:18;1882:2;
1883:12;1891.:3;
1896:7,15;1898:14;
1899:25;1900:21,
1901:12

responses (1)
1900:25

responsive (1) 1886:6

rest (6) 1846:11;
1847:13;1848:11;
1879:21;1888:20;
1901:21

restate (4) 1786:6;
1790:2;1803:20;
1810:19

restrict (1) 1886:25

result (1) 1858:17

resulted (4) 1851:14;
1852:7,11;1872:8

results (1) 1827:3

revert (3) 1819:4,5,9

review (10) 1811:24;
1817:23;1859:14;
1862:6,15;1863:23;
1870:21;1880:5;
1890:14

reviewed (8) 1779:11,
24;1780:12;1852:3;
1868:17,19;1870:7;
1891:7

Revised (1) 1790:22

Rich (2) 1891:24;
1892:15

riffle (1) 1829:13

riffles (1) 1760:21

right (45) 1759:7;
1774:17;1776:12,
1788:24;1794:8;

1825:23,23;1827:10,
11;1834:3;1840:4;
1841:11;1854:6;
1855:16;1856:12;
1857:8,9,21;1858:7;
1859:20,21;1860:2,3,
14;1861:1,18;
1863:2;1864:1;
1865:5;1866:1,9;
1867:6;1868:15;
1869:16;1872:4;
1878:23;1881:11,20;
1882:16,21;1883:3,
21;1890:5;1896:2;
1901:1

ring (1) 1840:11

risk (1) 1772:16

River (283) 1759:2;
1760:5,19,20,22;
1761:2,5,8,9,13,25;
1762:2;1763:15,25;
1764:1;1765:4,16;
1766:11,11,15,18;
1767:19,24;1768:10,
12,15,17,18,20,23,25;
1769:2;1770:9,10,13,
17,21,23,24;1771:5,
19,20,22;1772:6;
1774:12,19,24;
1777:11;1778:2;
1779:8,12,13,14,16,
17;1780:19;1781:25;
1782:19;1783:1,5,11;
1784:7,7,10,23;
1785:1,20;1786:15,
16;1787:6,8,11,21,
23;1789:2,4,6,9,10,
13,19,22;1790:1,6,
11,18;1791:3,6,9,22;
1792:22;1793:14,17,
22,25;1794:3;1795:9,
11,12,21;1797:23;
1800:4,21,21;1801:1;
1802:1,4,15,16,18,25,
25;1803:6,7,9,11,12,
17,19,22,23;1804:9,
19,20;1805:8,12;
1806:5,22,23,23,25;
1807:15,17,18,21,24;
1808:15,17,23;
1809:12;1810:3;
1811:21,23;1812:3,4;
1813:2,8,13,22,25;
1814:3,8,8,18;
1815:5,13,17,23;
1816:2,6,10,15,16;
1817:7;1818:15;
1819:8,14;1821:9,11,
12;1822:5,11,25;
1823:16;1824:10,14,
21;1825:5,19,24;
1826:1,6,10,15,18;
1827:25;1829:2,11,

16;1830:7;1831:11;
1832:7,17,18;
1833:16;1835:13,20;
1838:24;1839:8,10,
15;1842:17,18,18,19,
20;1843:12;1844:1,
8;1846:4,19;1850:15,
16,25;1851.5,8,25;
1855:11,16,19,20,23,
24,1856:2,8;1858:4,
13;1859:11,15,18,23;
1860:2,10;1864:8,19,
25;1865:6,9,13,15,
18,20;1866:18;
1867:1,5,13,14;
1868:24;1869:21,
1870:4,14;1871:15;
1872:23;1873:8,13,
20;1874:10;1875:16,
16;1877:14,24;
1879:5,5,13;1880:11,
16;1881:4;1882:6,7,
11,16,24;1883:4,15,
15,17,18;1884:2,10,
11;1888:6;1890:18;
1893:11
rivers (14) 1764.4;
1769:8,9;1773:15,17,
18;1777:14;1790:14;
1808:6,21;1839:6;
1876:3,6;1879:6
river's (1) 1766:24
rollcall (1) 1759:10
Roman (1) 1868:22
room (1) 1854.24
Ross's (3) 1764:24;
1766:1;1767:7
rough (1) 1769:17
roughly (7) 1769:17,
1800:14;1829:1;
1836:22;1845:20;
1865:3;1884:16
roughness (3)
1764:11;1806:13,16
routine (2) 1844:11,
16
routinely (1) 1844:7
rowboat (1) 1820:12
run (1) 1838:10
runoff (7) 1827:4;
1840:11,12;1841:16;
1842:6;1844:19,24

S

Safford (12) 1788:12,
17,17,19;1816:21;
1817:1,3,4;1825:11;
1842:1,4;1851:8

Salt (26) 1777:16,17;
1787:21;1800:21;
1803:10,19,22,23;
1804:2,3,20;1806:24;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(13) recover - Salt





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1808:15,21;1825:19; 1869:6;1888:10,17 1795:22 1826:3;1833:22; 1775:16,19;1846:16;
1838:23;1839:8,10, |scope (3) 1885:16, semi-arid (1) 1856:20 1838:4,6;1841:3; 1853:19;1854:21,21;
15;1859:11,18; 16;1888:14 send (5) 1894:11; 1842:21;1846:1,12; 1860:12;1863:10;
1860:2;1882:6,11,24; | scoured (1) 1843:23 1895:3;1896:6,6; 1863:21,1866:3,5; 1886:2,7,11,14
1884:11 scrabble (1) 1894:5 1897:2 1873:19;1883:15; Slade's (3) 1865:16;

same (27) 1796:7,12; |scratch (1) 18117 sense (3) 1767:21, 1886:10;1891:20 1882:3;1886:12
1803:7;1812:10; screen (1) 1863:7 1813:20;1841:10 showed (4) 1762:21; | Slide (33) 1768:19;
1818:8;1819:19,25; |scribble (2) 1894:4,6 |sentence (26) 1856:6;1858:1; 1770:8,20;1771:9;
1827:17;1829:21; sea-green (1) 1810:22;1811:1; 1872:24 1774:3,23;1827:24;
1830:19;1831.7, 1765:17 1818:1;1856:18; shown (1) 1840:19 1828:14;1829:21;
1835:25;1838:19; seasonal (2) 1839:1,2 1857:3,15;1858:3,11, | shows (7) 1770:1,3; 1831:7;1832:15;
1855:1;1858:16,17; |second (7) 1774:25; 16;1861:17,23; 1833:25;1842:17,18; 1833:15;1835:25;
1864:8;1865:15,18; 1829:1;1843:22; 1869:19;1870:13; 1844:22;1881.18 1837:12,14,15,16;
1871:20,21;1885:23; 1845:21;1857:14; 1872:10,22;1873:11, | side (6) 1776:9,9; 1838:18;1839:18;
1886:13;1897:2,4; 1870:13;1899:9 18;1874:1,6; 1827:11;1831.:16; 1841:14;1842:14,22;
1898:20;1900:14 section (23) 1762:21, 1876:17;1877:3,13, 1836:3;1857:10 1843:7;1844:5,5,18,
San (2) 1785:5; 1765:3;1768:15; 23;1878:20,22; signatures (1) 1868:7 21,22;1845:19;
1805:12 1770:2;1796:18; 1879:12 signed (1) 1878:17 1855:10;1863:8,9,15
Sancho (1) 1850:3 1804:2,13;1809:22; | sentences (1) significant (8) slides (5) 1768:7;
sandbar (5) 1800:4, 1816:4;1817:11,22; 1862:17 1780:11;1819:3; 1774:24;1819:14;
13,25;1802:7; 1822:25;1825:16,24; | separate (2) 1789:13; 1822:9;1823:1; 1828:10;1838:20
1803:17 1826:1,3,5;1848:3; 1796:3 1835:18;1841:4,5; slightly (3) 1837:20;
sandbars (26) 1850:11;1868:23; separately (1) 1844.19 1850:25;1851:5
1760:24;1761:1, 1869:4,10;1888:5 1789:10 significantly (7) sloping (1) 1766:12
1774:7,8,11,12,18; sections (7) 1762:16; | September (5) 1785:12,15;1806:18; | slow (1) 1851:2
1800:8,9,12,18,19, 1763:4,5;1804:14,18; 1836:1;1837:4; 1826:19;1837:17; slower (1) 1764:12
20;1801:25,25; 1816:11,15 1842:13;1859:19; 1872:24;1879:14 slowly (1) 1824:17
1802:16,20,21, secular (1) 1877:25 1894.2 silt-laden (1) 1765:15 | small (14) 1761:13;
1803:8,11,13,21; security (1) 1901:22 serious (1) 1767:22 silty (1) 1766:22 1764:2;1768:16;
1804.1;1829:6,9; sediment (1) 1766:25 |seriously (1) 1782:17 | similar (12) 1768:25; 1795:3;1820:6,8,11,
1831.5 seeing (2) 1794:4; Service (1) 1900:8 1779:10;1786:18; 23;1823:22;1830:17,
sandy (2) 1872:25; 1856:9 session (1) 1871:25 1804.8,10;1823:11; 19;1851:21,22;
1873:8 seeks (1) 1875:17 set (11) 1776:13; 1838:24;1839:2,19; 1854:1
Santa (4) 1896:11, seem (1) 1882:21 1781:13;1788:3,6; 1842:22;1845:9; smaller (1) 1835:21
1897:2,4;1898:9 seemed (1) 1886:7 1810:6;1836:10,13; 1879:6 smoother (2)
satisfactory (1) seems (2) 1799:11; 1837:9;1838:20; similarities (2) 1837:25;1838:3
1849:24 1872:17 1884:17;1891:8 1769:2,4 snap (1) 1901:3

save (1) 1869:13

saw (5) 1765:20;
1784:2;1847:14;
1852:23;1854:25

saying (4) 1799:12;
1882:9;1886:7,;
1888:2

scale (5) 1802:9,11,
20,21;1857:20

scales (3) 1802:7,22;
1857:24

scene (1) 1847:14

scheduled (1)
1893:12

Schumm (13) 1782:8,
11;1811:3,3;
1817:12;1818:6;
1881:15,16;1882:2,5,
20;1884:1,9

Schumm's (5)
1782:21;1792:18;
1817:23;1883:12;
1889:21

scientific (11) 1781:4,
6,11,17,21;1782:18;
1783:23;1790:10;

segment (18)
1784:23;1785:21,21,;
1789:16;1804:15;
1806:24,1816:4;
1822:9,9,24,25;
1823:1,20;1827:25;
1828:20;1829:3;
1830:12,17

segmentation (1)
1784:9

segment-by-segment (5)
1783:1;1784:3;
1815:9,12,21

segments (18)
1783:8,10,13;
1784:12,14,1785:18;
1804:14,18,19,23;
1805:1,4,9;1806:25;
1812:20;1815:23;
1816:15;1818:20

seldom (3) 1857:19,
23;1875:17

select (1) 1807:14

self-adjusted (1)
1824:16

semantics (1)

sets (1) 1863:11
Several (8) 1766:16;
1792:9;1845:5;

1866:23;1872:25;
1873:9;1888:16;
1889:23

several-day (1)
1854:8

severe (1) 1787:5

shallow (7) 1768:16;
1773:11,12,19;
1823:23;1877:15;
1883:17

shallower (1) 1775:10

share (2) 1849:9,12

shelter (1) 1766:21

shift (2) 1845:3;
1858:1

short (4) 1762:21;
1776:13;1789:18;
1896:14

shorten (2) 1804:15;
1818:12

shorter (5) 1788:14;
1896:14,15,16,20

show (16) 1799:8;

similarly (1) 1850:16

simply (4) 1815:1,
1827:6;1841:3;
1843:11

single (10) 1781:12;
1799:11,13,15;
1850:19,25;1851.5,7
1866:5;1872:12

single-thread (4)
1809:12;1818:16;
1843:8;1866:10

sinuous (3) 1851:1,6,
23

sit (5) 1773:21,
1776:4;1887:13,13,
16

site (1) 1786:11

situation (2) 1799:8;
1894:1

six (2) 1837:12;
1861:8

size (1) 1765:11

skiff (1) 1820:11

skip (1) 1873:25

Slade (19) 1759:5,7,
23;1760:4,10,15,18;

Snowmelt (1)
1838:19

soft (1) 1766:22

soil (1) 1766:22

solves (1) 1849:7

somebody (1)
1900:24

Somehow (1)
1768:14

sometimes (1) 1885:2

somewhat (4) 1802:4;
1804:7,10;1862:5

somewhere (1)
1837:5

sorry (21) 1760:17;
1783:18;1786:5;
1790:2;1798:18;
1812:8,18;1819:21,
1823:5;1834:5;
1835:10;1836:24;
1837:16;1848:14;
1850:6;1851.2;
1855:3,3;1857:6;
1895:15;1897:5

sort (7) 1795:21;
1807:4,1820:12;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(14) same - sort





Inthe Matter of the Navigability of the Gila River

Transcript of Proceedings, Val. VIII

03-007-NAV August 20, 2014
1824:17;1830:19; starting (1) 1841:21 strictly (4) 1787:18, 1813:23;1820:2; 1878:22
1862:2;1866:15 starts (5) 1834:4; 21;1796:19;1862:12 1822:2,20;1825:3,13; | tall (1) 1850:19

sought (1) 1766:21 1869:2,11;1881:14, |strong (1) 1844:22 1828:3,16;1831:17; |tasked (1) 1807:6
sound (3) 1840:3; 15 strongly (2) 1790:16; 1833:1,6,12;1835:24; | technical (8) 1779:18;
1859:19,21 state (21) 1762:11, 1824.12 1836:7;1850:13; 1792:19;1810:15,16,
sounds (3) 1837:7, 20;1764:1;1774:14; |studied (3) 1763:6; 1856:4;1860:14; 21,23,25;1811.:5
1860:3;1892:6 1775:22;1804:13,20; 1810:1;1839:10 1862:8,11;1863:25; |tells (2) 1812:3;
source (1) 1767:17 1818:15;1819:23; studies (14) 1808:2; 1864:2;1866:10; 1821:10
southwestern (1) 1823:15;1843:23; 1809:8,13,14; 1883:3;1890:3; tend (2) 1797:25;
1766:8 1844.6;1847:15; 1818:24;1825:21,22; 1892:9 1798:1
span (1) 1805:8 1859:3;1866:2; 1826:2,4,8,14,17; surface (1) 1807:8 tendency (1) 1764:14
SPARKS (20) 1871:13;1872:7, 1866:25;1888:11 surprised (1) 1893:2 |tends (3) 1764:10,11,
1776:10;1785:25; 1875:4;1880:2; study (21) 1772:23; surprises (1) 1893:1 12
1786:3,5;1847:5,8; 1891:7;1893:1 1784.7;1802:15; survey (5) 1801:5,7; ten-minute (1)
1849:11,13;1887:18, | stated (4) 1831:8; 1805:11;1821:5; 1850:18;1851:17; 1805:17
21;1893:16,17; 1879:4,13;1888:4 1825:9,10,15,18; 1871:17 tens (2) 1828:23;
1894.6;1899:13,16; | statehood (15) 1826:21;1839:7,7,15; | susceptible (5) 1857:25
1900:6,10,13,16,18 1763:13;1771:23; 1843:16;1850:18; 1791:4,6;1792:23; ten-year (1) 1845:20
sparse (1) 1870:25 1784:18;1787:16; 1851:20;1866:24; 1793:18;1794:1 term (16) 1777:4;
speaking (4) 1789:3,7;1791:11,14; 1871:12;1877:24; suspect (1) 1771:8 1786:20;1794:18;
1787:18;1796:19,25; 1807:22;1825:25; 1888:17;1890:18 swear (1) 1886:1 1795:1,5,16;1796:6,
1819:7 1826:2,9,18;1866:19; | studying (2) 1791:8; swift (1) 1765:9 7,8,10,13,16;1798:5;
specific (11) 1761:12; 1880:15 1811:17 synonymous (2) 1799:18;1806:11;
1785:14;1799:8; statement (14) stuff (2) 1885:3; 1795:6,15 1809:23
1814:10;1820:10; 1781:16;1808:18; 1888:21 system (2) 1788:9; terms (7) 1762:5;
1821:4;1822:12; 1870:10,24;1874:4, | subject (3) 1772:24; 1795:20 1795:8;1813:9;
1831:24;1844:3,12; 16;1875:20;1876:10, 1851:20;1898:17 systematic (2) 1825:5;1835:19;
1858:11 22;1877:6,17; submitted (5) 1841:6;1845:3 1894:17;1895:6
specifically (12) 1878:10;1880:6; 1777:10,14;1792:20; | systems (5) 1790:15; |test (13) 1763:9;
1761:1;1763:24; 1897:13 1846:22;1890:14 1856:20;1857:4,19; 1781:14;1782:19;
1779:6,9,23;1780:9; | statements (3) subsection (2) 1876:18 1783:6;1790:20;
1789:5;1801:23; 1811:10;1879:22; 1869:10,11 1810:3,11;1820:17,
1803:9;1811:15; 1880:7 subsequently (3) T 19;1822:14;1823:18,
1853:20;1871:7 states (4) 1766:9; 1810:15,17,21 19;1824:1
sped (2) 1808:17,22 1774:4,1777:20; sufficient (3) 1793:22; | Tab (5) 1764:23; testified (23) 1777:9,
speed (1) 1849:3 1874:22 1814:20;1845:6 1765:25;1768:8; 15,18,19,21;1779:19;
spell (1) 1790:24 State's (4) 1780:3; sugar (1) 1902:2 1861:10,16 1786:19;1806:3,7;
spent (1) 1817:11 1794:15;1801:16; suggest (1) 1794:5 table (4) 1760:14; 1808:14;1811:19;
spill (2) 1799:25,25 1881:9 suggested (1) 1823:5;1851:17, 1819:2;1823:21;
spills (1) 1825:1 static (2) 1797:19,22 1898:23 1868:22 1826:25;1830:10,16;
stabilize (3) 1764:13, |status (3) 1762:3; suggestion (1) 1899:8 | tabs (2) 1860:23; 1838:22;1839:12;
15,20 1770:16;1771:6 suitable (1) 1763:14 1861:10 1856:1;1871:22;
stable (3) 1857:20, Statutes (2) 1790:22; | summarizes (1) talk (11) 1764:15; 1872:7;1886:13;
23;1876:4 1814:19 1869:5 1774.25;1802:20,20; 1888:1
stages (1) 1798:8 steamboats (1) summarizing (1) 1821:13;1822:3; testify (1) 1831:17
standard (12) 1762:9, 1763:18 1869:20 1824:3;1868:10; testifying (1) 1880:2
11,13,15,18;1763:9, | steep (2) 1824:25; Summary (3) 1843:7; 1879:21;1887:5; testimony (41)
16;1781.:25;1787:13; 1883:17 1844:5;1874:22 1889:3 1767:10,13;1791:19;
1810:5,6,9 step (1) 1866:15 summer (1) 1766:9 talked (5) 1817:16; 1792:2,7,1805:25;
standards (1) still (1) 1851:17 Supply (3) 1764:25; 1863:4;1866:24; 1811:3;1815:14,16;
1762:19 straight (1) 1851:6 1766:1;1848:4 1880:21;1881:19 1836:13;1842:3;
standing (1) 1887:8 straighten (1) 1834:6 |supplying (1) 1847:6 |talking (26) 1764:16, 1847:18;1863:18;
standpoint (1) 1771:7 | straightforward (1) support (4) 1811:10; 18;1765:23;1769:15; 1865:24;1866:24;
Stanley (1) 1811:3 1769:14 1819:11;1865:25; 1771:20;1775:6,8; 1870:8,23;1871.:6;
Stantec (1) 1792:20 Strangest (1) 1765:14 1889:9 1795:9,11;1797:21; 1873:3;1874.18;
start (11) 1779:8; stream (10) 1761:13, |suppose (1) 1799:20 1802:9,11,12,19; 1875:24;1876:14,25;
1782:12;1790:20; 14;1765:15;1803:13; | Sure (40) 1760:10; 1804:24;1815:22; 1877:10,20;1878:7,
1835:15;1841.:6; 1854:1,2;1856:20; 1761:20;1763:6,8; 1828:3;1837:11; 22;1879:18,23;
1842:12;1851.:3; 1858:4;1872:13; 1768:1;1770:19; 1857:6;1860:17; 1881.:8;1882:19,20;
1869:15;1883:5; 1876:4 1772:22;1777:8; 1874:5;1875:3; 1884:7,9,15,15;
1894:17;1895:4 stream-flow (1) 1781:20;1792:19; 1880:23;1881:14,15; 1888:3,7;1891:5;
started (3) 1782:11, 1851:21 1796:1;1798:25; 1883:3 1893:4,14
13,16 Streams (1) 1759:3 1803:16;1809:5,6; talks (2) 1867:4; testing (1) 1781:7

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(15) sought - testing





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

tests (3) 1762:20,20;
1888:10

thalweg (5) 1796:6,
16,17,17,23

Thanks (1) 1775:17

thereafter (1) 1851:17

thesis (1) 1852:13

thin (1) 1842:17

thinking (4) 1809:14;
1820:11;1885:2;
1898:19

third (1) 1881:3

though (6) 1773:11;
1813:7;1835:22;
1838:13;1861.:15;
1864:3

thought (7) 1772:4;
1806:4;1810:2;
1866:22;1885:18;
1895:20;1896:13

three (6) 1759:2;
1850:3;1863:10,15;
1881:7,8

throughout (1)
1765:13

thus (3) 1774:16;
1869:21;1879:6

tied (1) 1885:14

times (4) 1780:10;
1790:14;1817:6;
1855:23

title (6) 1765:3;
1777:24;1882:12,14,
16;1883:13

titled (6) 1832:15;
1833:16;1838:18;
1839:19;1842:14;
1844:5

today (12) 1759:20;
1765:5;1771:20,21,
1801:16;1812:2,3;
1847:19;1873.4;
1880:21;1882:4;
1894:14

together (5) 1792:24;
1793:8,10;1809:25;
1882:4

told (2) 1888:11;
1890:7

top (6) 1769:21;
1842:16;1864:11;
1875:7,15;1891.:21

topographic (2)
1801.5,7

topography (4)
1773:18;1798:.9;
1801:2;1813:3

touch (1) 1822:7

touched (1) 1761:19

Toward (1) 1856:5

towards (1) 1798:1

trade (4) 1792:24,24,
1793:7,14

trained (1) 1781:4

training (1) 1781:4

transcript (8) 1868:17,
19;1883:1;1890:9,
11;1894:20,21;
1895:2

transformed (1)
1874:10

transportation (1)
1794:11

travel (8) 1792:24,25;
1793:7,11,11,13,19,
21

tree (1) 1840:11

Tree-ring (1) 18519

trees (1) 1850:20

trial (1) 1860:1

tried (1) 1855:21

trip (3) 1779:13;
1854:8,10

trips (1) 1779:12

true (7) 1811:12;
1819:7;1840:10,14;
1852:8,12;1890:19

trusting (1) 1853:4

trusty (1) 1850:3

try (9) 1773:23,24;
1779:15;1807:7,17,
1819:1;1826:10;
1849:3;1869:15

trying (11) 1784:24;
1789:15;1795:7;
1818:11;1860:5;
1863:13,21,1866:4;
1886:14;1893:23;
1894:22

turn (9) 1764:23;
1765:25;1770:8,20;
1771:9;1774:3,23;
1867:1,;1868:21

Turning (10) 1823:4;
1825:8;1826:21;
1829:21;1831.7;
1832:15;1833:15;
1838:18;1841:14;
1843:7

two (27) 17781,
1782:4,1786:1,
1804.9;1833:1;
1844.24,1848:18;
1849:14;1861:14;
1862:2,17;1863:10,
14,15;1864.6,18;
1865:17;1874:19;
1875:25;1876:15;
1877:1,;1880:21;
1881:9,19;1884:16;
1886:8;1893:7

two-thirds (1) 1883:5

type (6) 1780:16;
1795:9;1802:23;
1823:14;1824.9;
1883:18

typed (1) 1840:5

types (3) 1791:10,13,
20

Typically (5) 1764:2;
1795:19;1796:10,16;
1797:6

U

under (13) 1784:17,;
1794:20;1807:25;
1819:23;1822:22;
1824:14,23,24,
1826:15;1845:9,20;
1868:22;1869:20

underpinnings (1)
18817

understood (4)
1761:20;1813:2;
1815:17;1830:12

underwent (1) 1852:1

undoubtedly (1)
1845:5

United (1) 1774:4

Unlike (1) 1876:3

unlimited (3)
1895:25;1896:9;
1899:24

unload (2) 1854:14,
18

unnecessary (2)
1783:7;1815:25
unpredictable (2)
1869:22;1870:5
unquote (1) 1814:17
unstable (6) 1823:24;
1869:22;1870:4;
1876:6,17;1878:2
unsusceptible (1)
1883:23
untouched (2)
1787:8,15
unusually (3)
1821.:20,20,23
up (48) 1773:20;
1776:13;1782:17;
1783:23;1787:25;
1788:12;1791.9,21,
1799:1,22;1801:13;
1804:16;1807:5,17,;
1808:17,22;1812:19;
1818:12;1822:25;
1826:3;1832:24;
1839:8,11;1849:15,
17;1852:24;1853:16;
1855:21;1857:25;
1862:21,23;1863:7,
1866:3;1867:11,;
1868:6;1885:3,8,8,
12,14;1887:8,19;
1888:9;1889:3;
1891.20;1892:5,22;
1894.14

updated (3) 1871:8,
13;1875:4

upon (13) 1847:24;
1854:4;1862:6,14;
1863:23;1868:12;
1870:2,7,21;1876:19;
1880:5;1881.:3;
1884:7

upper (7) 1777:16,17;
1834:16;1851.:7;
1853:25;1859:10;
1872:13

upside (1) 1894:7

upstream (10)
1793:19;1800:22;
1801:19;1812:11;
1829:3,4,18;1835:17,
22;1882:24

use (19) 1763:18;
1777:3;1787:13;
1788:6;1791:4,6;
1792:23;1793:18;
1795:15;1796:8,10,
13,16;1799:18;
1810:9;1812:24;
1820:13;1827:4;
1885:3

used (18) 1763:13;
1786:23;1791:1,10,
13;1793:18;1795:5;
1796:6;1812:17,19;
1826:22;1837:3;
1841:12;1847:16;
1851:12;1861:25;
1864:13,14

uses (1) 1838:19

USGS (6) 1764:24;
1766:1;1786:11;
1834:21;1835:4;
1838:20

using (6) 1762:19;
1786:13;1820:15;
1840:11;1862:13;
1864:10

usually (1) 1885:5

Utah (7) 1761:24;
1762:1,7,25;1763:2;
1774:4,14

1839:19;1841.:5;
1844:19;1877:25

variable (6) 1816:6;
1823:23;1830:2;
1840:21;1841:7;
1844:20

variance (2) 1840:16;
1876:5

varies (1) 1786:16

varieties (1) 1766:16

variety (2) 1804.5;
1823:7

various (6) 1781:13;
1783:10;1810:14,20,
23;1811:5

vary (1) 1807:1

vast (1) 1883:18

vegetation (9) 1764.6,
7,8,9,18,20;1807:3;
1813:23;1843:24

velocity (1) 1764:12

Verde (5) 1803:6,7,
11,12,17

version (1) 1768:8

versus (4) 1803:10,
22;1837:25;1859:4

vertical (1) 1833:21

vicinity (1) 1855:22

view (1) 1774:9

viewed (2) 1779:13;
1812:13

viewing (1) 1813:13

VIIG (1) 1868:23

virtually (1) 1799:21

visible (2) 1813:10;
1829:6

visited (1) 1780:10

Volume (7) 1839:20;
1840:11,13;1841:16,
16;1842:6;1846:20

volumes (1) 1838:24

voluminous (1)
1868:5

w

Vv

vaguely (1) 1895:16

valid (1) 1841:13

Valley (12) 1788:12,
17,19;1813:5,21;
1816:21;1817:2,3,4;
1825:11;1851:8;
1872:13

valleys (1) 1838:23

value (3) 1806:8,11,
12

values (1) 1807:14

Variability (4)

Wait (1) 1874:25
waiting (1) 1862:23
walking (1) 1854:25
wants (1) 1867:21
warming (1) 1862:23
watching (1) 1878.6
Water (21) 1764.25;
1765:15;1766:1,13;
1797:25;1798:1;
1799:24;1801:1;
1807:8;1808:16,22;
1820:13;1822:5;
1824:24;1837:3;
1842:7,8,10,12;
1856:3;1883:18
watercourse (1)
1794:12

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(16) tests - water cour se





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII

August 20, 2014

watercraft (2)
1791:10,13

waterfalls (3)
1804:12;1805:1,3

waters (1) 1765:15

watershed (2)
1845:6;1858:13

way (14) 1776:10;
1787:14;1798:8;
1801:4;1811:16;
1841.8;1847:17;
1850:7;1883:6;
1887:23;1889:5;
1896:10;1897:9;
1899:2

ways (2) 1764:10;
1862:11

week (6) 1792:2;
1865:3;1871:22;
1877:11;1884.16;
1893:13

weeks (1) 1891:8

welcome (1) 1759:1

well-defined (4)
1765:6;1766:11;
1824:21,25

well-published (1)
1790:12

weren't (4) 1785:15;
1814:23;1868:14;
1890:12

wet (1) 1821.:15

wettest (1) 1851:11

what's (7) 1789:24;
1798:8;1838:24;
1842:9;1846:16;
1866:22;1886:12

whatsoever (1)
1885:21

wherever (1) 1764:18

whichever (1) 1897:9

white (3) 1765:4;
1769:17;1770:4

whole (8) 1763:7;
1783:11;1785:22;
1824:15;1861.:11,16,
21;1874:1

who's (2) 1871:21;
1901:21

Whose (1) 1889:19

wide (14) 1828:14;
1829:22;1842:18;
1851:6,15,17,
1864:10;1865:20;
1872:24;1873:8,12;
1874:11;1880:16;
1883:17

widened (2) 1866:18;
1867:5

widening (1) 1850:23

wider (3) 1769:20;
1842:21;1851.:23

width (5) 1828:16;

1840:11;1842:15,23;
1883:16

wild (1) 1766:20

Winkleman (14)
1786:24;1787:20;
1810:6;1813:9;
1814:6,11,14,24;
1859:1,3,4,9,13,18

wish (1) 1852:20

wishes (1) 1852:18

within (9) 1769:16;
1795:3,24;1797:8,11,
1798:9,15;1851:23;
1885:15

without (4) 1867:23;
1883:18;1893:5;
1897:18

WITNESS (7) 1760:1;
1786:6;1798:17;
1846:21;1866:12;
1885:22;1889:12

witnesses (1)
1884:22

witnesses' (1)
1889:19

woody (1) 1830:25

word (7) 1786:23;
1799:10;1853:4;
1883:20;1897:22,23;
1898:2

words (8) 1774:8;
1787:3;1844:23;
1864:13;1897:23,25;
1900:7,11

work (12) 1780:6,18;
1782:7,12,21;1786:9;
1808:2;1817:15,19;
1821:7;1890:1,3

Worked (7) 1777:22;
1778:11,13,16,17,
1782:7,24

working (5) 17785,
23;1807:18;1846:6;
1898:2

world (2) 1811:25;
1886:15

worth (3) 1854:13,17,
1890:23

writing (1) 1814:20

writings (1) 1872:2

written (2) 1867:4;
1894:4

wrong (4) 1783:19;
1874:24;1885:5,6

wrote (3) 1792:11,15;
1872:3

1831:8:1833:15;
1839:19:1842:16;
1855:8;1863:2

X034 (1) 1856:7

Y

Yadkin (3) 1778:2;
1779:8,17
year (22) 1765:10,13;
1773:4;1821:15,15;
1833:22;1834:5,8,11,
11,11,14,17;1837:3,
4;1838:11;1840:13;
1842:7,7,8,10,10
years (17) 1802:14;
1806:21;1817:8,9;
1827:17;1836:17,18,
20,21;1837:6;
1841:18;1842:11,12;
1844:13;1851:11;
1857:25;1899:14
years' (1) 1766:8
yesterday (23)
1761:19;1762:22;
1768:2;1769:8;
1771:10;1773:5;
1777:18;1782:6;
1783:4;1786:19;
1789:17;1794:14;
1806:2;1807:14;
1819:2;1842:3;
1847:15;1860:12;
1861:6,20;1863:5;
1873:4;1882:3
young (1) 1901:24
Yuma (3) 1761:24;
1762:7;1867:15

V4

zoom (1) 1834:10

0

0.026 (1) 1806:8
0.035 (1) 1806:8
05 (1) 1833:18
09 (1) 1833:18

1

X

X025 (2) 1764:24;
1766:2

X026 (9) 1768:9;
1828:8;1829:22;

1(7) 1785:21;
1799:6;1817:22;
1818:14;1822:19;
1823:5;1851:17

1,000 (2) 1838:11,16

1,200 (1) 1831:9

1.2 (1) 1817:22

1:00 (1) 1853.6

1:15 (1) 1853:8

10 (10) 1771:9;
1832:15;1844:13;

1894:19,20;1896:13;
1897:6;1900:23;
1901:5,7

10:15 (1) 1805:19

10:26 (1) 1805:20

100 (4) 1838:11,16;
1889:16;1897:18

100-and-some (1)
1874:1

1083 (1) 1846:20

1086 (1) 1846:20

10-year (3) 1837:13,
18;1844:13

11 (1) 1774:3

11:00 (1) 1893:13

11:51 am (1) 1853:8

116 (2) 1764:24;
1766:2

12 (4) 1766:10;
1774:23;1837:12,14

13 (4) 1833:15;
1837:15,16;1845:19

14 (1) 1835:25

15 (2) 1838:18;
1894:2

15,000 (2) 1897:24,
25

150 (2) 1817:8,9

16 (2) 1839:18;
1844.18

1600 (1) 1821:3

1600s (1) 1821:1

1696 (1) 1850:17

17 (6) 1822:21,23;
1836:18;1841:14;
1844:18,22

17th (3) 1878:23;
1879:23;1883:1

18 (4) 1836:18,21;
1837:24,1842:14

18,000 (1) 1829:1

1800s (14) 1787:25;
1818:16;1819:10;
1820:1;1821:9,25;
1822:1;1823:6;
1830:21,1835:24;
1844.6;1866:3,4;
1867:6

1833 (1) 1850:21

1850 (1) 1788:1

1850s (2) 1821:24;
1822:1

1860 (1) 1788:1

1868 (1) 1850:21

1869 (1) 1842:16

1870s (1) 1835:19

1880s (2) 1866:18;
1870:15

1883 (7) 1863:17,
1864:6,14,17,
1865:13,20;1866:9

1889 (1) 1766:9

1890 (1) 1766:23

1890s (4) 1872:23;
1873:7;1874:9;
1880:10

1891 (4) 1766:23;
1850:17,23;1879:15

1893 (1) 1879:15

1895 (2) 1843:18,23

19 (2) 1765:25;
1841:20

1900 (1) 1870:16

1900s (6) 1818:17;
1819:10;1821:24;
1867:6;1874.9;
1880:10

1905 (7) 1833:18;
1850:24;1851:4,10,
14;1865:7;1879:15

1906 (4) 1834.18,22;
1843:1;1879:17

1907 (7) 1863:17;
1864:6,14,17,21;
1865:3,19

1910 (1) 1865:9

1911 (6) 1835:8,9,12;
1836:15;1841:21,21

1912 (3) 1811:24;
1835:5;1877:14

1914 (1) 1851:14

1915 (2) 1842:25;
1851:10

1916 (5) 1834:25;
1843:19,23;1851:14;
1879:15

1921 (1) 1814:4

1923 (2) 1764:24;
1767:7

1928 (6) 1836:5,8,13;
1842:18,21;1851:16

1972 (2) 1840:1,
1851:9

1981 (1) 1850:22

1983 (2) 1850:20;
1851:25

1988 (1) 1851:24

1993 (2) 1825:16;
1841:22

1994 (2) 1846:18;
1848:15

1995 (2) 1840:1,6

1996 (1) 1860:22

1st (1) 1842:12

2

2 (5) 1785:21;
1799:6;1819:17,20;
1869:10

2.2.1 (2) 1825:24;
1826:1

2:03 (1) 1902:5

20 (9) 1764:23;
1842:22;1845:21,22;
1894:7;1896:7,13;

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(17) watercraft - 20





Inthe Matter of the Navigability of the Gila River

03-007-NAV

Transcript of Proceedings, Val. VIII
August 20, 2014

1897:6;1898:6

20/30 (2) 1895:25;
1897:8

2003 (2) 1871:13;
1875:9

2004 (1) 1817:13

2005 (19) 1782:8;
1791:24;1859:19;
1868:12;1869:7;
1870:3,22;1871:7,;
1872:8;1878:23;
1879:24;1880:7;
1883:1;1885:11;
1887:25;1889:9;
1890:10,12,15

2007 (1) 1860:2

2009 (15) 1833:19;
1835:12;1859:24;
1860:10;1867:9;
1868:2,12;1870:3;
1871:2,8;1872:8;
1875:8;1876:23;
1878:11;1888:18

2010 (1) 1859:7

2013 (5) 1780:22;
1800:7;1813:13;
1833:9;1837:3

20th (2) 1872:23;
1873.7

21 (1) 1883:2

22 (2) 1846:20;
1863:9

22,000 (1) 1845:21

237 (1) 1814:14

24 (2) 1812:7,8

26 (2) 1841:15;
1843:7

27 (1) 1844:5

27th (1) 1867:9

28 (1) 1768:8

283 (1) 1774:15

29 (1) 1893:13

29th (1) 1833:9

4

4 (6) 1816:24;
1823:12,13;1824:3;
1827:8;1830:6

40 (3) 1825:14;
1829:24,24

498 (2) 1764:25;
1766:1

5

5(9) 1764:3;
1766:13;1820:6;
1823:10;1825:8;
1827:24;1828:14;
1830:5,6

5:00 (1) 1894:2

50 (3) 1829:25;
1838:15;1899:14

500 (3) 1833:2;
1851:11;1854:17

6

6 (8) 1766:13;
1768:9;1816:18;
1822:8;1825:25,25;
1829:21;1837:17

62 (3) 1869:2,9,11

64 (3) 1765:6;
1774:15;1870:12

66 (1) 1766:2

67 (3) 1765:6;1871:2,
4

68 (1) 1874:21

69 (2) 1875:7,15

7

3

3 (4) 1759:4;1819:17,
23;1823:4

30 (10) 1825:13;
1894:18,19;1896:7;
1897:20;1898:5,22;
1899:1,2,2

30,000 (1) 1845:22

30/20 (3) 1896:18,21;
1897:9

30/30 (1) 1899:23

300 (2) 1831:22;
1833:1

30th (1) 1837:4

34 (1) 1802:14

365 (1) 1827:6

3b (4) 1823:12,13,13,
20

7 (10) 1768:19;
1804:14,18,23;
1805:1,4,9;1806:25;
1816:18;1831:7

70 (1) 1881:14

72 (4) 1840:2,3;
1882:18,25

8

8 (13) 1770:8;
1804:14,19,23;
1805:2,5,9;1806:25;
1816:18;1822:25;
1826:22;1837:21;
1855:10

84 (2) 1837:6,25

86 (1) 1774:15

89 (1) 1868:7

9

9 (4) 1770:20;
1814:13:1816:24;
1827:8

9:31 (1) 1776:15

9:37 (1) 1776:16

93b (1) 1850:24

602-258-1440

Coash & Coash, Inc.

www.coashandcoash.com

(18) 20/30 - 93b





		Index

		 Number Index

		0

		0.026 (1)

		0.035 (1)

		05 (1)

		09 (1)



		1

		1 (7)

		1,000 (2)

		1,200 (1)

		1.2 (1)

		10 (10)

		10-year (3)

		100 (4)

		100-and-some (1)

		1083 (1)

		1086 (1)

		10:15 (1)

		10:26 (1)

		11 (1)

		116 (2)

		11:00 (1)

		12 (4)

		13 (4)

		14 (1)

		15 (2)

		15,000 (2)

		150 (2)

		16 (2)

		1600 (1)

		1600s (1)

		1696 (1)

		17 (6)

		17th (3)

		18 (4)

		18,000 (1)

		1800s (14)

		1833 (1)

		1850 (1)

		1850s (2)

		1860 (1)

		1868 (1)

		1869 (1)

		1870s (1)

		1880s (2)

		1883 (7)

		1889 (1)

		1890 (1)

		1890s (4)

		1891 (4)

		1893 (1)

		1895 (2)

		19 (2)

		1900 (1)

		1900s (6)

		1905 (7)

		1906 (4)

		1907 (7)

		1910 (1)

		1911 (6)

		1912 (3)

		1914 (1)

		1915 (2)

		1916 (5)

		1921 (1)

		1923 (2)

		1928 (6)

		1972 (2)

		1981 (1)

		1983 (2)

		1988 (1)

		1993 (2)

		1994 (2)

		1995 (2)

		1996 (1)

		1:00 (1)

		1:15 (1)

		11:51€am (1)

		1st (1)



		2

		2 (5)

		2.2.1 (2)

		20 (9)

		20/30 (2)

		2003 (2)

		2004 (1)

		2005 (19)

		2007 (1)

		2009 (15)

		2010 (1)

		2013 (5)

		20th (2)

		21 (1)

		22 (2)

		22,000 (1)

		237 (1)

		24 (2)

		26 (2)

		27 (1)

		27th (1)

		28 (1)

		283 (1)

		29 (1)

		29th (1)

		2:03 (1)



		3

		3 (4)

		30 (10)

		30,000 (1)

		30/20 (3)

		30/30 (1)

		300 (2)

		30th (1)

		34 (1)

		365 (1)

		3b (4)



		4

		4 (6)

		40 (3)

		498 (2)



		5

		5 (9)

		50 (3)

		500 (3)

		5:00 (1)



		6

		6 (8)

		62 (3)

		64 (3)

		66 (1)

		67 (3)

		68 (1)

		69 (2)



		7

		7 (10)

		70 (1)

		72 (4)



		8

		8 (13)

		84 (2)

		86 (1)

		89 (1)



		9

		9 (4)

		93b(1)

		9:31 (1)

		9:37 (1)





		A

		ability (1)

		able (7)

		above (2)

		absence (1)

		Absent (1)

		abundant (1)

		accordance (2)

		According (8)

		account (2)

		accounts (4)

		accurate (7)

		acknowledge (1)

		acre-feet (1)

		across (2)

		activity (1)

		actual (1)

		actually (23)

		addition (2)

		additional (2)

		additive (2)

		address (2)

		adjacent (2)

		adjourn (1)

		Adjudication (1)

		adjusted (1)

		admitted (1)

		aerial (2)

		affect (5)

		affected (2)

		affects (1)

		aftereffects (1)

		afternoon (2)

		afterwards (1)

		again (22)

		against (1)

		ago (4)

		agree (32)

		agreed (2)

		agrees (1)

		ahead (4)

		air (1)

		Alaska (6)

		Alcoa (1)

		all-time (1)

		Allen (11)

		allow (2)

		allowing (1)

		alluvial (4)

		Almost (1)

		along (10)

		alternative (2)

		although (4)

		always (1)

		American (1)

		Among (1)

		amount (4)

		analysis (11)

		analyzing (1)

		anecdotal (4)

		annual (14)

		ANSAC (6)

		answered (2)

		apologize (2)

		apparently (2)

		appeals (2)

		appeared (4)

		appears (3)

		appendix (1)

		apples (1)

		applied (3)

		applies (1)

		apply (2)

		appreciate (1)

		appropriate (1)

		area (14)

		areas (7)

		argue (1)

		arid (1)

		arid-region (1)

		Arizona (21)

		Arizona's (2)

		Arlington (1)

		around (11)

		arrival (1)

		arrive (1)

		arrived (1)

		art (1)

		article (6)

		aspect (1)

		assessment (5)

		assist (1)

		associated (1)

		association (1)

		assume (5)

		assuming (3)

		assumption (1)

		attachments (2)

		attempt (1)

		attend (1)

		attorney (5)

		attorneys (2)

		attributes (1)

		August (1)

		author (1)

		authors (1)

		available (7)

		average (3)

		avoid (2)

		aware (14)

		away (1)

		axes (1)



		B

		back (31)

		backed (1)

		background (6)

		badly (1)

		Ball (2)

		bank (4)

		bankfull (1)

		banks (6)

		barring (1)

		base (3)

		based (26)

		basically (8)

		basis (7)

		bass (1)

		beaver (7)

		beavers (1)

		become (1)

		becomes (2)

		becoming (2)

		bed (6)

		bedform (2)

		bedforms (1)

		bedrock (1)

		bedrock-controlled (1)

		beg (1)

		began (3)

		begin (2)

		beginning (3)

		Begins (1)

		behalf (2)

		behavior (3)

		behind (2)

		below (13)

		bend (1)

		bends (1)

		besides (1)

		best (4)

		better (3)

		beyond (1)

		bias (1)

		big (4)

		Bill (1)

		bit (8)

		Black (1)

		blends (1)

		blind (1)

		blows (2)

		blue (9)

		boat (11)

		boater (2)

		boating (4)

		boats (7)

		body (3)

		boots (1)

		boots-on-the-ground (2)

		Border (1)

		both (7)

		bottom (11)

		boundary (1)

		bounds (1)

		Box (1)

		boy (1)

		Brahmaputra (3)

		braid (1)

		braided (24)

		braiding (3)

		branching (1)

		break (11)

		BREEDLOVE (8)

		brief (5)

		briefing (4)

		briefly (1)

		briefs (2)

		bring (4)

		bringing (2)

		broad (2)

		broadened (1)

		broader (1)

		brought (1)

		brush (1)

		built (1)

		bulk (4)

		bullet (1)

		burden (1)

		Burkham (11)

		burning (1)

		Burtell (3)

		Burtell's (2)

		bushes (1)

		business (1)

		businesses (1)

		Butte (1)



		C

		calculate (1)

		calculation (1)

		calculations (1)

		calendar (3)

		calibrate (1)

		call (2)

		called (1)

		Calva (3)

		came (3)

		camp (1)

		camping (1)

		can (63)

		Canal (1)

		canoe (5)

		canoed (2)

		canoeing (1)

		Canyon (3)

		capable (1)

		capacity (1)

		caption (1)

		careful (1)

		carefully (1)

		Carlos (1)

		Carolina (1)

		carried (2)

		carries (1)

		carry (1)

		case (39)

		cases (10)

		catastrophic (2)

		category (2)

		cattle (1)

		cattlemen (1)

		cause (2)

		caused (4)

		causing (1)

		central (1)

		centuries (1)

		century (6)

		certain (2)

		certainly (15)

		cetera (2)

		cfs (9)

		chair (4)

		CHAIRMAN (101)

		challenging (2)

		chance (5)

		change (8)

		changed (10)

		Changes (9)

		channel (142)

		channels (12)

		chapter (2)

		character (14)

		characteristic (1)

		characteristics (18)

		characterize (2)

		characterized (2)

		chart (4)

		check (2)

		checking (2)

		children (1)

		choose (1)

		Chuck (1)

		Chulitna (1)

		circumstance (1)

		circumstances (3)

		citation (1)

		citations (2)

		cite (5)

		cited (9)

		cites (3)

		citing (2)

		civilization (2)

		claimed (1)

		clarification (1)

		clarifications (1)

		clarified (3)

		clarify (3)

		classic (1)

		clause (2)

		clear (8)

		clearly (4)

		client (1)

		climate (1)

		climatic (1)

		close (4)

		closed (1)

		closer (3)

		cobble (1)

		collected (1)

		Colorado (20)

		combination (1)

		coming (4)

		comments (2)

		commerce (6)

		commercial (11)

		Commission (32)

		Commission's (9)

		Commissioner (16)

		Commissioners (5)

		common (1)

		communicating (1)

		companion (1)

		comparatively (1)

		compared (2)

		comparing (6)

		comparison (1)

		completely (3)

		complex (1)

		compound (11)

		computer (1)

		concern (1)

		concluded (1)

		concludes (1)

		conclusion (14)

		conclusions (8)

		condition (39)

		conditions (24)

		conducted (2)

		conducting (1)

		configuration (3)

		confining (1)

		confirm (1)

		confluence (13)

		confused (2)

		connected (1)

		consecutive (1)

		Consequently (4)

		consider (9)

		considerable (1)

		considered (6)

		consistent (19)

		consolidate (2)

		contained (2)

		contains (1)

		content (1)

		Contents (1)

		context (8)

		continue (3)

		CONTINUED (1)

		continues (1)

		continuing (2)

		continuous (2)

		contrary (1)

		Contrasting (3)

		controls (1)

		conversations (1)

		conversion (1)

		Coolidge (8)

		copies (8)

		Copper (3)

		copy (12)

		corner (1)

		correctly (16)

		correlate (2)

		correlated (1)

		correlation (2)

		corresponds (1)

		cottonwoods (3)

		counsel (1)

		count (2)

		counted (1)

		counter (1)

		counteracts (1)

		Counties (1)

		counting (1)

		County (2)

		couple (8)

		coupled (1)

		course (1)

		court (4)

		covered (5)

		create (2)

		created (1)

		cross (6)

		CROSS-EXAMINATION (4)

		crossed (2)

		Cruz (4)

		cubic (2)

		cumulative (1)

		curiosity (1)

		current (4)

		customarily (3)

		cut (1)

		cutting (2)



		D

		daily (9)

		dam (22)

		damped (2)

		damping (2)

		dams (2)

		Daniel (2)

		data (62)

		date (15)

		dated (1)

		dates (1)

		day (6)

		days (23)

		deal (5)

		dealing (1)

		deals (2)

		dealt (2)

		debris (1)

		decadal (2)

		decade (2)

		December (2)

		decide (3)

		decided (6)

		decision (10)

		declaration (7)

		decrease (1)

		decreased (1)

		dedicated (1)

		deemed (3)

		deep (5)

		deeper (1)

		deepest (1)

		define (8)

		defined (1)

		definite (1)

		definition (10)

		definitions (2)

		definitively (1)

		Department (8)

		depended (1)

		dependent (1)

		depending (4)

		depends (10)

		depict (6)

		depicted (6)

		depicting (4)

		depicts (3)

		depth (6)

		depths (1)

		describe (4)

		described (5)

		describes (1)

		describing (1)

		description (2)

		descriptions (1)

		deserts (1)

		despite (1)

		destroyed (1)

		detail (3)

		detailed (3)

		details (2)

		determination (12)

		determinations (3)

		determine (9)

		determined (3)

		determining (1)

		developed (2)

		developing (1)

		diagrams (1)

		died (2)

		difference (5)

		differences (3)

		different (40)

		differently (1)

		difficult (2)

		difficulties (1)

		dimensions (5)

		direct (7)

		direction (2)

		directly (2)

		disagree (3)

		disagreement (2)

		disastrous (1)

		discharge (5)

		discharges (1)

		discount (1)

		discuss (4)

		discussed (6)

		discussing (2)

		discussion (5)

		discussions (1)

		disposition (2)

		disprove (1)

		dispute (6)

		disputes (1)

		disqualifies (1)

		distance (2)

		distinguish (1)

		distribution (1)

		diversion (2)

		diversions (12)

		diverted (4)

		dividing (1)

		Dobyns (1)

		Doctor (1)

		document (25)

		documentation (1)

		documents (14)

		Dome (1)

		dominant (1)

		Don (1)

		done (21)

		donuts (1)

		dot (1)

		dots (1)

		doubt (3)

		down (24)

		downstream (9)

		Dr (51)

		draft (1)

		draw (1)

		drawn (1)

		drier (1)

		drive (1)

		driver (1)

		driving (1)

		drought (1)

		dry (8)

		dryland (11)

		due (5)

		during (9)

		dynamic (3)

		dynamics (1)



		E

		earlier (10)

		earliest (1)

		early (10)

		easiest (1)

		eat (1)

		educated (1)

		educational (1)

		Edwin (2)

		effect (9)

		effective (1)

		effectively (2)

		effects (6)

		eight (1)

		either (3)

		electronically (1)

		element (1)

		elements (3)

		elevation (3)

		elevations (3)

		eliminates (1)

		else (9)

		encountered (2)

		end (3)

		ended (1)

		energy (1)

		engage (1)

		enough (23)

		enter (1)

		entered (2)

		enterprise (1)

		entire (20)

		entities (1)

		entitled (1)

		episodic (1)

		equally (1)

		equilibrium (2)

		erode (1)

		erosion (2)

		erratic (3)

		especially (1)

		essentially (4)

		established (3)

		estimate (7)

		estimated (1)

		estimates (3)

		et (2)

		European (1)

		Europeans (1)

		evaluate (3)

		evaluation (2)

		even (13)

		events (3)

		everybody (2)

		evidence (28)

		evidently (1)

		ex (1)

		exact (2)

		exactly (7)

		examination (3)

		examine (1)

		example (4)

		exceeded (1)

		except (2)

		excluded (1)

		excludes (5)

		excluding (1)

		Excuse (9)

		Exhibit (19)

		existed (7)

		existence (2)

		exit (1)

		expand (1)

		expect (2)

		expedition (2)

		Expendables (2)

		experience (5)

		experiences (1)

		expert (5)

		expertise (1)

		experts (2)

		explain (3)

		explicitly (2)

		exposed (1)

		extended (1)

		extending (1)

		extent (5)

		extra (2)

		extreme (2)

		extremely (2)

		eye (2)

		eyes (1)



		F

		fact (17)

		factors (3)

		facts (4)

		Fair (14)

		fairly (2)

		fairytale (1)

		falls (1)

		familiar (12)

		fantasy (1)

		far (3)

		fashion (1)

		favor (2)

		feature (2)

		features (2)

		federal (11)

		feel (2)

		feet (12)

		felt (2)

		few (12)

		field (6)

		fieldwork (2)

		fight (2)

		Figure (19)

		Figures (3)

		file (1)

		filed (3)

		filing (2)

		fill (2)

		filled (1)

		final (1)

		find (4)

		finding (2)

		findings (17)

		fine (6)

		finish (3)

		finished (1)

		first (21)

		firsthand (1)

		Fish (2)

		fishing (1)

		fit (1)

		five (3)

		flat (1)

		flew (1)

		flight (4)

		flip (4)

		float (5)

		floatable (1)

		floating (1)

		flood (43)

		flood-driven (1)

		Flood-induced (2)

		flooding (4)

		floodplain (7)

		floods (48)

		Florence (5)

		flow (81)

		flows (28)

		fluctuating (1)

		fluvial (1)

		flying (1)

		flyover (3)

		follow (1)

		follow-up (2)

		following (1)

		folly (1)

		food (1)

		foot (1)

		Footnote (1)

		fording (1)

		forget (2)

		forgotten (1)

		Fork (3)

		form (17)

		formally (3)

		forming (1)

		forms (3)

		formulation (1)

		forth (1)

		forward (1)

		found (4)

		foundation (1)

		four (2)

		frame (5)

		frames (2)

		frankly (2)

		frequency (15)

		frequent (1)

		frequently (7)

		fresh (2)

		friction (1)

		Friday (2)

		front (3)

		fulfill (1)

		full (4)

		Fuller (17)

		furnished (1)

		further (1)

		fuzzier (1)

		fuzzy (1)



		G

		gain (1)

		Gary (2)

		gather (1)

		gauge (19)

		gauges (6)

		gave (3)

		gear (3)

		general (9)

		generalize (1)

		generalized (1)

		generally (12)

		generous (1)

		gentleman (1)

		geography (1)

		geologic (1)

		Geological (1)

		geology (4)

		geometry (2)

		geomorphic (1)

		geomorphologically (1)

		Geomorphology (3)

		George (2)

		gets (1)

		Gila (118)

		Gila's (1)

		Gillespie (10)

		given (12)

		gives (2)

		giving (1)

		glad (1)

		glasses (1)

		GLO (3)

		goes (5)

		Good (12)

		Gookin (3)

		Gookin's (3)

		Graf (1)

		Graf's (1)

		Graham (1)

		Grand (2)

		graph (1)

		graphics (1)

		grass (1)

		gravel (1)

		Graybill (7)

		grazing (1)

		great (2)

		greater (3)

		green-leaved (1)

		Greenlee (1)

		ground (8)

		groundwater (3)

		growing (2)

		guarantee (1)

		guard (1)

		guess (10)

		guys (1)



		H

		half (2)

		halfway (1)

		handed (3)

		hands (1)

		handy (1)

		happen (2)

		happened (2)

		happening (1)

		happens (2)

		happy (1)

		hard (6)

		hardhead (1)

		hardly (1)

		Hassell (1)

		head (3)

		heal (1)

		hear (3)

		heard (8)

		hearing (19)

		hearings (2)

		heart's (1)

		heartburn (2)

		heavy (1)

		helicopter (5)

		HELM (37)

		help (3)

		helped (1)

		helpful (1)

		helping (1)

		Henness (2)

		Here's (2)

		HERNBRODE (15)

		Hey (1)

		high (4)

		higher (3)

		highest (2)

		highlighted (3)

		highly (1)

		highway (6)

		himself (1)

		historian (1)

		historic (3)

		historical (9)

		history (2)

		Hohokams (1)

		hold (2)

		holding (3)

		honestly (1)

		Honor (2)

		HOOD (10)

		hope (2)

		hoping (1)

		Horton (4)

		How's (1)

		Huckleberry (27)

		Huckleberry's (2)

		human (3)

		humid (1)

		hundred (2)

		hydraulic (5)

		hydroclimatic (1)

		hydrologic (8)

		hydrologist (4)

		Hydrology (1)

		hypotheses (8)

		hypothesis (1)

		Hyrcko (37)



		I

		idea (2)

		ideal (1)

		identical (1)

		identify (2)

		ie (1)

		illustrate (2)

		illustration (1)

		image (7)

		imagine (2)

		impact (1)

		impacts (1)

		impediments (2)

		implies (1)

		imply (1)

		implying (1)

		important (3)

		impressed (1)

		impression (3)

		inaccurately (1)

		inadvertently (1)

		include (4)

		included (7)

		including (6)

		inclusive (1)

		increase (1)

		increased (4)

		indeed (1)

		independent (5)

		Indians (1)

		indicate (5)

		indicates (1)

		individual (2)

		inference (1)

		influence (3)

		influences (2)

		information (20)

		inherently (1)

		inspection (2)

		instability (1)

		instance (2)

		instructions (4)

		integrity (1)

		intended (3)

		interest (1)

		interfered (1)

		interpret (1)

		interpretation (1)

		interpreted (1)

		interrupt (1)

		interrupted (3)

		interrupting (1)

		interruption (1)

		intervention (1)

		into (24)

		introduction (7)

		introductory (1)

		inundated (5)

		invalid (1)

		involved (1)

		irregularity (1)

		irrespective (2)

		irrigation (1)

		islands (2)

		issue (4)

		issues (2)

		items (2)



		J

		James (2)

		January (6)

		JE (1)

		Jeff (2)

		Jim (1)

		job (2)

		Joe (1)

		John (12)

		Joy (2)

		Judge (1)

		jumping (2)

		June (2)

		Justice (2)



		K

		K-E-L-V-I-N (1)

		keep (1)

		Kelvin (11)

		kept (1)

		kind (6)

		kinds (1)

		knew (1)

		knowledge (2)

		known (2)

		knows (1)



		L

		label (1)

		lack (1)

		laid (1)

		Land (7)

		lands (2)

		language (8)

		large (21)

		largely (4)

		larger (2)

		last (29)

		lastly (1)

		late (9)

		later (2)

		laterally (1)

		latest (2)

		law (5)

		lawyer (1)

		lawyers (4)

		lead (1)

		leads (1)

		learn (1)

		least (9)

		leave (2)

		left (6)

		left-hand (3)

		legal (5)

		length (5)

		Less (11)

		letting (1)

		level (3)

		levels (1)

		light (1)

		liked (1)

		likely (6)

		Likewise (2)

		limit (6)

		limitation (1)

		limitations (1)

		line (10)

		lined (3)

		lines (9)

		listen (1)

		listened (1)

		literate (1)

		little (11)

		Littlefield (5)

		Littlefield's (3)

		loaded (1)

		local (1)

		locally (2)

		locate (1)

		located (1)

		locations (1)

		long (14)

		long-term (2)

		longer (2)

		look (25)

		looked (23)

		looking (16)

		looks (2)

		lost (1)

		lot (6)

		low (33)

		low-flow (1)

		low-level (1)

		lower (17)

		lowest (2)

		lunch (7)

		lunchtime (1)



		M

		magnitude (2)

		mail (1)

		main (17)

		maintain (4)

		maintained (1)

		maintenance (1)

		major (2)

		Majority (1)

		makes (1)

		making (2)

		man (2)

		man's (1)

		man-made (1)

		many (16)

		map (5)

		mapping (14)

		maps (6)

		Maricopa (6)

		Mark (7)

		marked (1)

		master (1)

		match (1)

		matched (1)

		matching (1)

		material (10)

		materials (2)

		math (1)

		mathematically (1)

		matter (10)

		max (3)

		maximum (6)

		may (11)

		maybe (15)

		McGinnis (49)

		McGinnis's (1)

		mean (30)

		meandering (1)

		meaning (4)

		means (8)

		meant (1)

		measure (2)

		measured (5)

		measuring (1)

		median (5)

		meet (2)

		meets (5)

		MEHNERT (10)

		Meko (10)

		Meko's (1)

		memoranda (1)

		memorandum (2)

		memorized (1)

		memos (1)

		men (1)

		mention (2)

		mentioned (5)

		mere (1)

		met (1)

		metamorphosis (1)

		method (5)

		methods (10)

		Mexico (1)

		Michigan (1)

		microphone (1)

		mid (5)

		middle (10)

		Midwestern (2)

		might (18)

		mile (1)

		miles (6)

		miles-wise (1)

		mind (13)

		minds (1)

		Minimal (1)

		minor (1)

		minute (1)

		minutes (3)

		misnumbered (1)

		misspoke (2)

		misstated (1)

		misstating (1)

		Mister (1)

		misunderstood (1)

		model (3)

		modeled (4)

		modeling (3)

		moderate (1)

		modern (1)

		modification (1)

		modified (1)

		moment (1)

		moments (1)

		Monday (1)

		Monsoon (1)

		Montana (9)

		Montgomery (3)

		months (3)

		more (41)

		morning (7)

		morphology (2)

		Mosquito (4)

		most (19)

		mostly (1)

		motion (1)

		mouth (1)

		much (13)

		multiple (3)

		Mussetter (25)

		must (6)

		myself (1)



		N

		n-value (4)

		n-values (1)

		name (3)

		narrow (6)

		narrower (1)

		Native (1)

		natural (34)

		nature (1)

		navigability (34)

		Navigable (44)

		navigated (1)

		navigation (4)

		near (2)

		Nebraska (1)

		necessarily (5)

		necessary (1)

		need (13)

		needed (1)

		New (1)

		newest (1)

		next (17)

		nice (2)

		night (2)

		Nile (1)

		nine (2)

		NOBLE (92)

		nodded (1)

		non-navigable (1)

		None (2)

		nonequilibrium (1)

		nonexistent (1)

		nonnavigable (2)

		Nope (1)

		nor (1)

		normal (1)

		normally (1)

		North (1)

		note (1)

		notebook (2)

		noted (3)

		notes (3)

		Notice (4)

		noticed (1)

		November (10)

		number (8)

		numbered (1)

		numbers (3)

		numeral (1)

		numerous (1)



		O

		objecting (1)

		objective (1)

		observed (1)

		obstacle (1)

		obstacles (1)

		obstructions (1)

		obtain (1)

		obvious (2)

		obviously (1)

		occur (2)

		occurred (8)

		occurring (4)

		occurs (1)

		October (4)

		off (3)

		often (2)

		on-the-ground (1)

		once (2)

		one (43)

		one-day (2)

		ones (6)

		only (13)

		open (3)

		opening (4)

		operation (1)

		opinion (37)

		opinions (5)

		opponent (6)

		opportunity (1)

		opposed (1)

		opposition (2)

		orange (1)

		oranges (1)

		orangey (1)

		order (6)

		ordinary (37)

		others (3)

		otherwise (1)

		out (40)

		outside (7)

		over (19)

		overall (3)

		overbank (1)

		overbanks (1)

		overflight (10)

		overland (1)

		overlap (1)

		overlapped (1)

		own (4)



		P

		Page (42)

		pages (11)

		Paloma (2)

		Panza (1)

		Paper (7)

		papers (1)

		paragraph (12)

		paragraphs (1)

		Pardon (3)

		part (23)

		participated (2)

		particular (8)

		particularization (1)

		particularized (2)

		particularly (2)

		partly (4)

		parts (2)

		party (2)

		pass (1)

		passes (1)

		passing (1)

		past (5)

		Pattern (3)

		PDA (1)

		peak (8)

		peaks (3)

		Pedro (1)

		pelts (1)

		Pennsylvania (1)

		people (3)

		people's (1)

		per (2)

		percent (6)

		percentage (3)

		percolation (3)

		perennial (2)

		perhaps (7)

		period (18)

		periodic (1)

		periods (6)

		permission (1)

		persist (1)

		person (1)

		personal (1)

		perspective (2)

		photo (9)

		photocopy (1)

		photograph (9)

		photographs (6)

		photography (1)

		photos (6)

		physical (2)

		pick (1)

		picked (1)

		picture (6)

		pin (1)

		Pinal (1)

		pioneer (1)

		place (1)

		places (2)

		plain (2)

		plainly (1)

		Plains (1)

		plan (3)

		plan-view (1)

		plants (1)

		plat (1)

		plats (2)

		Platte (4)

		Please (21)

		plentiful (1)

		plot (7)

		plots (1)

		plotting (1)

		pm (3)

		point (19)

		pointed (1)

		pointers (1)

		points (4)

		Poncho (1)

		pools (1)

		portion (15)

		portions (9)

		posit (1)

		possible (5)

		possibly (1)

		post-1900 (2)

		post-diversion (1)

		Post-statehood (1)

		Postal (1)

		posting (3)

		postmarked (2)

		pounds (1)

		PowerPoint (7)

		Powers (1)

		PPL (12)

		practical (1)

		practice (1)

		Pre- (1)

		pre-Coolidge (1)

		precisely (1)

		predevelopment (1)

		prefer (1)

		premise (7)

		premises (1)

		prepared (5)

		preparing (1)

		presence (1)

		present (7)

		present-day (3)

		presentation (8)

		presented (6)

		presume (1)

		Pretty (2)

		previous (5)

		previously (2)

		primarily (4)

		primary (5)

		principle (1)

		print (1)

		prior (10)

		privilege (1)

		probably (26)

		problem (4)

		procedure (1)

		procedures (1)

		proceed (1)

		proceeding (2)

		proceedings (4)

		process (2)

		processes (1)

		production (1)

		profession (2)

		professional (1)

		profile (1)

		profitable (3)

		prone (1)

		proponent (2)

		propose (1)

		proposed (10)

		proposition (1)

		protection (1)

		proved (1)

		proven (1)

		proximity (1)

		publications' (1)

		pull (3)

		pulled (2)

		pulling (1)

		purpose (8)

		put (13)

		puts (1)



		Q

		Qualifications (1)

		qualified (1)

		qualitative (2)

		quantification (1)

		quantify (3)

		quantifying (1)

		quantitative (1)

		quantities (1)

		quantity (1)

		quarter (1)

		quick (1)

		quicker (1)

		quite (4)

		Quixote (1)

		quote (8)

		quoted (4)

		quotes (1)

		quoting (2)



		R

		radical (1)

		Ranch (2)

		ranchman (1)

		range (2)

		rapid (1)

		rapids (2)

		rate (8)

		rather (4)

		rationale (1)

		re-redirect (1)

		Rea (1)

		reach (19)

		reached (1)

		reaches (2)

		reaching (3)

		read (60)

		reading (8)

		ready (2)

		real (4)

		reality (4)

		realize (1)

		really (16)

		reason (4)

		reasonable (9)

		rebound (1)

		rebuttal (3)

		recall (19)

		recedes (1)

		received (1)

		recent (2)

		recess (4)

		recessed (1)

		Recognizing (1)

		recollection (1)

		reconnaissance (2)

		reconstructed (3)

		record (17)

		recorded (2)

		records (6)

		recover (2)

		recovered (1)

		recovery (2)

		recreational (2)

		recross (1)

		RECROSS-EXAMINATION (1)

		redirect (8)

		reduce (1)

		refer (7)

		reference (9)

		referenced (2)

		References (5)

		referred (5)

		referring (7)

		refers (6)

		reflect (1)

		refute (1)

		regard (1)

		regarding (5)

		regards (3)

		regime (5)

		region (1)

		regions (1)

		regression (1)

		rel (1)

		relate (4)

		related (4)

		relates (1)

		relation (1)

		relationships (3)

		relatively (4)

		relax (1)

		relevant (3)

		reliable (1)

		reliance (1)

		relied (5)

		rely (2)

		remain (2)

		remember (8)

		remind (3)

		rendering (1)

		repeated (2)

		repeatedly (2)

		rephrase (1)

		report (70)

		reported (3)

		Reporter (1)

		reporting (1)

		reports (7)

		represent (1)

		representative (1)

		representing (1)

		require (4)

		required (4)

		requirement (1)

		requires (1)

		reread (1)

		research (5)

		researching (1)

		reserve (1)

		residing (1)

		respect (2)

		respond (4)

		responded (2)

		responding (1)

		responds (1)

		response (13)

		responses (1)

		responsive (1)

		rest (6)

		restate (4)

		restrict (1)

		result (1)

		resulted (4)

		results (1)

		revert (3)

		review (10)

		reviewed (8)

		Revised (1)

		Rich (2)

		riffle (1)

		riffles (1)

		right (45)

		ring (1)

		risk (1)

		River (283)

		river's (1)

		rivers (14)

		rollcall (1)

		Roman (1)

		room (1)

		Ross's (3)

		rough (1)

		roughly (7)

		roughness (3)

		routine (2)

		routinely (1)

		rowboat (1)

		run (1)

		runoff (7)



		S

		Safford (12)

		Salt (26)

		same (27)

		San (2)

		Sancho (1)

		sandbar (5)

		sandbars (26)

		sandy (2)

		Santa (4)

		satisfactory (1)

		save (1)

		saw (5)

		saying (4)

		scale (5)

		scales (3)

		scene (1)

		scheduled (1)

		Schumm (13)

		Schumm's (5)

		scientific (11)

		scope (3)

		scoured (1)

		scrabble (1)

		scratch (1)

		screen (1)

		scribble (2)

		sea-green (1)

		seasonal (2)

		second (7)

		section (23)

		sections (7)

		secular (1)

		security (1)

		sediment (1)

		seeing (2)

		seeks (1)

		seem (1)

		seemed (1)

		seems (2)

		segment (18)

		segment-by-segment (5)

		segmentation (1)

		segments (18)

		seldom (3)

		select (1)

		self-adjusted (1)

		semantics (1)

		semi-arid (1)

		send (5)

		sense (3)

		sentence (26)

		sentences (1)

		separate (2)

		separately (1)

		September (5)

		serious (1)

		seriously (1)

		Service (1)

		session (1)

		set (11)

		sets (1)

		Several (8)

		several-day (1)

		severe (1)

		shallow (7)

		shallower (1)

		share (2)

		shelter (1)

		shift (2)

		short (4)

		shorten (2)

		shorter (5)

		show (16)

		showed (4)

		shown (1)

		shows (7)

		side (6)

		signatures (1)

		signed (1)

		significant (8)

		significantly (7)

		silt-laden (1)

		silty (1)

		similar (12)

		similarities (2)

		similarly (1)

		simply (4)

		single (10)

		single-thread (4)

		sinuous (3)

		sit (5)

		site (1)

		situation (2)

		six (2)

		size (1)

		skiff (1)

		skip (1)

		Slade (19)

		Slade's (3)

		Slide (33)

		slides (5)

		slightly (3)

		sloping (1)

		slow (1)

		slower (1)

		slowly (1)

		small (14)

		smaller (1)

		smoother (2)

		snap (1)

		Snowmelt (1)

		soft (1)

		soil (1)

		solves (1)

		somebody (1)

		Somehow (1)

		sometimes (1)

		somewhat (4)

		somewhere (1)

		sorry (21)

		sort (7)

		sought (1)

		sound (3)

		sounds (3)

		source (1)

		southwestern (1)

		span (1)

		SPARKS (20)

		sparse (1)

		speaking (4)

		specific (11)

		specifically (12)

		sped (2)

		speed (1)

		spell (1)

		spent (1)

		spill (2)

		spills (1)

		stabilize (3)

		stable (3)

		stages (1)

		standard (12)

		standards (1)

		standing (1)

		standpoint (1)

		Stanley (1)

		Stantec (1)

		start (11)

		started (3)

		starting (1)

		starts (5)

		state (21)

		State's (4)

		stated (4)

		statehood (15)

		statement (14)

		statements (3)

		states (4)

		static (2)

		status (3)

		Statutes (2)

		steamboats (1)

		steep (2)

		step (1)

		still (1)

		straight (1)

		straighten (1)

		straightforward (1)

		Strangest (1)

		stream (10)

		stream-flow (1)

		Streams (1)

		strictly (4)

		strong (1)

		strongly (2)

		studied (3)

		studies (14)

		study (21)

		studying (2)

		stuff (2)

		subject (3)

		submitted (5)

		subsection (2)

		subsequently (3)

		sufficient (3)

		sugar (1)

		suggest (1)

		suggested (1)

		suggestion (1)

		suitable (1)

		summarizes (1)

		summarizing (1)

		Summary (3)

		summer (1)

		Supply (3)

		supplying (1)

		support (4)

		suppose (1)

		Sure (40)

		surface (1)

		surprised (1)

		surprises (1)

		survey (5)

		susceptible (5)

		suspect (1)

		swear (1)

		swift (1)

		synonymous (2)

		system (2)

		systematic (2)

		systems (5)



		T

		Tab (5)

		table (4)

		tabs (2)

		talk (11)

		talked (5)

		talking (26)

		talks (2)

		tall (1)

		tasked (1)

		technical (8)

		tells (2)

		ten-minute (1)

		ten-year (1)

		tend (2)

		tendency (1)

		tends (3)

		tens (2)

		term (16)

		terms (7)

		test (13)

		testified (23)

		testify (1)

		testifying (1)

		testimony (41)

		testing (1)

		tests (3)

		thalweg (5)

		Thanks (1)

		thereafter (1)

		thesis (1)

		thin (1)

		thinking (4)

		third (1)

		though (6)

		thought (7)

		three (6)

		throughout (1)

		thus (3)

		tied (1)

		times (4)

		title (6)

		titled (6)

		today (12)

		together (5)

		told (2)

		top (6)

		topographic (2)

		topography (4)

		touch (1)

		touched (1)

		Toward (1)

		towards (1)

		trade (4)

		trained (1)

		training (1)

		transcript (8)

		transformed (1)

		transportation (1)

		travel (8)

		tree (1)

		Tree-ring (1)

		trees (1)

		trial (1)

		tried (1)

		trip (3)

		trips (1)

		true (7)

		trusting (1)

		trusty (1)

		try (9)

		trying (11)

		turn (9)

		Turning (10)

		two (27)

		two-thirds (1)

		type (6)

		typed (1)

		types (3)

		Typically (5)



		U

		under (13)

		underpinnings (1)

		understood (4)

		underwent (1)

		undoubtedly (1)

		United (1)

		Unlike (1)

		unlimited (3)

		unload (2)

		unnecessary (2)

		unpredictable (2)

		unquote (1)

		unstable (6)

		unsusceptible (1)

		untouched (2)

		unusually (3)

		up (48)

		updated (3)

		upon (13)

		upper (7)

		upside (1)

		upstream (10)

		use (19)

		used (18)

		uses (1)

		USGS (6)

		using (6)

		usually (1)

		Utah (7)



		V

		vaguely (1)

		valid (1)

		Valley (12)

		valleys (1)

		value (3)

		values (1)

		Variability (4)

		variable (6)

		variance (2)

		varies (1)

		varieties (1)

		variety (2)

		various (6)

		vary (1)

		vast (1)

		vegetation (9)

		velocity (1)

		Verde (5)

		version (1)

		versus (4)

		vertical (1)

		vicinity (1)

		view (1)

		viewed (2)

		viewing (1)

		VIIG (1)

		virtually (1)

		visible (2)

		visited (1)

		Volume (7)

		volumes (1)

		voluminous (1)



		W

		Wait (1)

		waiting (1)

		walking (1)

		wants (1)

		warming (1)

		watching (1)

		Water (21)

		watercourse (1)

		watercraft (2)

		waterfalls (3)

		waters (1)

		watershed (2)

		way (14)

		ways (2)

		week (6)

		weeks (1)

		welcome (1)

		well-defined (4)

		well-published (1)

		weren't (4)

		wet (1)

		wettest (1)

		what's (7)

		whatsoever (1)

		wherever (1)

		whichever (1)

		white (3)

		who's (2)

		whole (8)

		Whose (1)

		wide (14)

		widened (2)

		widening (1)

		wider (3)

		width (5)

		wild (1)

		Winkleman (14)

		wish (1)

		wishes (1)

		within (9)

		without (4)

		WITNESS (7)

		witnesses (1)

		witnesses' (1)

		woody (1)

		word (7)

		words (8)

		work (12)

		Worked (7)

		working (5)

		world (2)

		worth (3)

		writing (1)

		writings (1)

		written (2)

		wrong (4)

		wrote (3)



		X

		X025 (2)

		X026 (9)

		X034 (1)



		Y

		Yadkin (3)

		year (22)

		years (17)

		years' (1)

		yesterday (23)

		young (1)

		Yuma (3)



		Z

		zoom (1)
















                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1754





            1                         BEFORE THE



            2     ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION



            3



            4  IN THE MATTER OF THE NAVIGABILITY  )

               OF THE GILA RIVER FROM THE NEW     ) NO. 03-007-NAV

            5  MEXICO BORDER TO THE CONFLUENCE    )

               WITH THE COLORADO RIVER, GREENLEE, ) ADMINISTRATIVE

            6  GRAHAM, GILA, PINAL, MARICOPA AND  ) HEARING

               YUMA COUNTIES, ARIZONA.            )

            7  ___________________________________)

            8



            9



           10  At:       Phoenix, Arizona



           11  Date:     August 20, 2014



           12  Filed:    September 05, 2014



           13



           14           REPORTER'S TRANSCRIPT OF PROCEEDINGS



           15                       VOLUME VIII



           16               Pages 1754 through 1903, inclusive



           17



           18



           19



           20



           21                        COASH & COASH, INC.

                         Court Reporting, Video & Videoconferencing

           22                  1802 N. 7th Street, Phoenix, AZ  85006

                                602-258-1440    mh@coashandcoash.com

           23

                                      Prepared by:

           24                         Jody L. Lenschow, RMR, CRR

                                      Certificate No. 50192

           25





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1755





            1                   INDEX TO EXAMINATIONS



            2  WITNESS                                         PAGE



            3

               ROBERT A. MUSSETTER, Ph.D., P.E.

            4

                   CONTINUED CROSS-EXAMINATION BY MR. SLADE    1760

            5      CROSS-EXAMINATION BY MR. HYRCKO             1776

                   REDIRECT EXAMINATION BY MR. MCGINNIS        1853

            6      RECROSS-EXAMINATION BY MR. HELM             1887



            7



            8



            9



           10



           11



           12



           13



           14



           15



           16



           17



           18



           19



           20



           21



           22



           23



           24



           25





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1756





            1            BE IT REMEMBERED that the above-entitled and



            2  numbered matter came on regularly to be heard before



            3  the Arizona Navigable Stream Adjudication Commission,



            4  State Senate Building, Hearing Room 1, 1700 West



            5  Washington Street, Phoenix, Arizona, commencing at



            6  9:03 a.m. on the 20th day of August, 2014.



            7

               BEFORE:   WADE NOBLE, Chairman

            8            JIM HENNESS, Vice Chairman

                         JIM HORTON, Commissioner

            9            BILL ALLEN, Commissioner



           10

               Commission Staff:

           11

                    George Mehnert, Director,

           12       Legal Assistant, Research Analyst



           13

               APPEARANCES:

           14

               For the Commission:

           15

                    SQUIRE PATTON BOGGS (US) LLP

           16       By Fred E. Breedlove, III, Esq.

                    1 East Washington Street, Suite 2700

           17       Phoenix, Arizona 85004

                    (602) 528-4000

           18       fred.breedlove@squirepb.com



           19



           20  For the Salt River Project Agricultural Improvement and

               Power District and Salt River valley Water Users'

           21  Association:



           22       SALMON LEWIS & WELDON, PLC

                    By Mark A. McGinnis, Esq.

           23       By Mr. R. Jeffrey Heilman

                    2850 East Camelback Road, Suite 200

           24       Phoenix, Arizona 85016

                    (602) 801-9066

           25       mam@slwplc.com
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            1  APPEARANCES CONTINUED:



            2
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           14
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                    525 W. Gu u Ki

           16       Post Office Box 97

                    Sacaton, Arizona  85147

           17       (602) 562-9760

                    thomas.murphy@gric.nsn.us
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            1                 CHAIRMAN NOBLE:  Well, we welcome you to



            2  day three of the hearing on the Gila River before the



            3  Navigable Streams Adjudication Commission, also known



            4  as Expendables 3.  Please keep that in mind.



            5                 Mr. Slade, I believe you were continuing



            6  to examine Dr. Mussetter.



            7                 MR. SLADE:  That's right.



            8                 CHAIRMAN NOBLE:  Please begin.



            9                 MR. MEHNERT:  Do you want to do



           10  rollcall?



           11                 CHAIRMAN NOBLE:  Yes, might as well.



           12                 MR. MEHNERT:  Okay.  Commissioner



           13  Horton?



           14                 COMMISSIONER HORTON:  Here.



           15                 MR. MEHNERT:  Commissioner Allen?



           16                 COMMISSIONER ALLEN:  Here.



           17                 MR. MEHNERT:  Chairman Noble?



           18                 CHAIRMAN NOBLE:  Here.



           19                 MR. MEHNERT:  And Mr. Henness?



           20                 And Mr. Henness will be out today.



           21                 CHAIRMAN NOBLE:  Thank you, George.



           22                 Now, Edwin.



           23                 MR. SLADE:  Good morning, Mr. Chairman,



           24  Commissioners.



           25                 Good morning, Mr. Mussetter.
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            1                 THE WITNESS:  Good morning.



            2



            3               CONTINUED CROSS-EXAMINATION



            4  BY MR. SLADE:



            5      Q.    Have you ever canoed a navigable river?



            6      A.    Yes.



            7                 CHAIRMAN NOBLE:  Edwin, may I interrupt?



            8  It might help you just a little bit if you would pull



            9  the microphone closer to you.



           10                 MR. SLADE:  Sure.



           11                 CHAIRMAN NOBLE:  That will allow you to



           12  relax a little bit and not have to bend over it.



           13                 MS. HERNBRODE:  Not look like you're



           14  jumping over the table.



           15                 MR. SLADE:  Any other pointers?



           16                 CHAIRMAN NOBLE:  Nope.  I'll leave those



           17  to Joy.  Please go ahead.  I'm sorry for interrupting.



           18  BY MR. SLADE:



           19      Q.    Which river was that that you canoed?



           20      A.    The James River.



           21      Q.    And are there any riffles or rapids in the



           22  James River?



           23      A.    No.



           24      Q.    Are there any islands or sandbars?



           25      A.    Yes, there are some islands.  There probably
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            1  are sandbars.  I don't recall specifically.  It's a



            2  very different river from the Gila, if that's what



            3  you're driving at.



            4      Q.    Have you ever encountered a beaver dam on a



            5  river?



            6      A.    Yes.



            7      Q.    And what did you do?



            8            Were you canoeing the river; were you boating



            9  the river?



           10      A.    Yes.



           11      Q.    And where was the beaver dam?



           12      A.    It crossed -- probably to be more specific, I



           13  wouldn't call it a river.  It's a stream, a small



           14  stream.



           15      Q.    And what did you do when you encountered the



           16  beaver dam?



           17      A.    Well, I got out of the canoe and carried it



           18  around and got back in the canoe.



           19      Q.    We touched on this a little yesterday, but



           20  I'm not sure I got -- I understood your answer.  Is the



           21  Colorado navigable?



           22      A.    The Colorado below the mouth of the Gila



           23  certainly is, has been deemed to be navigable, yes.



           24      Q.    In your opinion, from Utah to Yuma, the



           25  Colorado, is that a navigable river?
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            1      A.    From Utah --



            2      Q.    So the Arizona Colorado River.



            3      A.    I don't know the legal status of the entire



            4  reach.



            5      Q.    But in terms of your expertise as a



            6  hydrologist, as an expert boater, would you say the



            7  Colorado is navigable from Utah to Yuma?



            8      A.    I'm not certain that I would agree that all



            9  of that reach meets the federal standard for



           10  navigability.



           11      Q.    What about the state standard?



           12      A.    My instructions are to apply the federal



           13  standard, and it's my understanding that those are also



           14  the instructions to the Commission; you know, the



           15  federal standard is what controls.



           16      Q.    And which sections would you say are



           17  navigable or which are not?



           18      A.    According to what standard?



           19      Q.    The standards that you're using, federal



           20  tests, state tests.



           21      A.    Well, the short section that I showed the



           22  image of in my presentation yesterday was deemed to be



           23  navigable, and I agree that that reach is probably



           24  navigable.



           25      Q.    Okay, but I believe that was in Utah; is that
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            1  correct?



            2      A.    Yes, that is in Utah.



            3      Q.    So, again, in Arizona, I think you just said



            4  some sections of the Colorado are navigable.  Which



            5  sections would those be?



            6      A.    Well, again, I'm not sure.  I haven't studied



            7  the whole reach.  What you're really referring to is



            8  the Grand Canyon, and I'm not sure if that really meets



            9  the standard for the federal test of navigability.



           10            Certainly we have commerce going on there



           11  with recreational boating, but that -- you know, the



           12  kinds of boats that can customarily or, you know, that



           13  customarily were being used at the time of statehood



           14  are not really suitable boats for that reach of the



           15  river.  I would have to say it's probably not navigable



           16  according to the federal standard.



           17      Q.    How about the lower reach of the Colorado in



           18  Arizona where steamboats were in use, would that part



           19  be navigable?



           20      A.    I think I already said that it's my



           21  understanding that it has been deemed to be navigable.



           22      Q.    How about the Grand Canyon to the Black



           23  Canyon, are you familiar with that area?



           24      A.    I'm not specifically familiar with that area.



           25      Q.    What percent of the time is a river in a
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            1  flood state, a dryland river like Arizona's Gila?



            2      A.    Typically, a small percentage of the time.



            3      Q.    Less than 5 percent?



            4      A.    I would say most dryland rivers that would be



            5  the case.



            6      Q.    How does vegetation affect a channel in your



            7  eyes, as a hydrologist?  A lack of vegetation or extra



            8  vegetation, how does that affect a channel?



            9      A.    Vegetation affects a channel in many



           10  different ways.  It tends to increase the hydraulic



           11  roughness, so that tends to reduce the capacity, make



           12  the velocity slower, the depth greater.  It also tends



           13  to stabilize the channel so it doesn't have as much of



           14  a tendency to erode laterally.



           15      Q.    And when you talk about stabilize the



           16  channel, are you talking about the low flow channel,



           17  the main flow channel?



           18      A.    I'm talking about wherever the vegetation is



           19  growing.



           20      Q.    Would you agree that vegetation can stabilize



           21  then the low flow channel?



           22      A.    It could.



           23      Q.    Could you turn to Tab 20, please?  This is



           24  Exhibit X025, Part 116, and this is Ross's 1923 USGS



           25  Water Supply Paper 498.
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            1            Could you read the highlighted portion?



            2      A.    Yes.



            3            The title of the section is Channel in the



            4  flood plain.  Gila River when first seen by white men



            5  presented a very different aspect from that of today.



            6  (See Page 64 through 67.)  It had a well-defined



            7  channel with hard banks, on which cottonwoods and other



            8  green-leaved plants were growing.  The current was



            9  swift and deep enough even in comparatively dry



           10  portions of the year to make fording difficult, except



           11  at a few places, and to float a flat boat of some size.



           12  Fish were plentiful enough to be depended on as food



           13  throughout the year by a considerable number of



           14  Indians.  Strangest of all to one who knows the



           15  silt-laden waters of the present stream, the water of



           16  Gila River is reported to have been clear and



           17  sea-green.



           18      Q.    Any reason to disagree with that account?



           19      A.    I presume this is reported as Mr. Littlefield



           20  did; it's depicting what people reported that they saw.



           21  But, you know, you're pulling one page out of a large



           22  document, and I don't really have the full context of



           23  what they're talking about here, so...



           24      Q.    Fair enough.



           25            Could you turn to Tab 19, please?  And this
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            1  is also Ross's USGS Water Supply Paper 498,



            2  Exhibit X025, Part 116, Page 66.



            3            And could you read the highlighted portion,



            4  please?



            5      A.    Yes.



            6            More recent information is furnished by



            7  Mr. John Montgomery, a ranchman residing in Arlington,



            8  who has had many years' experience in southwestern



            9  Arizona.  He states that in the summer of 1889, when a



           10  boy of 12, he was in camp near Powers Butte, on Gila



           11  River.  At that time the river had a well-defined



           12  channel with hard, sloping banks lined with cottonwoods



           13  and bushes.  The water was clear, was 5 or 6 feet deep,



           14  and contained many fish.  The grazing lands near the



           15  river were in much better condition then than now.



           16  Several varieties of grass then abundant have since



           17  died out.  Mr. Montgomery attributes the change in the



           18  character of the river largely to the practice of



           19  cattlemen of burning the heavy brush that once covered



           20  its banks in order to drive out wild cattle which had



           21  sought shelter there.  This destroyed the natural



           22  protection and left the soft silty soil exposed to



           23  rapid erosion.  The disastrous floods of 1890 and 1891



           24  did much to break down the river's confining banks,



           25  partly filled the channel with sediment, and in general
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            1  interfered with the equilibrium that had been



            2  established.



            3      Q.    Any reason to disagree with that account?



            4      A.    Well, again, I assume this is the facts, a



            5  reporting of what this person read from the historic



            6  accounts.



            7      Q.    And you did reference Ross's 1923 paper in



            8  your report?



            9      A.    I did.



           10      Q.    Were you here for Mr. Burtell's testimony?



           11      A.    Most of it, I believe.



           12      Q.    And were you here for Mr. Littlefield's



           13  testimony?



           14      A.    I was.



           15      Q.    And would you agree that -- with



           16  Mr. Littlefield's, and I think you just did, his



           17  opinion that primary source information is generally



           18  the most reliable in determining the condition of the



           19  river?



           20      A.    Well, I'm not a historian, but that appeals



           21  to common sense, yes.



           22      Q.    And as a professional hydrologist, a serious



           23  recreational boater, if I might call you that, would



           24  you agree that you can learn a lot about a river from



           25  actually having boots on the ground?
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            1      A.    Sure.



            2      Q.    And you mentioned yesterday that you haven't



            3  done a boots-on-the-ground inspection of the Gila.  Do



            4  you know of any experts in this case that have done a



            5  boots-on-the-ground inspection of the Gila?



            6      A.    Well, apparently Mr. Fuller has done some.



            7      Q.    I would like to take a look at your slides,



            8  and I believe your newest version is Tab 28, which is



            9  Exhibit X026.  And if we could go to Page 6.



           10            Is this the Mosquito Fork River?



           11      A.    Yes, it is.



           12      Q.    And would you say this part of the river is



           13  navigable?



           14      A.    Somehow I knew that question was coming.



           15            This section of the river would be navigable



           16  by small, shallow draft boats.



           17      Q.    Is this a dryland river?



           18      A.    This is not a dryland river.



           19      Q.    If we could go to Slide 7.



           20            And this is the Platte River; is that



           21  correct?



           22      A.    That's correct.



           23      Q.    And that's a Midwestern river?



           24      A.    It is.



           25      Q.    Would you characterize this river as similar
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            1  to the Gila?



            2      A.    There are similarities between this river and



            3  the Gila.



            4      Q.    What are the similarities?



            5      A.    Well, the braiding character of it,



            6  primarily.



            7      Q.    So you would disagree with Graf's quote that



            8  we cited yesterday that said Midwestern rivers have



            9  differences from dryland rivers?



           10      A.    I didn't say that, no.



           11      Q.    Are we looking at the low flow or the flood



           12  channel here?



           13      A.    Well, that's -- the answer to that question



           14  is not straightforward in this instance, because we



           15  have to define what period of time we're talking about.



           16            The area that's covered by -- that's within



           17  the rough bounds of the white line roughly corresponds



           18  to the present-day flood channel, although large floods



           19  can get out into the overbank area.  But the historic



           20  flood channel is much wider than what you see here.  In



           21  fact, it goes off the page on the top for some



           22  distance.



           23      Q.    And you have a chart at the bottom of the



           24  page.  Is that your chart?



           25      A.    Yes.
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            1      Q.    And that shows the channel geometry in a



            2  cross section; is that correct?



            3      A.    Yes.  It shows the ground profile along that



            4  white line.



            5      Q.    Did you create a chart like this for the Gila



            6  at any point?



            7      A.    I did not.



            8      Q.    If we could turn to Slide 8, please.



            9            Which river is this?



           10      A.    This is the Copper River.



           11      Q.    And where is that located?



           12      A.    In Alaska.



           13      Q.    Is this a dryland river?



           14      A.    No.



           15      Q.    Is it navigable?



           16      A.    I actually don't know the status of the



           17  navigability determinations on this particular river.



           18      Q.    Is it braided?



           19      A.    Sure.



           20      Q.    If we could turn to Slide 9.



           21            And this is the Chulitna River of Alaska?



           22      A.    That's correct.



           23      Q.    Is this a dryland alluvial river?



           24      A.    It is not a dryland river.



           25      Q.    And was this photo taken from a helicopter or
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            1  on the ground?



            2      A.    It was taken from a helicopter.



            3      Q.    Were you in the helicopter?



            4      A.    I was.



            5      Q.    Is this a navigable river?



            6      A.    Again, I don't know the status of the



            7  navigability determination from a legal standpoint.  I



            8  suspect it would not be navigable.



            9      Q.    If we could turn to Slide 10, please.



           10            Now, you said yesterday this is the only



           11  photo that you have of the Gila; is that correct?



           12      A.    No, I didn't say that.



           13      Q.    Do you have other photos of the Gila?



           14      A.    Yes.



           15      Q.    But you didn't include them in your



           16  presentation?



           17      A.    I did not.



           18      Q.    Why is that?



           19      A.    Because they depict the Gila River as it is



           20  today, and we're not talking about the Gila River as it



           21  is today.



           22      Q.    What about photos as the Gila River was



           23  closer to statehood, do you have any of those photos?



           24      A.    Well, I certainly have seen, I've read the



           25  documents, I've read the other expert reports, I've
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            1  seen many of the photos that we've all seen in this



            2  proceeding.



            3      Q.    Why did you choose to put this photo in?



            4      A.    I just thought it was a good illustration of



            5  the braided character of this portion of the Gila



            6  River.



            7      Q.    When you did your flyover, what percent of



            8  the time would you say the Gila was braided?



            9      A.    It was braided the entire time that I was



           10  doing the flyover.  I don't understand your question.



           11      Q.    Was there a main low flow channel during your



           12  flyover?



           13      A.    In places, yes.



           14      Q.    What percent of the time was there a main low



           15  flow channel?



           16      A.    At the risk of helping you, do you mean what



           17  percentage of the distance?



           18      Q.    Yes.



           19      A.    I couldn't make an estimate of that.  I would



           20  say a reasonable percentage.



           21      Q.    Majority?



           22      A.    I'm not sure I would agree with that.  I



           23  would have to go back and study the photography more.



           24      Q.    And has this part of the Gila been subject to



           25  diversions?
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            1      A.    Yes.



            2      Q.    Is this below the Gillespie Dam?



            3      A.    Yes.



            4      Q.    And what time of year was this photo taken?



            5      A.    As I said yesterday, I believe it was



            6  November.  Might have been October.  I think it was



            7  November.



            8      Q.    Do you know the depth of the channels in this



            9  picture?



           10      A.    I don't know the exact depth.  They're very



           11  shallow, though.



           12      Q.    How do you know they're very shallow?



           13      A.    Pretty obvious from the photograph.



           14      Q.    Can you explain?



           15      A.    My understanding of the rivers.



           16      Q.    Say that again?



           17      A.    I said my understanding of rivers, the



           18  character of rivers, and the topography that I can see



           19  in this photograph, it's very shallow.



           20      Q.    But you've no data to back that up?



           21      A.    I didn't sit down and measure the depth here,



           22  no.



           23      Q.    And you didn't try to float it in a boat?



           24      A.    No, I didn't try to float it in a boat.



           25      Q.    Do you know how much flow is coming through
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            1  at this point, what the cfs number might be?



            2      A.    I don't know.



            3      Q.    If we could turn to Slide 11.



            4            Is this a quote from United States v. Utah?



            5      A.    Yes, it is.



            6      Q.    Are you familiar with what the case decided



            7  in regards to impediments like sandbars?  In other



            8  words, did they say anything else about sandbars and



            9  how they would view them regarding navigability?



           10      A.    Well, I think in general it depends on the



           11  circumstance.  Sandbars don't in and of themselves make



           12  a river not navigable.  Some sandbars make it very



           13  challenging.



           14      Q.    I'm going to read from U.S. v. State of Utah,



           15  283 U.S. 64, pin cite 86:  Quote, Recognizing the



           16  difficulties which are thus created, the master is



           17  plainly right in his conclusion that the mere fact of



           18  the presence of such sandbars causing impediments to



           19  navigation does not make a river nonnavigable.



           20            That's essentially what you just said,



           21  correct?



           22      A.    That's fair.



           23      Q.    If we could turn to Slide 12, please.



           24            These are your river dynamics slides, and in



           25  the second bullet point, the first paragraph, you talk
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            1  about the increased frequency of floods and then a



            2  braided channel.  How long does the braided channel



            3  last after a flood?



            4      A.    It can persist for an extended period of



            5  time.  Depends on the circumstances.



            6      Q.    And are you talking about there the flood



            7  channel?



            8      A.    I'm talking about the entire channel.



            9      Q.    And when the flood recedes, what happens?



           10      A.    Well, the flow becomes shallower, some of the



           11  braid channels consolidate, some of them become dry.



           12      Q.    And they consolidate into what?



           13      A.    Less channels.



           14      Q.    A low flow main channel?



           15      A.    In some cases.



           16                 MR. SLADE:  That's it for me,



           17  Dr. Littlefield.  Thanks.



           18                 MS. HERNBRODE:  Mussetter.



           19                 MR. SLADE:  Oh, Dr. Mussetter.  Excuse



           20  me.  I'm looking at Littlefield.



           21                 CHAIRMAN NOBLE:  Is there any other



           22  examination, State Land Department?



           23                 MS. HERNBRODE:  No, we're good.  Thank



           24  you, sir.



           25                 CHAIRMAN NOBLE:  And, Mr. Hyrcko, I
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            1  think you're next.



            2                 So nice of John to let you have that



            3  chair.



            4                 MR. HYRCKO:  Well, I prefer to sit on



            5  the left.  I'm blind in this eye, so I have to --



            6                 CHAIRMAN NOBLE:  Hey, that's better when



            7  he's on your left.



            8                 MR. HELM:  He can exit quicker from this



            9  side than he can this side.



           10                 MR. SPARKS:  That way you don't have to



           11  look at John.



           12                 CHAIRMAN NOBLE:  All right, we're going



           13  to take a short break while you're getting set up.



           14                 MR. HYRCKO:  Thank you.



           15                 (A recess was taken from 9:31 a.m. to



           16  9:37 a.m.)



           17                 CHAIRMAN NOBLE:  Are you going to do



           18  this by yourself?



           19                 MR. HYRCKO:  No, I think he'll be back.



           20



           21                     CROSS-EXAMINATION



           22  BY MR. HYRCKO:



           23      Q.    Good morning, Dr. Mussetter.  My name is



           24  Chuck Hyrcko.  I'm an attorney representing Maricopa



           25  County in this matter.
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            1      A.    Good morning.



            2      Q.    I'm not a hydrologist, but I'm going to ask



            3  you some questions, so if I'm not clear or if I use a



            4  term of art in your profession inaccurately, I would



            5  appreciate it if you would just ask me to clarify so



            6  that the record is clear and that we're communicating.



            7  Is that fair?



            8      A.    Sure.



            9      Q.    I understand that you haven't testified



           10  previously or submitted any other reports to ANSAC for



           11  any other river in Arizona at this point; is that



           12  correct?



           13      A.    No, that's not correct.



           14      Q.    Which other rivers have you submitted reports



           15  to ANSAC or testified on?



           16      A.    The upper Salt.



           17      Q.    The upper Salt?



           18            And you testified yesterday that you did --



           19  you have testified in other cases of navigability in



           20  other states, correct?



           21      A.    I have not actually testified in other cases.



           22      Q.    Worked on other cases of navigability?



           23      A.    Yes.



           24      Q.    Is that title navigability or some other?



           25      A.    Yes.
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            1      Q.    And that was -- you have -- I recorded two.



            2  One in North Carolina, the Yadkin River, is that one of



            3  them?



            4      A.    That's correct.



            5      Q.    And you are working for Alcoa on that case?



            6      A.    That's correct.



            7      Q.    Were you a proponent of navigability or an



            8  opponent of navigability?



            9      A.    An opponent of navigability.



           10      Q.    And then the other case that I noted, you



           11  worked on the PPL Montana case, correct?



           12      A.    That's correct.



           13      Q.    And in that case you worked for PPL Montana,



           14  and they were an opponent of navigability as well?



           15      A.    That's correct.



           16      Q.    And then you also worked on -- the cases you



           17  worked on in Alaska, were those for navigability as



           18  well?



           19      A.    There is only one navigability case in



           20  Alaska.



           21      Q.    And that's the Mosquito Fork?



           22      A.    That's correct.



           23      Q.    And you were working for the Department of



           24  Justice?



           25      A.    That's correct.
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            1      Q.    And were they the proponent of navigability?



            2      A.    They're the opponent.



            3      Q.    The Department of Justice is an opponent of



            4  navigability?



            5      A.    Yes.



            6      Q.    Can you tell me specifically what you did in



            7  each of those cases?



            8            Let's start with the Yadkin River.  What did



            9  you do, specifically, in that case?



           10      A.    Well, similar to what I've done here, we



           11  reviewed a large body of historical evidence,



           12  historical mapping, did field trips to the river, a



           13  field trip to the river, where we viewed the modern day



           14  conditions of the river.  And then in that particular



           15  case, actually did some modeling to try to understand



           16  the hydraulic conditions in the river.



           17      Q.    Is that all that you did on the Yadkin River?



           18      A.    From a technical perspective, yes.



           19      Q.    And you then testified; is that correct?



           20      A.    No.



           21      Q.    You did not.



           22            And what about on the PPL Montana case, what



           23  did you do in that case, specifically?



           24      A.    Primarily reviewed documents and, again, did



           25  field reconnaissance of the reaches that were in
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            1  question.



            2      Q.    Was that field reconnaissance on the ground,



            3  as was referred to earlier by the State's attorney?



            4      A.    Some on the ground and some aerial.



            5      Q.    So in both of those cases you did



            6  on-the-ground work?



            7      A.    Yes.



            8      Q.    How about in the Mosquito Fork case, what did



            9  you do specifically in that case?



           10      A.    I have visited the area a few times.  I have



           11  collected a significant amount of data.  I'm in the



           12  process of analyzing data.  I've reviewed historical



           13  documents.



           14      Q.    Have you done any fieldwork in that case?



           15      A.    Yes.



           16      Q.    On the ground type fieldwork?



           17      A.    Yes.



           18      Q.    Did you do any modeling in your work here in



           19  the Gila River?



           20      A.    No.



           21      Q.    And your only experience of the lower Gila



           22  was an overflight that you did in November of 2013; is



           23  that accurate?



           24      A.    That's correct.



           25      Q.    I'm going to ask you a little bit more about
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            1  that overflight when we get to the photographs, but



            2  we'll leave it there for now.



            3            Dr. Mussetter, as part of your educational



            4  training, are you trained in the scientific method?



            5      A.    Yes.



            6      Q.    And the foundation of the scientific method



            7  is formulation, testing and modification of hypotheses



            8  and measuring evidence against those hypotheses,



            9  correct?



           10      A.    Yes.



           11      Q.    Do you agree that in the scientific method



           12  one doesn't posit a single alternative hypotheses;



           13  rather, you propose various hypotheses and then set out



           14  to locate evidence that will test those hypotheses; is



           15  that accurate?



           16      A.    That's a fair statement, yes.



           17      Q.    Would you agree that the scientific method is



           18  intended to be as objective as possible and to avoid



           19  bias?



           20      A.    Sure.



           21      Q.    Did you do a scientific method in this case?



           22      A.    Yes, I would say I did.



           23      Q.    What were your hypotheses in this case?



           24      A.    Well, one hypothesis would be that the Gila



           25  River meets the standard of navigability.
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            1      Q.    And the alternative is --



            2      A.    It does not.



            3      Q.    -- it isn't navigable?



            4            So you have two hypotheses?



            5      A.    Yeah.



            6      Q.    And you mentioned yesterday, I believe, that



            7  you worked with or were familiar with the work that



            8  Dr. Schumm did in 2005; is that correct?



            9      A.    I was familiar with it, yes.



           10      Q.    And so in your developing of hypotheses, you



           11  started fresh; you didn't look at what Dr. Schumm did



           12  and start from there and work forward?



           13      A.    Well, I can't say that I started fresh.  I



           14  certainly was aware of what he did.  He and I discussed



           15  the evidence that he was looking at, his findings about



           16  that evidence.  So I had that in my mind when I started



           17  this.  But I also backed up and seriously asked myself



           18  could I, with scientific integrity, argue that this



           19  river meets the federal test for navigability.



           20      Q.    So I'm going to ask you a little bit more



           21  about Dr. Schumm's work, but I've got some more



           22  generalized questions here first.



           23            Since you're very familiar with the PPL



           24  Montana case, as you said earlier, you actually worked



           25  on that case for the opponent, why is it that you did
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            1  not consider the Gila River on a segment-by-segment



            2  basis, as is required by the PPL holding?



            3      A.    Well, as I said in some of my conversations



            4  yesterday, it's my opinion, based on all the evidence



            5  that I've seen to this point, that the Gila River



            6  through Arizona doesn't meet the federal test for



            7  navigability, and so it's unnecessary to break it into



            8  segments.



            9      Q.    So is it fair to say that you did the



           10  analysis of the various segments and then decided it



           11  was navigable, or did you look at the whole river,



           12  decide it was navigable, and then decide that you



           13  didn't need to break it into segments, just so that I



           14  can understand it?



           15                 CHAIRMAN NOBLE:  Mr. Hyrcko, I'm not



           16  quite -- did he decide that it was navigable, is that



           17  the question you're asking?



           18                 MR. HYRCKO:  I'm sorry, I must be asking



           19  the wrong question.



           20  BY MR. HYRCKO:



           21      Q.    Okay.  The question I'm asking then is,



           22  apparently very badly, is that when you decided -- when



           23  you came up with -- you said that you did a scientific



           24  process in this case, correct?



           25      A.    Yes.
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            1      Q.    And you also said that you decided that based



            2  on your experience or what you saw, you didn't need to



            3  do any segment-by-segment analysis because the -- is



            4  that accurate?



            5      A.    Yes.



            6            But let me clarify that.  I mean I look at



            7  the river, different portions of the river as I study



            8  the information that's available.  So if that's what



            9  you mean by segmentation, yes, I consider there are --



           10  the river has different characteristics all along its



           11  length, and it's reasonable, depending on your purpose,



           12  to break it into segments, depending on your purpose.



           13            As I said, I didn't feel that I needed to



           14  break it into segments in accordance with the



           15  instructions in PPL Montana, because in my mind, the



           16  entire reach that's in question here was not navigable



           17  under its ordinary and natural condition at the date of



           18  statehood, and so there's no reason to do that.



           19      Q.    So in your opinion then, the PPL holding is



           20  to first determine -- excuse me.



           21            So in your opinion, the PPL holding doesn't



           22  require you to do an independent analysis of each



           23  segment; rather, you can look at the entire river first



           24  and then -- I guess what I'm trying to get at here is,



           25  you acknowledge there's some differences in the geology





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1785





            1  of the river as it flows through Arizona, correct?



            2      A.    Yes.



            3      Q.    And one of those areas is bedrock-controlled,



            4  for instance, the Gila Box and the area downstream of



            5  San Carlos?



            6      A.    Yes.



            7      Q.    But you determined that -- and then there's



            8  other areas that are alluvial, correct?



            9      A.    Yes.



           10      Q.    But in your opinion, the areas that were



           11  bedrock and the areas that were alluvial were not



           12  significantly different enough to do an analysis of



           13  each of those areas and look at the historical evidence



           14  for those specific areas?



           15      A.    I didn't say they weren't significantly



           16  different.  My conclusion is that the entire reach is



           17  not navigable, and I don't need to break it into



           18  segments.  I don't need to consider -- I certainly



           19  consider the individual characteristics of different



           20  portions of the river.  But to formally say, you know,



           21  I have Segment 1 here and Segment 2 there, I don't need



           22  to do that, because the whole thing is not navigable.



           23      Q.    And that is largely based on the Kelvin gauge



           24  data, correct?



           25                 MR. SPARKS:  Pardon me.  Did you say
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            1  Calva or Kelvin?  There are two gauges.



            2                 MR. HYRCKO:  Kelvin.



            3                 MR. SPARKS:  With an E?



            4                 MR. HYRCKO:  K-E-L-V-I-N.



            5                 MR. SPARKS:  Thank you.  I'm sorry.



            6                 THE WITNESS:  Could you restate the



            7  question, please?



            8  BY MR. HYRCKO:



            9      Q.    And your opinions, at least in the work that



           10  is in your presentation, is based largely on the flow



           11  data from the Kelvin gauge site for the USGS, correct?



           12      A.    Well, the Kelvin gauge data forms part of the



           13  basis for my opinion.  I'm using the information from



           14  that gauge to illustrate points about my understanding



           15  of the behavior of the Gila River, the hydrologic



           16  behavior of the Gila River.  Certainly it varies along



           17  the reach, would be different at different gauges; but



           18  the general characteristics are very similar.



           19      Q.    You testified yesterday about what your idea



           20  of what the term ordinary means, but it's not really



           21  clear to me what you said.



           22            Could you please define for me what you



           23  understand the word ordinary to mean as it is used in



           24  the Winkleman case?



           25      A.    Well, it primarily refers to the condition --
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            1  in my reading of it, it primarily refers to the flow



            2  conditions that occur most of the time.  In other



            3  words, it excludes extreme floods and it excludes -- I



            4  intended to say excludes if I didn't.  It excludes



            5  extreme floods and it excludes severe drought.



            6      Q.    And when you did your evaluation of the river



            7  to determine its natural condition, did you evaluate it



            8  as a river that was untouched by civilization excluding



            9  any man-made diversions?



           10      A.    I did the best I could, given the available



           11  data, to understand what the river would have looked



           12  like in the absence of those factors.



           13      Q.    What time frame did you use as the standard



           14  for this evaluation, or to put it another way, what is



           15  your time period for untouched by civilization period



           16  that would have existed at statehood but for human



           17  intervention?



           18      A.    Well, strictly speaking, it would be even



           19  before the Hohokams were in the area.  But as is



           20  described in the Winkleman case, and I understand that



           21  that case strictly applies to the lower Salt River, but



           22  the time frames that they discuss I think also equally



           23  apply to the Gila River.  They said, well, the Native



           24  American diversions had died out enough by the early



           25  1800s, so that the early to, you know, perhaps up to
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            1  1850, 1860 in their mind would be representative of



            2  natural conditions.



            3      Q.    Is all the data that you looked at set out in



            4  your report?



            5      A.    No.



            6      Q.    What other data did you use that wasn't set



            7  out in your report?



            8      A.    Well, I looked at the data from the other



            9  gauges along the system.



           10      Q.    Which other gauges?



           11      A.    I would have to go back through my notes.



           12  There's a gauge up at the head of Safford Valley that I



           13  remember.  There's a gauge at Maricopa that has a



           14  shorter period of record.  I looked some at the gauge



           15  below Gillespie Dam.



           16      Q.    So you looked at the Kelvin gauge data, the



           17  Safford, and is that the head of Safford Valley?



           18      A.    Yes.



           19      Q.    Not the Calva Safford Valley?



           20      A.    I probably also looked at the Calva gauge.  I



           21  pulled most -- all of the gauge data that I could find.



           22      Q.    And then you looked at the Maricopa data in



           23  the region of Maricopa?



           24      A.    Right.



           25      Q.    And then Gillespie Dam.
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            1            What is your definition then of what is the



            2  natural and ordinary condition of the river on the date



            3  of statehood?



            4      A.    Well, it's what the river would have looked



            5  like -- specifically with respect to natural, it's what



            6  the river would have looked like on the date of



            7  statehood if we had not had the diversions and the



            8  other human impacts that have occurred along the reach.



            9      Q.    Did you evaluate the river in its ordinary



           10  condition separately from the river in its natural



           11  condition?  For example, floods are natural by



           12  definition, but they're not ordinary.  So did you look



           13  at the river separate from its natural condition, in



           14  its ordinary condition?



           15      A.    Well, I think what you're trying to do is get



           16  me to segment the ordinary from the impact of the



           17  floods, and as I said repeatedly yesterday, I believe



           18  that during the very relatively short period of time



           19  that a flood is occurring on the river, that probably



           20  is excluded from the ordinary definition; but certainly



           21  the effects of that on -- the long-term effects of that



           22  on the river are part of the ordinary condition.  You



           23  can't discount the floods.



           24      Q.    So what's your basis for the long-term effect



           25  of the floods being included in the ordinary condition
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            1  of the river?



            2      A.    I'm sorry, you'll have to restate the



            3  question.



            4      Q.    Yeah, that's not very well done.



            5            What is your basis for including the effects



            6  of floods in the ordinary condition of the river?  Is



            7  there any legal basis for that, or is that your



            8  personal decision?



            9      A.    Well, I'm not an attorney.  My job is to do



           10  the best scientific job I can of understanding and



           11  describing the character of the river.  And it's my



           12  opinion, as is the opinion of other well-published



           13  authors that you've heard about in these proceedings



           14  many times, that these dryland rivers are very



           15  flood-driven systems, and the characteristics are very



           16  strongly related to the effects of the floods.



           17      Q.    What elements must you consider when you



           18  reach a conclusion on whether a river can be navigated?



           19      A.    Well, I basically go back to the definitions



           20  of navigability that start with the Daniel Ball test,



           21  and that language is essentially repeated in the



           22  Arizona Revised Statutes.  And it's been clarified in



           23  PPL Montana.



           24      Q.    And those elements are, if you can just spell



           25  them out for me?
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            1      A.    Can it be used as a highway for commerce in



            2  its ordinary and natural condition.



            3      Q.    And evidently you determined the river is not



            4  susceptible to use as a highway of commerce.  How did



            5  you determine that?  How did you arrive at your opinion



            6  that the river was not susceptible for use as a highway



            7  of commerce?



            8      A.    By studying the physical characteristics of



            9  the river and matching that up with my understanding of



           10  the types of watercraft that would be customarily used



           11  around the date of statehood.



           12      Q.    Did you include any of the analysis about the



           13  types of watercraft used at or around the date of



           14  statehood in your report?



           15      A.    I didn't do quantitative analysis of that.



           16      Q.    And did you then do qualitative analysis in



           17  your report?



           18      A.    Well, I certainly have read the historical



           19  accounts.  I've, you know, listened to the testimony of



           20  Mr. Littlefield and others about the types of boats,



           21  and I, you know, matched that up with the character of



           22  the river.



           23      Q.    Just so that I understand, did you attend the



           24  2005 hearings in this matter?



           25      A.    I did not.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1792





            1      Q.    So when you heard Dr. Littlefield's



            2  testimony, that was just this past week, correct?



            3      A.    Yes.



            4      Q.    So how did that enter into your analysis of



            5  boating, the qualitative analysis?



            6      A.    Well, I read his report prior to my



            7  testimony, and I'm also aware of many of the historical



            8  accounts that he cited from other documents, reading of



            9  other documents, several of which I was questioned



           10  about this morning, in fact.



           11      Q.    Did you read his report before you wrote your



           12  report?



           13      A.    I read some of his earlier reports.



           14      Q.    Did you read any other expert reports before



           15  you wrote your report?



           16      A.    Yes.



           17      Q.    Which ones?



           18      A.    Well, certainly Dr. Schumm's report.  I read,



           19  I'm not sure all of, but much of the technical reports



           20  that were submitted by Mr. Fuller and Stantec in the



           21  earlier proceedings.



           22      Q.    Did your determination whether the river was



           23  susceptible for use as a highway of commerce require



           24  that both trade and travel occur together or that trade



           25  and travel must be commercial?
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            1      A.    According to the language of the Montana PPL,



            2  it must be a commercial reality.  So to me, that



            3  implies some correlation to being commercial, yes.



            4      Q.    Okay, so the answer is, yes, your definition



            5  of highway of commerce required that the activity be



            6  commercial in nature.



            7            How about that the trade and travel must be



            8  together?



            9      A.    I think that's a fuzzier question.  I don't



           10  know that they need to necessarily be together.



           11      Q.    So you could have travel, commercial travel,



           12  occurring, in your opinion, you could have commercial



           13  travel occurring, but it wouldn't necessarily have to



           14  be commercial trade in order for a river to be



           15  navigable?



           16      A.    I think that's correct.



           17      Q.    Does your determination whether the river was



           18  used or susceptible to use as a highway require both



           19  upstream and downstream travel?



           20      A.    Not necessarily.



           21      Q.    So your opinion then, that downstream travel



           22  could be sufficient if a river otherwise met the



           23  definition of navigability?



           24      A.    It could.



           25      Q.    Did your determination whether the river was
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            1  susceptible to navigation require that a profitable



            2  commercial enterprise be conducted or capable of being



            3  conducted on the river?



            4      A.    I don't recall ever seeing language in any of



            5  the documents that I've read that would suggest it has



            6  to be profitable.



            7      Q.    In fact, many businesses aren't profitable,



            8  right?



            9      A.    Yes.



           10      Q.    Did your determination of navigability



           11  consider overland transportation in proximity to the



           12  watercourse?



           13      A.    Not really, no.



           14      Q.    Yesterday you were asked some general



           15  questions by the State's attorney, and I just had a



           16  couple more, and I would like some clarifications of



           17  what you said about...



           18            How would you define the term floodplain?



           19      A.    Floodplain is the area adjacent to the



           20  channel that is inundated by flows under the current



           21  hydrologic conditions.



           22      Q.    And when you say it's inundated by flows,



           23  it's inundated by floods?



           24      A.    By flood flows.  It can be inundated by high



           25  flows, yes.
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            1      Q.    And then how would you define the term low



            2  flow channel?



            3      A.    A small channel within the main channel that



            4  carries low discharges.



            5      Q.    So you just used the term main channel.  In



            6  your mind, is main channel synonymous with floodplain



            7  or flood channel?  I'm just trying to understand the



            8  terms.



            9      A.    It depends on the type of river we're talking



           10  about.



           11      Q.    Well, we're talking about the Gila River, so



           12  let's limit it so Arizona's Gila River.



           13      A.    Okay.



           14      Q.    So in your mind then, is the floodplain



           15  synonymous with the main channel?  I've heard you use



           16  that term.



           17      A.    Yeah.  What I've heard in this proceeding



           18  referred to as the flood channel in many cases probably



           19  does expand beyond what I would typically refer to as



           20  the main channel.  But in a braided system like the



           21  Gila River, that gets a little bit confused.  It's sort



           22  of a fuzzy.  It's a matter of semantics, frankly.



           23      Q.    But you would agree then that the low flow



           24  channel is included within the main channel and the



           25  flood channel?
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            1      A.    Sure.



            2      Q.    And the floodplain?



            3      A.    Well, the floodplain is separate from the



            4  main channel, in my mind.



            5      Q.    So just so that I'm clear, you've got the low



            6  flow channel, which I've heard the term thalweg used.



            7  I don't know if that's the same term that -- is that a



            8  term that you would use to refer to the low flow



            9  channel?



           10      A.    I would not typically use that term, but I



           11  understand what that means, and I think in most



           12  people's minds it generally means the same thing.



           13      Q.    You wouldn't use the term, is that just



           14  because it's not in your profession, or you have a



           15  different definition of what that means?



           16      A.    I use the term thalweg, but I don't typically



           17  say the thalweg channel.  The thalweg is the deepest



           18  part across any cross section.  It refers to one point,



           19  strictly speaking.



           20      Q.    Fair enough.  So it's the -- if you're



           21  looking, it's more of a point --



           22      A.    Yes.



           23      Q.    -- thalweg point, which would be included --



           24  would it be included in the low flow channel, generally



           25  speaking?
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            1      A.    Generally, it would, yes.



            2      Q.    And then so you have the low flow channel and



            3  then you have the -- which a narrow low flow channel,



            4  and then you have a broader main channel; is that



            5  accurate?



            6      A.    Well, the low flow channel typically would be



            7  narrower than the main channel, yes.



            8      Q.    And included within that main channel?



            9      A.    Yes.



           10      Q.    And there might be other minor channels



           11  within that main channel?



           12      A.    Could be.



           13      Q.    And those would be at different elevations



           14  than the low flow channel?



           15      A.    Could be.



           16      Q.    Would the -- so you say could be, so are



           17  there multiple low flow channels?



           18      A.    There can be.



           19      Q.    Is that a static condition?



           20      A.    That depends on the time frame that you're



           21  talking about.



           22      Q.    Let's say is that static over the course of a



           23  decade in Arizona, like in the Gila River?



           24      A.    Most likely not, but it could be.



           25      Q.    Would the water tend -- if you had more than
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            1  one low flow channel, would the water tend towards



            2  forming one channel over time?



            3      A.    Not necessarily.



            4      Q.    So -- we'll get back into that later on.



            5            How would you define the term compound



            6  channel?



            7      A.    A compound channel is a channel that has --



            8  what's the easiest way to say it -- different stages;



            9  has topography within the channel that becomes



           10  inundated at different levels of flow.



           11      Q.    So we can relate that to the context of the



           12  prior definitions, does a compound channel have a low



           13  flow channel, at least one low flow channel?



           14      A.    Generally, yes.



           15      Q.    And then you have higher channels within that



           16  overall definition of compound?



           17      A.    (Witness nodded.)



           18      Q.    And does the compound -- I'm sorry.  Is that



           19  a yes?



           20      A.    That's correct, yeah.



           21      Q.    And then the compound channel, would that be



           22  how you could -- would a main channel be -- could it be



           23  considered a compound channel if it indeed has a low



           24  flow channel with other channels and elevations?



           25      A.    Sure.
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            1      Q.    As a practical matter, how do you end up with



            2  multiple low flow channels?  Wouldn't they have to be



            3  at an identical elevation?



            4      A.    Not necessarily.



            5      Q.    So you could have a low flow channel at



            6  1 foot and then another low flow channel at 2 feet?



            7      A.    Well, I'm not prepared to put numbers to it.



            8  You would have to show me the specific situation.  But



            9  they can be at different elevations.



           10      Q.    Yeah, I guess the question that -- the word



           11  low flow channel seems to imply a single channel.  So



           12  by -- you're saying that that definition does not



           13  include -- it does not limit itself to a single



           14  channel?



           15      A.    It doesn't have to limit itself to a single



           16  channel.  It depends on what you mean by low flow.



           17      Q.    Fair enough.  So if I meant lowest flow or



           18  median flow, or let's use the term lowest flow channel,



           19  then you would have one channel, correct?



           20      A.    I suppose in the limit, if you continue to



           21  decrease the flow to virtually nothing, at some point



           22  you're going to dry up all but one channel.



           23      Q.    So by inference then, that you would have at



           24  higher flows than that case you just described, water



           25  would spill out of that channel into -- possibly spill
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            1  out into other parts of this compound channel?



            2      A.    Yes.



            3      Q.    Can you estimate the dimensions of an average



            4  sandbar in the Gila River?



            5      A.    Not at this time.



            6      Q.    And you said that when you did your



            7  overflight in November of 2013, you didn't put your



            8  feet on the ground and actually go measure sandbars or



            9  look at the sandbars that existed out there?



           10      A.    I looked at them from the air.  I didn't get



           11  down on the ground and look at them.



           12      Q.    Are you able to estimate sandbars from a



           13  helicopter, the dimensions of a sandbar?



           14      A.    Roughly.



           15      Q.    So but you didn't do that on this flight,



           16  this past overflight that you did?



           17      A.    My purpose was not to quantify the dimensions



           18  of sandbars.



           19      Q.    How about frequency of sandbars; do you



           20  have -- can you estimate how frequently sandbars



           21  appeared in the lower Gila River below the Salt River



           22  confluence, but upstream from the Colorado confluence?



           23      A.    Well, there's a little bit of a problem with



           24  the questions that you're asking me, because in order



           25  to clearly see it as a sandbar, you have to have enough
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            1  water in the river to be able to distinguish the



            2  topography and so on; and there wasn't.  It was



            3  basically dry, as the one picture we looked at earlier



            4  this morning was.  So the only way you could really do



            5  that is do a very detailed topographic survey.



            6      Q.    And again, you did not do that detailed



            7  topographic survey?



            8      A.    I did not.



            9      Q.    Do you know what the flow rate was on that



           10  day you flew the lower Gila?



           11      A.    I don't know.  Very low.



           12      Q.    Is that the flow that passes through the



           13  Gillespie Dam that isn't taken up by the Paloma Ranch



           14  Canal, the flow --



           15      A.    Well, the photo that I looked at with the



           16  State's attorney earlier today, that was below



           17  Gillespie Dam; and the answer is yes.



           18      Q.    And you're aware that there's a diversion



           19  upstream from there and just below the Gillespie Dam



           20  for the Paloma Ranch?



           21      A.    Yes.



           22      Q.    And did you see it when you were out there?



           23      A.    I probably did.  I don't specifically



           24  remember it.



           25      Q.    Continuing with the sandbars, would sandbars
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            1  have appeared more or less frequently in the Gila River



            2  than, say, in the Colorado?



            3      A.    Well, bed material characteristics are



            4  somewhat different in the Gila River than they are in



            5  the Colorado, so they would have different



            6  characteristics.  Whether less frequently -- there are



            7  different scales of sandbar, for one thing, so we



            8  can't -- you can't really generalize about that.  It



            9  depends on what scale of bedform feature you're talking



           10  about.



           11      Q.    Well, actually, I'm not talking about scale.



           12  I'm talking about frequency.  And I understand there's



           13  different flows and different bed materials, but in



           14  your 34 years of experiences in this field, and based



           15  on your study of the Gila River, would you say that



           16  sandbars occurred on the Gila River, in its natural and



           17  ordinary condition, more or less frequently than on the



           18  Colorado River?



           19      A.    Well, again, I know you're not talking about



           20  scale, but when we talk about sandbars, we have to talk



           21  about scale, because sandbars are basically a bedform



           22  feature.  There are many different scales of bedforms,



           23  and so the frequency of one type is different from the



           24  frequency of others.  Whether -- and they're different



           25  between the Gila River and the Colorado River partly
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            1  because of the characteristics of bed material and



            2  partly because of the hydrologic characteristics.



            3            So I couldn't say.  They would be different.



            4  Whether it's more or less frequent, I don't know.



            5      Q.    Fair enough.



            6            How about the frequency on the Verde River?



            7  The same questions related to the Verde River.  Do you



            8  have any opinion about the frequency of sandbars on the



            9  Gila River, and I'm meaning specifically from the



           10  confluence with the Salt down to the Colorado, versus



           11  the frequency of sandbars on the Verde River?



           12      A.    Well, the Verde River is, by and large, a



           13  gravel, cobble bed stream, so the frequency of sandbars



           14  there is much different.



           15      Q.    Less?



           16      A.    I'm not sure I've ever actually seen a



           17  sandbar on the Verde River.  I would have to go back



           18  through my photos to see.



           19      Q.    How about the Salt River?



           20      A.    Could you restate the question again?



           21      Q.    Would sandbars have appeared more or less



           22  frequently on the lower Salt River versus the Gila



           23  River downstream from the confluence with the Salt?



           24  And maybe I -- I think I might have misspoke that,



           25  misstated that question.
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            1            Would sandbars have appeared more or less



            2  frequently on the lower Salt than on the section of the



            3  Gila from the confluence with the Salt down to the



            4  Colorado?



            5      A.    Again, it depends on a variety of factors,



            6  including the bed material and the hydrologic



            7  conditions, and so on.  They're probably somewhat



            8  similar.  I couldn't quantify that at this time.  But



            9  the character of those two portions of the river are



           10  somewhat similar, so they're probably not that



           11  different.



           12      Q.    Are you aware of any waterfalls in the



           13  section of the Gila which is noted by the State as



           14  being sections Segments 7 and 8, which is the -- are



           15  you familiar with the segment numbers, so I can shorten



           16  up the language a little bit?



           17      A.    Generally.



           18      Q.    Are you aware that the sections Segments 7



           19  and 8 are the segments of the Gila River noted by the



           20  State from the Salt River confluence down to the



           21  Colorado?



           22      A.    Yes, I'm aware of that.



           23      Q.    So if I say Segments 7 and 8, you know what



           24  I'm talking about?



           25      A.    I do.
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            1      Q.    Are you aware of any waterfalls in Segments 7



            2  and 8 of the Gila?



            3      A.    I'm not aware of any waterfalls.



            4      Q.    Are you aware of any rapids in Segments 7 or



            5  8 of the Gila?



            6      A.    No.



            7      Q.    Are you aware of any beaver dams that



            8  completely span the Gila River, or any beaver dams for



            9  that matter, in Segments 7 or 8?



           10      A.    No.



           11      Q.    Did your client ask you to study the



           12  San Pedro River?



           13      A.    No.



           14                 CHAIRMAN NOBLE:  Mr. -- Jeff, would it



           15  be appropriate to take a break now?



           16                 MR. HYRCKO:  Yes.



           17                 CHAIRMAN NOBLE:  We'll take a ten-minute



           18  break.



           19                 (A recess was taken from 10:15 a.m. to



           20  10:26 a.m.)



           21                 CHAIRMAN NOBLE:  George, are we on?



           22  BY MR. HYRCKO:



           23      Q.    Dr. Mussetter, I just have a few questions



           24  here.  You were present for Dr. -- or for Mr. Gookin's



           25  testimony last time?
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            1      A.    Yes.



            2      Q.    And you answered some questions yesterday, I



            3  believe, about Mr. Gookin's n-values, and you testified



            4  that you thought Mr. Gookin's n-value was too low for



            5  the Gila River; is that correct?



            6      A.    That's correct.



            7      Q.    I believe you testified that you felt a more



            8  reasonable base value of 0.026 to 0.035 was reasonable,



            9  correct?



           10      A.    That's a reasonable range, yes.



           11      Q.    And what did you mean by the term base value?



           12      A.    Well, that the base value is intended to



           13  describe the hydraulic roughness associated with,



           14  basically, the boundary friction on the bottom of the



           15  channel, but there are other factors that can affect



           16  the roughness as well, which are in most relationships



           17  additive.



           18      Q.    And they can be significantly additive,



           19  correct?



           20      A.    They can.



           21      Q.    Based on your years of experience researching



           22  the river, do you have an estimate of the n-value of



           23  the river, of a final n-value of the river in the



           24  segment downstream from the confluence of the Salt to



           25  the Colorado River, Segments 7 and 8?
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            1      A.    It would vary depending on which portion of



            2  the reach you're in, particularly the amount of



            3  vegetation, the amount of irregularity in the channel,



            4  obstructions in the channel, that sort of thing.



            5      Q.    How would you come up with that n-value if



            6  you were tasked with doing that?



            7      A.    Well, the first thing I would try to do is



            8  get some data that would -- water surface elevation



            9  data that would allow me to calibrate either a model or



           10  a hydraulic calculation to what was observed in the



           11  field.



           12            Absent that, then I would go back to



           13  publications' relationships like the one that we



           14  discussed yesterday, and select values based on the



           15  characteristics of the river as described in those



           16  relationships.  You know, most of them are developed



           17  based on real data, and so we try to match up the river



           18  that I'm working on with the character of the river



           19  that those data were developed from.



           20      Q.    And how would you do that for the natural and



           21  ordinary condition of the river that existed at



           22  statehood?



           23      A.    Well, that would be challenging, because we



           24  really don't know exactly what the river looked like



           25  under its natural condition.
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            1      Q.    Did you attempt to do that in the modeling



            2  work that you did on the other navigability studies



            3  that you participated in?



            4      A.    Yes.



            5      Q.    And for the natural and ordinary condition of



            6  those rivers?



            7      A.    Yes.



            8      Q.    And you were able to do it there?



            9      A.    We were able to make estimates.



           10      Q.    But you didn't do that for this report, for



           11  this declaration?



           12      A.    I did not do hydraulic calculations for this



           13  issue.



           14      Q.    And Mr. Gookin testified, I believe, that the



           15  diversions of the Salt and Gila River and the



           16  percolation of that diverted water into the groundwater



           17  sped up the recovery of the Gila River channel.  Do you



           18  agree with that statement?



           19      A.    Could you read it again, please?



           20      Q.    Mr. Gookin claimed that the diversions from



           21  the Salt and Gila Rivers and the percolation of that



           22  diverted water into the groundwater sped up the



           23  recovery of the Gila River channel.



           24            I believe he was questioned by Mr. McGinnis



           25  and on redirect, and there was some discussion about
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            1  how that effect counteracts the effect of the



            2  diversions themselves.



            3            Do you agree with the conclusion that



            4  Mr. Gookin reached, or you don't -- did you hear that?



            5      A.    I'm not sure I know the full context of the



            6  question that you're asking me, so I'm not really sure



            7  I can give you an answer.



            8      Q.    Have you done any studies to that effect, on



            9  the effects of groundwater percolation and diversions?



           10      A.    Yes.



           11      Q.    And did you see any effects on the rebound of



           12  river into their single-thread condition in those



           13  studies that you did?



           14      A.    The purpose of the studies that I'm thinking



           15  of wasn't -- that wasn't the purpose.  So I can't



           16  answer that question.



           17      Q.    Fair enough.



           18            I would like to just ask you a few questions



           19  about your declaration.  Do you have a copy of that in



           20  front of you?



           21      A.    Yes, I do.



           22      Q.    In the first section, the introduction,



           23  define what you mean by the term independent assessment



           24  in the first paragraph.



           25      A.    I mean I pulled together the available
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            1  information and studied that information and made my



            2  own determination as to whether I thought the Gila



            3  River would be -- would fit the federal test of



            4  navigability.



            5      Q.    And the legal standard that you applied was



            6  the standard set out in Winkleman --



            7      A.    No.



            8      Q.    -- or which?



            9            Which legal standard did you use in your



           10  independent assessment?



           11      A.    Begins with the Daniel Ball test, and it was



           12  clarified by the PPL Montana decision.  Those are the



           13  primary ones.



           14      Q.    In this paragraph you reference various



           15  technical documents that you will subsequently refer



           16  to.  Is this reference meaning every technical document



           17  that you subsequently referred to, or does it mean



           18  something else?



           19      A.    Could you restate that again, please?



           20      Q.    In this paragraph you refer to various



           21  technical documents that you will subsequently refer



           22  to.  I believe it's in the middle sentence.



           23            It says, including various technical



           24  documents that will be cited below.  Does this mean



           25  every technical document you're -- I guess we have to





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1811





            1  look at the first part of the sentence:  This



            2  assessment included review of the expert report from



            3  Schumm and testimony of Dr. Stanley Schumm regarding



            4  this matter, and independent review of additional



            5  relevant information, including various technical



            6  documents that will be cited below.



            7            This -- let me scratch that question.



            8            Are the page citation contained in your



            9  References appendix the extent of your reliance on



           10  those references to support the statements for which



           11  they were cited in the body of your report?



           12      A.    In general, that's true.  Although, most of



           13  those documents I've read the bulk of the document,



           14  and, you know, when you read information, maybe you



           15  don't specifically address it in the report, but it



           16  does influence the way you think about the issue that



           17  you're studying.  So I can't say that I didn't consider



           18  anything outside the context of those pages.



           19      Q.    You testified on your low-level overflight,



           20  the purpose of that was to gain firsthand knowledge of



           21  the present-day conditions of the river.  Why did you



           22  need to evaluate the present-day conditions to



           23  determine whether the river was navigable in its



           24  natural and ordinary condition in 1912?



           25      A.    Well, in the ideal world I would go back and
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            1  look at the natural condition; but I can't do that,



            2  so -- and I have to look at it as it is today.  And



            3  certainly the character of the river today tells us --



            4  gives us good information about what the river might



            5  have looked like in its natural condition.



            6      Q.    So your -- why did you end the flight where



            7  you did, 24 miles downstream from Gillespie?  Or, I'm



            8  sorry -- yeah, 24 miles downstream from Gillespie.



            9      A.    Basically, a time issue.



           10      Q.    Was it important to gather that same present



           11  knowledge both further downstream and upstream from



           12  there?



           13      A.    I think the part that I viewed gave me enough



           14  information, coupled with the other available



           15  information that I have, including aerial photographs



           16  and other data that we've discussed.



           17      Q.    And you used that for the other areas?



           18      A.    I'm sorry?



           19      Q.    So you used that other information to come up



           20  with your conclusions about the other segments of the



           21  Gila?



           22      A.    Yes, I looked at all the available



           23  information that I could that was relevant.



           24      Q.    Did you use -- how did that overflight



           25  influence your navigability determination?
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            1      A.    It just basically gave me the context so that



            2  I understood the general geography of the river,



            3  locations of things, what the adjacent topography is



            4  like, what the -- you know, how the geologic influences



            5  affect the character of the valley, general



            6  information.



            7      Q.    You would agree, though, that nothing related



            8  to the Gila River in its natural and ordinary



            9  condition, as those terms are applied in Winkleman, was



           10  visible on that overflight?



           11      A.    No, I wouldn't agree with that.



           12      Q.    So you would say that in that overflight in



           13  November of 2013, you were viewing the river in its



           14  natural and ordinary condition?



           15      A.    I didn't say that.



           16      Q.    So what about that flight -- what did you see



           17  on that that was related to the natural and ordinary



           18  condition?



           19      A.    Well, again, I answered that a few minutes



           20  ago.  The overflight gives me a sense of the character



           21  of the valley, the character of the materials that the



           22  river flows through, some information about the



           23  vegetation, although I'm sure at this time it's quite



           24  different from what it was in its natural condition.



           25  But it all puts the characteristics of the river into a
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            1  context.



            2      Q.    Would the Gillespie Dam have affected the



            3  morphology and conditions of the Gila River after it



            4  was built in 1921?



            5      A.    Yeah, certainly locally it would have.



            6      Q.    You're aware that the Winkleman case requires



            7  ANSAC to do a particularized assessment to determine



            8  whether a river or part of a river is navigable,



            9  correct?



           10      A.    I would have to see the specific language



           11  you're referring to.  I haven't memorized the Winkleman



           12  decision.



           13      Q.    Dr. Mussetter, would you read the Footnote 9



           14  on Page 237 of the Winkleman decision?



           15      A.    Yes.



           16            In conducting the, quote, particularized



           17  assessment, unquote, required to determine whether the



           18  river was navigable, see Hassell -- and then it cites



           19  the Arizona statutes -- ANSAC was required to make its



           20  determination, quote, in writing with sufficient



           21  documentation and detail to confirm the rationale and



           22  basis for the determination.



           23      Q.    So as you just said, you weren't aware that



           24  that was in the Winkleman case?



           25      A.    I have read that language before.  I just
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            1  simply didn't remember the details of it.



            2      Q.    What portions of your report fulfill that



            3  particularization requirement that ANSAC must address?



            4      A.    I think the entire report does.



            5      Q.    So the entire report is for the entire river,



            6  correct?



            7      A.    Yes.



            8      Q.    And it doesn't -- you said earlier you didn't



            9  do a segment-by-segment determination?



           10      A.    No, I didn't say that.



           11      Q.    Well, you said that you determined that



           12  segment-by-segment analysis was not necessary because



           13  you felt the entire river -- am I misstating your



           14  testimony?



           15      A.    Yes, you are.



           16      Q.    Okay, what -- your testimony was, as I



           17  understood it, was that you believe the entire river



           18  was not navigable, correct?



           19      A.    That's correct.



           20      Q.    And that as such, you didn't need to do a



           21  segment-by-segment determination?



           22      A.    Well, I think we're talking past each other.



           23  I didn't formally break the river down into segments in



           24  accordance with the instructions in PPL Montana because



           25  it's unnecessary.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1816





            1            But as I considered the characteristics of



            2  the river and whether or not it was navigable, I



            3  considered the characteristics of each individual



            4  section, or if you want to refer to it as segment,



            5  that's fine.  It has a different meaning in that



            6  context.  The river has variable characteristics along



            7  its length, and to the best of my ability, I considered



            8  all of those characteristics.



            9      Q.    And did you document the different



           10  characteristics of the river in your declaration, or



           11  the different sections?



           12      A.    To some extent, I did, yes.



           13      Q.    Where is that laid out?



           14      A.    Well, the -- some of the graphics describe



           15  different segments of the river, different sections of



           16  the river; the Burkham plots, for example, the



           17  Huckleberry plot, the mapping in Figures -- put my



           18  glasses on -- 6, 7, 8.



           19      Q.    Yeah, we'll get into those a little bit



           20  later.  But just the Burkham plot and the Meko plot,



           21  those are for the Safford Valley, correct?



           22      A.    The Burkham plot I believe is, yes.



           23      Q.    And what about the -- we're looking at



           24  Figure 4 of your report on Page 9?



           25      A.    Yes.
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            1      Q.    So does that data all relate to the Safford



            2  Valley?



            3      A.    The data relates to the Safford Valley, that



            4  gauge at the head of Safford Valley.



            5      Q.    In any of the navigability determinations



            6  that you've done previously, how many times has it been



            7  to determine natural and ordinary conditions of a river



            8  150 years after that condition existed?



            9      A.    None of them were 150 years after the



           10  condition.



           11      Q.    In your Qualifications section, you spent



           12  time discussing your association with Dr. Schumm.  What



           13  do you mean, you're generally familiar with his 2004



           14  report.  Let me correct that; generally familiar with



           15  the work that he did.



           16      A.    We've talked about that already.  I had brief



           17  discussions with him about what he was doing and what



           18  he was finding.



           19      Q.    But you didn't do any of the work with him or



           20  for him?



           21      A.    I did not.



           22      Q.    On the Section 1.2 on Page 1 of your report,



           23  you say based on my review of Dr. Schumm's report and



           24  other background material.  What is that other



           25  background material you're referring to?





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1818





            1      A.    Well, first of all, the sentence doesn't say



            2  other background material.



            3      Q.    Thank you.  It says and background material.



            4  What background material is that referring to?



            5      A.    That particular clause refers to the



            6  background material that Dr. Schumm considered in



            7  preparing his report.



            8      Q.    Is that the same material referenced in



            9  yours, your declaration?



           10      A.    Some of it is, yes.



           11      Q.    I'm just trying to cut out questions here and



           12  shorten it up.



           13      A.    I'm in favor of that.



           14      Q.    I believe you, in your report, in Opinion 1,



           15  you state that portions of the river had a



           16  single-thread channel in the mid 1800s until the early



           17  1900s, correct?



           18      A.    I did say that, yes.



           19      Q.    And was that a perennial flow through those



           20  segments?



           21      A.    I think some of the historic accounts



           22  indicate that there was perennial flow.



           23      Q.    But you don't have any -- you didn't do any



           24  studies to determine what that flow would have been,



           25  correct?





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1819





            1      A.    I did not try to quantify that flow.



            2      Q.    You testified yesterday that after



            3  significant flooding, assuming that the flow conditions



            4  revert to those existed before the flood, that the



            5  channel form would revert to the flood form in -- the



            6  form in existence before that flood; is that accurate?



            7      A.    Generally speaking, that's true.



            8      Q.    Why didn't the Gila River heal itself and



            9  revert to its prior form after the major floods of the



           10  late 1800s and early 1900s?



           11      A.    Because there wasn't enough flow to support



           12  the processes that cause it to recover; but to some



           13  extent, it did recover.



           14      Q.    And your PowerPoint slides document the river



           15  channel did narrow, correct?



           16      A.    Yes.



           17      Q.    In your Opinion No. 3 on Page 2, would you



           18  agree that the Gila's present hydrologic conditions are



           19  not the same as existed prior to the floods you



           20  reference in Opinion 2?



           21      A.    I'm sorry, I lost the question.  Could you



           22  ask it again, please?



           23      Q.    In Opinion No. 3 you state under present



           24  hydrologic conditions.  Would you agree that they are



           25  not the same hydrologic conditions that existed prior
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            1  to the major floods of the late 1800s?



            2      A.    I'm not sure I'm understanding what you're



            3  asking me.



            4      Q.    I'll pass on that question.  I think we've



            5  got it covered.



            6            In Opinion No. 5, you mention a small boat?



            7      A.    Yes.



            8      Q.    What are the dimensions of the small boat



            9  that you reference there?



           10      A.    I can't give you specific dimensions, but I'm



           11  thinking of something like a canoe or a small skiff or



           12  a rowboat or something of that sort.



           13      Q.    How deep would the water need to be to use



           14  that boat, in your mind?



           15      A.    Depends on what you're using the boat for and



           16  how loaded it is.



           17      Q.    For navigability, for the navigability test?



           18      A.    There's a lot more to the question of the



           19  navigability test than just the depth of flow to float



           20  the boat.



           21      Q.    How about like on an expedition with a man



           22  and his gear for five days; would that be included in



           23  that definition of floating a small boat?



           24      A.    It could, yes.



           25      Q.    In this opinion you mention reconstructed
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            1  annual flow extending back to the 1600s, correct?



            2      A.    Correct.



            3      Q.    Do those records go back to before 1600?



            4      A.    The specific ones that I'm referring to here



            5  come from the Meko and Graybill study, and they do not.



            6      Q.    Fair enough.



            7            Does that Meko and Graybill work tell you



            8  what kind of channels were in existence in the Gila



            9  River before the arrival of Europeans in the 1800s?



           10      A.    It tells us what -- their estimates of the



           11  annual flow in the river.  It doesn't say anything



           12  about the physical characteristics of the river.



           13      Q.    And it also doesn't talk about -- it also



           14  doesn't relate to the frequency of flooding, correct;



           15  it's just whether it's a wet year or a dry year?



           16      A.    Well, as I illustrate in the companion



           17  figure, in most cases it does tell you something about



           18  the flooding as well.



           19      Q.    How does the -- never mind.



           20            You mentioned unusually low -- unusually dry



           21  conditions in that opinion as well.  Let me find the



           22  language here.



           23            Unusually low flows during the period of the



           24  1850s to 1900s; is that correct?



           25      A.    Well, I said the mid to late 1800s.
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            1      Q.    Is the 1850s mid of the 1800s?



            2      A.    Sure.



            3      Q.    Could the low flows that you talk about have



            4  been caused, at least in part, by the diversion of



            5  water from the Gila River?



            6      A.    In some cases they could have.



            7      Q.    And I believe you did touch on this earlier



            8  in your Opinion No. 6 there about the language



            9  significant segment.  How long would a segment have to



           10  be before you would consider it navigable irrespective



           11  of the conditions of the river?



           12      A.    I can't give you a specific number, but it



           13  has to be long enough to meet the commercial reality



           14  part of the test.



           15      Q.    So how long is that, Dr. Mussetter?  How long



           16  would it take to be a commercial reality?



           17      A.    It depends on the circumstances.  There isn't



           18  a general answer to that question.



           19      Q.    Could it be 1 mile?



           20      A.    I'm not sure that would be long enough.



           21      Q.    Is it -- how about 17 miles?



           22      A.    Under some circumstances, I could see that



           23  17 miles might be long enough.



           24      Q.    Would you consider the segment from -- of the



           25  section of the river of Segment 8 from the Colorado up
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            1  to Dome a significant enough segment for navigability



            2  determinations?



            3      A.    It may be.



            4      Q.    Turning to the Page 3 of your report, the



            5  table figure -- I'm sorry, Figure 1.  What form would



            6  the Gila have been before the flood of the 1800s began?



            7      A.    Well, actually, you would have had a variety



            8  of forms, depending on which portion of the channel



            9  you're discussing.  The overall form of what you all



           10  have been referring to as the flood channel would be 5.



           11  There would be parts of it that would be similar to



           12  perhaps the 3b to 4 category.



           13      Q.    So in the 3b to 4 category, let's say 3b,



           14  would that type of channel have been navigable as



           15  defined by Arizona state law?



           16      A.    On the Gila River, that part of the channel,



           17  in my opinion, would not have been navigable according



           18  to the federal test.



           19      Q.    Which part of the federal test disqualifies



           20  that segment from being navigable if it's a form of 3b?



           21      A.    As I've repeatedly testified here, the



           22  character of that channel, it's small, it's too



           23  shallow, it's too variable, the flows are too erratic.



           24  It's, over certain periods of time, unstable.  And I



           25  don't believe it meets the commercial reality part of
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            1  the test.



            2      Q.    Again, just checking off questions.



            3            In the first paragraph of Page 4, you talk



            4  about not being able to define the dominant discharge



            5  because the larger flood flows are more



            6  geomorphologically effective than the more frequently



            7  occurring flows.



            8            What does that mean?



            9      A.    It means that in the type of channel that we



           10  have in the Gila River, it's, as I said early in the



           11  paragraph, it's a nonequilibrium form.  So the form



           12  that you see at any particular time is very strongly



           13  affected by the flood, the previous flood history.  And



           14  the flows that you see in the river don't, under normal



           15  conditions, don't fill that whole part of the channel.



           16  So you don't have a self-adjusted channel.  It blows it



           17  out, and then over time it sort of slowly goes back to



           18  some kind of a recovered channel, and then the floods



           19  come again and it blows it out again.



           20            As opposed to, I'll say, for example, a



           21  Plains river, where you would have a well-defined



           22  bankfull channel, where you can clearly define where



           23  the banks are.  Under most flow conditions, most of the



           24  bed of the channel is under water, and the banks are



           25  fairly steep and well-defined, and then when you get a
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            1  flood, it spills out into the overbanks.



            2      Q.    Do you have any opinion -- and maybe I've



            3  asked you this before, but just want to make sure I



            4  did.  Do you have any opinion on what the natural and



            5  ordinary flows of the Gila River are in terms of flow



            6  rate?



            7      A.    I don't have a quantity, no.



            8      Q.    Turning to Page 5 of your report, I just have



            9  one question about that Burkham study.  Do you know how



           10  long miles-wise the Burkham study covered in the



           11  Safford Valley?



           12      A.    I would have to go back to the document to be



           13  sure.  I think it's probably on the order of 30 to



           14  40 miles.



           15      Q.    You also mentioned the Huckleberry study



           16  (1993) in this section?



           17      A.    Yes.



           18      Q.    Did either Huckleberry or Burkham study the



           19  river from its confluence with the Salt to the



           20  Colorado?



           21      A.    Certainly not in those studies at least.



           22      Q.    Not in the studies that you cited here?



           23      A.    Right.  Right.



           24      Q.    In Section 2.2.1 the Gila River at and after



           25  the Date of statehood on Page 6.  On Page 6 of your
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            1  report, Section 2.2.1, Gila River at and after the Date



            2  of statehood.  Do any of the studies that you rely on



            3  in that section show the -- let me back up.



            4            Do any of the studies that you reference in



            5  this section draw their conclusions regarding the



            6  condition of the Gila River in its natural and ordinary



            7  condition?



            8      A.    All of these studies were done based on



            9  information basically since the date of statehood, so



           10  they don't explicitly try to describe what the river



           11  looked liked in its ordinary and natural condition.



           12      Q.    So the answer to that question is no?



           13      A.    It's a qualified no, because there's a lot of



           14  information in these studies that tell us things about



           15  what the river most likely looked like under ordinary



           16  and natural conditions.



           17      Q.    But all the studies that were done since the



           18  date of statehood were done when the river had already



           19  been significantly diverted, correct?



           20      A.    That's correct.



           21      Q.    Turning to the Meko study reference on



           22  Page 8, you used that reconstructed annual flows as --



           23  in your analysis, correct?



           24      A.    That's correct.



           25      Q.    And I believe you testified that you -- that
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            1  is to determine the annual flows, but not the median



            2  flow or average daily flows, correct?



            3      A.    Well, to the extent that Meko's results



            4  correctly depict the annual runoff, you can use that to



            5  calculate what the average daily flow is.



            6      Q.    And that's simply dividing the flow by 365?



            7      A.    Essentially, with some conversion, yes.



            8      Q.    In this Figure No. 4 on Page 9, the Meko



            9  data, in this figure you're comparing the modeled data



           10  to the measured data on the right of the -- on the



           11  right side of the figure, correct?



           12      A.    That's one purpose, yes.



           13      Q.    But it is comparing modeled data to measured



           14  data?



           15      A.    Yes.



           16      Q.    Did you also look at how the post-1900 gauge



           17  data compared with the modeled data for the same years?



           18      A.    I did look at that briefly, yes.



           19      Q.    But you didn't put it in your report?



           20      A.    I did not.



           21      Q.    I have a few questions about your PowerPoint



           22  presentation.  Do you have that with you?



           23      A.    I do.



           24      Q.    On Slide No. 5, that depicts a navigable



           25  segment of the Colorado River, correct?
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            1      A.    That's my understanding, yes.



            2                 CHAIRMAN NOBLE:  Now, Mr. Hyrcko, could



            3  you make sure we identify what it is you're talking



            4  about with him?



            5                 MR. HYRCKO:  Yes.



            6                 CHAIRMAN NOBLE:  Okay.  For the record.



            7  BY MR. HYRCKO:



            8      Q.    All of the references are from X026, your



            9  PowerPoint presentation, and I'm going to be asking



           10  questions about the numbered slides in that



           11  presentation.



           12                 CHAIRMAN NOBLE:  Thank you.



           13  BY MR. HYRCKO:



           14      Q.    So on that Slide No. 5, that's -- how wide is



           15  that channel in the image?



           16      A.    I'm not sure of the exact width.  It's



           17  probably a few hundred feet.



           18      Q.    Do you know how deep it is?



           19      A.    No, I don't.



           20      Q.    Do you know how long the navigable segment is



           21  there?



           22      A.    I don't recall the length of it.  It's a few



           23  tens of miles, as best I remember.



           24      Q.    Do you know what the flow rate is depicted in



           25  that photo?
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            1      A.    It's roughly 18,000 cubic feet per second.



            2      Q.    Is this river diverted for irrigation



            3  upstream from this segment?



            4      A.    There are diversions upstream from this



            5  point, yes.



            6      Q.    Are there any sandbars visible in this



            7  photograph?



            8      A.    I doubt any of the features you see there are



            9  sandbars.



           10      Q.    Looking at the lower left-hand portion of the



           11  river there, what would you say that is, looking at



           12  this photograph?



           13      A.    Well, there appears to be a riffle in that



           14  area.



           15      Q.    Is this the natural and ordinary condition of



           16  that river?



           17      A.    Not exactly.  I mean there certainly have



           18  been human influences upstream from here that affect



           19  the flow rate, but it's probably not far from its



           20  ordinary and natural condition.



           21      Q.    Turning to Slide 6 of that same exhibit,



           22  X026, how wide is the channel depicted in this



           23  photograph?



           24      A.    It's probably on the order of 40 feet, 40 to



           25  50 feet, maybe.
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            1      Q.    And how deep would you say that is?



            2      A.    It's highly variable.



            3      Q.    From what to what?



            4      A.    The maximum depths in the pools in some of



            5  those bends is probably on the order of 5 feet at



            6  least, 4 to 5 feet, perhaps even deeper.



            7      Q.    How long is the -- this is the Mosquito River



            8  in Alaska, correct?



            9      A.    That's correct.



           10      Q.    And I believe you testified it's navigable?



           11      A.    I didn't say that.



           12      Q.    I understood you to say that this segment was



           13  navigable.  I misunderstood?



           14      A.    That determination has not been made.



           15      Q.    Fair enough.



           16            You said that this -- I believe you testified



           17  that this segment would be navigable by small boats?



           18      A.    Yes.



           19      Q.    Would that be the same sort of small boats



           20  you referenced as would be floatable on the Gila in the



           21  1800s?



           22      A.    There would be some overlap there, yes.



           23      Q.    And in this photograph there's some



           24  obstacles, correct, to navigation?



           25      A.    There is some large woody debris in the
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            1  channel that I can see.



            2      Q.    And what else?



            3      A.    That's the only definite thing I can see that



            4  would be an obstacle.



            5      Q.    Are there sandbars depicted in the photo?



            6      A.    Yes.



            7      Q.    Turning to the Slide No. 7 of that same



            8  exhibit, X026, I believe you stated that the model



            9  below is 1,200 cfs?



           10      A.    That's correct.



           11      Q.    Is that the median flow for that river?



           12      A.    It's close to the median flow.  I would have



           13  to check the numbers exactly, but it's not far off from



           14  that.



           15      Q.    Higher or lower?



           16      A.    I think it's probably on the high side.



           17      Q.    I'm not exactly sure, but did you testify



           18  what the flow rate was in that photo?



           19      A.    I don't believe I did.



           20      Q.    Do you have an estimate of what the flow rate



           21  is in that?



           22      A.    About 300 cfs.



           23                 COMMISSIONER ALLEN:  Excuse me.  I don't



           24  have a copy of that in front of me, so what specific



           25  figure are you referring to?  You already mentioned it,
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            1  but -- okay, identify it.  This is the what?



            2                 MR. HYRCKO:  This is the photograph of



            3  the braided --



            4                 COMMISSIONER HORTON:  That's the Platte.



            5                 COMMISSIONER ALLEN:  This is the Platte,



            6  okay.



            7                 MR. HYRCKO:  -- Platte River in



            8  Nebraska.



            9                 COMMISSIONER ALLEN:  Okay, good.  Thank



           10  you.



           11                 MR. HYRCKO:  I apologize for not having



           12  a PowerPoint for the Commissioners.



           13                 COMMISSIONER ALLEN:  That's fine.



           14  BY MR. HYRCKO:



           15      Q.    Turning to Slide No. 10, which is titled



           16  Channel Pattern IS Relevant to Navigability.  It's a



           17  photograph of the braided reach of the Gila River below



           18  Gillespie.  Is that what the Gila River looked like in



           19  its natural and ordinary condition?



           20      A.    I doubt it.



           21      Q.    This was taken from your overflight in the



           22  helicopter, correct?



           23      A.    Yes.



           24      Q.    How high up were you when you were flying



           25  down there?
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            1      A.    I'm not sure.  Probably two to 300 feet,



            2  maybe four to 500.  I don't know exactly.  Fairly



            3  low elevation.



            4      Q.    Is this an image of a compound channel?



            5      A.    You could describe this as a compound



            6  channel, sure.



            7      Q.    And just for clarification, what date was



            8  that photograph taken?



            9      A.    October 29th, 2013.



           10      Q.    I had down in November.  I'm glad we



           11  clarified that.



           12      A.    I wasn't sure.  I had forgotten that I had



           13  the note here.



           14      Q.    Thank you.



           15            Turning to Slide No. 13 of that Exhibit X026,



           16  it's titled Gila River at Kelvin Flows.  That has mean



           17  daily and annual peak data, and it looks like



           18  January '05 to January '09.  I assume that's 1905 to



           19  2009, correct?



           20      A.    That's correct.



           21      Q.    The blue lines on that image, the vertical



           22  blue lines show the max mean daily flow for the year,



           23  correct?



           24      A.    Yeah, the highest point on any of those



           25  lines.  That's actually a continuous line that shows
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            1  all of the flows, but the highest point would be the



            2  maximum mean daily flow, yes.



            3      Q.    Right, it's cumulative.  I mean for that day



            4  it starts at whatever it was, but this is the maximum



            5  mean daily flow for that year.  I'm sorry, that is --



            6  let me straighten that out.



            7            That's the max mean daily flow for that



            8  entire year?



            9      A.    Well, there can be multiple peaks in there.



           10  So if you were able to zoom in on the picture and see



           11  year by year by year, you could pick out the maximum



           12  flow, maximum mean daily flow from that.



           13      Q.    And the dots above those blue lines, those



           14  indicate the max flow peak flow for that year, correct?



           15      A.    That's correct.



           16      Q.    That first dot in the upper left-hand corner,



           17  I believe that's -- what year is that for?



           18      A.    1906.



           19      Q.    And is that an estimated figure?



           20      A.    I believe it is, yes.



           21      Q.    Is it correct that the USGS didn't have a



           22  gauge at Kelvin in 1906?



           23      A.    I don't believe it had been formally



           24  established yet.



           25      Q.    In fact, they didn't have it until 1916,
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            1  correct?



            2      A.    I don't think that's correct.



            3      Q.    When did they -- what is the first date of



            4  the USGS data that you have?



            5      A.    I believe it's 1912.  I would have to go back



            6  and look at the records.  You see it.  It's the



            7  beginning of the blue lines there.



            8      Q.    Yes, you're correct.  It actually was 1911.



            9      A.    1911, yeah.



           10      Q.    Sorry about that.



           11            Does this flow data that's depicted here from



           12  beginning in 1911 through 2009 represent the natural



           13  and ordinary flow of the Gila River at Kelvin?



           14      A.    There were diversions in place prior to the



           15  start of this record, so it is modified.



           16      Q.    Do you know when those diversions, the



           17  upstream diversions, began?



           18      A.    I think the earliest significant ones were



           19  perhaps in the 1870s, in terms of the European man's



           20  influence on the river.  There may have been other



           21  smaller ones.



           22      Q.    Upstream from this gauge, though?



           23      A.    I believe so.  I would have to check that for



           24  sure.  The late 1800s.



           25      Q.    Looking at Slide No. 14 of that same exhibit,
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            1  which is a figure with months October to September on



            2  the bottom, and mean daily discharge in cfs on the left



            3  side.  Do you know when the Coolidge Dam was in



            4  operation?



            5      A.    I believe it was closed in November 1928.



            6      Q.    Do you know when it was dedicated?



            7      A.    I don't know that for sure.



            8      Q.    So 1928 is the -- so looking at this data,



            9  you have blue lines and orangey lines.  The blue line



           10  is the before Coolidge Dam data set, correct?



           11      A.    That's correct.



           12      Q.    So we established that, or according to your



           13  testimony, that data set ended in 1928?



           14      A.    Yes.



           15      Q.    And it began in 1911?



           16      A.    Yes.



           17      Q.    So the math there is how many years?



           18      A.    I guess it would be 17, 18 years, inclusive.



           19  I'm not -- I would have to go back and see exactly



           20  which years.



           21      Q.    So about 18 years of data?



           22      A.    Roughly.



           23      Q.    And then comparing that with the orange line,



           24  that's everything since Coolidge Dam.  I'm sorry.



           25  Yeah, since Coolidge Dam went into effect?
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            1      A.    That's correct.



            2      Q.    Until when?



            3      A.    I believe I used through water year 2013.  So



            4  it would be September 30th of last year.



            5      Q.    And so we're looking at somewhere about



            6  84 years of data?



            7      A.    That sounds close.



            8      Q.    Do you know how many large flow events



            9  occurred in the before Coolidge Dam data set?



           10      A.    Well, we can see that in the previous figure



           11  that we were talking about.  There were a number.



           12      Q.    So according to your Slide 12, I counted six



           13  flows that exceeded your 10-year peak.  We looked at



           14  your Slide No. 12.  Would that be accurate?



           15            How about we flip to the Slide 13.  I'm



           16  sorry, I may have just misnumbered here.  Slide 13.



           17      A.    I see 6 flows that were significantly larger



           18  than the -- than what I depict here as the 10-year



           19  peak, yes.  There are a couple of others that are just



           20  slightly above the line as well.



           21      Q.    So maybe as many as 8?



           22      A.    Could be.



           23      Q.    Irrespective of the effect of Coolidge Dam,



           24  would you expect a graph depicting 18 data points



           25  versus one depicting 84 data points to be smoother or
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            1  more dynamic?



            2      A.    You would probably expect the longer record



            3  to be smoother.



            4      Q.    And this figure does show that Coolidge Dam



            5  had an effect on the flow regime, correct?



            6      A.    Yes, I think it does show that.



            7      Q.    Looking at the median line for the blue,



            8  that's the lower blue line?



            9      A.    That's correct.



           10      Q.    That, by my eye, appears to run between



           11  100 cfs and 1,000 cfs for most of the year, correct?



           12      A.    I think that's fair.



           13      Q.    So even though we're looking at



           14  post-diversion flow data, more than half the time, more



           15  than 50 percent of the time pre-Coolidge Dam the flows



           16  were between 100 and 1,000 cfs?



           17      A.    Yes.



           18      Q.    Turning to Slide No. 15, it's titled Annual



           19  Flood Peaks:  Snowmelt and Monsoon.  This uses the same



           20  USGS data set as the previous slides, correct?



           21      A.    That's correct.



           22      Q.    I believe you testified on direct that the



           23  peaks and valleys of flows downstream from the Salt



           24  River are similar, but different volumes, as what's



           25  depicted in this image; is that accurate?
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            1      A.    I think that the seasonal pattern, the



            2  natural seasonal pattern, is similar, yes.



            3      Q.    What data do you rely on when you reach that



            4  conclusion?



            5      A.    Just my understanding of the hydrologic



            6  characteristics of the rivers in this area.



            7      Q.    So you didn't study the -- or did you study



            8  the Salt River flow data to come up with that



            9  conclusion?



           10      A.    I have studied the Salt River flow data, yes.



           11      Q.    And in coming up with the conclusion that you



           12  testified to?



           13      A.    I don't recall ever plotting it in exactly



           14  this fashion.



           15      Q.    Did you study the Salt River data for this



           16  case?



           17      A.    Not explicitly, no.



           18      Q.    Looking at Slide No. 16 of your presentation,



           19  X026, which is titled Similar Variability in Annual



           20  Volume Pre- and Post-statehood, who is that -- this



           21  figure depicts -- I think we already covered this, but



           22  I just want to be clear.  This depicts the light blue



           23  lines are the Meko and Graybill data?



           24      A.    That's correct.



           25      Q.    I think on the chart it says Reconstructed
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            1  (Meko and Graybill, 1972).  Did you actually mean 1995?



            2  I couldn't find a '72 reference in your references.



            3      A.    That's very possible.  '72 does not sound



            4  right.  I think I may have confused that with the



            5  Burkham paper when I typed the caption on that.



            6            It should be 1995, yes.



            7      Q.    This, as I believe we discussed earlier, this



            8  data is comparing a model data with measured data?



            9      A.    That's correct.



           10      Q.    Isn't it true that when you mathematically



           11  relate the tree ring width to runoff volume using a



           12  regression, you get a damping effect on the runoff



           13  volume for each year?



           14      A.    I think that's probably true, yes.



           15      Q.    And that's, by damping effect, it's the --



           16  that eliminates some of the variance of the estimates,



           17  correct?



           18      A.    I think if we had real data for the period



           19  that's shown with Meko and Graybill, my educated guess,



           20  if you will, is, it would be much -- well, maybe I



           21  shouldn't say much.  It would be more variable than



           22  what you see in this plot.



           23      Q.    Why did you not depict the modeled data for



           24  the post-1900 on this figure?



           25      A.    Because I had measured data for that period.
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            1      Q.    So but you're comparing damped data with



            2  measured data that's not damped, correct?



            3      A.    Yes.  And my point is simply to show that



            4  there was significant -- according to their data, there



            5  was significant variability in the full records prior



            6  to the start of the systematic gauge record.  And as we



            7  just said, it's probably even more variable than what



            8  you see in this plot, but I have no way of quantifying



            9  that.



           10      Q.    But in a sense, you're comparing apples to



           11  oranges in this data, right?



           12      A.    No.  For the purpose I used the plot, I think



           13  it's a very valid comparison.



           14      Q.    Turning to your figure Slide 17 of



           15  Exhibit 26, Annual peak is correlated with annual



           16  volume, it's -- the axes are Runoff Volume in acre-feet



           17  and Annual Peak Discharge in cfs.



           18            What years does this data depict?



           19      A.    This is the period of record at the gauge.



           20  It's all the data points.  So it would be 19 -- let me



           21  just see.  Well, we would be starting in 1911, So 1911



           22  to 1993.



           23      Q.    Did you make this figure?



           24      A.    Yes.



           25      Q.    And this is the Kelvin data, correct?
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            1      A.    I believe this is actually the Safford gauge,



            2  and I think you remind me that I may have misspoke in



            3  my testimony yesterday.  It is not the Kelvin gauge.



            4  It is the gauge at Safford.



            5      Q.    Thank you.



            6            Does this data depict the runoff volume for a



            7  calendar year or for a water year?



            8      A.    Water year.



            9      Q.    For the Commission, what's the difference



           10  between a calendar year and a water year?



           11      A.    Yeah, the calendar years go from January



           12  through December.  The water years start on the 1st of



           13  October and go through the following September.



           14      Q.    Looking at your Slide No. 18, it's titled



           15  Flood-induced Changes in Channel Width, of



           16  Exhibit X026.  The 1869 map at the top of that, the



           17  plat map, shows level river bottom and a thin Gila



           18  River, while the 1928 map shows a wide Gila River and



           19  no level river bottom; is that correct?



           20      A.    I don't see a level river bottom label in the



           21  1928 figure, and it does show a wider flood channel.



           22      Q.    Looking at the Slide No. 20, it's a similar



           23  image.  It says Flood-induced Changes in Channel Width?



           24      A.    Yes.



           25      Q.    The bottom image there from 1915, that's
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            1  dated after that all-time record flood in 1906,



            2  correct?



            3      A.    Yes.



            4      Q.    So it's depicting the aftereffects of that



            5  record flood?



            6      A.    I would assume in part, yes.



            7      Q.    Turning to Slide No. 26, Summary of Opinions,



            8  which portions of the Gila had a single-thread channel



            9  that would float boats?



           10      A.    I don't think we know that definitively.  We



           11  simply know from the anecdotal evidence that there were



           12  portions of the river that had that characteristic.



           13      Q.    So your opinion that it would happen is based



           14  on anecdotal records?



           15      A.    Yes.



           16      Q.    But you didn't do your own study?



           17      A.    No.



           18      Q.    Are any of the floods that occurred from 1895



           19  to 1916 the ordinary condition of the Gila, meaning



           20  more often than not?



           21      A.    Could you rephrase the question, please?



           22      Q.    Are any of the -- you have a second opinion:



           23  From 1895 to 1916 you state large floods scoured



           24  vegetation, et cetera.



           25            Are any of the floods that occurred in that
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            1  period the ordinary condition of the Gila River?



            2      A.    Well, as we've discussed before, this



            3  specific period during when the flood is happening most



            4  likely falls outside the definition of ordinary.



            5      Q.    On Slide 27, the next slide, titled Summary



            6  of Opinions, you state that prior to mid 1800s large



            7  floods routinely occurred in the ordinary and natural



            8  condition of the river, correct?



            9      A.    Yes.



           10      Q.    How often would a large flood have to be to



           11  be routine and ordinary?



           12      A.    I don't know that I can put a specific period



           13  on that.  If it happens every 10 years, a 10-year



           14  flood, perhaps, or greater.



           15      Q.    What evidence do you have that the large



           16  floods were routine and ordinary?



           17      A.    Well, from the figures that we looked at



           18  before, which would be the figures on Slide 16 and 17.



           19  We see significant variability in the annual runoff,



           20  and as we discussed, it's probably even more variable



           21  than what is depicted in that figure.  And the slide on



           22  Slide 17 shows that there's strong correlation between



           23  the peak flows, in other words the flood regime, and



           24  the annual runoff.  So the combination of those two



           25  says to me that we certainly had periodic floods during
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            1  that time.



            2            In addition to that, there's good evidence



            3  that there hasn't been a systematic shift in the



            4  climate during that period of time, going back, you



            5  know, several centuries.  And there undoubtedly are



            6  changes in the watershed, but not of sufficient amount



            7  to completely change the flood regime.



            8            And so my overall conclusion is that the



            9  flood regime was probably very similar under ordinary



           10  and natural conditions to what it is now.



           11      Q.    You have no other evidence besides that Meko



           12  and Graybill data, the predevelopment annual flows,



           13  correct?



           14      A.    That's the only quantification that I have.



           15      Q.    How many cfs does it take to make something



           16  into a large flood, in your mind?



           17      A.    I don't have a number in my mind.



           18      Q.    Do you have an estimate?



           19      A.    Well, according to Slide 13, the one in



           20  ten-year peak under the current regime is roughly



           21  20, 22,000 cubic feet per second.  So I think something



           22  in the range of 20 to 30,000.  From a geomorphic



           23  perspective, it would have to be a flow that's big



           24  enough to completely fill the channel or go out of bank



           25  and have enough energy to cause changes in the channel.
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            1      Q.    I would like to show you a document that you



            2  cite as a reference that you relied on by



            3  Dr. Huckleberry, "Contrasting channel response to



            4  floods on the middle Gila River."



            5            Is that a document that you relied on in



            6  your -- reaching your declaration, in working, making



            7  your declaration?



            8                 CHAIRMAN NOBLE:  Mr. McGinnis, do you



            9  have something?



           10                 MR. MCGINNIS:  Do you have copies for



           11  the rest of us?  Is it an exhibit, or are you just



           12  going to show it to him?  Did you print it out for



           13  everybody?



           14                 MR. HYRCKO:  I did not, but it's cited



           15  by --



           16                 MR. SLADE:  What's the date of the



           17  paper?



           18                 MR. HYRCKO:  1994, "Contrasting channel



           19  response to floods on the middle Gila River," by Gary



           20  Huckleberry, in Geology, Volume 22, Pages 1083 to 1086.



           21                 THE WITNESS:  I did cite this, yes.



           22                 MR. MCGINNIS:  It's not been submitted



           23  as an exhibit and it's not before the Commission.  If



           24  you want to ask about it, I guess that's okay.  But



           25  it's not in the record.
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            1                 MR. HELM:  We'll put it in the record



            2  this afternoon.  How's that, Mark?



            3                 MR. HYRCKO:  Dr. Mussetter relied on



            4  that.



            5                 MR. SPARKS:  I actually noticed that



            6  he's supplying us with one now.



            7                 MR. HELM:  He can get one now.



            8                 MR. SPARKS:  Yeah, there you go.



            9                 CHAIRMAN NOBLE:  Okay, Mr. McGinnis,



           10  would you clarify what you wanted to know, have done or



           11  explain?



           12                 MR. MCGINNIS:  Well, if he's asking him



           13  about a document that none of the rest of us have



           14  scene.  Maybe Dr. Mussetter has seen this.  We saw this



           15  yesterday.  At least the State was nice enough to mail



           16  it to me the day they used it.  We haven't even seen



           17  this document.  There's no way for me to effectively



           18  redirect him or even understand what the testimony is,



           19  because I didn't hear about the document until today,



           20  and he didn't even bring a copy.



           21                 CHAIRMAN NOBLE:  Now, Mr. Hyrcko or



           22  Mr. Helm, would you respond?



           23                 MR. HYRCKO:  Yes.  The document was



           24  relied upon by Dr. Mussetter in reaching his opinion.



           25  He certainly is familiar with this document.  He said
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            1  as much moments ago.



            2                 I am just going to ask him to read a



            3  section from that document, and if Mr. McGinnis would



            4  like, I'll supply him with a photocopy of this after



            5  the fact, or he can look at this copy and redirect



            6  Dr. Mussetter to his heart's content.  But I think it's



            7  a fair question to ask him about references that he



            8  cites in his declaration.



            9                 MR. MCGINNIS:  And I don't have any



           10  problem with him asking about it.  I just think the



           11  rest of us are entitled to see a copy, if it's not



           12  already been admitted as an exhibit, while he's asking.



           13                 MS. HERNBRODE:  What was the date,



           14  again, I'm sorry?



           15                 MR. HYRCKO:  December of 1994.



           16                 CHAIRMAN NOBLE:  Jeff, how much more



           17  time do you have in examination?



           18                 MR. HYRCKO:  This is -- maybe one or two



           19  questions.



           20                 CHAIRMAN NOBLE:  Okay.  Will it be



           21  possible for you to obtain copies for distribution



           22  during the lunch period?



           23                 MR. HYRCKO:  I imagine.  I don't know



           24  where I would make copies here locally, but I imagine I



           25  can find something and bring enough copies for
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            1  Mr. McGinnis and any other attorneys that would like to



            2  have a copy.



            3                 MR. MCGINNIS:  Just to try to speed



            4  things along, to the extent that the copy that



            5  Dr. Mussetter has is going to be available over the



            6  lunchtime, I can look at it and he can look at it, and



            7  maybe that solves the problem.



            8                 CHAIRMAN NOBLE:  Are there any other



            9  attorneys who share Mr. McGinnis's concern regarding



           10  this particular document?



           11                 MR. SPARKS:  We do.



           12                 MR. MCGINNIS:  I'll share it with



           13  Mr. Sparks.



           14                 CHAIRMAN NOBLE:  I believe at least two



           15  other hands have gone up.



           16                 MR. HOOD:  I would like a copy, but I



           17  don't want to hold things up.



           18                 MS. MONTGOMERY:  Yeah, I would say that



           19  as well.



           20                 MS. HERNBRODE:  Mr. Chairman, we will



           21  assist Maricopa County in this matter and bring copies



           22  back after lunch.



           23                 CHAIRMAN NOBLE:  Thank you.  Will that



           24  be satisfactory to the other counsel?



           25                 MR. MCGINNIS:  It will for me.
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            1                 CHAIRMAN NOBLE:  Okay.



            2                 Please do not forget the Expendables



            3  Three and their trusty Sancho Panza.



            4                 COMMISSIONER HORTON:  What a very



            5  literate man, Don Quixote.



            6                 CHAIRMAN NOBLE:  I'm sorry we



            7  interrupted you in that way, but please continue.



            8                 MR. HYRCKO:  Thank you.



            9  BY MR. HYRCKO:



           10      Q.    Dr. Mussetter, could you please read the



           11  section that's highlighted there, Historical Channel



           12  Changes?



           13      A.    Sure.



           14            Historical records of floods and channel



           15  changes on the middle Gila River indicate that the



           16  river has not responded similarly to all large floods.



           17  Between 1696 and 1891, both anecdotal evidence and



           18  survey plats indicate that the study reach was



           19  characterized by a single, narrow channel lined by tall



           20  trees, citing (Rea, 1983).  This form was maintained



           21  despite catastrophic floods in 1833 and 1868.  That



           22  cites (Dobyns, 1981).  The first obvious bank erosion



           23  and channel widening occurred in 1891 (Huckleberry,



           24  93b), but it was not until the floods of 1905 that the



           25  middle Gila River changed from a single, slightly
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            1  sinuous, narrow --



            2            Sorry.  Pardon me.  I'll slow down.  Let me



            3  start.



            4            But it was not until the floods of 1905 that



            5  the middle Gila River changed from a single, slightly



            6  sinuous, narrow channel to a wide, straight, braided



            7  channel.  A single metamorphosis occurred in the upper



            8  reach of the Gila River in the Safford Valley, Arizona,



            9  citing (Burkham, 1972).  Tree-ring evidence indicates



           10  that the decade of 1905 to 1915 was probably the



           11  wettest in 500 years in central Arizona, and that



           12  refers to the Meko and Graybill document that I used in



           13  my report.



           14            Large floods in 1905, 1914 and 1916 resulted



           15  in repeated bank cutting and maintenance of wide,



           16  braided channel plan forms.  In 1928 the channel was



           17  still wide (GLO survey notes; Table 1), but thereafter



           18  drier conditions and the Coolidge Dam effectively



           19  decreased the frequency of large floods passing through



           20  the study reach.  The normally dry channel was subject



           21  to episodic, relatively small stream-flow events that



           22  helped to create and maintain a small, relatively



           23  narrow and sinuous, low-flow channel within a wider



           24  flood channel; i.e., a compound plan form (Graf, 1988).



           25  It was not until 1983 that the middle Gila River
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            1  underwent another large flood.



            2      Q.    Thank you, Dr. Mussetter.  And this was a



            3  document that you relied on and reviewed in reaching



            4  your opinion?



            5      A.    It is.



            6      Q.    Dr. Mussetter, every channel change that you



            7  discuss in your report that resulted in the channel



            8  becoming braided was caused by a flood, true?



            9      A.    Would you say that again, please?



           10      Q.    Every channel change that you discuss in your



           11  report that resulted in the channel becoming braided



           12  was caused by a flood, true?



           13      A.    The general thesis of the discussion in my



           14  report is that the floods are the primary driver of the



           15  braiding, yes.



           16                 MR. HYRCKO:  Nothing else.  Thank you.



           17                 CHAIRMAN NOBLE:  That's all?



           18                 Is there anyone else who wishes to ask



           19  some questions of Dr. Mussetter?



           20                 And, Mr. McGinnis, do you wish to do



           21  this before lunch or after lunch?



           22                 MR. MCGINNIS:  I think given the fact



           23  that we saw a document that we haven't seen before, I



           24  would like to have a chance to look at it and finish up



           25  after lunch, if that's okay with you.
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            1                 CHAIRMAN NOBLE:  Okay.  Is there anyone



            2  else that would like to ask some questions of



            3  Dr. Mussetter that we can finish in five minutes?



            4                 I'm not trusting lawyers at their word.



            5  Then we will adjourn for lunch and we'll come back here



            6  at about, oh, quarter after 1:00.



            7                 (A lunch recess was taken from



            8  11:51 a.m. to 1:15 p.m.)



            9                 CHAIRMAN NOBLE:  Mr. McGinnis, please



           10  begin.



           11                 MR. MCGINNIS:  Thank you, Mr. Chairman.



           12



           13                   REDIRECT EXAMINATION



           14  BY MR. MCGINNIS:



           15      Q.    Dr. Mussetter, I have some questions to



           16  follow up on some of the cross-examination that was



           17  done with you the last day or so, okay?



           18      A.    Okay.



           19      Q.    Mr. Slade asked you some questions about your



           20  boating experience, and he specifically asked you



           21  whether you had ever come across a beaver dam.  Do you



           22  recall that?



           23      A.    I do.



           24      Q.    Can you tell us where that was?



           25      A.    It was on the upper Pennsylvania in Michigan.
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            1  It was a small stream.



            2      Q.    Do you remember the name of the stream?



            3      A.    I actually don't remember.



            4      Q.    And I think you said to him you came upon the



            5  beaver dam and you actually had to get out of the boat



            6  and carry the boat around the dam; is that right?



            7      A.    That's correct.



            8      Q.    Were you on a one-day trip or a several-day



            9  expedition at that point?



           10      A.    I was just on a one-day trip.



           11      Q.    How much gear did you have with you?



           12      A.    Minimal.



           13      Q.    If you had had five days worth of camping



           14  gear with you, would you have had to unload the canoe



           15  before you carried it?



           16      A.    In this case I would have, yes.



           17      Q.    If you had 500 pounds worth of beavers pelts,



           18  would you have had to unload the canoe and go around



           19  it?



           20      A.    Yes.



           21      Q.    Mr. Slade, I think it was Mr. Slade, asked



           22  you some questions about --



           23                 CHAIRMAN NOBLE:  Excuse me.  Would the



           24  record reflect that Mr. Hood has entered the room.



           25                 MR. HOOD:  I saw everybody else walking
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            1  in at the same time, Mr. Chairman.



            2                 Pardon the interruption.



            3                 CHAIRMAN NOBLE:  I'm sorry.  I'm sorry I



            4  interrupted you, Mr. McGinnis.



            5  BY MR. MCGINNIS:



            6      Q.    He also asked you some questions about your



            7  PowerPoint presentation, I believe, which was



            8  Exhibit X026.  And you don't need to go to it, because



            9  I think you'll probably remember it enough for this



           10  question.  He asked you about Slide 8, which was a



           11  picture of the Copper River in Alaska.



           12      A.    Yes.



           13      Q.    Do you recall that?



           14      A.    Yes.



           15      Q.    And you, I think, said that was a braided



           16  river that could be navigable; is that right?



           17      A.    Yes.



           18      Q.    Do you have any idea what the magnitude of



           19  flows is in the Copper River as compared to the Gila



           20  River?



           21      A.    Well, I actually tried to look that up.



           22  There aren't any gauges in that vicinity, but it's a



           23  very large river, so they're many times greater than



           24  the flows in the Gila River.  Probably the flow in that



           25  picture is as big as any of the recorded floods.
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            1      Q.    And I think maybe you testified on direct



            2  even, that a braided river could be navigable if there



            3  was a lot of water there?



            4      A.    Sure.



            5      Q.    Toward the end of your cross-examination with



            6  Mr. Hyrcko, he showed you a document from Huckleberry



            7  that's now been marked as Exhibit X034 "Contrasting



            8  channel response to floods on the middle Gila River,



            9  Arizona."  Do you recall seeing that?



           10      A.    Yes.



           11      Q.    And that was one of the documents that you



           12  had cited in your report; is that right?



           13      A.    That's correct.



           14      Q.    Do you have a copy of that with you?



           15      A.    Yes, I do.



           16      Q.    Okay.  I want to ask you some questions just



           17  about the first introduction part of it.



           18            The first sentence after the introduction



           19  says, Channel morphology in plan-view form in arid and



           20  semi-arid stream systems is largely dependent on the



           21  frequency and magnitude of large floods, with some



           22  citations there.



           23            Do you agree with that?



           24      A.    Yes, I do.



           25      Q.    Is that consistent with the opinion that





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1857





            1  you've given the Commission in this case?



            2      A.    It is.



            3      Q.    The next sentence says, Consequently, such



            4  systems --



            5                 COMMISSIONER ALLEN:  Mr. McGinnis, I'm



            6  sorry, point out where in the document you're talking



            7  about.



            8                 MR. MCGINNIS:  Reading right after the



            9  introduction, right in the introduction.  Do you see



           10  that on the left-hand side of the first page --



           11                 COMMISSIONER ALLEN:  Yeah, I see that.



           12                 MR. MCGINNIS:  -- it says Introduction?



           13                 COMMISSIONER ALLEN:  Yeah.



           14                 MR. MCGINNIS:  I'm on the second



           15  sentence now.



           16                 COMMISSIONER ALLEN:  Consequently?



           17                 MR. MCGINNIS:  Yes, sir.



           18  BY MR. MCGINNIS:



           19      Q.    Consequently, such systems seldom maintain a



           20  stable form at decadal to century time scale.



           21            Did I read that right?



           22      A.    You did.



           23      Q.    What does it mean to seldom maintain a stable



           24  form at decadal to century time scales?



           25      A.    Means that over periods of tens of years, up
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            1  to a century, they showed dynamic behavior; they shift



            2  around, they change.



            3      Q.    Okay.  And the next sentence says, The Gila



            4  River in Arizona is an arid-region stream in which



            5  complex relation between floods and channel changes



            6  occurs.



            7            Did I read that right?



            8      A.    You did.



            9      Q.    Do you generally agree with that principle?



           10      A.    Yes.



           11      Q.    And then the next sentence says, Specific



           12  hydroclimatic conditions favor the production of



           13  catastrophic floods in the Gila River watershed.



           14            Did I read that correctly?



           15      A.    You did, and I agree with that.



           16      Q.    And the last clause of that same sentence



           17  says, but not all large floods result in the same



           18  channel response.



           19      A.    Yes.



           20      Q.    Is that correct?



           21      A.    That is correct.



           22      Q.    Is that consistent with the opinion you've



           23  given this Commission?



           24      A.    It is.



           25      Q.    You were asked some questions by both the
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            1  lawyers about the Winkleman case.  Do you recall that?



            2      A.    I do.



            3      Q.    And Winkleman is State of Arizona ex rel.



            4  Winkleman versus ANSAC.  Do you understand that to be



            5  that case?



            6      A.    Yes.



            7      Q.    Was that case decided in 2010?



            8      A.    I believe so.



            9      Q.    Is it your understanding that the Winkleman



           10  case dealt with this Commission's findings on the upper



           11  Salt River?



           12      A.    Yes.



           13      Q.    Do you know if the Winkleman case involved



           14  any review of the Commission's findings on the Gila



           15  River?



           16      A.    I don't believe it did.



           17      Q.    And is it your understanding that the report



           18  on the lower Salt River that was at issue in Winkleman



           19  was done in September of 2005; does that sound about



           20  right?



           21      A.    That does sound right.



           22      Q.    And the report, the Commission's latest



           23  report on the Gila River wasn't done until January



           24  2009.



           25      A.    That's correct.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1860





            1      Q.    And, in fact, the trial court decision in the



            2  lower Salt River case was about 2007; is that right?



            3      A.    That sounds right.



            4                 MR. MCGINNIS:  Okay, you guys, I'm



            5  trying to listen.



            6  BY MR. MCGINNIS:



            7      Q.    Okay, thank you.



            8            So do you know of any court decision that has



            9  considered or found invalid this Commission's January



           10  2009 decision on the Gila River?



           11      A.    I do not.



           12      Q.    Yesterday afternoon Mr. Slade had pointed you



           13  to a particular exhibit, and I didn't have it in front



           14  of me and I'm not sure I'm going to get right which one



           15  it was, but maybe you can understand from my



           16  description.  And that was an exhibit where it was



           17  talking about mapping methods on the GLO plats.  Do you



           18  recall that?



           19      A.    I do recall that.



           20      Q.    Do you recall which exhibit that was, which



           21  author it was?



           22      A.    It was from Huckleberry 1996, I believe.



           23      Q.    And he gave you a notebook with some tabs in



           24  it --



           25      A.    Yes.
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            1      Q.    -- that you were looking at, right?



            2      A.    Yes.



            3      Q.    And was that Huckleberry article one that you



            4  had cited in your report?



            5      A.    It is.



            6      Q.    Until yesterday, when was the last time you



            7  had read that Huckleberry article, if you can recall?



            8      A.    Nine months, six to nine months ago.



            9      Q.    And I never got a chance to see the notebook



           10  that he handed you with the tabs in it, but on the tab



           11  that he handed you, did that have the whole article, or



           12  did it just have one page?



           13      A.    I think it was just one or it might have



           14  overlapped into two pages.  It was just a few pages,



           15  though.



           16      Q.    So that tab didn't have the whole article to



           17  put the sentence he was reading to you in context,



           18  right?



           19      A.    It did not.



           20      Q.    Have you had a chance since yesterday to look



           21  back at that article and read the whole thing?



           22      A.    I did go back and reread it.



           23      Q.    And my impression of what the one sentence he



           24  was having you read was along the lines of the mapping



           25  methods that the GLO used had changed at some point.
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            1  Is that generally correct?



            2      A.    Well, sort of.  I think the two maps were



            3  made by different entities, but that the -- the



            4  procedure that -- the features that they were mapping



            5  might have changed somewhat.



            6      Q.    Okay.  And based upon your review of the



            7  entire article last night, is that your understanding?



            8      A.    I'm not really sure that that's what it says.



            9  I can see how it could be interpreted to mean what he



           10  was implying by his questions, but I can also interpret



           11  it other ways, so I'm not really sure that it -- all of



           12  the differences you see in those maps are just strictly



           13  because they map using different procedures.



           14      Q.    And that interpretation is based upon a



           15  review of the entire document, not just --



           16      A.    That's correct.



           17      Q.    -- one or two sentences he picked out for



           18  you?



           19      A.    That's correct.



           20      Q.    Do you have a copy of your PowerPoint handy



           21  that we can pull up electronically?



           22      A.    I do.



           23      Q.    Is it warming up, is that what we're waiting



           24  for?



           25      A.    Yeah, it's coming.
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            1      Q.    Okay.  This is the PowerPoint that you



            2  presented, Exhibit X026; is that right?



            3      A.    Yes.



            4      Q.    And we talked about it at some length



            5  yesterday.



            6      A.    Yes.



            7      Q.    And we have it up on the screen.



            8            Can you flip over to or slide down to



            9  Slide 22?



           10            And Mr. Slade referred you to two or three



           11  different of these sets of diagrams, and I think this



           12  was one of them.  And it was my impression, from what



           13  his questions were, was he was trying to lead to the



           14  conclusion that the difference between the two maps --



           15  I guess there's three -- two maps on this slide was



           16  maybe just based on the different mapping methods that



           17  changed between 1883 and 1907.  Do you recall that



           18  testimony?



           19      A.    I do.



           20      Q.    Was that your understanding of what he was



           21  trying to show as well?



           22      A.    That was also my impression.



           23      Q.    And based upon your review of the document



           24  you looked at last night, at this point you're not even



           25  sure that there was a change in mapping methods; is
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            1  that right?



            2      A.    I'm not sure of that, yes.



            3      Q.    And let's assume for a minute, though, that



            4  his premise, if that's his premise and that that



            5  premise is correct, if there was a -- if the difference



            6  between these two photos in 1883 and 1907 was just



            7  based on mapping methods, wouldn't that mean that the



            8  river was essentially the same in both time periods?



            9      A.    Yes.  If his proposition was correct, then



           10  using these mapping methods, you would see a wide,



           11  braided channel as well, flood channel in the top



           12  photo.



           13      Q.    In other words, if you used the mapping



           14  methods that were used for the 1907 map in 1883, you



           15  would have had a broad channel as well?



           16      A.    Yes.



           17      Q.    Now, as between 1883 and 1907, which of those



           18  two time frames do we know more precisely what the



           19  river actually looked like?



           20      A.    I would think the more current time frame,



           21  1907.



           22      Q.    And why is that?



           23      A.    Well, because they were mapping in more



           24  detail at that time.  It's closer to the present time.



           25  We have more information about the river at that time,
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            1  more people were around.



            2      Q.    And we actually have seen in this case, in



            3  this week actually, photographs from 1907, roughly --



            4      A.    Yes.



            5      Q.    -- right?



            6            Dr. Littlefield had photographs of the river



            7  in 1905.  Do you recall those?



            8      A.    I do.



            9      Q.    He had photographs of the river in 1910, I



           10  believe.  Do you recall those?



           11      A.    I do.



           12      Q.    Do you know of any photographs of the Gila



           13  River in 1883 or earlier?



           14      A.    I'm not aware of any.



           15      Q.    So if the river was the same, if you're



           16  assuming that Mr. Slade's premise is correct and the



           17  difference in these two maps is just based on mapping



           18  methods, and if the river was the same, and we know the



           19  1907 was the most likely to be correct, wouldn't that



           20  also mean that the river was broad and wide in 1883,



           21  and it's just drawn differently because of the



           22  different mapping methods?



           23      A.    That could very well be the case.



           24      Q.    And all the testimony that you've heard so



           25  far in this case doesn't support that, does it?
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            1      A.    That's right.



            2      Q.    And as a matter of fact, the State itself has



            3  put on evidence to show that in the mid 1800s, up to



            4  the floods in the late 1800s, they've been trying to



            5  show that it was a single meandering channel lined with



            6  cottonwoods?



            7      A.    Yes.



            8      Q.    And that's kind of what this picture actually



            9  looks like in 1883, right?



           10      A.    It's a single-thread channel for sure.



           11      Q.    So if his premise was correct, then it is



           12  contrary to all the evidence his own witness has put



           13  on?



           14      A.    Yes.



           15      Q.    Well, let's sort of step back from fantasy



           16  land then and ask you another question, and that is, is



           17  his premise correct?  Is there any real dispute that



           18  the Gila River widened between the late 1880s and



           19  statehood?



           20      A.    I don't think there's any disputes about



           21  that.



           22      Q.    And what's your basis for that thought?



           23      A.    Well, there's several documents that I've



           24  talked about in my testimony, the Burkham study, the



           25  Huckleberry studies, other descriptions of how the
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            1  river responded to the flooding around the turn of the



            2  century.



            3      Q.    And as a matter of fact, this particular



            4  Commission has written a report that talks about how



            5  the river broadened -- widened and braided in the late



            6  1800s and early 1900s; is that right?



            7      A.    That's correct.



            8      Q.    Do you have a copy there on your computer of



            9  the January 27th, 2009 report from this Commission?



           10      A.    I do.



           11      Q.    Can you pull that up for us?



           12            Okay, and this says, In the Matter of the



           13  Navigability of the Gila River from the New Mexico



           14  Border to the Confluence with the Colorado River,



           15  Greenlee, Graham, Gila, Pinal, Maricopa and Yuma



           16  Counties, Arizona.



           17            Do you see that?



           18      A.    Yes.



           19                 MR. MCGINNIS:  And I've got -- if you



           20  don't have it, I've got some extra hard copies, if



           21  anybody wants one.  Judge, would the Commission like a



           22  hard copy?



           23                 This is without the attachments.



           24                 Who else?



           25                 And I've given the Commission hard
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            1  copies.  One left.



            2                 The 2009 report is a couple hundred



            3  pages long or longer.  The copies I've handed to the



            4  Commission, just for the record, does not include the



            5  voluminous attachments.  It's just the hard -- the



            6  actual body of the report, which I think goes up to



            7  Page 89, with the signatures of who the then



            8  Commissioners were.



            9  BY MR. MCGINNIS:



           10      Q.    And I want to talk some with you about what



           11  this Commission found and what evidence was before it



           12  back in 2009 based upon the 2005 hearing.



           13      A.    Okay.



           14      Q.    Okay?  And you weren't at that hearing; is



           15  that right?



           16      A.    I was not.



           17      Q.    Have you reviewed the transcript of that



           18  hearing?



           19      A.    I have reviewed portions of the transcript,



           20  yes.



           21      Q.    Let's turn to the next page, which is the



           22  Table of Contents.  And you see down under Roman



           23  numeral VII.G there's a section that's called Geology,



           24  Geomorphology and Hydrology of the Gila River.  Do you



           25  see that?
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            1      A.    I do see that.



            2      Q.    And that starts on Page 62?



            3      A.    Yes.



            4      Q.    Is it your understanding that that section



            5  summarizes the Commission's findings with respect to



            6  those scientific issues based on the evidence that was



            7  presented to it in 2005?



            8      A.    Yes, it is.



            9      Q.    Okay, let's go down to Page 62.  Okay,



           10  Section 2, that's where subsection -- excuse me.



           11  Page 62, that's where Subsection G starts, correct?



           12      A.    Yes.



           13      Q.    Okay, and I'm going to save you the burden of



           14  reading, because we've got some reading to do, and I'm



           15  going to try and start out by reading it to you and



           16  have you agree with me whether I read it right or not.



           17  Is that okay?



           18      A.    Okay.



           19      Q.    The last sentence of the first paragraph



           20  there under G says, summarizing that paragraph, says,



           21  Thus, the river has been described as extremely



           22  erratic, unstable and unpredictable in its disposition.



           23            Do you see that?



           24      A.    I do see that.



           25      Q.    Did I read that correctly?
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            1      A.    I believe so.



            2      Q.    So based upon the evidence before it at the



            3  2005 hearing, this Commission found in 2009 that the



            4  river was described as extremely erratic, unstable and



            5  unpredictable in its disposition?



            6      A.    Yes.



            7      Q.    Based upon the evidence that you reviewed



            8  from that prior hearing and the testimony and evidence



            9  you've seen in this hearing, would you agree with that



           10  statement?



           11      A.    I think that's a reasonable description.



           12      Q.    Okay, let's go down to Page 64.  The first



           13  sentence in the second full paragraph there says, The



           14  flow of the river is difficult to characterize, partly



           15  because there were few records kept until the 1880s to



           16  1900.



           17            Do you see that?



           18      A.    I do.



           19      Q.    Did I read that correctly?



           20      A.    Yes.



           21      Q.    Based upon your review of the evidence from



           22  the 2005 hearing and the additional evidence and



           23  testimony that you've seen in the last eight days of



           24  this hearing, would you agree with that statement?



           25      A.    Yes.  They are sparse to nonexistent prior to
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            1  that time frame.



            2      Q.    Let's go on down to Page 67 of the 2009



            3  Commission report, and beginning at the bottom of



            4  Page 67, there is a rather long paragraph that



            5  describes the Commission's understanding of the



            6  testimony and evidence presented by the Land Department



            7  in the 2005 hearing, specifically in the report that



            8  was updated in 2009 by Mr. Fuller.



            9            Is that your understanding of that paragraph?



           10      A.    Yes.



           11      Q.    So the bottom, that last paragraph there



           12  says, The navigability study prepared by the Arizona



           13  State Land Department and updated through June of 2003



           14  by J.E. Fuller contains a detailed chapter on



           15  historical geomorphology of the Gila River with



           16  numerous quotes from Dr. Gary Huckleberry of the



           17  Arizona Geological Survey.



           18            Did I read that correctly?



           19      A.    Yes.



           20      Q.    And that's the same Mr. Fuller -- is it your



           21  understanding that's the same Mr. Fuller who's



           22  testified this week --



           23      A.    Yes.



           24      Q.    Last time.



           25      A.    Last session, yes.
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            1      Q.    Mr. Huckleberry, are you familiar with him?



            2      A.    I'm familiar with his writings.



            3      Q.    And he wrote the document that we just looked



            4  at a few minutes ago, right?



            5      A.    He did.



            6      Q.    Is it your understanding that Mr. Huckleberry



            7  testified on behalf of the State Land Department in the



            8  2005 hearings that resulted in this 2009 decision?



            9      A.    Yes.



           10      Q.    The next sentence says -- and this is the



           11  Commission, again -- says, In the pioneer period, there



           12  was, during a good deal of the time, a single channel



           13  stream with moderate flow in the upper Gila Valley.



           14            Did I read that correctly?



           15      A.    Yes.



           16      Q.    Is that your understanding of the facts?



           17      A.    The anecdotal evidence seems to indicate



           18  that.



           19      Q.    And is that consistent with the opinion



           20  you've given to the Commission in this hearing?



           21      A.    It is.



           22      Q.    The next sentence says, The large floods of



           23  the 1890s and early 20th century changed the river



           24  significantly, such that afterwards it showed a wide



           25  sandy flood plain with several branching channels.





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1873





            1            Did I read that correctly?



            2      A.    Yes.



            3      Q.    Is that consistent with the testimony you



            4  have given yesterday and today?



            5      A.    Yes.



            6      Q.    Do you think there's any dispute about



            7  whether the floods of the 1890s and early 20th century



            8  made the Gila River generally into a wide sandy



            9  floodplain with several braiding channels?



           10      A.    I don't believe there is.



           11      Q.    The next sentence says, The consecutive



           12  floods would maintain the wide, braided conditions on



           13  the alluvial reaches of the river.



           14            Did I read that correctly?



           15      A.    Yes.



           16      Q.    Do you have any disagreement with that?



           17      A.    No.



           18      Q.    The next sentence says, The gauges and other



           19  flow data show a relatively low, although consistent,



           20  flow of this portion of the river.



           21            Did I read that correctly?



           22      A.    Yes.



           23      Q.    Do you have any disagreement with that?



           24      A.    No.



           25      Q.    I'm going to skip down some because I don't
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            1  want to read every sentence in the whole 100-and-some



            2  pages.



            3            About halfway down the page there's a



            4  statement that says, Likewise, in this area -- and here



            5  they're talking about the area around Florence.  Yeah,



            6  the area around Florence in that sentence; middle Gila,



            7  I believe.



            8            Likewise, in this area, the floods of the



            9  1890s and early 1900s caused a great deal of channel



           10  and bank cutting and transformed the Gila River into a



           11  wide, braided channel with very little depth when it



           12  did flow.



           13            Did I read that correctly?



           14      A.    Yes.



           15      Q.    Is it your understanding that's a correct



           16  statement?



           17      A.    Yes.



           18      Q.    Is that consistent with the testimony you've



           19  given to the Commission the last two days?



           20      A.    It is.



           21      Q.    If you go down to the bottom of Page 68, the



           22  Commission says, In summary, this report states; and



           23  it's my understanding, and you can correct me if you



           24  think I'm wrong --



           25      A.    Wait.  Oh, I see it.
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            1      Q.    The very bottom of the page.



            2      A.    I see it.



            3      Q.    My understanding, they're talking about the



            4  report prepared for the State Land Department, updated



            5  by Mr. Fuller himself.  Is that your understanding?



            6      A.    Yes.



            7      Q.    If you flip over to the top of Page 69, this



            8  is the Commission from 2009 quoting a report prepared,



            9  at least in part, by Mr. Fuller in 2003; is that



           10  correct?



           11      A.    Yes.



           12      Q.    Okay.  And that report was participated in by



           13  Dr. Huckleberry, also, correct?



           14      A.    That's my understanding.



           15      Q.    The quote at the top of Page 69 says, The



           16  Gila River is a classic example of a dryland river that



           17  seldom seeks an equilibrium form.



           18            Did I read that correctly?



           19      A.    Yes.



           20      Q.    Do you agree with that statement --



           21      A.    Yes.



           22      Q.    -- by Mr. Fuller?



           23      A.    Yes.



           24      Q.    Is that consistent with the testimony you've



           25  given over the last two days?
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            1      A.    It is.



            2      Q.    There's some citations there, and then it



            3  says, Unlike rivers in humid regions that have more



            4  stable channels adjusted for more continuous stream



            5  flow with less variance in discharge, the dryland



            6  rivers are inherently more unstable and more prone to



            7  changes in channel configuration.



            8            Did I read that correctly?



            9      A.    You did.



           10      Q.    Do you agree with that statement --



           11      A.    Yes.



           12      Q.    -- by Mr. Fuller?



           13      A.    Yes.



           14      Q.    Is that consistent with the testimony you've



           15  given over the last two days?



           16      A.    It is.



           17      Q.    The next sentence says, In such unstable



           18  fluvial systems, channel configuration depends much



           19  upon the history of previous flood events.



           20            Did I read that correctly?



           21      A.    Yes.



           22      Q.    Do you agree with that statement by



           23  Mr. Fuller, quoted by this Commission in 2009?



           24      A.    I do.



           25      Q.    Is that consistent with your testimony in the
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            1  last two days?



            2      A.    It is.



            3      Q.    The next sentence says, Periods of high flood



            4  frequency are likely to correlate with periods of



            5  increased channel instability.



            6            Do you agree with that statement?



            7      A.    I do.



            8      Q.    Did I read it correctly?



            9      A.    Yes.



           10      Q.    Is that consistent with the testimony you've



           11  given to the Commission this week?



           12      A.    Yes.



           13      Q.    The next sentence says, Consequently channel



           14  plan form and geometry of the lower Gila River in 1912



           15  can also be characterized as mostly shallow and



           16  braided.



           17            Do you agree with that statement by



           18  Mr. Fuller?



           19      A.    I do.



           20      Q.    Is that consistent with your testimony over



           21  the last couple of days?



           22      A.    It is.



           23      Q.    The last sentence in that quote says, The



           24  premise of this study is that the Gila River responds



           25  to secular climatic variability by radical changes in
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            1  channel configuration and that periods of increased



            2  flood frequency correlate with unstable, braided



            3  channel conditions.



            4            Did I read that one correctly?



            5      A.    Almost.  You left out large flood frequency.



            6      Q.    I'm just checking to see if you're watching.



            7            Is that consistent with your testimony over



            8  the last couple days?



            9      A.    It is.



           10      Q.    And do you agree with the statement by



           11  Mr. Fuller, as quoted by the Commission in this 2009



           12  report?



           13      A.    I do agree with it.  I believe that actually



           14  came from the Huckleberry document, but I agree with



           15  it.



           16      Q.    Huckleberry chapter in the report that was



           17  signed by Mr. Fuller, prepared by Mr. Fuller; is that



           18  correct?



           19      A.    Yes.



           20      Q.    And then the next sentence, and I'm not going



           21  to go through and read it line by line, but the next



           22  sentence talks about Mr. Huckleberry's testimony before



           23  the Commission on November 17th, 2005; is that right?



           24      A.    Yes.



           25      Q.    Among other things, Dr. -- Mr. Huckleberry --
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            1  is it Mr. Huckleberry or Dr. Huckleberry?  Do you



            2  know?



            3      A.    I believe it's Mister.



            4      Q.    Okay.  Mr. Huckleberry stated that the Gila



            5  River was a very dynamic river because the discharge is



            6  so fluctuating and thus is similar to other rivers in



            7  dry lands and deserts.



            8            Is that what it says there?



            9      A.    It is.



           10      Q.    And do you agree with that?



           11      A.    I do.



           12      Q.    Maybe I am going to read every sentence.



           13            He stated that the character of the river had



           14  been significantly changed by the very large floods,



           15  particularly those in 1891, 1893, 1905 and 1916.



           16            Is that correct?



           17      A.    And, also, 1906.



           18      Q.    And that's consistent with the testimony



           19  you've given over the last couple of days?



           20      A.    Yes.



           21      Q.    And the rest of that page goes on to talk



           22  about the statements that Mr. Huckleberry made in his



           23  testimony to the Commission back on November 17th,



           24  2005?



           25      A.    Yes, it does.
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            1      Q.    And it's your understanding at that point he



            2  was testifying on behalf of the State Land Department



            3  itself; is that correct?



            4      A.    That's my understanding.



            5      Q.    So based upon your review of the Commission's



            6  report and the statement of the evidence that was



            7  presented back in 2005, including statements by



            8  Mr. Fuller and Dr. Huckleberry, Mr. Huckleberry, do you



            9  believe there's any reasonable dispute that the floods



           10  in the late 1890s and early 1900s changed the channel



           11  form of the Gila River?



           12      A.    I think there's no dispute about that.



           13      Q.    Do you think there's any reasonable



           14  dispute of the fact that after those floods, in and



           15  about the date of Arizona statehood, that the Gila



           16  River, because of those floods, was a wide, braided



           17  channel?



           18      A.    I don't believe there's any dispute about



           19  that.



           20      Q.    And is that a big portion of what your



           21  opinion has been today, those two things I just talked



           22  about?  What your opinion has been over the last couple



           23  of days, is that a big portion of what you're talking



           24  about?



           25      A.    Those are very important elements of my
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            1  opinion.



            2      Q.    And the other -- my understanding of the



            3  third element of your opinion is, based upon that and



            4  other evidence, you believe that the river was not



            5  navigable in its ordinary and natural condition?



            6      A.    That's correct.



            7      Q.    So if those are the three underpinnings,



            8  three main things you said in your testimony, the first



            9  two really have been agreed by the State's experts,



           10  already found by the Commission, and also agreed to by



           11  Dr. Huckleberry; is that right?



           12      A.    That appears to be the case.



           13      Q.    The last thing I want to deal with in this



           14  report is, on Page 70 it starts talking about -- the



           15  Commission there starts talking about Dr. Schumm.  And



           16  we have had some discussion of Dr. Schumm over the last



           17  couple days.  And he, I assume, also in this report --



           18  excuse me.  This decision also shows that he agrees



           19  with those two premises that we just talked about,



           20  right?



           21      A.    That's correct.



           22      Q.    That there was a change in the channel and



           23  that it was braided after the floods?



           24      A.    That's correct.



           25      Q.    Okay.  The only portion I want to refer you
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            1  to, in addition to that where it referred to



            2  Dr. Schumm, is, I think maybe it was in response to



            3  Mr. Slade's questioning yesterday.  It might have been



            4  Mr. Hyrcko today.  It all kind of blends together for



            5  me.  But one of them asked you, didn't Dr. Schumm just



            6  deal with the portion of the Gila River below the Salt



            7  River confluence.  Do you recall that?



            8      A.    I recall that question.



            9      Q.    And do you recall your answer was saying,



           10  yeah, I think he did just deal with the lower portion



           11  below the Salt River confluence?



           12      A.    Yes.  I based that on the title of his



           13  report.



           14      Q.    And the title of his report probably leads to



           15  that conclusion, in that it deals with the lower -- the



           16  title says the lower Gila River; is that right?



           17      A.    That's correct.



           18      Q.    On Page 72 of the Commission's report,



           19  there's some discussion, some quoted testimony by the



           20  Commission, and testimony by Dr. Schumm, that would



           21  seem to refute that conclusion; is that right?



           22      A.    Yes.  He had information in his report that



           23  applied, actually, to the middle reach of the Gila



           24  upstream from the Salt River confluence.



           25      Q.    And there on Page 72, they're quoting the
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            1  transcript from the November 17th, 2005 hearing at



            2  Page 21.  I would like you to just read along with me



            3  and make sure I'm reading this right.  They're talking



            4  about his opinion that the river is nonnavigable.  And



            5  if you start at the question about two-thirds of the



            6  way down the page.  And it doesn't say who was asking



            7  the questions.



            8            And you said that's in regard to lower reach.



            9  Is that correct?



           10            Do you see that question?



           11      A.    I see that.



           12      Q.    Okay.  And then Dr. Schumm's response is:



           13            Well, that's the title of my report, but the



           14  data and information that I had from Huckleberry and



           15  Burkham show that the river was -- the entire river



           16  increased in width during that time.  So my assumption



           17  is it's wide, it's shallow, steep, braided river.  And



           18  that type of river without the vast quantities of water



           19  in the Nile and --



           20            I'm not even going to say this next word



           21  right.  Brahmaputra?  How do you say that?



           22      A.    Brahmaputra.



           23      Q.    -- Brahmaputra, would likely be unsusceptible



           24  to navigation.



           25            And then after a break the quote continues:





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1884





            1            So, Dr. Schumm, is it your opinion that the



            2  entire length of the Gila River through Arizona is



            3  non-navigable?  Answer:  I would have to say yes,



            4  that's my conclusion.



            5            Did I read that correctly?



            6      A.    You did.



            7      Q.    So based upon that testimony, quoted by the



            8  Commission itself in its report, is it your



            9  understanding that Dr. Schumm, in his testimony, dealt



           10  with the entire Gila River and not just the portion



           11  below the Salt River confluence?



           12      A.    That's correct.



           13      Q.    Okay.  Last question, I hope.



           14            Is there anything that you've heard in the



           15  testimony in June and the testimony over the last,



           16  roughly, two and a half days this week that has changed



           17  your conclusions and opinions as set forth in your



           18  report?



           19      A.    No.



           20                 MR. MCGINNIS:  No more questions.



           21                 CHAIRMAN NOBLE:  Thank you.



           22                 Now, are there any other witnesses in



           23  opposition?



           24                 Oh, do you want to ask him some?



           25                 MR. HELM:  I would beg permission of
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            1  the Commission to do this.  I realize that I



            2  sometimes engage in a folly of thinking that lawyers



            3  won't bring up stuff that they didn't use on direct



            4  when they get the privilege to do redirect, but I



            5  usually get proved wrong, and Mark has once again



            6  proven me wrong.



            7                 CHAIRMAN NOBLE:  Excuse me, John, but



            8  are you bringing up something that didn't come up on



            9  direct or cross?



           10                 MR. HELM:  I believe so.  I mean this



           11  last flight through your 2005 report I don't recall



           12  Mark ever bringing up on his direct.



           13                 MR. MCGINNIS:  Everything I did in



           14  redirect was tied directly to something they brought up



           15  in cross.  Now, my redirect doesn't have to be within



           16  the scope of my direct if they go outside the scope of



           17  my direct in their cross.



           18                 I thought I was pretty careful in



           19  letting you know what portion of their cross I was



           20  dealing with.  If you want to go back through that,



           21  that's fine.  But there's no reason whatsoever for any



           22  recross of this witness, and especially by a different



           23  lawyer than the one who, from the same party, who



           24  crossed him the first time.



           25                 MR. HELM:  We never asked a question on
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            1  that report.  Now, I can't swear for --



            2                 MR. SLADE:  I didn't ask a question, nor



            3  did Dr. Mussetter cite that report in any of his



            4  documents.



            5                 MR. MCGINNIS:  That report was directly



            6  responsive to the questions from this gentleman,



            7  Mr. Slade, who seemed to be saying that the only thing



            8  that was different between those two maps was the



            9  difference in the mapping methods.



           10                 And I went through that report to show



           11  that not only Mr. Slade -- not only Dr. Mussetter --



           12  what's your name -- Dr. Mussetter, but also Mr. Slade's



           13  own expert to this Commission had testified to the same



           14  thing that Mr. Slade was trying to disprove.



           15                 MR. HELM:  In the real world, that



           16  wouldn't be connected.



           17                 CHAIRMAN NOBLE:  Mr. McGinnis, I agree



           18  with you.



           19                 Mr. Helm, proceed.



           20                 MR. HELM:  Thank you.  I just have a



           21  few.



           22                 MR. MCGINNIS:  Will I have a chance to



           23  re-redirect after he's done?



           24                 CHAIRMAN NOBLE:  Mr. McGinnis, obviously



           25  this chair is not going to restrict hardly anybody.
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            1                 MR. MCGINNIS:  Okay.



            2



            3                   RECROSS-EXAMINATION



            4  BY MR. HELM:



            5      Q.    I just want to talk to you about the report



            6  that you -- Mark just asked --



            7                 CHAIRMAN NOBLE:  Oh, the chair would be



            8  most impressed if you would do it standing up, because



            9  that means it's not going to take very long.



           10                 MR. HELM:  It won't.



           11                 CHAIRMAN NOBLE:  No, go ahead and --



           12                 MR. HELM:  No, for me, you can see.



           13                 CHAIRMAN NOBLE:  -- sit down, John.  Sit



           14  down, John.



           15                 MR. HELM:  It's only four paragraphs.



           16                 CHAIRMAN NOBLE:  Sit down.  We're going



           17  to be fine.



           18                 MR. SPARKS:  Do you want me to hold your



           19  notes up over here so you can see them?



           20                 MR. HELM:  You couldn't read it.



           21                 MR. SPARKS:  No, so you can see them.



           22                 MR. HELM:  No, no, that's fine.  I do



           23  better this way.



           24  BY MR. HELM:



           25      Q.    Now, regarding the Commission's 2005 report
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            1  that you've testified here to, as I get it, basically



            2  what you're saying is, I've read that report and my



            3  testimony is consistent with all of the things that are



            4  stated in that report?



            5      A.    In the section that deals with the geology



            6  and geomorphology of the river, I have read that in



            7  some detail, and my testimony is consistent with that.



            8      Q.    Is it fair to say that by no means -- well,



            9  let me back up one.



           10            You didn't do any other scientific tests or



           11  studies other than the ones that you've told us about



           12  before redirect, correct?



           13                 MR. MCGINNIS:  This is clearly outside



           14  the scope of my questioning about the report.  If we're



           15  going to go outside, outside, outside, we're going to



           16  be here for several more days.  The questions of the



           17  scientific study have nothing to do with what he said



           18  he was just going to ask him about, which was the 2009



           19  report.



           20                 MR. HELM:  If I can get the rest of the



           21  stuff out, it might, Mark.



           22                 MR. MCGINNIS:  You just asked a



           23  question, and I'm objecting to that question.



           24                 MR. HELM:  I know you've got some



           25  heartburn because you did a fairytale on it.  Let me
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            1  finish.



            2                 CHAIRMAN NOBLE:  Excuse me.  This is the



            3  direction, okay?  Up here is where we talk.



            4                 MR. MCGINNIS:  I have no heartburn, by



            5  the way.



            6  BY MR. HELM:



            7      Q.    The question goes like this:  What we're



            8  getting to is, you didn't do the research, did you,



            9  Doctor, that was done to support the 2005 report from



           10  the Commission?



           11                 CHAIRMAN NOBLE:  Dr. Mussetter.



           12                 THE WITNESS:  I did not do that



           13  research, no.



           14  BY MR. HELM:



           15      Q.    Okay.  Did you read all of that research?



           16      A.    I couldn't say I read 100 percent of it, but



           17  I read the bulk of it.



           18      Q.    When you say the bulk, what do you mean by



           19  the bulk?  Whose did you read?  Which of the witnesses'



           20  research did you read?



           21      A.    Well, clearly Dr. Schumm's.



           22      Q.    Okay.



           23      A.    I've been read several of Huckleberry's



           24  papers.  I've read --



           25      Q.    Did you read the paper or did you read the





                  COASH & COASH, INC.                   602-258-1440



                  www.coashandcoash.com                 Phoenix, AZ

�



                        GILA RIVER      VOL. VIII      08/20/2014

                                                                      1890





            1  primary work behind the paper?



            2      A.    I would have to go back through the details.



            3  I'm sure I read some of the primary work behind it as



            4  well.



            5      Q.    Okay.  And am I right you haven't done any



            6  independent research, other than what you've already



            7  told us about, rendering your other opinions?



            8      A.    We've been through that.  Yes.



            9      Q.    Did you read the entire transcript from the



           10  2005 hearing?



           11      A.    Not the entire transcript, no.



           12      Q.    You weren't present for the 2005 hearing?



           13      A.    I was not.



           14      Q.    Okay.  Did you review every exhibit submitted



           15  for the 2005 hearing?



           16      A.    No.



           17      Q.    And, lastly, Huckleberry and Burkham did not



           18  study the entire Gila River in their reports, did they?



           19      A.    That's true.



           20                 MR. HELM:  All I have.



           21                 CHAIRMAN NOBLE:  Thank you.



           22                 Mr. McGinnis?



           23                 MR. MCGINNIS:  Nothing worth responding



           24  to there, Your Honor.



           25                 CHAIRMAN NOBLE:  Now, is there any other
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            1  evidence to be presented by a party who might be in



            2  opposition to a finding of navigability on the Gila?



            3                 (No response.)



            4                 CHAIRMAN NOBLE:  If not, then are we



            5  ready for rebuttal testimony?



            6                 MS. HERNBRODE:  Mr. Chairman, in the



            7  interest of time, the State has carefully reviewed what



            8  has happened in these last set of weeks, and we don't



            9  feel we need any rebuttal.



           10                 However, if the Commission has any



           11  questions of Mr. Fuller, we are happy to make him



           12  available.



           13                 CHAIRMAN NOBLE:  Do you have any



           14  questions for him?



           15                 No.



           16                 Jim?



           17                 MR. HOOD:  Mr. Chairman, I just wanted



           18  to remind you that there was some discussion about --



           19  you got it.



           20                 CHAIRMAN NOBLE:  You may show up late,



           21  but you're on top of things.



           22                 Do you have any questions for --



           23                 MR. BREEDLOVE:  Commissioner Allen might



           24  have some questions for Rich.



           25                 CHAIRMAN NOBLE:  Mr. Hood, would it be
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            1  possible --



            2                 Thank you, Dr. Mussetter.  We excuse



            3  you.



            4                 Would it be possible if we could have



            5  Mr. Burtell come back up?



            6                 MR. HOOD:  That sounds great.



            7                 MS. HERNBRODE:  I would like to reserve



            8  rebuttal at this point, I guess, Mr. Chairman.  I'm not



            9  sure what we're doing here, so...



           10                 CHAIRMAN NOBLE:  I'm about to explain.



           11                 MS. HERNBRODE:  I apologize for jumping



           12  ahead.



           13                 MR. HOOD:  Just for Ms. Hernbrode, she



           14  may not be aware.  This isn't -- I'm not going to be



           15  asking Rich more questions, except perhaps in



           16  follow-up.



           17                 There was some questions by the



           18  Commissioners that they didn't have a chance, so this



           19  is their opportunity for that.  So barring follow-up, I



           20  don't have any questions.



           21                 CHAIRMAN NOBLE:  Oh, you're not?



           22                 Mr. Burtell, are you ready to come up?



           23                 MR. BURTELL:  Yes.



           24                 CHAIRMAN NOBLE:  You're not going to



           25  have to.
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            1                 You think the State surprises us.  Bill,



            2  you surprised us.



            3                 What had happened was, at the conclusion



            4  of Mr. Burtell's previous testimony, the chair



            5  inadvertently concluded the hearing without allowing



            6  Commissioners to ask some questions.  And there was a



            7  Commissioner who had a question or two, and we've



            8  decided not to ask those.  That's what we were going to



            9  do.



           10                 Now, I understand that this kind of



           11  concludes it for this part of the Gila River hearing.



           12                 We are scheduled to be in Florence a



           13  week from Friday, on August 29, at 11:00 a.m., to take



           14  local testimony only with regards to the Gila.



           15                 Is there any question about that?



           16                 Mr. Sparks.



           17                 MR. SPARKS:  Mr. Chairman, yes.  Will



           18  the record remain open through the conclusion of the



           19  hearing in Florence?



           20                 CHAIRMAN NOBLE:  Let me get to that in



           21  just a moment.  Let me hear from -- was that what you



           22  were asking?



           23                 MR. HELM:  I'm just trying to figure out



           24  the time frame for my bass fishing.



           25                 CHAIRMAN NOBLE:  Okay.  Here's the
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            1  record situation:  The record will remain open until



            2  Monday, September 15, close of business, 5:00 p.m.



            3                 You've either entered that into your PDA



            4  or you've written it down in your scribble, I mean



            5  scrabble.  Anyway.



            6                 MR. SPARKS:  The scribble part refers to



            7  the fact that you can read upside down from 20 feet



            8  away.  That's really good.



            9                 CHAIRMAN NOBLE:  But I know who to look



           10  at.  Notice I didn't even go that direction.



           11                 MR. MEHNERT:  And I'll send the notice



           12  out to the people who aren't here.



           13                 CHAIRMAN NOBLE:  Is there anything else



           14  we need to take up today?



           15                 Yes, John.



           16                 MR. HELM:  Just to continue my



           17  curiosity, in terms of when we're going to start



           18  counting the 30 days that our memorandum is due, then



           19  will that be 30 days after we get the -- or 10 days



           20  after we get the transcript, will it be 10 days after



           21  your hearing in Florence, assuming that the transcript



           22  will have arrived by that period?  I'm just trying to



           23  see what may help there.



           24                 MS. HERNBRODE:  It won't have.



           25                 CHAIRMAN NOBLE:  Joy?
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            1                 MS. HERNBRODE:  We will not have a



            2  transcript by next Friday, I can guarantee you that.



            3                 CHAIRMAN NOBLE:  We'll send out a notice



            4  as to when the briefing period will start.



            5                 Mr. McGinnis.



            6                 MR. MCGINNIS:  Just in terms of giving



            7  us one less thing for lawyers to fight out, again, I



            8  think it would be helpful if you put the dates of the



            9  briefing in about, you know, when the briefs are due,



           10  so we don't fight out about what --



           11                 CHAIRMAN NOBLE:  Rather than number of



           12  days?



           13                 MR. MCGINNIS:  Yeah.



           14                 CHAIRMAN NOBLE:  We will do that.



           15                 MS. HERNBRODE:  Sorry.  Can you remind



           16  us?  I remember vaguely that there were perhaps some



           17  page limitations.  I'm hoping that they will be quite



           18  generous because, there was a lot --



           19                 CHAIRMAN NOBLE:  Let's ask Poncho.



           20                 MR. BREEDLOVE:  Well, I thought we would



           21  be consistent with what we've done in the past.



           22                 CHAIRMAN NOBLE:  It will consistent with



           23  what we've done in the past.



           24                 MR. BREEDLOVE:  Which I believe was



           25  20/30 and then unlimited for the findings of fact and
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            1  conclusions of law.



            2                 MR. MEHNERT:  Right.



            3                 CHAIRMAN NOBLE:  Okay.  Now, does that



            4  help at all?



            5                 We will give you number of days and date



            6  when due when we send it out, send out the notice.  It



            7  is 20 for opening, 30 for response, and then the



            8  proposed findings of fact, conclusions of law, and



            9  other items is an unlimited page.



           10                 Was it the other way around?



           11                 MR. HOOD:  My recollection on the Santa



           12  Cruz, which was the most recent one we finished



           13  briefing, I thought it was 20 and 10, which may be a



           14  little too short for this.  But it was shorter.  I know



           15  that the response memos were shorter than the --



           16                 CHAIRMAN NOBLE:  We don't like shorter



           17  comments.



           18                 MR. BREEDLOVE:  I think it was 30/20.



           19                 CHAIRMAN NOBLE:  Joe and I, we kind of



           20  avoid those shorter comments.



           21                 MR. BREEDLOVE:  I think it was 30/20.



           22                 (The proceedings were interrupted by the



           23  Court Reporter.)



           24                 CHAIRMAN NOBLE:  It's not that important



           25  to have this on the record.
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            1                 Okay, we will make it consistent.  When



            2  we send it out, it will be the same as for the Santa



            3  Cruz.  So if you want to go back and look at what the



            4  Santa Cruz was, it will be the same.



            5                 MS. HERNBRODE:  I'm sorry, Mr. Chairman.



            6  If you really are -- if it really is 20 and 10, I'm



            7  going to have to make a motion for more pages.



            8                 So I think we can agree with the 20/30,



            9  whichever way you flip it, or 30/20.  I might be able



           10  to make that happen.  But I --



           11                 CHAIRMAN NOBLE:  Let's discuss this



           12  then.  What is a reasonable number John?



           13                 MR. HELM:  For statement of facts or for



           14  briefing?



           15                 MS. HERNBRODE:  Briefs.



           16                 CHAIRMAN NOBLE:  For introduction.



           17                 MR. HELM:  Oh, just the introductory



           18  portion?  I can get it in 100 pages without any problem



           19  at all.



           20                 No, I mean, what do they give you, 30 at



           21  the Court of Appeals these days?



           22                 MR. HYRCKO:  It's word count.



           23                 MR. HELM:  Word count.  How many words?



           24                 MR. HYRCKO:  15,000.



           25                 MR. HELM:  15,000 words?
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            1                 CHAIRMAN NOBLE:  Then you have to get



            2  the word counter working.



            3                 MS. HERNBRODE:  Yeah, please don't do



            4  that.



            5                 MR. HELM:  30 pages then for opening and



            6  20 for close.



            7                 CHAIRMAN NOBLE:  Yeah, but we've had a



            8  lot more evidence in this particular one than we did



            9  the Santa Cruz, haven't we?



           10                 MR. BREEDLOVE:  Yes.



           11                 CHAIRMAN NOBLE:  Mr. McGinnis.



           12                 MR. MCGINNIS:  I guess some of that has



           13  to do with whether you want us to do our proposed



           14  findings with the opening brief or with the response



           15  brief.



           16                 CHAIRMAN NOBLE:  Proposed findings are



           17  not subject to a page limitation.



           18                 MR. MCGINNIS:  I guess that was what I



           19  was thinking, was that if -- frankly, if our opening



           20  brief, if we can do our proposed findings at the same



           21  time, cite to the proposed findings, it makes your



           22  brief not quite so long.  But 30 pages, I think, is



           23  that what you -- is that what John suggested?



           24                 MR. HELM:  Yes.



           25                 MR. MCGINNIS:  That should be fine.
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            1                 CHAIRMAN NOBLE:  Let's just do 30 all



            2  the way along.  You've got 30 to open.  You've got 30



            3  to respond with.



            4                 MR. MCGINNIS:  And no limit on the



            5  findings and conclusions?



            6                 CHAIRMAN NOBLE:  No limit on the



            7  findings, the proposed.



            8                 MR. HELM:  And my suggestion there would



            9  be that after the second -- because while I doubt it,



           10  Mark might say something that would make me change my



           11  mind on one of the proposed findings and I wouldn't put



           12  it in.



           13                 MR. SPARKS:  Your Honor, I've known him



           14  50 years.  He's never changed his mind.



           15                 CHAIRMAN NOBLE:  Mark?



           16                 MR. SPARKS:  John.



           17                 CHAIRMAN NOBLE:  John, I've heard that.



           18                 MR. HELM:  I know.



           19                 CHAIRMAN NOBLE:  At any rate --



           20                 MR. HELM:  I'm a hardhead.



           21                 CHAIRMAN NOBLE:  At any rate, if you



           22  want to respond to something, you know, okay, so it's



           23  going to be 30/30 is what it's going to be, and



           24  proposed findings of fact, et cetera, that's unlimited.



           25                 MR. HOOD:  And due with the response
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            1  memoranda, correct?



            2                 CHAIRMAN NOBLE:  You can do it when you



            3  want it --



            4                 MR. HOOD:  Okay.



            5                 CHAIRMAN NOBLE:  -- okay?



            6                 MR. SPARKS:  May we have posting as the



            7  time for posting is filing; in other words, posting



            8  with the U.S. Postal Service?



            9                 CHAIRMAN NOBLE:  Yes.



           10                 MR. SPARKS:  Thank you.



           11                 CHAIRMAN NOBLE:  In other words, when



           12  it's postmarked --



           13                 MR. SPARKS:  Yeah, when it's postmarked.



           14                 CHAIRMAN NOBLE:  -- is the same as being



           15  received.



           16                 MR. SPARKS:  Yes.  Well, at least filed.



           17                 CHAIRMAN NOBLE:  Okay, filed.



           18                 MR. SPARKS:  Yeah.



           19                 MR. HELM:  I would --



           20                 CHAIRMAN NOBLE:  You want it with the



           21  response?



           22                 MR. HELM:  No, I would like it like



           23  10 days after, because honestly, I always hope that



           24  somebody will say something and I'll take something out



           25  of it, because in the responses I get, I might say, oh,
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            1  that's right, you know, and forget it.



            2                 CHAIRMAN NOBLE:  Just making a quick



            3  snap decision, here's what we're going to do with



            4  regards to the proposed findings of fact and



            5  conclusions of law.  You will have 10 days after any



            6  filing of a proposed findings of fact and conclusions



            7  of law in which to respond, with a maximum of 10 pages.



            8                 Any other issues?



            9                 Go ahead, John.



           10                 MR. HELM:  The only thing is, I wasn't



           11  clear when -- the findings of facts are going to be due



           12  with the response memorandum?



           13                 CHAIRMAN NOBLE:  That's the latest they



           14  can be filed.  If you want to file them before that,



           15  you can.



           16                 MR. HELM:  Okay.



           17                 MR. BREEDLOVE:  That's consistent with



           18  what we've done.



           19                 MR. MEHNERT:  Yes.



           20                 CHAIRMAN NOBLE:  Any other items?



           21                 Who's taking the rest of the donuts?



           22  Oh, come on.  The security guard is going to have to



           23  eat them now.



           24                 MR. MEHNERT:  Who has young children?



           25                 MR. BREEDLOVE:  That's the last thing I
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            1  need.



            2                 MR. MEHNERT:  Yeah, I know, more sugar.



            3                 CHAIRMAN NOBLE:  Okay.  Then we're in



            4  recess.



            5                 (The proceedings recessed at 2:03 p.m.)
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