


Appendix 42: Commissioner - Laughlin River Tours Decision (1989)

United States Department of the Interior

BUREAU OF RECLAMATION
WASHINGTON, D.C. 20240

JAN S 1089

DECISION

Ronald R, Madson, Esquire

Attorney for Complainant Laughlin
River Tours, Inc., and John T, Talley
530 South Fourth Street

Las Vegas, Nevadsa 89101
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Dear Mr. Madson:

1 have reviewed your sppeal brief and the Adainistrative Record. From thig
raview 1 have concluded that the decision rendered by Regional Director
Edward M. Hallenbach on Septesber 19, 1988, is the correct decision and

it is heraby affirmed.

In 1902, when Theodore Roosévelt created the Reclamarion Service, nov the
Bursau of Reclamation, he used the words *... to do the great&st good for
the greatest number" to guide the actions of this agency in conducting
conservation activicies in the West, Since that time, Congress has sought
to embody the spiric of Roosevelt’s words in legislation enacted which
affect the npatural resources of the West, Novhere is this more apparent
than in the oparation of rhe Colerado River system,

Congress has entrusted the Secretary of the Interior with povers to direct,
manage, and coordinate the operation of the Colerade River reservoir system
pursuant to the Boulder Canyon Project Act and the other stacutes, courc
decisiong, decrees, treaties, and contracts which constituce the "Law of
the River”, This body of law gujdes the Secretary in rthe exercise of
discretion and judgementc in managing Colorads River operacions, in
balancing the competing interests on the Colorado River, and requires
consultacion with the seven basin States in forecasting and in the
formulation of operatian plans. That is to say, the Secretary is not at
liberty to comply with individual or collective requests unless such
requests sre consistent with the "Law of the River."

A-H533




Appendix 42: Commissioner - Laughlin River Tours Decision (1989)

The central fssues presented by your initial applicstion for sdministrative
relief are whether the Bureau of Reclamation, theough its operations, has
rendered the Colorado River non-navigable and vhether wa are required by
federal law, specifically the Boulder Canyon Project Act of 1928, 43 U.5.C.
617_8C seg., to release "ar all times,” or at least during the oparational
hours of your clients's tour boat service, sufficient wvacer to meet the
navigational needs of his boats. Your {ritisl request vas for 10,000

cfs but has since been medified to 7000 cfs even flow arscund the clock.

Your request for sdministrative relief relies heavily on an Interpretatior
of the Boulder Canyon Project Act that asserts s Congressionel incent to
impose a rigid priority system te the uses that should be made of the
River. The Regional Director's Decision (Decision) dated September 19,
1988, faile to find such clarity in g reading of the statute snd neither
do 1. But mereover, the Boulder Canyon Project Act is but one of the
nany parts of the "Law of the River®., Because of their interrelationships,
I believe they must be viewed in the aggregate, and in so doing I find that
" che purposes for which cthe River is operated cannot be considered mutually
exclusive due to the inherent conflicts between the purposes. For these
reasons and those scated on pages 21-24 of the Decision, I concur with the
conclusion that the Bureau of Reclamation is not obligated to mest your
requesc.

You slso assert that the Colorado River has been made nonnavigable by che
operstions of the Buresu of Reclamation. On page 17 of your oppo-

gition to the June 27, 1988 Proposed Administrative Decision of the
Regional Dirsctor, you conclude:

The test of vhether ts (sic) rivar is navigable is whether the river
is one of "general and common usefulness for the purpose of trade and
commerce." JOHN TALLEY re-emphasizes that the present river ragu-
lation (gyrating release patterns) by the BUREAU renders the river
usable for trade or commerce with respect to his operation.

Thersfore, not only has the Buresu’s current Operating Crireria pog

{mproved navigsarion, but the Bureau's actions has creaated eondicions

vhich render the river non-navigeble...
1 belfeve it is well settlad that in order to be deemed navigable, the
whole of 2 stream need not be navigable and it need not be navigable 2t all
times. tatess v. _Appalachian ggue;3go,;3(1zgg) 311 U.s. 377, 409
Arizong California, (1931) 283 U.S. 423, 433, ; United Stgtes v. Utah
(1933? 2;5 U.§8. 684, aé)(And ;urchpr, Article IV of the Colorado River
Compact recognized that the river had ceased to be navigable for commercial
purposes. We are also mindful of Congress’ intent as stacted in h:afings "
prior to the passage of the Boulder Canyon Project Act that the flow of the
river be {ntended for use by power boats and other small crafe.
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1 believe the record shows that the Buresu is oeeting its responsibilicies
in adminiscering the River. Your appeal is therefore denied.

This decision s finel for the Department of the Interior,

Sinecarely,

C. Dale Duvall
Comnissioner

ec: Clerk of the Court
U.5. District Court
B.O. Box 11130
Ranc, Navada 89520
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