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 1                TRANSCRIPT OF PROCEEDINGS
 2
 3                 CHAIRMAN NOBLE:  Good morning.  We
 4  welcome you to day two, sometimes known as round two,
 5  of the Arizona Navigable Streams Adjudication
 6  Commission hearing on the Salt River.
 7                 Mr. Slade, are you prepared to proceed?
 8                 MR. SLADE:  I am, Mr. Chairman.
 9                 CHAIRMAN NOBLE:  Thank you.  Please go
10  forward.
11                 DIRECTOR MEHNERT:  Do you want to do
12  roll call?
13                 CHAIRMAN NOBLE:  Sure.  Let's do roll
14  call.
15                 DIRECTOR MEHNERT:  Commissioner Allen?
16                 COMMISSIONER ALLEN:  Present.
17                 DIRECTOR MEHNERT:  Commissioner Henness?
18                 COMMISSIONER HENNESS:  Here.
19                 DIRECTOR MEHNERT:  Commissioner Horton?
20                 COMMISSIONER HORTON:  Here.
21                 DIRECTOR MEHNERT:  Chairman Noble?
22                 CHAIRMAN NOBLE:  Here.
23                 DIRECTOR MEHNERT:  We have a quorum.
24  And Fred Breedlove said he'd be a few minutes late.
25                 CHAIRMAN NOBLE:  All right, Mr. Slade.
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 1                 MR. SLADE:  Morning, Commissioners.  My
 2  name, again, is Eddie Slade, representing the Arizona
 3  State Land Department.  And I have with me here today
 4  Tyler Williams.
 5
 6                      TYLER WILLIAMS,
 7  called as a witness on behalf of the State Land
 8  Department, was examined and testified as follows:
 9
10                    DIRECT EXAMINATION
11  BY MR. SLADE:
12      Q.    Tyler, can you please introduce yourself for
13  the record?  What is your name?
14      A.    My name is Tyler Williams.
15      Q.    Okay.  Great.
16                 CHAIRMAN NOBLE:  Could we have an
17  address?
18                 THE WITNESS:  Center Street, Flagstaff,
19  Arizona.
20                 CHAIRMAN NOBLE:  Could you be a little
21  more specific?
22                 THE WITNESS:  2819 Center Street,
23  Flagstaff, Arizona.
24                 CHAIRMAN NOBLE:  Thank you.
25
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 1  BY MR. SLADE:
 2      Q.    So you're an Arizona native?
 3      A.    Yes.
 4      Q.    And how long --
 5      A.    Well, I mean, I've lived here since 1977.
 6      Q.    1977?
 7      A.    Yeah.  I was not born here.
 8      Q.    Where were you born?
 9      A.    Camden, New Jersey.
10      Q.    How did you get out west?
11      A.    My dad moved us here.  He was -- he flew --
12  he trained fighter jets for World War II out of
13  Williams Field.  He always had an affinity for Arizona,
14  so he wanted to move back.  So he bought a ranch near
15  Prescott, tried the ranching life.
16      Q.    Didn't work out?
17      A.    You know, it worked out.  Maybe it was a bit
18  of an education.  So he went back to football coaching,
19  and we settled in Prescott, Arizona.  That's where I
20  grew up.
21      Q.    Then you moved to Flagstaff?
22      A.    I moved to Flagstaff for college, went to NAU
23  there.  More or less been -- lived there between
24  travels ever since.
25      Q.    And what was your education and background
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 1  out of NAU?
 2      A.    I studied geography.
 3      Q.    And what is your occupation currently?
 4      A.    A writer, primarily, and a guide.  I write
 5  for magazines, several outdoor-related magazines, and
 6  published guidebooks that I've written.
 7      Q.    Can you list some of the magazines that you
 8  have written for?
 9      A.    Canoe & Kayak, Kayak Session magazine,
10  American Forests Magazine.  Those are the primary ones.
11                 VOICE:  Pardon me, Counsel, could the
12  witness adjust the mic, so that --
13                 DIRECTOR MEHNERT:  He is right in front
14  of the mic.
15                 MR. SLADE:  We will try to talk more
16  into the mic.
17  BY MR. SLADE:
18      Q.    What publications have you put out in terms
19  of books?
20      A.    Seven books:  Canyoneering Arizona, Paddling
21  Arizona, Arizona Summits North, Arizona Summits South,
22  Whitewater Classics, Big Tree Hikes of the Redwood
23  Coast, and a book called Grand Canyon River Hikes.
24      Q.    Is this your book Paddling Arizona?
25      A.    Yes, it is.
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 1      Q.    Is this a recent edition or old edition?
 2      A.    That is an older edition.
 3                 MR. SLADE:  And I believe this is in
 4  evidence, at least part of it.  I will get that
 5  evidentiary number shortly.
 6  BY MR. SLADE:
 7      Q.    Have you revised this book recently?
 8      A.    I have.
 9      Q.    And what is the latest date of the version?
10      A.    Would be spring of 2015.  It was this past
11  spring.
12      Q.    Can you talk a little bit about what is in
13  this book Paddling Arizona?
14      A.    As the subtitle would indicate, it's a guide
15  to lakes, rivers, and creeks, so paddling destinations,
16  both flatwater paddling and flat streams and whitewater
17  rivers.  Yeah.
18      Q.    So this is -- it's pretty comprehensive with
19  regards to what rivers and streams are covered in this
20  book?
21      A.    I think so.  I think I tried to put in about
22  every waterway that's ever been paddled in Arizona in
23  that book.
24      Q.    So you've got a good understanding of both
25  the comparisons and the contrasting features of various
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 1  rivers in Arizona?
 2      A.    Yes.
 3      Q.    Okay.  Including shallow streams or major
 4  rivers?
 5      A.    Yes.  Everything from the smallest creek to
 6  our biggest river.
 7      Q.    Okay.  You're going to talk about that today?
 8      A.    Sure.
 9      Q.    Great.
10            What was the original date of this book
11  Paddling Arizona?
12      A.    I believe that came out in 2006.  I think
13  it's probably on the copyright there on the title page.
14  Yeah.
15      Q.    Yes, 2006.
16      A.    Yeah.  Okay.
17      Q.    What rivers --  Well, let's back up.
18            How did you get involved in boating?
19      A.    I always had an affinity for the outdoors.
20  My cousin was part owner of a commercial rafting
21  company in Idaho when I was in college.  I worked for
22  her and her husband for a few years, got me into the
23  industry.  I began guiding rivers all over the country,
24  from West Virginia to Arizona to South Carolina to
25  Idaho.  And during that time, I got increasingly more
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 1  interested in kayaking and running rivers on my own
 2  time in whatever kind of craft was available, but
 3  kayaks were what I was most drawn to.  And yeah, it
 4  went from there.  It sort of steered my life from then
 5  forward, really.
 6      Q.    Why were you most interested in kayaks?
 7      A.    Because they are the most versatile boat in
 8  many regards, in many respects.  You know, they're --
 9  they're a nimble craft.  They're relatively small
10  boats.  I don't know.  I suppose that's pretty much it,
11  yeah.
12      Q.    Do you have experience in any other types of
13  boat?
14      A.    Yeah.  I've paddled lots of other boats.  I
15  have a little experience paddling canoes.  I have more
16  experience paddling rafts of various sizes, stand-up
17  paddle boards, river boards, inflatable kayaks, yeah.
18  I may be forgetting something, but yeah.
19      Q.    What's your canoe experience?
20      A.    I've paddled a whitewater canoe on a couple
21  occasions.  And I've taken a -- I've taken a canoe down
22  the Snake and Columbia Rivers for a couple hundred
23  miles, yeah.
24      Q.    So your limited canoe experience is a couple
25  hundred miles on various rivers?
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 1      A.    Yeah.  Yeah.  I mean, those were -- those
 2  were mainly flat rivers, you know, and a lot of that
 3  stretch, I was using a small motor on the back of the
 4  canoe, so it was different than, you know, taking a
 5  canoe down a river in a normal sense.  But I have done
 6  that as well.  I've paddled a whitewater canoe on a
 7  couple of occasions.
 8      Q.    Have you ever seen a flatboat like a rowboat
 9  or perhaps Mr. Dimock's -- are you familiar with Mr. --
10      A.    I am, yes.
11      Q.    Have you ever seen his boat, the Edith.
12      A.    I have.  I've sat in it.
13      Q.    So you are familiar with that boat?
14      A.    Yes.
15      Q.    Are you aware that the tests for navigability
16  involves thinking about boats that were available at
17  statehood and whether those boats could have been used
18  on various rivers in Arizona?
19      A.    I am, yeah.
20      Q.    Let's talk specifically about your experience
21  on the Salt.  Have you boated and seen the Salt before?
22      A.    Yes.
23      Q.    Can you explain to the Commissioners what
24  parts of the Salt you've boated and seen and the
25  various flows?
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 1      A.    I've seen the Salt River from the section in
 2  question, from the Highway 60 bridge downstream to --
 3  downstream to the diversion dam above Roosevelt
 4  Reservoir, so about a mile below the normal take-out.
 5  And I've paddled all the reservoirs on the Salt in the
 6  Superstition Mountains, Canyon Reservoir, Apache Lake,
 7  Saguaro Lake.  I've also paddled the Lower Salt below
 8  Saguaro Lake to Granite Reef Dam.  And I guess that
 9  about covers it.
10      Q.    Okay.  With respect to what the state is
11  calling Segment 2, which is Highway -- below Apache
12  Falls around Highway 60 down to the bridge at 288, down
13  Sleeper Rapid specifically, have you boated that
14  stretch at low flows and high flows?
15      A.    Yes.  I've boated that stretch -- I've boated
16  the lower portion of that stretch from 150 cfs to
17  25,000 cfs, the highest I've seen any of that section.
18      Q.    And some flows in between?
19      A.    Most often I've run it at about 500 cfs.
20      Q.    So you've seen the river at a range of flows
21  at Segment 2?
22      A.    Yes.
23      Q.    Okay.  How many times have you boated that
24  stretch?
25      A.    Oh, an estimate here, but 20 times.
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 1      Q.    In what type of boat?
 2      A.    Mostly kayak; also a packraft, very small
 3  raft that you paddle like a kayak; and a regular
 4  raft -- regular-size raft.
 5      Q.    Have you seen other boats aside from those
 6  boats that you just mentioned in that segment?
 7      A.    Oh, yeah.  I've seen all -- almost every
 8  craft I mentioned earlier, maybe with the exception of
 9  a river -- a swimming river board on that section.
10      Q.    So you've seen canoes in that section?
11      A.    I've seen canoes, I've seen inflatable
12  kayaks, I've seen rafts, I've seen stand-up paddle
13  boards.
14                 CHAIRMAN NOBLE:  Mr. Slade?
15                 MR. SLADE:  Yes.
16                 CHAIRMAN NOBLE:  Could we have a little
17  bit better description of a packraft and a raft?
18                 MR. SLADE:  Yes.
19  BY MR. SLADE:
20      Q.    Could you explain what those are?
21      A.    Yeah.  A raft is kind of what most of us are
22  more familiar with, you know, 12- to 18-foot-long raft
23  that's capable of holding several people and a lot of
24  weight.  A packraft is a very small -- it's also --
25  it's not a rubber, but it's, like, a vinyl material.
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 1  It's a very small, lightweight boat that you can put in
 2  your pack, hence the name.  And it's a one-person boat,
 3  and you paddle it like a kayak with a two-bladed
 4  paddle.  So it's just a very small -- very small raft
 5  that is paddled like a kayak.
 6                 CHAIRMAN NOBLE:  Are these inflatables?
 7                 THE WITNESS:  Yes, it is an inflatable.
 8                 CHAIRMAN NOBLE:  Both the rafts you're
 9  describing, the packraft, which comes in your
10  backpack --
11                 THE WITNESS:  Yeah, exactly.
12                 CHAIRMAN NOBLE:  -- and a regular-type
13  raft, they're both inflatable?
14                 THE WITNESS:  They're both inflatable
15  boats, yes.
16                 CHAIRMAN NOBLE:  Thank you.
17                 Sorry, Mr. Slade.
18  BY MR. SLADE:
19      Q.    So you mentioned you've seen canoes going
20  down that Segment 2.  Is that right?
21      A.    Yes.
22      Q.    And did they manage to navigate that area
23  successfully?
24      A.    Yes.
25      Q.    Do you remember what type of flows you saw
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 1  those boats at?
 2      A.    I've seen canoes there at 500 cfs and in the
 3  neighborhood of 2000 cfs.
 4      Q.    You mentioned whitewater canoes.  Is there a
 5  difference between a whitewater canoe and a regular
 6  canoe?
 7      A.    Yeah.  It's shades of gray, but, you know,
 8  anyone's idea of a canoe is basically a canoe.
 9  Whitewater canoes have a bit more -- they're a bit more
10  curved on the hull, more rocker, they call that -- so
11  they're -- and they're perhaps a bit shorter, able to
12  spin faster.  But, you know, basically, it's -- our
13  general idea of a canoe is a canoe.  There's minor
14  modifications made, depending on the purpose used.
15      Q.    Have you seen both regular canoes and
16  whitewater canoes on the Salt?
17      A.    I have, yes.
18      Q.    Both can carry significant amounts of weight?
19      A.    Both can carry significant gear, yes.
20      Q.    Have you seen the canoes with gear in them
21  going down the Salt?
22      A.    I have, yes.  The overnight gear for five
23  days of camping and living.
24      Q.    And people in the canoes --
25      A.    And people as well.
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 1      Q.    As you move down the river, can you provide
 2  the Commissioners with some perspective on the rapids
 3  that need to be either lined, or if, in fact, they do
 4  need to be portaged, and how many of those exist in the
 5  Segment 2?
 6      A.    Well, of course, it depends on the skill of
 7  the boater.  But I would think that if you -- if you
 8  had precious cargo, that you were -- you really had
 9  strong motivation not to flip over your canoe, I would
10  think that you would perhaps line the Class IV rapids,
11  of which there's three, four of those on the stretch in
12  question.
13      Q.    And what does lining mean to you?
14      A.    Lining is attaching a rope to the end of the
15  boat and sending your boat out into the current and
16  essentially letting it run the rapid on its own and
17  then hauling it in with the rope at the bottom.
18      Q.    Are you taking out your gear before you do
19  that?
20      A.    Probably not.  It depends how confident you
21  are in your lining skills.  Yeah.
22      Q.    Depends if you've done this before or if it's
23  your first time?
24      A.    Yeah.  I mean, it's your personal judgment on
25  how -- you know, how confident you are in your skills.
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 1      Q.    So you mentioned you would line potentially
 2  at four rapids, and that is from below Apache Falls
 3  down to the Sleeper Rapid.  Is that right?
 4      A.    Yeah.  That would be Black Rock Rapid, the
 5  Maze Rapid, Quartzite Falls Rapid, and Corkscrew Rapid,
 6  yeah.
 7      Q.    We've had some questions about Quartzite.
 8  Have you boated Quartzite before it was dynamited?
 9      A.    Yes.  I lined it.
10      Q.    You lined it?
11      A.    Yes.
12      Q.    What kind of boat was that?
13      A.    A raft, a 14-foot raft.
14      Q.    Can you talk about that experience?  How long
15  did it take you, and how did you do it?
16      A.    It took us about probably half an hour from
17  the time we pulled in, scouted the rapid, made our
18  decision to line it, attached the rope to the boat,
19  proceeded to line, and got back in the boat and went on
20  our way.
21      Q.    Did you have any difficulty in that process?
22      A.    I don't recall any difficulty with that
23  process, no.
24      Q.    If you were thinking of a historical wooden
25  canoe or a wooden flatboat lining any of those four
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 1  rapids that you mentioned, including Quartzite, do you
 2  think it would have been possible?
 3      A.    Absolutely.  Yes.
 4      Q.    And would it be similar to the process that
 5  you use now that you just described?
 6      A.    Yeah.  The process has not really evolved.
 7  In the context of boating development, lining is pretty
 8  much how it always was.
 9      Q.    So boats from historical times made out of
10  wood, loaded with pelts or wood or other goods, could
11  have lined those four rapids successfully, in your
12  opinion?
13      A.    Yes.
14      Q.    Is there anyplace on Segment 2 where
15  mandatory portage is required?
16      A.    No.
17      Q.    And those rapids that you mentioned, the four
18  that need to be lined, have you seen other people line
19  those rapids?
20      A.    No.  Never have --  Perhaps I've seen people
21  line Quartzite Falls, actually, yeah.
22      Q.    But you have significant boating experience?
23      A.    Yes.
24      Q.    Could people line those rapids without the
25  amount of experience that you have?
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 1      A.    Yes.  In fact, when I lined that rapid that
 2  we just mentioned, that was early in my boating career,
 3  and I didn't have much experience at that point, so,
 4  you know.
 5      Q.    Are there any shallow spots on the Salt River
 6  in Segment 2, again, from about Highway 60 down to 288,
 7  that would prevent a historical wooden flatboat or
 8  canoe or rowboat from moving down the river?
 9      A.    No.  Of course the shallowness depends on the
10  level of the river.  But I have seen the river at low
11  flows, and you can always proceed downstream without
12  undue difficulty.
13      Q.    So if the river was at 300 cfs, which is
14  about the reconstructed natural median that one of the
15  experts has reconstructed for this case, if it was
16  about 300 cfs, how many shallow areas or would there be
17  any shallow areas you might encounter if you had a
18  loaded canoe or flatboat?
19      A.    Probably a half dozen spots along that entire
20  stretch, gravel bars normally that would be -- river
21  widens across the gravel bars.  It becomes shallower,
22  you know.  You hit -- you might scrape over some rocks,
23  but it's not -- in the context of the trip, it's not
24  any undue difficulty.  I mean, it's just a shallow
25  spot.  You slide over it and keep going.
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 1      Q.    So in your opinion, in a wooden boat, with
 2  the technology that existed at historical times, would
 3  you have been able to either get out of your boat or
 4  push your boat through that shallow spot without much
 5  difficulty?
 6      A.    Yes.
 7      Q.    But the vast majority of the river does not
 8  have those shallow spots.  Am I correct in that
 9  understanding?
10      A.    There's shallow spots, you know, here and
11  there.  I'm thinking -- I'm throwing out that half
12  dozen as maybe the worst gravel bars, the shallowest
13  gravel bars that would cause you to maybe step out of
14  your boat at 300 cfs.  That's an estimate.
15      Q.    So at 600 cfs, do the shallow spots start to
16  disappear?
17      A.    At 600 cfs, I've paddled the river and
18  probably not hit a rock the entire way.
19      Q.    Would you agree that the river is a
20  pool-and-riffle-type river?
21      A.    Yeah.  Pool and riffle, pool and drop, yes.
22      Q.    What does that mean to you?
23      A.    That means rather than a continuous gradient
24  in which it's whitewater all the way or, you know,
25  varying levels of whitewater all the way, it's a rapid
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 1  and then a pool, maybe with a little bit of current,
 2  maybe with not much current, then a gravel bar, and
 3  then a pool then a rapid and a pool.  So there's
 4  recovery time between the rapids, is the main
 5  implication there, from a river-running perspective.
 6      Q.    Mr. Fuller will testify -- and he has put in
 7  his PowerPoint report -- that a flatboat would be able
 8  to successfully navigate Segment 2 about 50 percent of
 9  the time across a year.  Would you agree or disagree
10  with that statement?
11      A.    I would -- I would think maybe even more -- a
12  little more than that, in my opinion.
13      Q.    Mr. Fuller has also said that a canoe from
14  historical times would be able to navigate that segment
15  90 percent of the time across the year.  Do you agree
16  or disagree with that?
17      A.    I agree.  I think the only time a canoe
18  really wouldn't be able to navigate it would be in
19  times of flood, exceedingly high water, when it's
20  really hazardous.
21      Q.    You boated also what the state is calling
22  Segment 3, which begins below Sleeper Rapid and goes to
23  the Roosevelt Dam.  Obviously, Roosevelt Lake is
24  covering the river that used to exist there.  But from
25  below Sleeper Rapid to about a mile below 288, you've
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 1  paddled.  Is that right?
 2      A.    Yes.
 3      Q.    Okay.  How does that compare to Segment 2
 4  just upstream?
 5      A.    It's a little flatter.  There's less -- less
 6  rapids.  The stream gradient is less.  Might be more
 7  gravel bars because of that.  I don't -- I don't know.
 8  Yeah, it's more or less similar, but just maybe a
 9  little -- a few less rapids, yeah.
10      Q.    Would you agree or disagree that a flatboat
11  or canoe could successfully -- loaded with goods --
12  navigate from Sleeper Rapid to a mile below
13  Highway 288, which is your experience?
14      A.    Yeah.  I think -- I think either of those
15  boats could navigate that section most of the time.
16      Q.    Similar to the percentages that we talked
17  about earlier?
18      A.    Yeah, exactly.  Similar to those percentages,
19  90 -- I mean, the only time that the canoe, again,
20  would be -- really high water, that would be perhaps
21  dangerous.  But any other time, it would be fine.
22      Q.    So the majority of the year, you would feel
23  comfortable advising somebody that they could bring a
24  historical boat filled with goods, wooden, down both
25  Segment 2 and Segment 3 as it currently exists?
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 1      A.    Yes, I would.
 2      Q.    Are split channels difficult to boat if a
 3  river is one channel and then it splits into two
 4  channels?
 5      A.    Well, it requires you to read the water and
 6  read the depth of the channel.  And normally, there's
 7  always a channel that accommodates most boats, the
 8  deepest channel.  So -- so -- yeah, sometimes you guess
 9  wrong, or sometimes you don't read the river correctly.
10  But it's just a matter of reading the -- reading the
11  current and assessing the channel and proceeding.
12      Q.    So if you have experience on this river,
13  would you know which channel is the appropriate channel
14  to pass through?
15      A.    After you've done it once, you usually
16  remember those places, yeah.  Even if you haven't done
17  it, you know, it's -- it becomes -- it becomes readily
18  apparent which way to go in those situations.
19      Q.    I would like to talk a little bit about how
20  the Salt compares to other rivers throughout Arizona.
21  And so I'll just ask you, how does the Salt compare to,
22  for example, the East Verde River or Oak Creek?
23      A.    Well, the Salt is sort of the most legitimate
24  river.  That's probably not the right word choice.  But
25  if you came from a more well-watered region to Arizona
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 1  and you looked at the majority of our rivers, there's a
 2  lot of trees that grow along the streams because they
 3  don't always have high enough water to prevent
 4  stream-side growth.  You know, a lot of our rivers are
 5  mostly dry throughout most of the year.
 6            The Salt, by contrast, is not that way.  The
 7  Salt you look at and you say that's a real river, you
 8  know.  That's -- that's got a -- got a developed stream
 9  channel.  It's actually got water in it most of the
10  year -- I mean, a significant amount of water in it
11  most of the time.  It runs -- you know, it drains
12  11,000-foot mountains, snow melt.  It just -- it looks
13  more -- it looks and feels more like a real river than
14  those other streams you mentioned, the East Verde or
15  Oak Creek or anything else in Arizona.
16      Q.    And you've boated many rivers and streams.
17  How does boating compare on the Salt River to boating
18  some of those other streams, like East Verde or Oak
19  Creek or perhaps the Blue River?
20      A.    Well, the season's longer, for one, on the
21  Salt than those other rivers you mentioned.  The width
22  of the channel is greater, so that makes it easier --
23  easier to find a suitable channel.  There's less --
24  there's less trees, as I mentioned before, and less
25  strainers.  A tree that's fallen into the river is
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 1  known as a strainer.  That's less of a threat on the
 2  Salt than on almost any other Arizona stream, I would
 3  say.  Because it's a wider river, because it does
 4  occasionally flood, it flushes out the channel, and
 5  it's just more of a real, normal-flowing river than
 6  those other stretches.  It's more -- it's more easily
 7  descended.
 8      Q.    Would you characterize the Salt in that
 9  Segment 2 and Segment 3 reach as a shallow desert
10  stream?
11      A.    No.  I would characterize it as a river.  I
12  mean, a shallow desert stream, to me, is something
13  like -- I don't know --  The Agua Fria -- the Agua Fria
14  River that comes into North Phoenix, you know, that's a
15  shallow desert stream.  That is mostly an ephemeral
16  river.  You know, it only has water sometimes.  Then
17  when it does have water after flood events, you know,
18  it will be a shallow, little stream running through the
19  desert.  The Salt is a river.
20      Q.    What are some of the other shallow desert
21  streams in Arizona?
22      A.    Oh, just pulling from what's listed in my
23  book, Chinle Creek, the Little Colorado River, Burro
24  Creek, several of the Salt tributaries, perhaps.
25  Canyon Creek.  The list goes on.  I mean, I would say
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 1  most rivers -- most water courses in Arizona would be
 2  characterized as a shallow desert stream.  The Salt, I
 3  don't characterize that way.
 4      Q.    You've also boated in what the state is
 5  calling Segments 5 and 6, which is from Stewart
 6  Mountain Dam down to Granite Reef Dam.  Is that right?
 7      A.    Correct.
 8      Q.    How many times have you boated there?
 9      A.    Oh, five or six.
10      Q.    What was your experience boating in that
11  area?
12      A.    Well, I've done it in the wintertime, and
13  it's remarkable how quiet that section can be when
14  compared to high summer season and it's full of
15  inner-tube floaters.  It's a pleasant -- it was a
16  pleasant surprise.  It's a nice -- it's a nice desert
17  river.  There's a few small rapids, some Class I
18  rapids, maybe even Class II in there.  Yeah, I don't
19  know.  It was -- it was -- it was remarkable, to me,
20  that there was such a normal-seeming river resource
21  there in a place where you don't really normally think
22  of -- think of that being in existence.
23      Q.    What time of year was it?  You said winter?
24      A.    Yeah, I've done it -- I've done it mostly in
25  the winter.  I'm not sure what month exactly, but I
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 1  don't know, 600 cfs or so.
 2      Q.    Did you see any other boaters out when you
 3  were there?
 4      A.    Yeah.  I have one or two times.  Not a ton.
 5  But a few boaters, yeah.
 6      Q.    From your perspective, having experience
 7  boating on that river, would you expect that a flatboat
 8  loaded with goods or a canoe loaded with goods, wooden,
 9  from historical times would be able to navigate that
10  section from Stewart Mountain Dam down to Granite
11  Creek -- or, Granite Reef Dam?
12      A.    Yeah.  I think so.  I don't see any obstacles
13  in there that would prevent any kind of moderately
14  sized boat from getting down.
15      Q.    Would you agree that boats have evolved over
16  the years from their designs in 1912 to where they are
17  today?
18      A.    Yeah.  Of course.  They're like any
19  technology; they're always evolving, yeah.
20      Q.    So various -- there have been various stages
21  in evolution from wooden to fiberglass and fiberglass
22  to plastics.  Is that correct?
23      A.    Correct.  And rubber as well, yeah.
24      Q.    Based on the fact that boats have evolved,
25  did that make the Salt navigable where it wasn't
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 1  navigable before?
 2      A.    In my opinion, the Salt would always have
 3  been navigable regardless of what kind of boat you're
 4  taking down.  Those -- those -- that evolution of craft
 5  that you referred to perhaps makes different rivers at
 6  the higher end of the spectrum more navigable.
 7      Q.    What rivers are you thinking of?
 8      A.    Oh, you know, Class V, VI river, like the
 9  East -- East Verde.  I don't know if that's the best
10  example.  West Clear Creek.  Those kind of rivers maybe
11  wouldn't be navigable in historic craft.  But something
12  like the Salt, you know, I think it's been navigable
13  ever since someone wanted to float a log down- --
14  downstream.
15      Q.    Speaking of floating logs, have you ever seen
16  logs -- or, have you ever seen any pine trees or big
17  trees alongside the Salt, starting at Highway 60 and
18  moving down, growing?  Are there -- is it a wooded
19  area?
20      A.    There's no --  There's some pinyon pine
21  trees.  There's not --  You know, you're kind of below
22  the elevation of the forest at that point.  There's
23  juniper -- you know, small juniper trees and pinyon
24  pines.  Pretty quickly you get into Sonoran Desert
25  cactus country.
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 1                 MR. SLADE:  I believe I'm almost done
 2  with my questioning, Mr. Chairman.  I'm just going to
 3  check with my co-counsel.
 4  BY MR. SLADE:
 5      Q.    I want to make sure we're clear.  When you're
 6  talking about the East Verde, you're talking about the
 7  East Verde River, not the Verde River?
 8      A.    Correct.  The East Verde River is a tributary
 9  of the Verde River.  East fork of the Verde would
10  probably be the more accurate nomenclature, but it's
11  known as the East Verde.  And it's a smaller river.  It
12  normally runs a trickle of water, maybe 10 -- 10 cfs or
13  something to that effect.  After rainstorms, times of
14  flood, it has a boatable flow and can be -- can be
15  paddled down to the Verde River.
16                 MR. SLADE:  Mr. Chairman, those are all
17  the questions that I have for Mr. Williams.
18                 CHAIRMAN NOBLE:  Thank you.
19                 Is our procedure that those who are
20  advocating navigability also have an opportunity to
21  examine Mr. Williams at this time?  Are there those who
22  are advocating navigability that would like to examine
23  Mr. Williams at this time?
24                 Mr. McGinnis?
25                 Mr. Helm?
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 1                 MR. HELM:  There's another choice.
 2  Those of us who have an interest but are not advocating
 3  one way or another.
 4                 CHAIRMAN NOBLE:  Thank you, Mr. Helm.
 5  Those will be last.  Those who have not yet made up
 6  their mind what it is they want to do will have an
 7  opportunity.
 8                 Now, let's go to some cross-examination
 9  of Mr. Williams, if there be any.  Are there those who
10  would like to examine Mr. Williams?
11                 MR. HEILMAN:  Yes, Mr. Chairman.
12                 CHAIRMAN NOBLE:  Please come forward.
13                 MR. HEILMAN:  Thank you.
14                 CHAIRMAN NOBLE:  And, again, inasmuch as
15  this is your first opportunity for examination in front
16  of Meri Coash, would you please give your name?  And
17  hopefully you'll have a business card.
18                 MR. HEILMAN:  Yeah.  I provided her a
19  business card earlier.
20                 I'm Jeff Heilman, and I represent Salt
21  River Project in these proceedings.
22
23                    CROSS-EXAMINATION
24  BY MR. HEILMAN:
25      Q.    Good morning, Mr. Williams.
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 1                 DIRECTOR MEHNERT:  Jeff, are those
 2  already admitted?
 3                 MR. HEILMAN:  Yes, they are.
 4  BY MR. HEILMAN:
 5      Q.    So I just have a few questions about your
 6  book Paddling Arizona.
 7      A.    Uh-huh.
 8      Q.    I just provided you with an excerpt of that,
 9  which is Exhibit C018, ASLD Number 200.  Actually, I
10  saw in your biography online that you spent some time
11  as a river guide on the Rio Grande River --
12      A.    Yes.
13      Q.    -- is that correct?
14            How would you compare the Rio Grande River to
15  the Salt River?
16      A.    Well, the first thing that comes to mind is
17  that the Salt is still -- until you get to Roosevelt,
18  it's still a free-flowing river, so it's got more water
19  in it than the Rio Grande does these days.  The Rio
20  Grande is completely used.  The Rio Grande -- the
21  section of the Rio Grande that I've worked on, which is
22  down in Big Bend, Texas, the river's completely dry
23  until a tributary stream comes in from Mexico called
24  the Conchos River, and so because of that, the Rio
25  Grande is generally a lower-volume river than the Salt
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 1  is.  They're both rivers, they both run through desert
 2  environments.  There's some similarities there.  The
 3  Rio Grande, although it doesn't have many rapids, the
 4  few rapids it does have are boulder-jam, sieve-type
 5  rapids, which are difficult to pass.  The Salt's rapids
 6  are more traditional drops, you know.
 7      Q.    And it also said that you're still a guide on
 8  the San Juan River in Utah?
 9      A.    Occasionally I guide on the San Juan, yes.
10      Q.    And the Colorado River in the Grand Canyon?
11      A.    And the Colorado River in the Grand Canyon.
12      Q.    Why did you used to work on the San Juan and
13  Colorado River as opposed to, say, the Salt River?
14      A.    That's where the -- that's where the work is.
15  The Salt has more opportunities for day trips, I
16  suppose.  I guess the reason I don't work on the Salt
17  mainly is because -- and I have worked there in the
18  past, but it's during a part of the year that's really
19  not as open in my schedule to engage in river guiding.
20  I usually do Colorado -- Grand Canyon trips later in
21  the spring and same with the San Juan.
22      Q.    Okay.  But there's basically more commercial
23  boating activity happening on those rivers as opposed
24  to the Salt River?
25      A.    Certainly the Colorado.  The San Juan, you
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 1  know, they're both pretty seasonally affected.  There's
 2  not a lot of summertime commercial trips on the San
 3  Juan, I don't think.
 4      Q.    Okay.  Let's turn to this excerpt from your
 5  book.  Would you page to Roman -- lower case Roman
 6  numeral iv?  That has the disclaimer --
 7      A.    Yeah.
 8      Q.    -- section.
 9      A.    Yeah.
10      Q.    The second paragraph of your disclaimer
11  reads, "Nature is constantly changing.  Rockslides
12  occur, floods change river and creek channels, beaches
13  erode away, and earthquakes create new terrain
14  altogether.  Therefore, any information contained
15  herein should be considered out of date and possibly
16  incorrect."
17            In your experience on the Salt River, have
18  you seen it change drastically?
19      A.    Drastically, no.  Have I seen it change?
20  Yes.
21      Q.    Have you ever seen a flood change the channel
22  of the Salt River like you mentioned in that paragraph?
23      A.    Like I mention in that paragraph?  Yeah,
24  sure.  Yep.  I've seen -- I've seen gravel bars move
25  and disappear and reemerge, yeah.
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 1      Q.    Okay.  So turning to page 28 of this excerpt,
 2  this is your description of the Lower Salt River from
 3  Saguaro Lake to Granite Reef.  And it starts with a
 4  summary of important information for a boater to know.
 5  Is that correct?  These bolded sections?
 6      A.    Sure.  Yeah.  Sure.
 7      Q.    For Difficulty, you have written "Advanced
 8  (Class I to II - whitewater)."
 9            Does this mean you think the Salt River below
10  Stewart Mountain Dam requires advanced boating skills?
11      A.    No.  In the introduction to this book, you'll
12  notice that there's sort of different chapters in the
13  book, and this -- this page that you're referencing
14  here is in the flatwater rivers chapter.  And this
15  chapter was written for flatwater paddlers.  So for
16  them -- you know, for someone who has no river
17  experience, I'm listing it as advanced because relative
18  to the other flatwater rivers I've highlighted, it's
19  advanced.
20      Q.    I see.  Yeah.  Because I only have this
21  excerpt from your book.
22      A.    Okay.  Yeah.
23      Q.    That makes sense.
24      A.    Sure.
25      Q.    Under Flow, you wrote, "minimum:  300 cfs."
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 1            What does "minimum" mean in that context?
 2      A.    I would have to read the introduction and see
 3  what my minimums are.  I think -- I think that's
 4  probably referring to, you know, what normally --
 5  normal expectations might be as to what might
 6  prevent -- provide a pleasant recreational experience.
 7      Q.    So what are normal expectations?
 8      A.    That you're not getting -- that you're not
 9  getting stuck to the point that you have to get out of
10  your boat multiple times.
11      Q.    So are you saying that if it was below 300
12  cfs, you would be hitting points of the river where you
13  would have to get out of your boat?
14      A.    I'm not sure if you would have to get out of
15  your boat, but you'd be scraping over rocks more than
16  might be desired recreationally.
17      Q.    And then it says ideal cfs -- or, ideal flow
18  would be 500 to 1,500 cfs.  Why do conditions become
19  less optimal above 1,500 cfs?
20      A.    It just becomes swifter stream.  And for the
21  clientele, for lack of a better term, the users that
22  I'm writing for in this context, I think it would just
23  be a more powerful stream and be a little bit
24  hazardous.  It's higher and colder.
25      Q.    And then moving down to what you actually
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 1  have written about this section, in the fourth
 2  paragraph on this page, you write, "About 6 miles
 3  downstream from Pebble Beach, the Verde enters on the
 4  right -- on the river right.  During times of low water
 5  when there's minimal water being released from Stewart
 6  Mountain Dam, the Verde often adds enough flow to allow
 7  for a short run below here."  [Quoted as read.]
 8            So are there times of the year where this
 9  portion of the Salt River is only boatable below the
10  confluence of the Verde River?
11      A.    Yeah.  I believe they shut off -- I'm not the
12  penultimate expert on this, but I believe they shut off
13  the Salt at Stewart Mountain Dam sometimes, so there's
14  virtually no flow in that section.  And then when the
15  Verde comes in, there's enough flow to paddle.
16      Q.    Do you know about how much water the Verde
17  contributes at that confluence during those times?
18      A.    I don't.
19      Q.    A guess?
20      A.    Well, 2-, 3-, 400 cfs, yeah.
21      Q.    All right.  So turning to page 208 of this
22  excerpt, this is a section of your book entitled "Salt
23  River (Upper-Daily)."  This is in a different section
24  of the book than the last chapter we were discussing?
25      A.    Yes, exactly.
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 1      Q.    What do you mean when you refer to the
 2  stretch of the river as "daily"?
 3      A.    It's the first, I think, seven miles below
 4  the U.S. 60 bridge, where there's a road right along
 5  the river, so that's a section that people do as a day
 6  run where you don't have to bring your camping gear.
 7      Q.    Okay.  Under the Gradient, it says, "35 fpm."
 8  fpm stands for?
 9      A.    Feet per mile.
10      Q.    So it's your understanding that generally
11  this section of the Upper Salt lowers in elevation
12  35 feet per mile, approximately?
13      A.    Yeah, on average, over those seven miles, I
14  suppose, that's where the number comes from.
15      Q.    And then under Flow, you have a minimum flow
16  for different types of boats, 500 cfs for rafts, 300
17  cfs for kayaks, and 200 cfs for inflatable kayaks.  And
18  since this is a different section of your book, are
19  these minimums also for different expectations?
20      A.    Yes, exactly.  These are for -- you know, a
21  whitewater paddler's expectations for a pleasant
22  experience.  Yeah.
23      Q.    So if the river is running below 200 cfs and
24  you are in an inflatable kayak, what kind of problems
25  would you start encountering below that 200 cfs
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 1  minimum?
 2      A.    You just hit more rocks.  You might have to
 3  jump out of your boat a time or two.  You know, I'm
 4  writing this book for someone who's come in here to run
 5  the river and enjoy -- enjoy their time.  So it's all
 6  about expectations.  I know people have run the river
 7  lower than 200 cfs in inflatable kayaks.  And if
 8  they're fine with getting out of their boat a time or
 9  two, that's great.  But I'm writing it for someone
10  coming from out of state, perhaps, who, you know, wants
11  to go run a river.  And 200 cfs for an inflatable kayak
12  would be -- would be, I guess, a normal expectation.
13      Q.    So since the minimum for just a regular
14  kayak, as opposed to an inflatable kayak, is 300 cfs,
15  are inflatable kayaks a lot better for low water
16  conditions?
17      A.    Yeah.  They are.
18      Q.    Why is that?
19      A.    Well, because they -- maybe they draw a
20  little bit less water.  They have a shallower draft, I
21  think, than a hard kayak.  They -- I'm not -- you know,
22  I think -- I think -- I think, again, it comes down to
23  expectations.  Someone in a hardshell kayak wants more
24  water.  It's a little bit more advanced boat, and
25  that's probably where I come up with that, really.
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 1      Q.    Okay.  And then when you say minimum 500 cfs
 2  for rafts, did you have a specific type of raft in
 3  mind?
 4      A.    Yeah, I was thinking, like, a 14- or
 5  16-foot-long raft with, you know, four or five people
 6  paddling it or oars and oarsmen rowing it, which would
 7  require more water, bigger boat.
 8      Q.    I see.
 9            And then below the minimums, you have ideal
10  1,000 to 3,000 cfs.  When you're saying "ideal," are
11  you referring to all three of those types of boats,
12  generally, or --
13      A.    Yeah, I suppose I am.  I might throw out
14  inflatable kayaks.  I'm primarily a kayaker, so I'm
15  writing it from a kayak -- hardshell-kayaker
16  perspective.  So I think that probably influenced my --
17  my numbers in the ideal category.
18      Q.    I see.
19            Then under Gage, you have "Salt near" -- how
20  do you say that?
21      A.    Chrysotile.
22      Q.    -- Chrysotile."
23            Do you usually check the gages before you go
24  out paddling?
25      A.    I do, yeah.
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 1      Q.    And then for the Likely Season here, you
 2  wrote, "February to early May / Heavy monsoon years
 3  provide flows in August and September."
 4            So generally, for the kind of expectations
 5  you're talking about, the boating season for the Upper
 6  Salt is only four months, give or take?
 7      A.    Yeah, maybe five, throw in a monsoon month in
 8  there.
 9      Q.    And is that when the flow -- what is the flow
10  during that boating season, generally?
11      A.    Well, it's a highly variable river, so it
12  depends.  It goes from year to year.  You know,
13  generally, in a -- in a -- in a normal winter, the flow
14  would be probably between -- would be a thousand cfs or
15  more from February to early May.  That's where I'm
16  coming up with that season.
17      Q.    When you say "highly variable," what kind of
18  swings in flow do you see during that season?
19      A.    Oh, well, you can see here the Peak Flow is
20  76,000 on January 8th, 1993, so, you know, February's
21  peak is probably not too much below that.  So anywhere
22  from 70,000 cfs to -- in a drought year, you know, it's
23  probably running around its base flow of 200.
24      Q.    Do you change the type of boat you use
25  depending on --


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 308


 1      A.    I do not personally.  I almost always take a
 2  hardshell kayak, although at lower water, I might take
 3  a packraft, maybe a canoe, if I owned one presently.
 4  Yeah, I usually take a kayak.
 5      Q.    Okay.  Then moving down into the text, in
 6  your description, the third paragraph reads, "The
 7  standard put-in is located at a large eddy a few
 8  hundred yards down the road from the highway.  Some
 9  elect to launch closer to the highway bridge, however,
10  and run a gravel bar rapid above the main put-in."
11            What do you mean when you say "gravel bar
12  rapid"?
13      A.    Oh, it's a gravel bar with a couple of
14  steeper channels cut through it.  So it's just sort of
15  a type of rapid rather than a bedrock ledge or a side
16  creek dumping debris boulders in.  It's a gravel bar
17  with channels in it.
18      Q.    I might be having some obvious questions
19  because I'm not a boater.
20      A.    That's fine.
21      Q.    And what do you mean when you refer to an
22  eddy?
23      A.    An eddy is either calm or upstream-moving
24  current on the sides of the river that -- where you can
25  slow down and stop, and it's how you gain control when
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 1  you're running rivers.  You go from eddy to eddy
 2  whenever the current's too strong or -- you know.
 3      Q.    I see.
 4            And then the next paragraph reads, "There is
 5  another short steep gravel bar leading into a wall
 6  immediately below the main put-in eddy, then a
 7  straight-away leads to Tailings Rapid, where the river
 8  bends right."  [Quoted as read.]
 9            What is a Tailings Rapid like?
10      A.    Tailings Rapid?  Yeah, I don't have a great
11  recollection of Tailings Rapid.  I mean, I think it's
12  just another -- I think it's another sort of gravel bar
13  rapid with a few channels pouring through it.
14      Q.    Okay.
15      A.    Yeah.
16      Q.    Then you say, "Next is Bump & Grind - an
17  aptly named shallow gravel bar."
18            What is Bump and Grind like?
19      A.    It's -- like I describe, it's a gravel bar
20  and it changes with each flood.  So some years there's
21  a good channel through it, and some years there's not a
22  great channel through it.  And so, you know, usually
23  you'll -- you'll hit a rock at some point and you'll
24  slide over a rock at some point.
25      Q.    So when you say shallow gravel bar, what does


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 310


 1  "shallow" mean?
 2      A.    Oh, less than 6 inches.
 3      Q.    Then the next line reads, "The narrow rapid
 4  just below here that sluices against the right wall is
 5  called Maytag.  This one tends to spin rafts around,
 6  hence the name.  It is fast and powerful, but
 7  straightforward with no big holes."
 8            What do you mean when you say the Maytag
 9  tends to spin rafts around?
10      A.    It means there's a -- the currents are such
11  that it spins your boat around.  It's not really a
12  threat.  It's just -- it's just the way you kind of
13  have to run that rapid.
14      Q.    Okay.
15      A.    Yeah.
16      Q.    And when you say "holes," what does that
17  refer to?
18      A.    A hole is where a rock is in the river and
19  the water's pouring over the rock creating a hydraulic
20  of whitewater.  There -- there -- that's -- that's --
21  it's the main whitewater feature that creates rapids,
22  holes and waves.  A wave would be the same feature with
23  more water going over it, so it wouldn't be as steep of
24  a hydraulic.  It would just be one wave.
25      Q.    I see.
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 1      A.    Yeah.
 2      Q.    The next line says, "Next is Grumman, where
 3  some sizable holes do lurk."
 4            Some of those features that you were just
 5  discussing, those hydraulics, those occur at this
 6  Grumman Rapid?
 7      A.    Yes.
 8      Q.    And then you write, "The river makes a sharp
 9  right along a cliff wall above Mother Rock.  At higher
10  flows, look for a great surf hole above Mother Rock on
11  the right."
12            What's a surf hole?
13      A.    Well, it's the same thing I just described.
14  It's a hole, but it's shaped -- it's -- it's -- it's
15  all about the depth of the hydraulic, you know.  A
16  steep --  If water was barely pouring over a rock in a
17  steep fashion, that's going to make a pour-over -- what
18  we call a pour-over hole.  Those are to be avoided.
19  You can run them, but they're -- they're more of a
20  hazard.  A regular hole, there would be more water
21  going over it, less of a hazard.  A little bit more
22  water, you almost turn it into a wave.  That's what we
23  would call a surf hole.  And it's a fun -- it's a fun
24  feature to go in and practice your skills in.
25      Q.    So at higher flows, those holes become less
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 1  of a hazard?
 2      A.    Yeah, at higher flows, holes become waves,
 3  but then other hazards form because there's faster
 4  current.
 5      Q.    And why do you want to avoid those smaller,
 6  more steep hydraulic --
 7      A.    They're just abrupt drops.  They're just --
 8  they're just, you know, an abrupt drop that can make
 9  your boat unstable.
10      Q.    Okay.  And then the next line reads, "Next is
11  Eagles Nest, sometimes called Overboard.  This is a
12  left turn with some big potentially hazardous rocks
13  along the right bank.  At most levels, a good play hole
14  exists toward the bottom of the rapid.  This is -- this
15  same hole can of course flip small rafts or
16  unsuspecting paddlers."  [Quoted as read.]
17            Why are the big rocks on the right of the
18  river potentially hazardous?
19      A.    Because they're undercut rocks, so at certain
20  water levels -- at particular water levels, you can --
21  there's entrapment potential.  You can go under a rock
22  like that, and it's a dangerous situation.  At higher
23  flows, that undercut is covered by water, so it's not
24  as much of a threat.  And at lower flows, there's not
25  so much push to the current going in there, so it's not
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 1  as much as a threat.
 2      Q.    I see.
 3      A.    Yeah.
 4      Q.    So there's a window -- flows that's
 5  dangerous?
 6      A.    Exactly.
 7      Q.    And when you say "a good play hole," that's
 8  what you were referring to earlier?
 9      A.    Yeah.
10      Q.    The kind you can practice on?
11      A.    Yes, exactly.  Yeah.
12      Q.    And have you seen rafters or paddlers flip at
13  Eagles Nest?
14      A.    Yes.  I have.
15      Q.    Okay.  And then a couple paragraphs down, you
16  write, "The next few miles of river are splashy Class I
17  and II.  Just past 2nd Campground where raft guides and
18  other paddlers often camp, the river bends right into
19  Exhibition Rapid.  This one holds the biggest waves on
20  the run.  A few easy ledge rapids lead down the Cibecue
21  Rapid" -- is that --
22      A.    Yeah, that's right.
23      Q.    -- "and Cibecue Creek, a popular take-out."
24  [Quoted as read.]
25            I think you kind of answered this.  But could
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 1  you explain what you mean by the -- when you say that
 2  the Exhibition Rapid holds the biggest waves on the
 3  run?
 4      A.    It's a wave drain rapid, so the river's
 5  constricted, and if you choose to take the center
 6  channel, there's -- there's big waves there.  Yeah.
 7      Q.    And that's something that rafters kind of
 8  want to boat on?
 9      A.    Yeah.  It depends on your comfort level.
10  I've run down waves on that sometimes, and at other
11  times, I've snuck through the rapid to the left side of
12  those waves.
13      Q.    And what governs your decision whether you're
14  going to sneak by it or --
15      A.    Depends how -- how wet I want to get, how
16  much fun I want to have.
17      Q.    And then next you write, "For those who
18  continue downstream, a steep gravel bar called 3-way
19  keeps the action going, then the river turns right into
20  Salt River Draw Rapid."
21            Could you explain what you mean by "a steep
22  gravel bar"?
23      A.    Oh, a shorter gravel bar rather than a long,
24  gradual thing that you may slide down.  It's just a
25  little bit of a steeper drop, so it's a shorter
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 1  distance to the rapid.
 2      Q.    And then you write, "Next is Mescal, a simple
 3  yet forceful drop with a fast and shallow hole."
 4            What did you mean by "forceful drop"?
 5      A.    I mean that that hole I'm referring to is --
 6  you know, there's a lot of current going into that
 7  hole.  So if you're unsuspecting, if you're not paying
 8  attention, you can get swept into that hole.
 9      Q.    And it's a shallow hole?
10      A.    Yeah, shallow -- yeah, shallow hole.  I
11  guess, again, that depends on the flow of the river at
12  the time.
13                 CHAIRMAN NOBLE:  Mr. Heilman, would this
14  be an appropriate time to take a break?
15                 MR. HEILMAN:  Absolutely.
16                 CHAIRMAN NOBLE:  I --  In looking at
17  this, we expect you're going to examine him on the
18  entire --
19                 MR. HEILMAN:  Yeah, there's one last
20  section, but there's less questions about it.
21                 CHAIRMAN NOBLE:  Okay.  There's --
22                 MR. HEILMAN:  But we can take a break.
23  That's fine.
24                 CHAIRMAN NOBLE:  Would that be all
25  right?
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 1                 MR. HEILMAN:  Sure.
 2                 CHAIRMAN NOBLE:  Okay.  We will stand in
 3  recess for 10 minutes.
 4            (A recess was taken from 10:03 a.m. to 10:15
 5  a.m.)
 6                 CHAIRMAN NOBLE:  Mr. Williams, are you
 7  ready?
 8                 THE WITNESS:  I am.
 9                 CHAIRMAN NOBLE:  Okay.  Mr. Heilman,
10  please proceed.
11  BY MR. HEILMAN:
12      Q.    Okay.  Let's turn to the last section about
13  the Salt River in your book, which is 212 of the
14  exhibit.  This is the section where you describe
15  Salt -- the "Salt River (wilderness)" section.
16            For the Difficulty of this stretch, you write
17  III to IV.  You're referring to the classes of the
18  rapids on that section.  Is that --
19      A.    Correct.
20      Q.    And so there are Class IV rapids on this
21  section?
22      A.    Yeah, there's four Class IV rapids.
23      Q.    Do you -- could you name those four?
24      A.    Black Rock, The Maze, Quartzite, and
25  Corkscrew.
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 1      Q.    So Quartzite, even though it's -- after
 2  blasting, it still can be a Class IV rapid?
 3      A.    Yeah, depends on the water level.  It's a
 4  Class III at some times.
 5      Q.    And then for Flow, you've written "minimum:
 6  400 cfs (many runs have been made at lower levels),"
 7  and "ideal:  1,000 to 3,000 cfs."
 8            Have you ever -- have you personally ever run
 9  the river below 400 cfs?
10      A.    No, I haven't.  I've done it at 400 a couple
11  times.
12      Q.    What's that experience like?
13      A.    Oh, great.  I'm always surprised by how I
14  don't do it more at lower levels.  Yeah, it's really
15  fun.
16      Q.    And then for Likely Season, you have "March
17  to May."  Do you say "likely" because you can't really
18  predict how long the season will be?
19      A.    Yeah, exactly.  Because it's such a highly
20  variable environment down here in the Southwest.  You
21  know, some years, it's not gonna ever get to a thousand
22  cfs, and some years, it will be, you know, 2-, 3-,
23  4,000 cfs throughout that entire period.
24      Q.    So there's been years where there hasn't even
25  really been a season?
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 1      A.    Well, not in that context.  Yeah, certainly
 2  there's been years it's been 200 cfs throughout the
 3  whole time.  I would call those, you know, pretty
 4  severe drought years, but we do have them.
 5      Q.    Right.
 6
 7            EXAMINATION BY COMMISSIONER ALLEN
 8                 COMMISSIONER ALLEN:  I would like to ask
 9  a question.  Do you have your own gage so you know what
10  the cfs is?
11                 THE WITNESS:  The United States
12  Geological Survey has a gage published on the Internet
13  that's accessible, so that's how I get that
14  information.
15                 COMMISSIONER ALLEN:  Okay.
16
17               CROSS-EXAMINATION (CONTINUED)
18  BY MR. HEILMAN:
19      Q.    Okay.  Then moving down to the text of your
20  description of this part of the river, moving down to
21  the last line on this page, then on to the next page,
22  it reads, "Below Gleason the Salt River Canyon
23  Wilderness officially begins on river left, while the
24  river right remains the White Mountain Apache
25  Reservation until Lower Corral Canyon, located several
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 1  miles farther downstream.  Within a couple miles below
 2  Gleason Flat, you'll encounter Eye of the Needle Rapid,
 3  and Black Rock - a class IV rapid."
 4            And you mentioned Black Rock earlier.  Could
 5  you describe what that rapid's like for me?
 6      A.    It's a short ledge with a couple different
 7  chutes going through.  The current piles into a cliff
 8  wall below on the left.  It's powerful currents.  I
 9  believe there's a flood channel on far river left there
10  that you can --  If you're to portage the rapid, I
11  think that's the portage route.
12      Q.    I see.
13      A.    Yeah.
14      Q.    And then in the next paragraph, you write,
15  "Class II and III action continues for several miles as
16  the river winds through desert hills.  The whitewater
17  picks up and the canyon pinches down below Lower Corral
18  Canyon.  First is The Maze, then Pinball.  Both of
19  these bouldery rapids require ferry moves in swift
20  current."
21            What's The Maze Rapid like?
22      A.    The Maze is a -- has several boulders
23  sprinkled throughout the rapid.  So it's just a little
24  bit more complex in its current -- in its -- the way
25  the currents react.
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 1      Q.    And --  Okay.  So, then, what do you mean
 2  when you say boulder rapids require ferry moves in
 3  swift currents?  I'm not sure what a ferry move is.
 4      A.    Yeah, it just means crossing the current,
 5  crossing the river, so like a ferry -- like a ferryboat
 6  would cross a river, you know, it's crossing a section
 7  of current, so it requires some boat angle and, you
 8  know, some balance.
 9      Q.    Okay.  And could you also describe what the
10  Pinball Rapid is?
11      A.    Pinball?  I honestly don't have great
12  recollection of Pinball.  Sorry.
13      Q.    No problem.
14            Then a couple paragraphs down, you write,
15  "Just below Quartzite, Corkscrew Rapid is the final
16  major obstacle to Jump Off Canyon.  The river remains
17  swift with occasional Class III down to Cherry Creek,
18  then you are officially on the paddle out."
19            What do you mean when you say the Corkscrew
20  Rapid is a major obstacle?
21      A.    It's another one of those Class IVs that
22  requires scouting for most paddlers.  And there's --
23  it's -- it's tricky to negotiate it successfully.
24  Yeah.  That's pretty much it.  It's easy -- easy
25  portage on the left, or you could line a boat there.
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 1  It's not a long rapid, but it is a little bit delicate
 2  to negotiate it successfully.
 3      Q.    Okay.  I just have a few questions about your
 4  testimony earlier with Mr. Slade.  You two were talking
 5  about canoes and you said the phrase "a significant
 6  amount of cargo."  You've seen these canoes on this
 7  section of the river with a significant amount of
 8  cargo.  What does "a significant amount of cargo" mean?
 9      A.    I've seen canoes on the river that are doing
10  a four-day river trip, so they've got -- they've got
11  their tent, their sleeping bag, their food, their
12  stove.  I don't know what else you would bring normally
13  for a four-day camping trip, but that all -- you know,
14  all their clothes.  That all adds up to, you know -- I
15  don't know -- a hundred pounds of gear --
16      Q.    I see.
17      A.    -- that's loaded in the boat, yeah.
18      Q.    I see.
19            And you also mentioned this idea if you were
20  carrying precious cargo down the river, there's about
21  four rapids you would line.
22      A.    Uh-huh.
23      Q.    If you were carrying precious cargo -- and
24  you said you wouldn't take your gear out when you were
25  lining it.  If you were carrying precious cargo, would
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 1  your decision to take that out before lining change?
 2      A.    Well, it all depends on your -- your judgment
 3  and your comfort level with the situation.  You know,
 4  if you have stuff rigged in your boat, tied in tightly,
 5  then there's really no need to take it out, because
 6  even if your boat flips over, it's still gonna stay in
 7  there.  If not, then maybe you want to take it out and
 8  portage it around.  I don't know.  Depends on --
 9  depends on your comfort level.
10      Q.    Okay.  Then you also mentioned something
11  called the packraft.
12      A.    Yeah.
13      Q.    Do you have any idea of when people started
14  using those or when they became available?
15      A.    Yeah.  Packrafts were developed after World
16  War II.  They were -- they were Air Force survival
17  craft, and -- and they sort of developed from there.
18  The first documented use of packraft was in Copper
19  Canyon in 1952 by Dick Griffith.  And the technology's
20  developed since then and exploding in the last decade.
21      Q.    Okay.  And then my last question is, how did
22  you get involved in these proceedings?  When were you
23  first approached to become a witness?
24      A.    Eddie Slade called me on the telephone a
25  couple weeks ago.
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 1      Q.    Okay.  And you said -- I believe you
 2  testified that you know Mr. Dimock previously?
 3      A.    I do, yeah.
 4      Q.    Have you discussed these proceedings with him
 5  at all?
 6      A.    No.
 7      Q.    How about Mr. Fuller?
 8      A.    Yes, I did meet Mr. Fuller.  Actually, that
 9  may have been the first -- that wasn't directly
10  relating to these proceedings.  But I met Jon a year or
11  two ago in Flagstaff regarding this same issue.
12      Q.    I see.
13      A.    Yeah.  I think I was just providing him with
14  information at that point.
15                 MR. HEILMAN:  Okay.  That's all the
16  questions I have.  Thank you for speaking with us
17  today.
18                 THE WITNESS:  Sure.
19                 CHAIRMAN NOBLE:  Yes.  Is there anyone
20  else who would like to cross-examine?
21                 MR. HOOD:  I have just a few questions,
22  Mr. Chairman.
23                 CHAIRMAN NOBLE:  Have you provided a
24  card to the court reporter?
25                 MR. HOOD:  Mr. Chairman, I have not.  I
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 1  had one in my shirt pocket yesterday that I didn't get
 2  to use yesterday.  It's in my car, and I'll bring it
 3  after lunch.
 4                 My name is Sean Hood.  Mr. Williams, I
 5  represent Freeport Minerals Corporation.  Thanks for
 6  coming down today.  I just have a few follow-up
 7  questions for you.
 8
 9                     CROSS-EXAMINATION
10  BY MR. HOOD:
11      Q.    Do you still have your excerpt of Paddling
12  Arizona Mr. Heilman --
13      A.    I do.
14                 CHAIRMAN NOBLE:  Mr. Hood, could you
15  move the microphone just slightly closer to your mouth?
16                 MR. HOOD:  Is that going to work for
17  you, Mr. Chairman?
18                 CHAIRMAN NOBLE:  It's working for me
19  fine.
20                 MR. HOOD:  Fantastic.
21                 How about you, Joe?  Is this okay?
22                 MR. SPARKS:  Fine.
23                 MR. HOOD:  Usually projection is the
24  least of my problems.  We'll get there.
25
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 1  BY MR. HOOD:
 2      Q.    Mr. Williams, you grew up spending a lot of
 3  time in Northern Idaho.  Is that right?
 4      A.    I did, yeah.
 5      Q.    In fact, northern Idahoans actually call it
 6  North Idaho instead of Northern Idaho.  Isn't that
 7  right?
 8      A.    That's right.
 9      Q.    That's because they sort of see themselves as
10  different from the folks who live south of them?
11      A.    Perhaps.
12      Q.    Okay.  You spent a lot of time there because
13  your parents had a cabin on Lake Pend Oreille?
14      A.    Uh-huh.
15      Q.    My wife's folks do as well, so I'm familiar
16  with the lake.
17            What part of the lake were you on?
18      A.    The bay.
19      Q.    The bay?
20      A.    Yeah.
21      Q.    They have -- their place is in Sagle, right
22  across from Sandpoint.
23      A.    Beautiful.
24      Q.    You spent -- how many summers would you say
25  you spent time on Lake Pend Oreille?
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 1      A.    Oh, from the time I was six years old until I
 2  was 17.
 3      Q.    Okay.  Lake Pend Oreille, for those who don't
 4  know, it is a very impressive, huge lake.  Is that fair
 5  to say?
 6      A.    Correct, yeah.
 7      Q.    Incredibly deep, they do submarine testing
 8  and all sorts of things of that nature?
 9      A.    Yeah.  Yeah.
10      Q.    Do you have other experience boating in Idaho
11  aside from -- I'm sure you boated the lake from time to
12  time?
13      A.    Yeah.  Grew up running motor boats on the
14  lake and cut my teeth running rivers in Idaho.
15      Q.    What rivers in Idaho did you run?
16      A.    The Salmon, the Payette, the Lochsa -- yeah,
17  many other smaller streams as well.
18      Q.    What are some of those?
19      A.    Oh, the Secesh, the South Fork of the Salmon,
20  the Crooked Fork, Big Sand Creek, the Lolo Creek, the
21  Potlatch River, you know.
22      Q.    Those smaller creeks that you just mentioned,
23  what sort of craft did you use to run those rivers?
24      A.    Almost all whitewater kayak.  Some of the
25  bigger rivers I ran in a raft.
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 1      Q.    And the whitewater kayaks that you used, are
 2  those similar to the kayaks that you still use today?
 3      A.    Yes.
 4      Q.    Your preferred craft -- anytime you're
 5  running a river, it sounds like you're a kayak guy?
 6      A.    Yeah, that's my preferred craft.  I paddle a
 7  lot of packrafts these days.  And usually for work,
 8  when I'm guiding, I'm in a raft -- a full-size raft.
 9  But I'm primarily a whitewater kayaker, yeah.
10      Q.    And the rafting, you're referring back to the
11  work you do on the San Juan and the Colorado?
12      A.    Yeah.  And in Idaho, I used to work on the
13  Salmon and the Payette.
14      Q.    Talk just a little bit about the whitewater
15  kayaks that you use.  What material are they made out
16  of --
17      A.    Plastic.
18      Q.    And can you be more specific?  I know there's
19  a few different varieties.
20      A.    Polyethylene plastic, I think, it's called.
21  A couple different ways of forming them.  There's
22  rotomold plastic, which is a powder, as I understand
23  it, that's put into a mold that's spun in centrifugal
24  force, and that's how the boat's created.  Then there's
25  also blow molding, in which -- it's like a molten,
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 1  melted plastic that's blown with hot air into the mold.
 2  So there's the two ways they make modern whitewater
 3  kayaks.
 4      Q.    It's designed to be light and durable, right?
 5      A.    Correct, yeah.
 6      Q.    Do you have a -- do you have a sense -- and
 7  you might not.  We've heard testimony from others, and
 8  I'm sure we'll hear more from people who do know this.
 9  Do you have a sense for when in time that sort of
10  plastic kayak developed?
11      A.    Yeah.  In the '70s -- the mid-'70s.  The
12  Hollowform River Chaser was the first plastic kayak on
13  the market.
14      Q.    And since then, they've gotten somewhat
15  lighter and somewhat more durable?
16      A.    They've not gotten lighter.  They've gotten
17  more durable.
18      Q.    Mr. Slade asked you a series of questions
19  about navigability.  Do you recall those, generally?
20      A.    Yes.
21      Q.    What is your understanding of the federal
22  test for navigability for title?
23      A.    My understanding is that it's -- a stream has
24  to be navigable for commerce in its normal or natural
25  condition at the time of statehood.
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 1      Q.    And do you have a sense for what that means
 2  in terms of what sort of activities would constitute
 3  navigation?
 4      A.    Getting goods to market, hauling --  In 1912,
 5  I assume it would be maybe someone hauling animal skins
 6  or mining equipment downstream.  That's speculation,
 7  but that would be my assumption.
 8      Q.    Do you have an understanding about whether
 9  modern recreational boating constitutes navigation for
10  purposes of that test?
11      A.    From the definition I just offered, I don't
12  know that it's the same animal we're talking about.
13      Q.    Okay.  I want to talk a little bit --
14  Mr. Heilman covered virtually everything I wanted to
15  ask you about the excerpts that we have in evidence,
16  which is -- C018 is the item number, at part 200, put
17  in evidence by the Arizona State Land Department.
18            I want to talk a little bit about some of the
19  other things that's in your Paddling Arizona book
20  that's not part of this excerpt, which is just the Salt
21  excerpts.
22      A.    Uh-huh.
23      Q.    Okay.  What other -- and I think the cover of
24  the book says, "A Guide to Lakes, Rivers, and Creeks."
25      A.    Uh-huh.
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 1      Q.    So you are talking about paddling a wide
 2  variety of lakes, rivers, and creeks in Arizona.
 3      A.    Uh-huh.
 4      Q.    Is that right?
 5      A.    Uh-huh.
 6      Q.    Yes?
 7      A.    Yes.  Yes.
 8      Q.    I know what you mean, but it doesn't
 9  translate as well on the transcript.
10      A.    Sure.
11      Q.    Let's --  Give an overview for us, if you
12  would, about some of the other rivers and creeks and
13  streams that you go through in this book.
14      A.    Well, it's a range.  Everything from a lake
15  to a flatwater river, like, perhaps the Lower Colorado,
16  which is a deep -- you know, a deep river with maybe
17  minimal river current to -- on up to rivers, like the
18  Salt, that's sort of a typical moderate river, to steep
19  creeks like Oak Creek near Sedona or a tributary of Oak
20  Creek near Sedona.  So sort of the gamut of, you know,
21  the easiest flatwater that you could -- that you could
22  take anyone on, to, you know, upper end -- I guess it's
23  not your definition of navigability, but upper end --
24  you know, streams that require expertise.
25      Q.    And these are all creeks, streams, or rivers
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 1  in Arizona that you personally have paddled?
 2      A.    Correct.
 3      Q.    And have you paddled them all in a kayak?
 4      A.    No.  I've probably done a couple of them in
 5  an inflatable kayak perhaps or a raft, maybe a
 6  sit-on-top kayak.  At most -- the vast majority were
 7  done in a kayak, but I've done -- a few have been in
 8  other boats.
 9      Q.    What's --  Talk to me about Topock Marsh.  A
10  maybe I'm pronouncing that incorrectly.
11      A.    Topock, I think.
12      Q.    I'll spell it, for the record.  T-o-p-o-c-k.
13            Tell us about that marsh.  That's one of your
14  favorite places to paddle.  Is that --
15      A.    Well, yeah, for flatwater paddling.  It's a
16  backwater of the Colorado River.  It's a vast marsh
17  land with lots of bird life.  And, you know, it's a big
18  swamp, basically, you can paddle around in.  There's
19  lots of little bays and inlets and reeds and lots of
20  little nooks and crannies to explore over there on the
21  Lower Colorado River.
22      Q.    And what crafts have you used in that marsh?
23      A.    Touring kayak, which is a 14-foot-long kayak.
24      Q.    Polyethylene?
25      A.    Polyethylene plastic, yeah.
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 1      Q.    Talk to us about Tonto Creek.  You enjoy
 2  paddling Tonto Creek as well.  Is that right?
 3      A.    Uh-huh.
 4      Q.    Where is Tonto Creek?
 5      A.    Tonto Creek drains Mogollon Rim around
 6  Payson, just -- just east of Payson.  It runs down
 7  through a series of gorges, comes out into the Gisela
 8  Valley, runs through gravel bars for several miles, and
 9  then goes through another lower gorge, which is easier,
10  but similar in scenery to the upper gorges, and then it
11  dumps out into gravel bars in the valley above
12  Roosevelt.  It's a major contributor to Roosevelt
13  Reservoir.
14      Q.    Tonto's a tributary to the Salt?
15      A.    Tonto is a tributary to the Salt, yes.
16      Q.    How many times have you paddled Tonto Creek?
17      A.    A dozen times.
18      Q.    And did you -- did you say it was in your
19  polyethylene kayak?
20      A.    Yeah, I think I've probably been in a kayak
21  almost every time.
22      Q.    Okay.  What are some other -- what are some
23  other --  Have you spent time on the Verde River?
24      A.    I have.
25      Q.    In your kayak?
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 1      A.    Kayak, packraft, sit-on-top kayak, different
 2  types of kayaks, fiberglass kayak.  That's probably
 3  about it.
 4      Q.    What about the Gila River?  Spend time
 5  boating --
 6      A.    Very little.  Very little.  I've done the
 7  Gila one time from above the town of Safford, and I've
 8  done other stretches higher up in New Mexico.
 9      Q.    What craft did you use on the Gila?
10      A.    Kayak -- a plastic kayak.
11      Q.    What --  Over the last couple years, what are
12  some other creeks or streams in Arizona that you've had
13  a chance to paddle in your kayak?
14      A.    Nothing -- not too much new that's not in the
15  book.
16      Q.    That's fine if it's in the book.
17      A.    Yeah, pretty much anything in the book.  It's
18  been kind of dry lately, so I'm not sure what I've --
19  I did Tonto Creek last year, Woods Canyon, a tributary
20  of Beaver Creek in Northern Arizona.  Oak Creek a
21  number of times, Pumphouse Wash.  That's pretty much
22  what I've done lately.
23      Q.    Where is Pumphouse Wash?
24      A.    It's upper Oak Creek.  It's a tributary.
25  It's the main river bed of Oak Creek, but above the
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 1  permanent spring water source at Sterling Canyon is
 2  known as Pumphouse Wash.
 3      Q.    That's one, again, that you've done in your
 4  kayak -- polyethylene kayak?
 5      A.    Yeah.  Classic whitewater kayak, yeah.
 6      Q.    In your book here, we've got an excerpt from
 7  Paddling Arizona.  You have a description of Quartzite
 8  Falls.  You say it "was once a formidable drop
 9  containing a very sticky hole."  Does that sound right?
10      A.    Yeah.
11      Q.    You said in your book that most trips
12  portaged the falls.  Is that right?
13      A.    Correct.
14      Q.    Do you know -- and we'll hear more evidence
15  on this as the weeks -- weeks progress.  But how many
16  people have died trying to get through Quartzite Falls?
17      A.    I'm not aware.  I know of at least one, maybe
18  two, but I'm really not aware of that.  Since it hasn't
19  been such a lethal drop since 1993, nobody's died since
20  then, to my knowledge.
21      Q.    You're aware of deaths prior to the incident
22  that occurred -- the explosion?
23      A.    Yeah.
24      Q.    But you're just not sure how many?
25      A.    I'm not sure.  And that's even -- that's not
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 1  something I'm particularly well schooled on.  But I
 2  think there was one drowning there, at least -- one
 3  drowning that really sort of maybe boosted its
 4  reputation, even beyond what it deserved.
 5      Q.    I want to go back to when you first -- and
 6  this touches on some of the last questions that
 7  Mr. Heilman had for you.
 8            When you were first contacted by Mr. Fuller,
 9  what was the discussion about what your involvement
10  might be in this case?
11      A.    Just this, just testifying on Arizona rivers,
12  my knowledge of Arizona rivers.
13      Q.    And what -- what information were you given
14  by Mr. Slade leading up to your testimony today?
15                 MR. SLADE:  Mr. Chairman, I expect that
16  we'll be able to ask all sorts of questions now that
17  Mr. Hood is asking about conversations between
18  attorneys and experts, that Mr. Hood is comfortable
19  with us asking about conversations between attorneys
20  and all experts for all parties.
21                 CHAIRMAN NOBLE:  Mr. Slade, as that
22  comes up in the future, we will take it under
23  consideration.  However, at this point, Mr. Hood is
24  only asking what information was provided, not the
25  conversations themselves.
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 1                 MR. SLADE:  Thank you.
 2                 THE WITNESS:  Could you repeat that
 3  question?
 4                 MR. HOOD:  I sure can.
 5  BY MR. HOOD:
 6      Q.    If I can remember, Mr. Williams, I think my
 7  question was -- I asked you about some interaction with
 8  Mr. Fuller.  Then I asked you, what information did
 9  Mr. Slade provide you leading up to your involvement in
10  this case?
11      A.    He provided me with Mr. Fuller's prepared
12  document.
13      Q.    That's his PowerPoint?
14      A.    Yeah, presentation.  "Salt River
15  Navigability," it's titled.
16      Q.    Do you know which version of the PowerPoint
17  that is?
18      A.    I don't, yeah.
19            And he -- he told me he wanted my testimony
20  on my expertise in running Arizona rivers, and, yeah,
21  that's really about it.  I queried him on what the
22  issue at stake was, and to my mind, it really never
23  became clear on what -- what we're -- what we're
24  arguing over.  Navigability of rivers is all I was
25  really informed of.


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 337


 1      Q.    Did Mr. Slade inform you what's at stake, at
 2  least in his mind?
 3      A.    No.  He really just told me the parties that
 4  were involved.
 5      Q.    You said he wanted your testimony about your
 6  expertise running Arizona rivers.  How many Arizona
 7  streams and rivers do you have experience running?
 8  Best estimate?  We'll have a copy of your full book, if
 9  we need it, but just best estimate.
10      A.    50, 70 rivers.
11      Q.    50 or 70 rivers in Arizona --
12      A.    Yeah.
13      Q.    -- that you paddle in your kayak without
14  trouble?
15      A.    Hopefully without trouble.
16      Q.    Right.
17                 MR. HOOD:  Thank you, Mr. Williams.
18  Appreciate it.
19                 THE WITNESS:  Sure.
20                 CHAIRMAN NOBLE:  Is there any other
21  party that is advocating that the Salt is nonnavigable
22  which would like to question Mr. Williams?  I see
23  Mr. Sparks advancing.
24                 Mr. Sparks, does the court reporter have
25  your name and address?
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 1                 MR. SPARKS:  Yes.  We have given them a
 2  card.
 3                 My name is Joe Sparks.  We're special
 4  counsel to the San Carlos Apache Tribe.
 5                 Ms. Julia Kolsrud is also with our firm,
 6  and she's here today as special counsel.
 7                 CHAIRMAN NOBLE:  Thank you.
 8
 9                    CROSS-EXAMINATION
10  BY MR. SPARKS:
11      Q.    Mr. Taylor -- do you pronounce your name
12  Taylor or Tyler?
13      A.    Tyler.
14      Q.    Tyler.
15            Well, I'm kind of a country boy.  I grew up
16  on the Mississippi River, so I thought basically that's
17  what rivers looked like.
18            But I just need to clear up a number of
19  questions.  One of the things you said early in your
20  testimony is the frequency or the number of times you
21  have floated or boated -- I guess you use the term
22  "boated" -- down the Salt River from the Highway 60
23  bridge to lower areas on the Salt River.  I believe you
24  said, "I've done the lower portion of that
25  approximately 20 times."  Do you recall that?
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 1      A.    Yeah.
 2      Q.    What is the lower portion of that?
 3      A.    Yeah, just to clarify, I'm not sure I've done
 4  the lower portion 20 times.  I think I was referring to
 5  the entire Salt.  A lot of those trips were on the
 6  upper seven miles.  So probably less than 10 --
 7  probably -- probably a dozen wilderness trips and maybe
 8  another dozen times on the daily.  The lower, I guess I
 9  was referring to section -- I guess I was referring to
10  the wilderness section below Cibecue Creek, below the
11  end of the road.
12      Q.    So -- and that's another item I wanted to ask
13  you about.
14            Are you aware of the two Indian reservations
15  on either side of the Salt River?
16      A.    Yes.  White Mountain Apache Tribe on river
17  right and San Carlos Apache Tribe, I believe, on river
18  left for a short distance at the put-in -- near the
19  put-in.
20      Q.    Those are pretty fancy words for a guy from
21  Missouri.  So does river right, referring to the White
22  Mountain -- is that referring to the north side of --
23      A.    Yeah, the north side as you're traveling down
24  street right and left, yeah.  So the north side would
25  be the White Mountain Apache.
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 1      Q.    So the south side would be San Carlos Apache?
 2      A.    To my knowledge, yeah.
 3      Q.    And did you get permits from one of the
 4  tribes or the Forest Service to go on those trips?
 5      A.    Yes.
 6      Q.    Who did you get -- what tribe?
 7      A.    The White Mountain Apache Tribe requires a
 8  permit for the day -- daily section on their land.
 9      Q.    And where do you get that permit?
10      A.    Last -- the last -- most recent system has
11  been a self-issued permit at the put-in.
12      Q.    I don't think I understood that.
13      A.    Yeah, there's a box at the put-in with
14  permits available and a slot for the fee, and you
15  self-issue your permit.  The last couple of times I've
16  been there, that's been the system.
17      Q.    Is that on the north side of the Highway 60
18  bridge?
19      A.    Yeah.  It's -- it's right there just
20  downstream from the highway, from the bridge, yeah.
21  North or west side, yeah.
22      Q.    And is there a road along the river from the
23  highway bridge on the north side down towards Cibecue
24  Creek?
25      A.    Yes, there is.
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 1      Q.    What kind of road is that?
 2      A.    It's a good dirt road.
 3      Q.    And is that the road you use to put in and
 4  take out when you use Cibecue Creek as a take-out?
 5      A.    Yes.
 6      Q.    Do you know -- do you have a copy of one of
 7  the permits that you have received?
 8      A.    Not with me, no.
 9      Q.    Do you know what it says?
10      A.    No.
11      Q.    When was the last time that you -- I have a
12  hard time with this word "boated," because I -- pretty
13  much into floating -- but the last time you boated that
14  portion of the Salt from the Highway 60 bridge or below
15  it to, let's say, Cibecue Creek?
16      A.    And what was the question?
17      Q.    When was the last time you did it?
18      A.    Oh, I'm not sure when the last time I did
19  that was.  Seems like it's been at least a year or
20  maybe two.
21      Q.    And what about the portion --  When you do
22  the lower portion, you call that the wilderness area,
23  do you put in at Quartzite on that particular part of
24  the trip?
25      A.    No.  You put in at the same spot normally, at
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 1  the Highway 60 bridge and just continue downstream.
 2      Q.    Do you have a copy of the -- of your paddler
 3  there in front of you that you could refer to that -- I
 4  think it's Highway -- I think it's page 215, but I'm
 5  going from memory because I can't see these numbers.
 6  If I got close, let's call it 215.
 7      A.    Okay.
 8      Q.    There's a map there?
 9      A.    Yeah.  214.  Yeah.  Yeah, 215.
10      Q.    So it's 214?
11      A.    No.  215 is the map, right.
12      Q.    Oh, good.
13            Do you see that dotted blue line that goes up
14  through the -- looks like it goes up around, crosses
15  the river, and then goes back east to the -- towards
16  the bridge?
17      A.    Yeah.  It looks like it's a dirt road
18  depiction.
19      Q.    What is that?
20      A.    Is that what you're --
21      Q.    Have you ever used that road?
22      A.    I've not been on that road past Canyon Creek.
23      Q.    And Canyon Creek is on the north side of the
24  river?
25      A.    Yes.
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 1      Q.    Have you ever paddled Canyon Creek?
 2      A.    Have I done Canyon Creek?  No.  Canyon
 3  Creek -- Cherry Creek -- no, not Canyon Creek.
 4      Q.    So you mentioned Cherry Creek.  Have you
 5  paddled Cherry Creek?
 6      A.    No.
 7      Q.    How about Cibecue Creek?
 8      A.    No.
 9      Q.    You mentioned Tonto Creek.  And it issues
10  forth from a spring below Mogollon Rim.  Isn't that
11  correct?
12      A.    Tonto Creek?
13      Q.    Yes.
14      A.    Yes.
15      Q.    Is it in the pines, the conifer forest up at
16  that level?
17      A.    Tonto Creek is, yes.
18      Q.    And the other creeks, like Cibecue Creek, are
19  you -- or, Cherry Creek, are you familiar with the
20  forest above and the headwaters of those two creeks?
21      A.    No.  I mean, I know where they start, but I'm
22  not familiar with them.
23      Q.    When you -- when you floated -- or, boated
24  the Tonto Creek, are there narrow canyons or gorges in
25  that creek that you have traveled through?
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 1      A.    Yes.
 2      Q.    What's the water -- the rate of flow in
 3  those -- in that creek when you use Tonto Creek for
 4  your boating?
 5      A.    100 cfs is normally the starting flow, and it
 6  grows to roughly a thousand cfs, depending on the
 7  river -- depending on the hydrology at the time.
 8      Q.    What's the narrowest part of the -- let's
 9  say, the narrowest part of the canyon in Tonto Creek
10  that you have boated through?
11      A.    Hell's Gate Gorge would be the narrowest
12  section.  It's --
13      Q.    And how wide would that be?
14      A.    6 -- 6, 8 feet wide at the river level.
15      Q.    And how deep would the water be at that
16  point?
17      A.    10 feet deep.
18      Q.    Does the -- does the nature of the canyon at
19  that location come to an abrupt restriction in the flow
20  of the water at Hell's Gate?  Is it Hell's Gate?
21      A.    Yeah, Hell's Gate.
22      Q.    Yeah.
23      A.    Yeah, there's rapids there.
24      Q.    And then just below the rapids on Tonto
25  Creek, is there a pretty big hole at that location?
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 1      A.    There's various holes throughout that
 2  section, yeah.
 3      Q.    And I believe you told the Commission that --
 4  something that, no doubt, it knows after all these
 5  years, that Tonto Creek comes in from the east side of
 6  Roosevelt Lake, correct?
 7      A.    Correct.
 8      Q.    And before Roosevelt Dam, it joined the Salt
 9  and then passed through the canyon where the dam is now
10  located.  Is that how you understand it?
11      A.    Yeah, it is.  Tonto Creek and the Salt had a
12  confluence which is now under Roosevelt Lake.
13      Q.    And you were earlier asked about a number of
14  kind of boats, and I just wanted to talk to you about
15  that a second.  I believe you said that you know --
16  that you knew what a flatboat is.  Is that right?
17      A.    More or less, yes.
18      Q.    I'd like to be -- just talk to you more about
19  the "more" part.
20      A.    Okay.
21      Q.    Well, I know what I mean by a flatboat,
22  having grown up on the Mississippi and made them and
23  used them.  But what do you mean when you refer to
24  flatboats?
25      A.    You know, my experience with flatboats is
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 1  pretty limited.  It really stems from Brad Dimock's
 2  historically recreated boats, like his boat, the Edith.
 3  And my understanding is that's a flatboat.  So that's
 4  kind of what I'm basing my knowledge of flatboats on.
 5      Q.    There's a name of -- name of a boat called
 6  the Edith?
 7      A.    Yeah, the name of a boat called the Edith.
 8      Q.    Is that a commercial boat?
 9      A.    No.  It was a historical recreation of an
10  early river runner in Grand Canyon, who built his own
11  boats and ran them through the canyon.
12      Q.    Was that in the nature of a rocker flat?
13      A.    I don't know.
14      Q.    Do you know how it was constructed at all?
15      A.    Wood construction, you know, in Brad's boat
16  shop, his garage.  Beyond that, no.
17      Q.    Planks?
18      A.    I think planks, yeah.
19      Q.    Would you take a look at -- I believe it's on
20  page 208 in your book there.  You have to understand
21  that I believe anything you say because I can't see it,
22  so if you want to get creative, go ahead.
23            Anyway, you talk about -- do you see the
24  place where you talk about the characteristics of the
25  flow rates for the Salt River and the types of boats?
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 1      A.    Yes.  Yeah.
 2      Q.    I didn't see, hear, or in any of your other
 3  publications, a recommendation about using flatboats,
 4  and here on the Salt, you don't have a recommendation
 5  about flatboats there, do you?
 6      A.    No.
 7      Q.    Is there a reason why you don't recommend
 8  flatboats for the Salt?
 9      A.    Because in this day and age, flatboats aren't
10  used.  And certainly, in a recreational sense for the
11  market I'm writing for, flatboats are not a craft of
12  choice.
13            I notice it's an oversight here that I didn't
14  list canoes.  I should have listed canoes instead of --
15  or, in addition to inflatable kayaks.
16            Flatboats, no, people just don't use
17  flatboats these days.
18      Q.    How do you think a flatboat would do over the
19  Chrysotile falls before it was blasted?
20      A.    Quartzite -- Quartzite Falls?
21      Q.    Quartzite.
22      A.    I think, you know, my experience there is
23  only -- is limited, because I only saw that rapid one
24  time before it was blasted, and there was -- I don't
25  even remember -- or, two times, two times, and the one
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 1  time we lined it and the other time we portaged it
 2  quickly.
 3            But I can say that I think you would stand a
 4  decent chance if you -- you know, if you -- if you had
 5  some idea of running rivers.  And it depends on the
 6  flow.  I really would have to be more familiar with
 7  that rapid in its historical state.  You know, it
 8  hasn't been that way since '93.
 9      Q.    You also mentioned a shorter season on the
10  Salt River.  And is there -- is there a season that you
11  find more suitable to floating the Salt River -- the
12  Upper Salt than other seasons?
13      A.    My favorite time personally is in the
14  summertime when it's warm and traffic is light.
15  Typically, most river runners run the Salt in March and
16  April.  I think that's somewhat -- I think that's -- I
17  think that's somewhat due to the fact that that's when
18  the permitted season is for the wilderness section, and
19  so people sort of get it in their mind that that's the
20  time to go.  But, you know, living here, being a local,
21  I think lots of different times of the year all have
22  their advantages.
23      Q.    What's the upper limits of flow on the
24  Salt -- the Upper Salt that you would consider
25  reasonable for a person of experience, like you have,
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 1  to boat the Upper Salt?
 2      A.    Well, as I mentioned before, I once did the
 3  river at 25,000 cfs, and that was not unreasonable for
 4  my level of experience.  But I think, as I put here in
 5  my listing, for my ideal flow, 1- to 3,000.  I think
 6  above 3,000 cfs, the river starts to take on different
 7  high water characteristics that are more challenging.
 8      Q.    Is there a level of flow above which you
 9  would simply not think it's safe enough to try to boat
10  the Upper Salt?
11      A.    Perhaps.  I would have to make a decision at
12  the time, you know.  Those high flows are so -- are
13  seen so little that it's hard to really know exactly
14  how -- how it's gonna look.
15      Q.    And the lowest flow, then, you're
16  recommending?
17      A.    The lowest flow I'm recommending here is 200
18  cfs for inflatable kayaks, and, you know, again, that's
19  based on recreational expectations.  I think for just
20  going down the river and camping out and being in --
21  being in the scenery and the nature, I think, you know,
22  down to certainly 200 cfs or even lower would be
23  reasonable.
24      Q.    How do you think a flatboat would do at
25  27,000 cfs?
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 1      A.    I don't --  I think it would be -- it would
 2  be perhaps a wild ride.  Although a lot of the rapids
 3  were washed out, quite honestly, so it wasn't -- wasn't
 4  as hair-raising as you might think.  You know, if Brad
 5  Dimock were rowing -- rowing on a flatboat at that
 6  level, I think he would do okay.
 7      Q.    Who is that?
 8      A.    Brad Dimock's an experienced whitewater
 9  boatman who built the flatboat that I am familiar with.
10      Q.    Is he, like, some world-famous guy, if you
11  know flat- --
12      A.    No, no.  He's -- he's -- he's a famous guy if
13  you follow Grand Canyon boatmen history.  He's written
14  several books on that subject.
15      Q.    Does he use the dory style, pointed ends?
16      A.    He --  Yeah, they sort of are early
17  incarnations of the dory, yeah, to my knowledge.
18      Q.    And how do you think a flatboat would do at
19  200 cfs or less on the Upper Salt?
20      A.    I think it would be shallow.  You'd probably
21  have to drag it a few times over rocks.  Wouldn't be
22  ideal, but I think it would -- it would be a way of
23  getting -- getting from point A to point B.
24      Q.    At the Class IV rapids that you named, how
25  would it do?  How would it be there?


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 351


 1      A.    I think you would probably have to -- you
 2  either have to line or portage those rapids.
 3      Q.    If you got a flatboat in one of those
 4  whirling dervish holes, how do you think it would do
 5  there?
 6      A.    I don't think holes are as big a threat to
 7  those boats because they're bigger boats, and they can
 8  kind of bridge them and there's more weight to it.  So
 9  the holes on the Salt are not as much of a threat to a
10  boat like that as they are to a smaller boat.
11      Q.    Depends on how much backfill you get from the
12  fall, doesn't it?
13      A.    It depends on a lot of things.  Depends on
14  the momentum of the boat, the angle of the boat when
15  you hit the hydraulic, the size of the hydraulic.  All
16  that stuff comes into play.
17      Q.    How maneuverable do you feel that the
18  flatboat is in these rough-water circumstances?
19      A.    I don't know.  I'm really probably not the
20  guy to ask because I haven't rode a lot of flatboats in
21  whitewater.
22                 MR. SPARKS:  Okay.  I think that does
23  it.  Thank you.
24                 CHAIRMAN NOBLE:  Thank you very much.
25                 COMMISSIONER HENNESS:  Mr. Chairman,
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 1  could I ask a question?
 2                 CHAIRMAN NOBLE:  Yes.
 3
 4               EXAMINATION BY MR. HENNESS:
 5                 COMMISSIONER HENNESS:  You say you've
 6  boated Oak Creek --
 7                 THE WITNESS:  Yes.
 8                 MR. HENNESS:  -- in its entirety.  I'm
 9  curious.  Have you gone what we call Lower Oak Creek?
10                 THE WITNESS:  Portions of it.  I don't
11  think I've done the entire thing.
12                 COMMISSIONER HENNESS:  Is it possible?
13                 THE WITNESS:  It is, yes.
14                 COMMISSIONER HENNESS:  All right.  Thank
15  you.
16                 CHAIRMAN NOBLE:  How much time do you
17  think you'll have?
18                 MR. MURPHY:  Maybe 15, 20 minutes at the
19  most.
20                 CHAIRMAN NOBLE:  Okay.  We'll take a
21  break now for 10 minutes.
22            (A recess was taken from 11:02 a.m. to 11:12
23  a.m.)
24                 CHAIRMAN NOBLE:  If we're ready to
25  proceed, please introduce yourself to Mr. Williams.
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 1                 MR. MURPHY:  Thank you, Mr. Chairman.
 2                 My name is Tom Murphy.  I represent Gila
 3  River Indian Community.  Can I hear me okay?
 4                 THE WITNESS:  Yeah, I sure can.
 5                 MR. MURPHY:  Generally not an issue with
 6  me.
 7                    CROSS-EXAMINATION
 8  BY MR. MURPHY:
 9      Q.    I think when you were answering questions for
10  the other attorneys, you discussed a meeting with
11  Mr. Fuller, previously a meeting with Mr. Slade.  Have
12  you ever gone on any boating trips with Mr. Fuller?
13      A.    No.
14      Q.    Okay.  Have you ever gone any boating trips
15  with Mr. Dimock?
16      A.    I don't think I have.  I don't think I have.
17      Q.    Okay.  Just so I understand this, what is
18  your understanding of what this hearing is about?
19      A.    It's about the navigability of the Salt
20  River.
21      Q.    And do you have any understanding of what the
22  outcome of this hearing will be?
23      A.    I honestly don't.
24      Q.    Did anybody tell you that the hearing is
25  important?
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 1      A.    I don't think anyone said that to me, no.
 2      Q.    Are you a member of any -- I guess, for lack
 3  of a better way to put it -- I would call it whitewater
 4  or paddling advocacy groups?
 5      A.    I am a member of American Whitewater, which
 6  is a whitewater advocacy group, yeah.
 7      Q.    And they --  There's quite a bit of
 8  information on their website, right?
 9      A.    Yeah.  Sure.
10      Q.    Like, if I go to American Whitewater's
11  website, I can click on a state and it will pop up the
12  current conditions for the rivers in that state?
13      A.    Right.
14      Q.    Do you use that?
15      A.    I don't.
16      Q.    And one of the big advocacy issues for groups
17  like American Whitewater is access to rivers and
18  streams, right?
19      A.    Correct.
20      Q.    Have you been involved, like, directly in any
21  kind of that advocacy?
22      A.    No, I haven't.
23      Q.    So the other attorneys have asked you about
24  your book.  I'm going to ask you a few questions that
25  they haven't.
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 1            Do you know offhand what the first line of
 2  your book is?
 3      A.    I do.  Paddling in Arizona with a question
 4  mark or something to that effect.
 5      Q.    Actually, I should say the disclaimer.
 6      A.    Oh, the disclaimer.  Okay.
 7      Q.    First line, "Paddling is dangerous."
 8      A.    Okay.
 9      Q.    Why is that the first line of your book?
10      A.    Well, that's the first line of the disclaimer
11  because I was advised to write it that way for
12  litigation reasons.
13      Q.    Oh, okay.  Now, the second paragraph of the
14  disclaimer, which, I think, one of the other lawyers
15  asked you about, I think, relates to that.  But
16  that's --  The first line of the second paragraph
17  states, "Nature is constantly changing," right?
18      A.    Correct.
19      Q.    And river conditions change over time, right?
20      A.    Correct.  Yep.
21      Q.    In fact, your second sentence here says,
22  "Rockslides occur, floods change river and creek
23  channels, beaches erode away, and earthquakes create
24  new terrain altogether," right?
25      A.    Correct.
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 1      Q.    Some of these aren't huge concerns in
 2  Arizona.  For example, beach erosion or earthquakes
 3  aren't, I would say, serious concerns in Arizona, are
 4  they?
 5      A.    Well, beach erosion is a huge issue in the
 6  Grand Canyon.  Outside of -- outside of that, yeah.
 7      Q.    Okay.
 8      A.    Earthquakes, not a ton of them, but
 9  occasionally.
10      Q.    Have you ever been injured paddling?
11      A.    Sure, yes.
12      Q.    What kinds of injuries?
13      A.    Shoulder fatigue, wear and tear, scraped
14  knuckles, bruises, elbow bruises, these are -- these
15  are common -- common kayaker injuries.  I've been
16  pretty lucky.  I've never had anything major.
17      Q.    Do you --  There's a publication, I think,
18  American Whitewater puts out involving modifications to
19  streams or rivers to make them more navigable, and one
20  of the things that American Whitewater says in that
21  publication is anglers ply virtually all waters in the
22  United States, and each year kayakers and canoers
23  descend virtually every stream, including those that
24  rarely have enough water to float a kayak.  Do you
25  agree with that?
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 1      A.    Yeah, I agree with that.
 2      Q.    Now, you mention that you've paddled numerous
 3  waterways in Arizona, right?
 4      A.    Correct.
 5      Q.    I think -- Gila River, you've been on the
 6  Gila?
 7      A.    Very little.
 8      Q.    Have you been on San Francisco River?
 9      A.    I have, yes.
10      Q.    Fossil Creek?
11      A.    Yes.
12      Q.    Ever hear the term ELFer?
13      A.    ELFer?
14      Q.    Yeah.
15      A.    Yeah.  I think it refers to extra-low-flow
16  boating.
17      Q.    Have you ever referred to yourself as an
18  ELFer?
19      A.    No, I have not.
20      Q.    Do you know guys who do?
21      A.    I've read it before.  No, I've never heard
22  anyone call themselves an ELFer.
23      Q.    Now, you talked a little bit about the
24  Rio Grande River and also the San Juan River, and I
25  think you mentioned that --  Do you currently do
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 1  business on the San Juan River?
 2      A.    I did not do any San Juan trips this year.  I
 3  did in 2014.
 4      Q.    What makes the San Juan so popular for
 5  rafting trips?
 6      A.    It's an easy river.  It runs through
 7  beautiful scenery, lots of Native American ruins and
 8  petroglyphs.  It's a nice camping trip.
 9      Q.    Now, if I represented to you, sitting here
10  today, that courts have said that the San Juan River
11  and the Rio Grande are not navigable, would that
12  surprise you?
13      A.    It would.
14      Q.    Does it make you think that there may be
15  something more to navigability than just being able to
16  float the boat down the river?
17      A.    Well, as we discussed earlier, the
18  definition -- it's -- in the context of this proceeding
19  is natural condition at statehood for commerce.  So
20  those ramifications may play into the definition.
21  That's all I can figure.
22      Q.    Now, you can't tell the Commission, sitting
23  here this morning, what the Salt River looked like,
24  let's say, in 1860 or earlier, can you?
25      A.    No.


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 359


 1      Q.    And one reason you can't do that is because
 2  river conditions are constantly changing, right?
 3      A.    Correct.
 4      Q.    Would you ever --  Would there be
 5  circumstances where you would, for lack of a better way
 6  for me to say it, scout a river ahead of time to check
 7  the conditions before taking a group down the river?
 8      A.    Really, there's no practical way to scout a
 9  river except by running the river, unless there's a
10  road nearby or something, where you can hike in and
11  look at it from above.  But really, the best way to
12  scout any river is to travel the river and scout when
13  you -- when there's a rapid that requires that.
14      Q.    Would it be fair for me to say that any
15  testimony that you have given today would be based on
16  river conditions that you've encountered in your
17  lifetime?
18      A.    Correct.
19      Q.    Now, are you familiar with the types of
20  commerce that took place on rivers in 1912?
21      A.    Not terribly familiar with it, no.
22      Q.    So if I asked you to answer what types of
23  commerce took place on rivers in 1912, you would have
24  to speculate?
25      A.    Yes.
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 1      Q.    Let's talk about what -- for this proceeding
 2  is referred to as Segment 2.  I think either your book
 3  or your testimony said that there was no place in
 4  Segment 2 where a mandatory portage is required.  Does
 5  that sound right?
 6      A.    Yeah.  Correct.
 7      Q.    What if you had a boat loaded with
 8  10,000 pounds of wheat?  Would you have to portage
 9  that?
10      A.    10,000 pounds of wheat?
11      Q.    Sure.
12      A.    You would have to have a pretty big boat,
13  first of all and --
14      Q.    You think that's a funny question, don't you?
15      A.    Well, 10,000 pounds, that's a lot of --
16  that's a big load.
17      Q.    Right.
18      A.    Yeah.  You wouldn't necessarily have to
19  portage it, though, if you had an adequate river
20  channel, yeah.  I don't know that that would
21  necessarily determine the portaging or not.
22      Q.    But portaging could potentially depend on the
23  weight of your load, right?
24      A.    Yes, it could.
25      Q.    When you bring customers or clients through
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 1  rivers on these trips, do they wear helmets?
 2      A.    No, not usually.  It's up to the outfitter.
 3  It's up to the difficulty of the river and the
 4  outfitter.  It's a judgment call.  Normally I'm not
 5  guiding with clients in helmets.
 6      Q.    When Mr. Slade asked you whether Segment 3
 7  could maintain a flatboat successfully loaded with
 8  goods, what did you interpret "goods" to mean?
 9      A.    Mining equipment, maybe some mining ore,
10  perhaps skins -- you know, animal parts, skins, yeah.
11  That's what I'm thinking of when I'm thinking who might
12  have been using the Salt River in that era.
13      Q.    Do you have any idea of what any of that
14  stuff would weigh?
15      A.    Yeah, I have an idea.
16      Q.    Like mining equipment, what kind of mining
17  equipment, and what would it weigh?
18      A.    I'm -- I'm -- I'm assuming, you know,
19  thousand-pound range, 500 pounds.
20      Q.    Now, if you were transporting goods in
21  addition to the goods in a boat, you would also need
22  the people and whatever supplies you would need for a
23  trip, right?
24      A.    Yeah, you would need whatever you need to
25  support yourself in that environment.


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 362


 1      Q.    When you -- when you talked about taking
 2  folks down the river and you mentioned, you know,
 3  backpack, tents, clothing, food, those are essentially
 4  items that are needed or consumables for the trip
 5  itself, right?
 6      A.    Correct.
 7      Q.    Would more weight in a canoe affect a canoe's
 8  handling?
 9      A.    Yeah.  The weight -- the load in any boat
10  affects its handling.  Sometimes more weight's better,
11  sometimes more weight's -- less weight's better.
12      Q.    Would more weight in a canoe cause it to sit
13  deeper in the water?
14      A.    Yes.
15      Q.    In terms of the Salt River, have you ever
16  done any boating from Granite Reef to the Gila
17  confluence?
18      A.    No, I have not.
19      Q.    Now, when you talked about channels, you said
20  sometimes you guess wrong.  What does that mean?
21      A.    That means sometimes you don't read the river
22  properly and you pick a shallower channel versus a
23  deeper channel.
24      Q.    What are the potential consequences of that
25  choice?
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 1      A.    Shallower -- shallower channel, you might get
 2  stuck on a rock, you might have to -- you might have
 3  to, you know, scoot your momentum over a shallow spot
 4  or -- yeah, it's just maybe not the best channel
 5  choice.
 6      Q.    Would it be fair to say that there is a --
 7  Well, let me preface this by saying that the types of
 8  uses that you have engaged in on the rivers are
 9  recreational?
10      A.    Correct.
11      Q.    And if you have conducted any business with
12  regard to the rivers, that's in the context of the
13  recreational use of those rivers?
14      A.    Correct.
15      Q.    I mean, your book -- your book isn't a book
16  for businessmen to use in determining how to transport,
17  you know, goods and wares up and down the rivers in
18  Arizona, right?
19      A.    No, it's not.
20      Q.    Okay.  So with regard to the kinds of
21  recreational uses you're familiar with, there are flows
22  that are ideal in the river and there are flows that
23  are less ideal, right?
24      A.    Yes.
25      Q.    And there's a lower point of flows where the
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 1  lower flows are less than ideal for kayaking or
 2  canoeing, right?
 3      A.    Yes.
 4      Q.    There's also a higher end of flows where
 5  those flows are also not as ideal for kayaking or
 6  canoeing, right?
 7      A.    Yes.
 8      Q.    And part of it is you want the flow to be in
 9  a range that creates the maximum amount of fun for the
10  people who are doing the boating?
11      A.    Yes.
12      Q.    Is river guiding a tough business?
13      A.    I don't know.  That's a relative --  It's all
14  in your perspective, I guess.  I'm not sure what "tough
15  business" means.  I've never been an outfitter myself.
16  I think that would be a lot tougher than actually just
17  being a guide -- hired guide.
18      Q.    Just to clarify, what is your current source
19  of income?
20      A.    Guidebooks, various periodical -- writing for
21  periodicals, and occasional guiding.
22      Q.    Would it be fair to say that the business of
23  recreational boating depends in a large part on people
24  having discretionary income?
25      A.    Sure, I guess so.  I'm not an economist.  I'm
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 1  not sure I'm qualified to comment on such things.  But
 2  sure, it sounds reasonable.
 3      Q.    And when people hire you as a river guide,
 4  they aren't asking you to take them from point A to
 5  point B for transportation purposes.  They want you to
 6  take them from point A to point B to have a good time,
 7  right?
 8      A.    Sure.  Yeah.
 9      Q.    Do you ever have to deal with objects in the
10  river?
11      A.    Objects --
12      Q.    Sure.
13      A.    -- like rocks or like logs, or like -- what
14  type of objects are you referring to?
15      Q.    Actually, you mentioned the two that I have
16  written down next.
17      A.    Okay.
18      Q.    You sometimes encounter rocks in the river
19  that can be obstacles?
20      A.    Yeah.
21      Q.    What do you do when that happens?
22      A.    You steer around it.
23      Q.    Do you ever encounter logs or trees in the
24  water?
25      A.    Yep.  Yes, you do.
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 1      Q.    How do you deal with those?
 2      A.    You -- again, you steer around them if
 3  there's a clear channel.  If there's not, you have to
 4  portage around, or -- you know, it's got to be
 5  perfectly -- it's got to be perfectly the wrong
 6  scenario to actually have to portage.  Usually you can
 7  go over, under, or around a log.
 8      Q.    Have you yourself ever used historic boats?
 9      A.    No.
10      Q.    Now, we know there were boats in 1912, right?
11      A.    Yeah.
12      Q.    Okay.  We know the Salt River was there in
13  1912, right?
14      A.    Uh-huh.
15      Q.    Is that a yes?
16      A.    Yeah.
17      Q.    The court reporter can't get --
18      A.    Yes.
19      Q.    -- the nonverbals sometimes.
20            We know there are people in Arizona in 1912,
21  right?
22      A.    Yes.
23      Q.    But there's not any account of navigation of
24  Segment 2 prior to that time.  Do you have any idea
25  why?
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 1      A.    No.
 2      Q.    Let me throw an explanation out for you and
 3  see if you agree with me.  Could it maybe be because
 4  the primary use -- or, let's just say that the use of
 5  Segment 2 exclusively is for people having fun and
 6  maybe people didn't have the incomes back in 1912 that
 7  they do now to do that sort of thing for fun.  What do
 8  you think?
 9      A.    I think it was a lot more remote location in
10  1912 than it is now.
11      Q.    Do you disagree with me?
12      A.    I don't -- I don't know if I disagree, but
13  I'm not sure I fully agree that it was purely a fun
14  thing.  I could see myself being around in 1912 and
15  running the river.
16      Q.    Tell us about your experiences boating
17  Arizona rivers upstream.
18      A.    Sorry.  Boating them where?
19      Q.    Upstream.
20      A.    Upstream?
21      Q.    Yeah.
22      A.    Let's see.  Well, I've paddled the Colorado
23  River upstream from Lees Ferry in Glen Canyon.  I've
24  paddled -- I'm trying to think if there's anything else
25  I've paddled upstream.  I think I've paddled a section
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 1  of the Verde maybe upstream, Verde Valley.  Yeah,
 2  that's about it.  I don't generally travel upstream.
 3      Q.    You're familiar with some of the commercial
 4  uses of larger American rivers, right?
 5      A.    Familiar.  Maybe not --  I've heard of it.  I
 6  wouldn't call myself familiar, no.
 7      Q.    For example, you see barges on rivers like
 8  the Mississippi, right?
 9      A.    Sure.
10      Q.    Maybe the Ohio River?
11      A.    Perhaps, yes.
12      Q.    Would it be fair to say that the conditions
13  that make what you do recreationally fun may be the
14  opposite of what those kinds of activities require?
15      A.    The opposite of those?
16      Q.    Well, let's just say substantially different.
17      A.    Substantially different, sure.
18      Q.    Okay.  Is there any aspect of boating or
19  river work that you do that is not tied to recreational
20  use?
21      A.    Well, I guess, you know, you could argue that
22  when I'm descending a river to put it in a guidebook,
23  that's sort of my job, so it's not really -- I don't
24  know that I would characterize it as recreation all the
25  time.
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 1      Q.    But I think we established the guidebook's
 2  not for folks using rivers for business transportation.
 3      A.    Sure.  For them, it's recreation.  For me,
 4  it's work.
 5                 MR. MURPHY:  Okay.  Thank you.
 6                 CHAIRMAN NOBLE:  Thank you, Mr. Murphy.
 7                 Is there anyone else who wishes to
 8  examine Mr. Williams?
 9                 I see Mr. Helm's rising.
10                 MR. HELM:  Thank you, Mr. Chairman.
11
12                     CROSS-EXAMINATION
13  BY MR. HELM:
14      Q.    Mr. Williams, my name is John Helm.  I
15  represent Maricopa County and the Maricopa County Flood
16  Control District.
17                 CHAIRMAN NOBLE:  Mr. Helm, have you
18  provided --  I didn't see you provide the card.  I'm
19  apologize for reminding you.
20                 MR. HELM:  I've got another one -- I
21  keep one out in the car.
22                 CHAIRMAN NOBLE:  I think I threw mine
23  away.  Never mind.
24
25
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 1  BY MR. HELM:
 2      Q.    Mr. Williams, I just kind of have one
 3  question.  You talked about the river that you've
 4  traveled up and down in terms of normal flows and 200
 5  cfs and 25,000 cfs.  But we've got a recent case, and
 6  the reason we're back here doing this again, called
 7  State, ex rel., Winkleman versus the Navigable Stream
 8  Adjudication Committee.  And in that case, the Court
 9  defines how we're supposed to look at rivers, and it
10  gives us two terms:  ordinary and natural, and it tells
11  us to look at the river in its ordinary condition and
12  to look at the river in its natural condition.  And I
13  don't know if you've had an opportunity to read that
14  case.  I've got it here and I would be happy to have
15  you look at the sections I'm referring to, which start
16  at paragraph 25 and go to paragraph 28 of the -- of the
17  case.
18            But what I'm looking for is just to tell --
19  basically, the understanding that I have is that when
20  you have an ordinary flow, you don't have a flood or
21  you don't have a drought.  When you have a natural
22  flow, you could have a flood or you could have a
23  drought as part of that flow.  And the Court's telling
24  us to look under both those conditions.  And I'm
25  wondering if, in your mind, with all the times you've
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 1  seen the Salt River, if you, with that kind of
 2  description, could tell me what you would foresee the
 3  ordinary flows of the Salt to be.  I realize that's a
 4  range.  It could be from 200 cfs to 3,000 cfs or what
 5  have you.
 6      A.    Uh-huh.  Yeah, I mean, a hydrologist would
 7  probably be able to speak to this perhaps more cogently
 8  than I might.  But just as you mentioned, I'd say, you
 9  know, 200 cfs to 1,000 or maybe 2,000 cfs would seem to
10  be a normal flow on the Salt, to me, or natural would
11  expand that to maybe -- I don't want to say the
12  all-time low -- record low for the Salt was 90 -- it's
13  86 cfs or something like that, and the record high, at
14  least in the canyon, is 76,000, so it's a very variable
15  water.
16      Q.    Got a wide range?
17      A.    Yeah, a wide range.  A lot wider than most
18  rivers.
19      Q.    And all I'm trying to say is where would you
20  cut it off on the top and say anything above this is
21  flood flow?
22      A.    Oh, I don't know.  10,000 cfs.
23      Q.    Okay.  On the bottom?
24      A.    You know, anything much below the normal base
25  flow, which, I think, is 200.  So I would say less than
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 1  150 might be a drought condition.
 2            MR. HELM:  I don't have any other questions.
 3                 CHAIRMAN NOBLE:  Thank you very much.
 4                 Is there anyone else who wishes to
 5  cross-examine or -- anything but redirect?  Because if
 6  there's nothing else, then we're going to go to
 7  redirect, if Mr. Slade has any redirect.
 8                 MR. BREEDLOVE:  Could I ask a couple
 9  questions?  Is that all right?
10                 CHAIRMAN NOBLE:  Yes.
11                 MR. BREEDLOVE:  Thank you.
12
13                     CROSS-EXAMINATION
14  BY MR. BREEDLOVE:
15      Q.    All right.  Mr. Williams, I'm Fred Breedlove.
16  I was late in arriving, so I apologize for that.  I
17  just have a couple questions.
18            Mr. Sparks was talking to you earlier about
19  Quartzite Falls.  I think you mentioned in talking with
20  him that a flat-bottom boat could probably make it
21  through pre-'93 -- pre the blast under the right
22  conditions.  Is that correct?
23      A.    Correct.  Basically.
24      Q.    In less than optimal conditions, do you think
25  a loaded flat-bottom boat could be lined through with
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 1  relative ease?
 2      A.    Yes, I do.
 3      Q.    How about portage, if that was necessary?
 4      A.    Yeah.  With less ease, but certainly doable.
 5      Q.    How would you do it?  I mean, would you need
 6  more than one person to do it?
 7      A.    It would make it easier, but I think you
 8  could do it with one person.  You know, you unload it,
 9  and piece by piece, you carry your cargo over the
10  rocks, and then you take your boat down.  You load it
11  back up again and keep going.
12      Q.    Portaging, would it damage the boat?  I'm
13  completely ignorant.
14      A.    Yeah, probably not, because you're not moving
15  the boat at real a high rate of speed when you're
16  portaging.  It's more a question of just being able to
17  haul that weight and move the boat.  But I -- I do know
18  there's even some films of the Kolb brothers portaging
19  rapids in Grand Canyon with these old wooden boats, and
20  there were two of them usually, but they -- they
21  managed.
22            MR. BREEDLOVE:  Thanks.
23                 CHAIRMAN NOBLE:  Now Mr. Slade.
24  ///
25  ///
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 1                   REDIRECT EXAMINATION
 2  BY MR. SLADE:
 3      Q.    I want to start by asking you about your
 4  kayaks.  You were asked some questions by Mr. Hood
 5  about kayaks.  Have you used a kayak on the Salt?
 6      A.    Yes.
 7      Q.    Okay.  Have you used the kayak on shallower
 8  streams like the East Verde?
 9      A.    Yes.
10      Q.    Have you used the kayak in the ocean?
11      A.    Yes.
12      Q.    Have you used the kayak on the Colorado?
13      A.    Yes.
14      Q.    Have you used the kayak where the rivers were
15  greater than 5 feet deep?
16      A.    Yes.
17      Q.    And you've used kayaks where the rivers were
18  shallow?
19      A.    Correct.
20      Q.    So your use of a kayak is not any indication
21  specifically about that physical characteristic of the
22  river.  Is that a correct statement?
23      A.    Yes.  I use a kayak almost all the time.
24      Q.    And why is that?
25      A.    Because those are the boats that I own.  If I
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 1  could have a whole quiver of different craft, I would
 2  probably use something different each time, but I can't
 3  quite afford that.
 4      Q.    And that's consistent with, based on your
 5  experience on the Salt, your understanding and your
 6  opinion -- your expert opinion that the Salt can be
 7  used by more crafts than just kayaks.  Is that right?
 8      A.    Yeah.  I've paddled with people in canoes and
 9  rafts and lots of other things.
10      Q.    You mentioned at one point that there are
11  shallow sections where the depths might get to
12  6 inches.  Do you remember that?
13      A.    Yes.
14      Q.    Would you categorize the Salt River,
15  specifically Segment 2 and 3, as a river that is
16  6 inches?
17      A.    No.  I was referring to the shallowest gravel
18  bars that might be encountered at low water, I believe,
19  when I made that 6-inch comment.
20      Q.    So at 300 cfs, would you encounter areas
21  where it's 6 inches?
22      A.    Probably not.
23      Q.    At 600 cfs, would you encounter areas where
24  it's 6 inches?
25      A.    Definitely not.
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 1      Q.    At 100 cfs might you encounter areas where
 2  it's 6 inches?
 3      A.    Probably so.  I mean, putting a depth on any
 4  river is sort of an amorphous sort of definition.  I
 5  mean, rivers are defined by obstacles, rocks, and deep
 6  channels, shallow channels, deep channels.  You know,
 7  they're dynamic animals.  So to put a depth on a river,
 8  it's just really not a logical way to look at it.
 9      Q.    You talk about in your book in various places
10  the conditions for -- that are ideal for boats like
11  inflatable kayaks, inflatable rafts.  Is your book
12  written for the whitewater enthusiast?  Is that a
13  correct --
14      A.    The whitewater section of the book is written
15  for the whitewater enthusiast, yeah.
16      Q.    And so what would your flow range be, just so
17  that we're clear, for a canoe on the Upper Salt if you
18  had it filled with goods, 500 pounds, historical canoe?
19  I understand your background with historical boats is
20  not deep, but you do understand the river.  So what
21  flow range would you offer is a reasonable flow range
22  where the river from Segment 2 and Segment 3 could be
23  boated by a loaded canoe or a loaded flatboat?
24      A.    Well, I think a canoe could go lower than a
25  flatboat.  And so the number that sticks out in my head
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 1  is 200 cfs, because that's kind of the general base
 2  flow of the river, and that's when the channels are
 3  still in existence, you know, the normal deep water
 4  channel along the river.  So whether you're boating it
 5  or whether you're lining the rapid, it seems, to me,
 6  you can normally find a channel at that level, and
 7  certainly, it just gets easier the higher it goes from
 8  there.  I don't know what a flatboat might require.
 9  Probably a little bit more than that.
10      Q.    A little bit more than 200?
11      A.    Yeah.
12      Q.    Any estimate?
13      A.    Oh, let's say 400.  I mean, I've seen the
14  river few times at 400 cfs, and it's certainly easy
15  enough to find a deep channel everywhere.
16      Q.    So when you talk about seasons for boating in
17  your book, those seasons are geared towards your
18  recreational whitewater boater.  Is that right?
19      A.    Correct.
20      Q.    So if you're coming up with a season for
21  commercial boating purposes for a loaded historical
22  canoe -- and I believe I heard you just say 200 cfs is
23  your low.  I don't think you said a high.  But what
24  range of months would you provide as a season for a
25  loaded canoe on the Salt?
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 1      A.    Again, the hydrologist could probably answer
 2  that better, but, you know, I mean, if 200 cfs are low,
 3  then it's most of the year except maybe in times of
 4  drought.  You know, normally, the river comes up in
 5  February and goes down in May for higher levels, which
 6  is what I indicated in the book.  And summer
 7  thunderstorm season is erratic.  So yeah, that's a
 8  range.
 9      Q.    And what is the upper-range limitation where
10  you would not use a canoe on the Upper Salt?
11      A.    I think the river gets -- starts to take on
12  different characteristics around 3,000 cfs, above that
13  level.  So I think it becomes more challenging at that
14  point.
15      Q.    You described various amounts of rapids.  You
16  were asked some questions by Mr. Helm about those.  Can
17  you characterize the percent of the time that the river
18  is in a rapid state versus a pool state, from your
19  opinion?
20      A.    Oh, you know, we tend to focus on the rapids,
21  and so taking that into account, it's probably in a
22  pool state more than half the time and in rapids much
23  less than half the time.  I'm just estimating that.
24  Probably 70/30 in favor of the pools.  But, yeah, I
25  don't know.  You would have to have a more scientific
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 1  survey of the river, I guess, to come up with an
 2  accurate number there.
 3      Q.    And pools are generally flatwater, in your
 4  opinion?
 5      A.    Yeah, flat, or, I mean, there could be
 6  current in them, but not any major obstacles.
 7      Q.    I believe you used the word, quote, decent
 8  chance of running Quartzite prior to its being
 9  dynamited.  Were you referring to running the rapid
10  actually in the boat or lining the rapid?
11      A.    I was referring to running the rapid, yeah.
12      Q.    What is the chance of success if you're
13  lining the rapid?
14      A.    Oh, nearly a hundred percent, if I suppose.
15  I mean, if you let the rope get out of your hand,
16  there's a big pool down below where you could swim
17  after your boat.  Yeah, I think pretty good chances of
18  getting through okay lining it.
19      Q.    You were asked a question about 10,000 pounds
20  of wheat being transported on the Salt.  Are you
21  familiar with the historical account of, in fact,
22  10,000 pounds of wheat being transported on the Lower
23  Salt?
24      A.    I was not aware of that.
25      Q.    Does that surprise you that that actually
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 1  happened?
 2      A.    It surprises me less if it's further
 3  downstream on the Lower Salt where there's perhaps less
 4  distance to cover.  Yeah, it surprises me a little bit,
 5  yeah.
 6      Q.    So in Segments -- what the State's calling
 7  Segment 6, after the Verde comes in as a tributary to
 8  the Salt, I believe that's where the 10,000 pounds of
 9  wheat was transported.  So given your understanding of
10  the Salt River, would you believe the Salt to be
11  capable of, in fact, aiding in transporting
12  10,000 pounds of wheat?
13      A.    Yes, I'm surprised that someone transported
14  10,000 pounds of wheat below the Verde confluence.  If
15  that's actually the case, then perhaps it's tenable in
16  the upper river as well.
17      Q.    You were not surprised, based on the extra
18  flow that comes in in the lower part of the river as
19  compared to the Upper Salt?
20      A.    That's true.  There's perhaps more water in
21  the river down below the Verde.
22      Q.    I don't mean to put words in your mouth.
23      A.    It's just 10,000 pounds of wheat is -- it's a
24  big load.  I'm surprised someone took that down the
25  Salt.
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 1      Q.    Have you ever seen any logs that block the
 2  channel of the Salt River?
 3      A.    No, I have not.
 4      Q.    I wasn't clear.  Where is Topock Marsh?
 5      A.    That's on the Colorado River downstream from
 6  Lake Mead and Lake Mohave.  It's near Needles,
 7  California.  And it's my understanding that it's an old
 8  backwater section of the Colorado River.  There's some
 9  sort of dam control now that they control the level of
10  the marsh to coincide with migratory birds.  It's a
11  large swampy area along the Colorado River near
12  Needles.
13      Q.    Do you know what the depths of the water are
14  in that area?
15      A.    I would guess 5 to 10 feet or deeper.
16      Q.    And you used your kayak in that area?
17      A.    I have paddled my kayak there, yes.
18      Q.    One more question.  Have you ever run a river
19  without looking at a gage before?
20      A.    Yes.  Regularly.
21      Q.    And how do you do it?
22      A.    You show up and you look at the river, and
23  you decide if it's big enough to make it practical to
24  go downstream, and you read the river as you go.  You
25  listen for rapids and you look at the rocks and you
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 1  look at the currents, and you just -- you make your
 2  way.
 3                 MR. SLADE:  I have no further questions.
 4  Thanks a lot for coming out, Mr. Williams.
 5                 THE WITNESS:  Thank you.
 6                 CHAIRMAN NOBLE:  Are there any other
 7  questions for Mr. Williams?
 8                 Seeing none, Mr. Williams, again, on
 9  behalf of the Commission, we express our appreciation
10  to you for being a witness in these proceedings.  You
11  are excused.  You may remain, if you would like to, and
12  view further proceedings today, or you may simply
13  depart.
14                 THE WITNESS:  Thank you.
15                 CHAIRMAN NOBLE:  We'll take our lunch
16  break and return at 1:20.
17            (A recess was taken from 11:54 a.m. to 1:20
18  p.m.)
19                 CHAIRMAN NOBLE:  Okay.  We're ready to
20  proceed.
21                 Would the record please reflect that
22  Commissioner Jim Henness is not here this afternoon.
23  We will proceed in his absence because we do have a
24  quorum.
25                 Mr. Slade?
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 1                 MR. SLADE:  Thank you, Mr. Chairman,
 2  Commissioners.
 3                 Again, Eddie Slade representing the
 4  Arizona State Land Department.  And I'm joined this
 5  afternoon with Mr. Alex Mickel, spelled, last name,
 6  M-i-c-k-e-l.
 7                 CHAIRMAN NOBLE:  Could you move that
 8  microphone just a little bit closer to you?  Maybe turn
 9  it up or something?  By that, I mean --  Yeah, like
10  that.  There we go.  Bend it up.
11                 MR. SLADE:  How's that?
12                 CHAIRMAN NOBLE:  Much better.  Thank
13  you.
14
15                       ALEX MICKEL,
16  called as a witness on behalf of the State Land
17  Department, was examined and testified as follows:
18
19                    DIRECT EXAMINATION
20  BY MR. SLADE:
21      Q.    Alex -- I'll call you Alex, if that's okay.
22      A.    Yeah.
23      Q.    Could you please introduce yourself, your
24  full name, for the record?
25      A.    Alex Mickel, M-i-c-k-e-l.  And 53 Rio Vista
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 1  Circle, Durango, Colorado, is where I reside.
 2      Q.    And that's where you live.
 3            What is your occupation?
 4      A.    I am a river outfitter.
 5      Q.    What's the name of your outfit?
 6      A.    Mild to Wild Rafting.
 7      Q.    Where is it based?
 8      A.    We operate --  Our base is in Durango,
 9  Colorado.  And we operate on the Upper Salt as well.
10      Q.    The Upper Salt in this case, this river?
11      A.    Yes.  I think what's referred to as Segment
12  2.
13      Q.    Gotcha.
14            How long have you been operating on the Upper
15  Salt?
16      A.    I've had a commercial operation on the Upper
17  Salt since 1998.
18      Q.    And in general, how long have you been
19  operating your business?
20      A.    Since 1994.
21      Q.    Why did you choose to operate on the Upper
22  Salt?
23      A.    Because I loved it.
24      Q.    What do you love about it?
25      A.    Well, I just love the whole area, the
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 1  characteristics of the area, the beauty of the river,
 2  and just the whole experience it offers our guests and
 3  myself even when I'm there.
 4      Q.    How did you get involved with boating?
 5      A.    Started boating when I was a teenager in
 6  southern Michigan and northern Ohio, going down to West
 7  Virginia and Pennsylvania.  Finished high school in
 8  Colorado where I started kayaking and rafting more.
 9  Then through college, I became a commercial guide.  And
10  after college, I started into -- as a operator,
11  outfitter.
12      Q.    What type of boats have you used over your
13  time boating?
14      A.    I've used about every kind.  Rafts, rubber
15  rafts, inflatable kayaks, hardshell kayaks, canoes,
16  recently stand-up paddle boards, river boards, inner
17  tubes.  I've gone down the river about anyway I could
18  think to go down a river.
19      Q.    Have you know been in a flatboat?
20      A.    I've been in a flatboat on a lake and on a
21  river once, maybe twice.
22      Q.    What river?
23      A.    Animas River in Durango.
24      Q.    Is that the river that just had the toxic
25  waste spill?
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 1      A.    Yeah.  We're trying to not publicize that
 2  anymore, but yes.  We've got a new set of liability
 3  waivers, yeah.
 4      Q.    We won't talk about that anymore.
 5            Can you talk about a little bit about your
 6  operation on the Upper Salt?  What is the season that
 7  you're operating up there?
 8      A.    We generally open the first of March, end of
 9  February at the earliest, and go somewhere between
10  early May and the end of May.  The longest we've
11  operated it is into early June.
12      Q.    And how many employees are working for you in
13  that area during that time?
14      A.    About 20 to 25.
15      Q.    Full-time?
16      A.    No.  I would say that there's about -- 14 of
17  those are full time, and then there's some --
18  part-times are splitting time between there and other
19  places.
20      Q.    How many employees do you employ, in general,
21  across your operation throughout the states that you
22  operate in?
23      A.    We seasonally peak at about 85 to 90
24  employees.
25      Q.    You're the owner, and -- I guess, would you
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 1  be a president?
 2      A.    Yes.  We're a corporation, and I'm the
 3  president, founder, with my wife.
 4      Q.    What type of trips do you offer in the Upper
 5  Salt?
 6      A.    We offer trips from a half day in length to
 7  five days in length.
 8      Q.    Okay.  And who was your target audience for
 9  these trips?
10      A.    It's people looking to get out and experience
11  whitewater rafting.  What we sell on the Upper Salt
12  River is a whitewater experience, which is
13  characterized by being splashed and getting wet in
14  waves and so forth.
15      Q.    How much do you charge for these trips,
16  generally?
17      A.    Half day trip is about $85, and I think the
18  five days about 900.
19      Q.    What type of boats are you using?
20      A.    We're using for that rafts ranging from
21  12 feet in length to 16 feet in length, as well as
22  inflatable kayaks.
23      Q.    Why do you choose those type of boats?
24      A.    Because at this time, they're the best boats
25  available for what we're doing, transporting people
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 1  down the river.
 2      Q.    What type of loads do you have in the various
 3  boats, whether it's the day trip or the longer five-day
 4  trips?
 5      A.    We generally have about six to eight people
 6  per guest -- or, per guide on a shorter trip, and the
 7  longer trips would be more about four in a boat.
 8      Q.    Four in a boat?
 9      A.    As a general rule.  We may have six on a
10  longer trip.
11      Q.    Does that include gear for that trip as well?
12      A.    That would include some of the gear, but it
13  would also be accompanied by another boat that's
14  primarily there to carry gear.  It would have one or
15  two possible passengers as well in it.
16      Q.    Do you operate outside of that February/March
17  to May/June time frame at all?
18      A.    No, we do not.
19      Q.    And why not?
20      A.    Because it's not --  Outside of that time, we
21  can't predict the experience that we want to sell to
22  our customers, what we target.  What --  The experience
23  that our customers want, it's being splashed, it's
24  waves, it's characteristic of spring runoff, and that's
25  the market that we -- we know and the market that we
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 1  sell to.  And during that time, we can predict those
 2  conditions and set a reasonable expectation.
 3      Q.    So outside of that time period, there aren't
 4  as many splashes?
 5      A.    That would be correct.  The waves get smaller
 6  as the river goes down.  And it's not as wet and
 7  thrilling.
 8      Q.    Is the river still able to be used by boats
 9  outside of that time period, February/March to
10  May/June?
11      A.    Yeah.  We've been on the river -- I've been
12  on the river personally as low as about 180 cfs in that
13  section above Gleason Flats, that low.  We've had
14  clients down to about 220 cfs where we've got a group,
15  we explain to them the condition, they still want to
16  go, and we go rafting and they have a good time.  But
17  to the general public, when we're putting out our
18  message about what we provide, that 250 to 300 cfs
19  range is really not what we're putting out there, so
20  only on a special occasion will we deliver -- will we
21  operate.
22      Q.    You talked about the seasonal range.  What is
23  the flow range that you operate on?
24      A.    We've rafted -- we operated commercial trips
25  from between just above 200 cfs to about 7,500 cfs, and
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 1  it's at the Chrysotile USGS gage.
 2      Q.    I'll come back to a few more details about
 3  boating on the Salt specifically.
 4            But regarding your permitting for your trips,
 5  can you explain to the Commissioners how the permitting
 6  works, who provides the permits, either of the parties
 7  or if there are multiple parties?
 8      A.    Well, I think I understand your question, so
 9  let me know if this isn't the right answer.  But we are
10  permitted commercially to operate by the White Mountain
11  Apache Tribe and the U.S. Forest Service, jointly.
12  They have a shared management agreement between the two
13  of them on that stretch of river for -- from Highway 60
14  just below Apache Falls down to Gleason Flats, and then
15  below Gleason Flats, that's permitted completely by the
16  Forest Service.
17      Q.    Have you ever boated above the Highway 60
18  bridge?
19      A.    Yes, I have.
20      Q.    Can you explain where you've boated above
21  that?
22      A.    I have boated from the point of pines -- I
23  believe it's called -- Wildcat Point up on Forest
24  Service land above the reservation all the way through
25  down to Highway 60.
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 1      Q.    And what river is Wildcat Point on?
 2      A.    The Black River.
 3      Q.    Okay.  The Black.
 4            So you've boated the Black.  And then have
 5  you boated completely what the state is calling Segment
 6  1 of the Salt River, which begins at the confluence of
 7  the White and the Black down to Apache Falls?
 8      A.    Yes, in its entirety.
 9      Q.    Did you do that legally?
10      A.    Yes.
11      Q.    And who gave you the permit for that?
12      A.    The White Mountain Apache Tribe.  We actually
13  have escorted several members down when they were
14  exploring the idea of opening commercial operations
15  there.
16      Q.    And will they or do they open up commercial
17  operations?
18      A.    They have not.
19      Q.    Do you suspect they might?
20      A.    I believe at some point in time.  I have no
21  time frame to that, though.
22      Q.    Do you know where on Segment 1 they would
23  open up commercial operations, if at all?
24      A.    It would be on the Black River down to Black
25  River Crossing, which I think's about 12 miles or so
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 1  above Highway 60, but I would have to refer to a map
 2  for the exact mileage.
 3      Q.    And is that --  Are you familiar with what's
 4  been called Flying Gorge --
 5      A.    Yes.
 6      Q.    -- or Flying V Gorge?
 7      A.    Yes.
 8      Q.    Can you explain a little bit about where that
 9  is?
10      A.    It's immediately above Highway 60.  The
11  Flying V Gorge is so named because of Carrizo Creek and
12  the river and the V that it makes in the canyon as they
13  come together.  It's real evident as you come down the
14  river why it's called that.  But anyways, it's there.
15  It's thunderous whitewater, for sure.
16      Q.    But you have boated that section?
17      A.    Yes.  In a hardshell kayak.
18      Q.    Mr. Fuller has made a determination, based on
19  the evidence that he's reviewed, that Segment 1 from
20  the confluence of the White and the Black to the point
21  below Apache Falls is nonnavigable partly because of
22  Flying Gorge.  Would you agree with that assessment?
23      A.    I would agree.  As a standard of historical
24  craft, absolutely.
25      Q.    And why is that?
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 1      A.    The whitewater is just too big and just too
 2  constricting, especially through that Flying V Gorge.
 3  That's a place for hardshell kayaks only.
 4      Q.    And is that different in Segment 2 which
 5  begins below Highway -- below Apache Falls and
 6  continues down to Sleeper Rapid?  Is that segment
 7  Segment 2 different than Segment 1, which you just
 8  described that has Flying Gorge?
 9      A.    Oh, absolutely.  It's -- the gradient's much
10  steeper.  The rapids are not even comparable, they're
11  so much larger.  I mean, there's 20- to 30-foot falls
12  in there.
13      Q.    Let's talk a little bit about the rapids on
14  Segment 2.  As you move down the river, beginning your
15  trip from right below Apache Falls, can you describe to
16  us some of the major rapids that you come across and
17  what you would do when you come across those rapids?
18      A.    Starting immediately below Apache Falls?
19      Q.    Yes.
20      A.    Well, the first rapid is called -- I mean, I
21  could go -- I mean, I've done that trip hundreds of
22  times.  I could go detailed -- I don't know how much
23  detail you're after.  But there's many Class II and III
24  rapids between there, heading downstream in the
25  immediate first seven miles of Cibecue Creek and . . .
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 1      Q.    You're aware that this case is about
 2  historical boats being able to navigate the river at
 3  the time of statehood.  Is that correct?
 4      A.    Yes.
 5      Q.    So I'm going to ask you to think of the river
 6  using historical boats, like wooden flatboats and
 7  wooden canoes.  And if you're starting from below
 8  Apache Falls, can you walk us through what rapids would
 9  be of concern to you and how you would deal with those
10  as you moved down through to Sleeper Rapid, which is
11  the end of Segment 2?
12      A.    Sure.  We can work our way through there.  It
13  would all vary a little bit depending on water levels.
14  You know, every rapid is a little different at each
15  water level, so you would be considering it as you move
16  downstream.  There's -- I guess, the biggest areas of
17  concern at lower flows outside of the prementioned ones
18  of Black Rock, Corkscrew, Quartzite, and The Maze would
19  be Rat Trap Rapid above Gleason.  And that would be
20  primarily a concern of lower flows with a sharp, short
21  ledge.  That would probably -- that would be easily
22  portaged on river right.  And if I go back upstream,
23  there's gonna be -- it just varies so much on water
24  level and hazards as you're coming down.  There's no
25  major -- there's no place that -- what I would call
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 1  ideal flow -- if I was in a flatboat and it was around
 2  5- to 600 cfs, I would be deathly worried about -- you
 3  know, especially on the day stretch above Cibecue.  As
 4  you got further downstream, you know, I would proceed
 5  with caution at Quartzite and Black Rock.  I would
 6  probably scout them and pick a line on the way through.
 7            Quartzite, preexisting the dynamiting of
 8  Quartzite Falls, depending on the water flow level, you
 9  would probably want a line or portage.
10      Q.    What does "lining" mean to you?
11      A.    That means I would attach a rope to the boat
12  and navigate it over -- it's a little different than
13  what I heard described earlier.  In my mind, I consider
14  it being more -- kind of getting it over to the side
15  and pushing it over and holding the rope, rather
16  than -- I heard referred to letting the boat run the
17  rapid on its own while on the line as ghosting the
18  boat, but . . .
19      Q.    And have you ever lined any of the Salt River
20  rapids?
21      A.    I have not.
22      Q.    What did you do instead?
23      A.    I have portaged at Quartzite Falls pre- --
24  pre-'93.
25      Q.    Okay.  And what did that mean to you?  What
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 1  did portaging entail?
 2      A.    Well, it entailed some labor.  Used to
 3  portage on the river left and you take your gear up and
 4  over, and then you would take your raft up and over on
 5  river left at high flows.  At lower flows, it was much
 6  easier to line.  But the few times I was there, prior
 7  to it being dynamited, the river was in -- one time in
 8  excess of 7,000 cfs, another time in excess of 3,000,
 9  and at those flows, we deemed it safer to portage on
10  the river left rather than deal with the historic
11  lining -- place of lining on the river right.
12      Q.    If it was a flow more like 300 cfs, would you
13  be portaging or lining?
14      A.    I believe we would be lining, absolutely.
15      Q.    I should have said this before, but how many
16  trips have you done on the Upper Salt River?
17      A.    Above -- above Hoodoo, which is above the
18  salt banks, hundreds.  I don't really know the exact
19  number.  Below Hoodoo down to Gleason Flats, on that
20  section, probably -- I don't know -- 30 times.  And
21  then all the way from Gleason to Roosevelt or
22  Highway 288, I've only done about probably 8 to 10
23  times.
24      Q.    Where are you permitted to camp as you move
25  down the river?  I know we had a couple questions about
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 1  that.
 2      A.    Well, we're permitted to camp about anywhere
 3  except for a few places that are closed, some for
 4  cultural reasons and some for wildlife reasons.
 5  There's an eagle closure on the river left just below
 6  the salt banks.  And then the salt banks area is closed
 7  for cultural reasons for the Apaches.
 8      Q.    So you can camp both on the far service side
 9  on river left and on the White Mountain Apache on river
10  right as long as it's not closed?
11      A.    Right.  As long as it's not a special area of
12  closure.
13      Q.    What would you estimate, from your
14  understanding of the Upper Salt River, would be a range
15  that a canoe historic -- historical canoe made of wood
16  to be used on that stretch, a range of flow?
17      A.    That would be -- the higher flows would be
18  the bigger concern, and I would think probably between
19  100 cfs and about 3,000 cfs.  And then some of the
20  sections, I would become concerned above 3,000 cfs.
21      Q.    And same question for a historical flatboat.
22  What range would you advise someone that they could run
23  a historical flatboat loaded with goods in that
24  segment?
25      A.    Yeah, with the canoe and without.  It would
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 1  depend how heavily you're loaded.  But I would think
 2  with a flatboat, you could go between probably 400 and
 3  4,000 cfs.  You would have a little more ability to
 4  sustain swamping.
 5      Q.    Have you ever seen canoes on the Upper Salt
 6  River?
 7      A.    Yes.
 8      Q.    Frequently?  Infrequently?
 9      A.    Regularly.  I mean, you know, we're down
10  there -- we're not -- I don't live on the banks of the
11  river like I did originally when we first started.  But
12  our crew camps right there at Second Camp for 90
13  days-plus, and I used to participate in that when I was
14  younger.  And you would see all kinds of craft come
15  down.
16      Q.    You have got family and kids up in Durango?
17      A.    Yes.  Four of them.
18      Q.    Mr. Fuller estimated that flatboats could be
19  used on Segment 2 about 50 percent of the year.  Do you
20  agree or disagree with that estimate?
21      A.    Yeah, I think that's a safe estimate.  Yeah.
22  I would assume that the best way to answer that
23  question would be just to take that flow range and then
24  place that over a hydrograph, and I think it would
25  be -- if the question is pertaining to flow and not
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 1  50 percent of the time would you be successful and sink
 2  your craft -- or not sink your craft, because I don't
 3  think you would sink your craft 50 percent of the time,
 4  if that's the question.
 5      Q.    What percent of the time would you sink your
 6  craft?
 7      A.    I would think rarely.  I think you would
 8  damage it regularly and have to repair it, but I don't
 9  think you would destroy it.
10      Q.    From your understanding of boat use and
11  historical boat use, was repairing crafts a regular
12  part of that experience?
13      A.    Absolutely.  I mean, you would practically
14  rebuild boats sometimes on those historical trips, from
15  the accounts that I've read.
16      Q.    Have you ever had to repair any of your
17  boats?
18      A.    Absolutely.  More than I'd like.
19      Q.    What did that entail?
20      A.    Well, that entails you pull over --  You
21  know, the boats even today will get rips and tears in
22  them, and we'll pull over and we'll patch them.  And
23  depending on the severity, sometimes you're forced to
24  stop there, and maybe you spend a night sooner than you
25  would want to and repair it, or sometimes you can do a
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 1  quick repair and keep moving down that same day, but
 2  usually -- oftentimes you have to repair overnight.
 3      Q.    Out of Segment 3, which begins at Sleeper
 4  Rapid -- below Sleeper Rapid and moves until the
 5  Roosevelt Dam -- of course the dam is submerged -- or,
 6  the river is submerged down by Lake Roosevelt, so I
 7  believe it's about Highway 288 that's still the river.
 8  How does that Segment 3 compare to Segment 2 upstream?
 9      A.    Well, it's much milder.  It's pretty well
10  channeled along through there, and it's pretty, you
11  know -- and there's some good current, but you're
12  definitely paddling out at that point.  It's not nearly
13  as wild and characteristic.
14      Q.    Do you know why the Salt River is called the
15  Salt River?
16      A.    Well, it's called the Salt River -- there's
17  large salt banks along the river.  There's one -- a
18  very large one upstream along Highway 60 that's very
19  impressive.  I believe that's where it gets its name.
20      Q.    Is there any Apache history with that area
21  that you know of?
22      A.    Well, the salt banks is part of the origin
23  story of the Apaches, is how I understand it, the White
24  Mountain Apache.  And that's why it's closed and so
25  forth.
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 1      Q.    Have you ever come across logs that have
 2  blocked the river in Segment 2 or Segment 3?
 3      A.    No, I have not.
 4      Q.    Have you ever come across any beaver dams in
 5  those segments?
 6      A.    No.
 7      Q.    Have you seen beaver?
 8      A.    I don't think I've seen beaver.  I've seen
 9  evidence of beaver on the bank, dwelling.
10      Q.    Would you agree that the river is a
11  pool-and-riffle pattern?
12      A.    Yes.
13      Q.    What does that mean to you?
14      A.    Well, that means that the majority of rapids
15  are created by either deep debris flow or caving in of
16  rock from the canyon wall, and essentially dams the
17  river and creates a riffle or a rapid.  It tends to
18  pool the water up behind it as well.
19      Q.    What percent of the river, from your
20  perspective and experience, is pool or riffle?
21      A.    Boy, to break that into a percentage, I would
22  say it's probably -- I mean, if the river from that
23  segment is 50 miles, I've gotta think if you put all
24  the rapids together, it's a mile of it or something.  I
25  don't know, you know.
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 1      Q.    So the vast majority, from what I understand,
 2  would be in its pool state?
 3      A.    Yes.  It's not a rapid -- continuous rapid,
 4  by any means, no.
 5      Q.    A pool, from your perspective, is relatively
 6  flatter water?
 7      A.    Yes.  It's flatter, calmer water.  You're
 8  able to row easily through.  And it takes on more of
 9  that characteristic as you continue downstream,
10  especially.
11      Q.    Did you ever come across split channels on
12  the Upper Salt?
13      A.    Sure.  Three-Way Rapid is a very good example
14  of one on the day stretch on the first 10 miles.  Just
15  below Cibecue, river comes down and splits into three
16  ways.  The middle channel is the one you generally
17  take.
18      Q.    Is it more difficult to navigate in that
19  split channel than in other places?
20      A.    No.
21      Q.    Have you boated from Stewart Mountain Dam
22  down to Granite Reef Dam?
23      A.    No.  My experience on the Salt River is
24  completely above Highway 288.
25      Q.    Have you boated other Arizona rivers and
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 1  streams?
 2      A.    Yes.  Black, as we just mentioned.  I've
 3  boated the Verde River.  Let's see.  The Tonto Creek,
 4  I've boated.  What else in Arizona?  That's about it.
 5  Really the Verde, Tonto, and the Salt and Black.
 6      Q.    How does Tonto Creek compare to the Salt
 7  River in the upper end of the Salt, Segment 2?
 8      A.    Well, it's a lot smaller.  You know, it takes
 9  good timing to have an opportunity to get down that at
10  a descent flow.  I haven't done it -- and it's, like,
11  I've only done from Rye Creek down, which is a shorter
12  section of it.  It's kind of a Class II, maybe a little
13  bit of Class III.  Beautiful.
14      Q.    Would you categorize the Salt as a shallow
15  desert stream?
16      A.    No, I would not.
17                 MR. SLADE:  Mr. Chairman, I don't
18  believe I have any more questions.
19                 CHAIRMAN NOBLE:  Thank you, Mr. Slade.
20                 Is there anyone who wishes to examine
21  the witness?
22                 MR. HEILMAN:  Yes, Mr. Chairman.
23                 CHAIRMAN NOBLE:  Mr. Heilman.
24                 MR. SLADE:  Are there any pro
25  navigability folks here that need to go?
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 1                 CHAIRMAN NOBLE:  Pro navigability
 2  advocates that would like to examine him in the means
 3  of direct?
 4                 MR. HOOD:  Mr. Chairman, regardless of
 5  how Mr. Helm wants to characterize himself, he's pro
 6  navigability.  He ought to go before the rest of us go.
 7                 MR. HELM:  Mr. Hood, he's such a
 8  mind reader that he knows what my clients have told me.
 9  I would suggest if he knows what my clients have told
10  me to do, he had better disclose it or he'd better get
11  out of this room.
12                 CHAIRMAN NOBLE:  Mr. Heilman, would you
13  please come forward?
14                 MR. HEILMAN:  Sure.
15
16                    CROSS-EXAMINATION
17  BY MR. HEILMAN:
18      Q.    Good afternoon, Mr. Mickel.  My name is Jeff
19  Heilman.  I represent Salt River Project in these
20  proceedings.
21            I just want to ask you a few questions, first
22  about your business, and then given that you've done
23  this stretch of the river hundreds of times, some
24  questions about the various rapids you might encounter.
25      A.    Sure.
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 1      Q.    The first thing I'm going to hand you is a
 2  printout of your website from the Salt River rafting
 3  section.
 4      A.    Sounds good.
 5                 MR. HEILMAN:  That's Exhibit C031,
 6  SRP 2.
 7                 THE WITNESS:  There's no typos, are
 8  there?
 9  BY MR. HEILMAN:
10      Q.    No.
11            The first sentence on that page under the
12  heading, it says, "We are done running the Salt for
13  this 2015 season but we can't wait to raft with you
14  next spring!  The 2016 season will begin early March
15  and run through April or May!"
16            So is the rafting season for the Upper Salt
17  typically three months?
18      A.    Well, it varies.  We hope for three months
19  and that predictable season where we can deliver the
20  experience that we're advertising, yes.
21      Q.    Why is it -- why do you only run during the
22  springtime?
23      A.    Because that's when we can predict the runoff
24  that provides the experience that we're selling.
25      Q.    And sometimes that rafting season can be just
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 1  March through April?
 2      A.    Yes, sometimes on low-water years, it can be
 3  just March and into early April.
 4      Q.    And in addition to rafting tours on the Upper
 5  Salt River, your company also offers rafting on the
 6  Colorado, the Upper Animas, the Lower Animas, the Upper
 7  Piedra, and the Lower Piedra, right?
 8      A.    Yes.
 9      Q.    What's the rafting season for the Lower
10  Animas River?
11      A.    The Lower Animas River we generally open mid-
12  to late April and raft through September.
13      Q.    Okay.  The website -- your website actually
14  says through October sometimes?
15      A.    Well, we did our last trip this year
16  October 5th, but if you've got a big enough group, I'll
17  take you next week.
18      Q.    That river's also -- that is also based on
19  water level --
20      A.    Yes.
21      Q.    -- season?
22            What's the rafting season for the Upper
23  Animas River?
24      A.    It usually -- we finish around the first of
25  August, and we will start kind of mid-May.
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 1      Q.    Okay.  How about for the Lower Piedra River?
 2      A.    We generally start in end of April, and we'll
 3  go through early to mid-June, and it will vary a little
 4  bit season to season, of course.
 5      Q.    And then for the Upper Piedra?
 6      A.    Same as the Lower Piedra.
 7      Q.    How about for the San Miguel River?
 8      A.    The San Miguel River, we tend to go until
 9  about -- well, we'll start middle of May and usually go
10  until about end of July.
11      Q.    And your company also offers guided rafting
12  trips in Utah on the Colorado River?
13      A.    That's correct.
14      Q.    What's the rafting season for the Colorado?
15      A.    It's --  We offer trips generally April
16  through -- into early October.  So I believe some
17  companies go even longer.
18      Q.    In Arizona, you offer rafting on the Verde.
19  Is that right?
20      A.    Well, we used to offer it more often, but
21  right now, we've got an endangered species issue and
22  the Forest Service is not permitting anyone.  So we
23  need to address that, yeah.
24      Q.    When you were running, what was that season
25  like?
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 1      A.    On the Verde River, that season was generally
 2  more mid- to late February, into -- through March.
 3      Q.    So is it safe to say that the rafting tour on
 4  the Salt River is on the lower -- the season is on the
 5  shorter end when you look at all the rivers that you
 6  offer tours on?
 7      A.    Compared to the Animas River in Colorado, I
 8  would say it's in the middle.  We have a longer, more
 9  robust season than we do on the Piedra, a longer season
10  on the San Miguel.  Not nearly as much participation,
11  though.
12      Q.    And how long is the kayaking season?  Do you
13  offer kayaking tours when you don't offer rafting
14  tours?
15      A.    No.  Generally, they're side by side.  It's
16  at the same time.
17      Q.    Given all the rivers that you offer tours on,
18  which tours are the most popular?
19      A.    Well, we take the most people down the Lower
20  Animas.  We take the next most down the Salt River.
21      Q.    Okay.  I'm looking back at this printout from
22  your website.  The box over on the right says
23  "Adventure Level" for rafting.
24      A.    Uh-huh.
25      Q.    And you have it listed as Intermediate.
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 1      A.    Uh-huh.
 2      Q.    What does "Adventure Level" mean?  What are
 3  you trying to get across there?
 4      A.    Well, you know, that's a hard thing to
 5  communicate, you know.  What it is to you and what it
 6  is to me can be totally different.  It's like we're
 7  trying to say -- it's like a ski area with green runs,
 8  blue runs, black runs.  You know, this is like a blue
 9  run.  It's an intermediate run.  It's for someone who's
10  comfortable around water.  If you're really scared of
11  water, you know, you would be terrified if you fell in
12  the water, you probably shouldn't make this your first
13  rafting experience.
14      Q.    Right.  And what makes rafting the Salt
15  River -- the Upper Salt River intermediate compared to
16  a trip that you might rate as mild?
17      A.    I would say it's the -- you know, the whole
18  experience of the chance that you could fall into the
19  river.  You know, especially if you're in an inflatable
20  kayak, there's more of a chance you could fall in.  As
21  that elevates, the adventure level goes up.
22            I mean, the remoteness is also an issue.  The
23  further you are from assistance or help, everything
24  takes on a greater degree of risk and adventure, you
25  know, so it just varies.  You know, sometimes people
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 1  are like, "Not nearly adventurous enough.  If that was
 2  intermediate, it was boring."  I was like, "That was
 3  way too much."  So you're trying to strike that happy
 4  medium when you're advertising to masses of people.
 5      Q.    Sure.  And then --
 6      A.    And communicate, as clearly as you can, what
 7  it is you're offering.
 8      Q.    Right.  So for inflatable kayaks, you
 9  actually have "High Adventure"?
10      A.    Uh-huh.
11      Q.    What you were saying earlier, it's easier to
12  flip in a kayak than it is in a raft?
13      A.    An inflatable kayak, yes, you're controlling
14  your own destiny.  So there's people that have never
15  been in a boat before and they're coming out and
16  they're doing that.  So you should be someone who's fit
17  and enjoys adventure.  You know, if your idea of
18  adventure is shopping at the mall, you know, this is
19  probably not something you should do.
20      Q.    Also, for premium boats, you have "High
21  Adventure."  What is a premium boat?
22      A.    It's a smaller boat.  We kind of let the
23  guides be more aggressive in them, and they do more
24  surfing and playing in the water, so there becomes an
25  increased risk of people falling in.
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 1      Q.    Does the smaller size of the boat allow for
 2  that, being able to maneuver better or --
 3      A.    It's part of the premium experience because
 4  it's a more intimate guest-to-guide ratio.  So instead
 5  of being eight people and a guide, there's only three
 6  or four and a guide.  People enjoy the guides.
 7      Q.    But does the smaller boat allow them to do
 8  more within the rapids than the larger boats?
 9      A.    I'm not sure -- not really.  I mean, you can
10  surf in either boat.  But definitely the bigger --  The
11  smaller the boat, the bigger the wave feels, yeah.  If
12  that answers your question.
13      Q.    It does.  Thank you.
14            And then in the Restrictions section of that
15  box, it sets the raft age limit at "Ages 8 and up
16  (except at high water)."  How high does the water have
17  to be to change the age limit from 8 and up?
18      A.    It depends the segment a little bit.  So if
19  they're going all the way through the wilderness, about
20  2500 cfs.  On a day trip, they're more about 3,000 cfs.
21      Q.    And how often does that happen in a given
22  season?
23      A.    It's been a while, so . . .
24      Q.    And then the age range for inflatable kayaks
25  is age 16 and must be 5 foot, 2 inches.  Why do you
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 1  need to be 16 for kayaking but you don't have to for
 2  rafting?
 3      A.    We just want them to have that mental
 4  awareness because there's a greater chance that they're
 5  going to end up in the water.  We want them to be able
 6  to understand and be clear on their communications and
 7  so forth.  And also, we just only -- you just only want
 8  so many people coming down in those, so it's really you
 9  want people who really want to do that.  You don't want
10  to push people into that.
11      Q.    Why do you have to be 5 foot 2?
12      A.    It's just in the paddling.  It's kind of --
13  We've been thinking about changing that, but we
14  haven't, because the boats used to have a larger tube,
15  the kayaks we use.  The younger kids would have a
16  harder time reaching around them, the tubes, and paddle
17  effectively, but the newer ones seem to have smaller
18  tubes, are becoming less of an issue, but --
19                 CHAIRMAN NOBLE:  Mr. Heilman?
20                 MR. HEILMAN:  Yes?
21                 COMMISSIONER HORTON:  Is the water as
22  cold as the Colorado?
23                 THE WITNESS:  It depends on the time of
24  year.  But in the spring runoff, I'd say it's probably
25  colder -- not as cold as coming out of the bottom --
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 1  Do you mean the Colorado River below -- below Glen
 2  Canyon?  No.
 3                 COMMISSIONER HORTON:  Right.  I meant
 4  going through the canyon itself.
 5                 THE WITNESS:  Where we operate on the
 6  Colorado River, the water's pretty warm out by Moab
 7  because it's not coming out of the bottom of the lake.
 8  That's why I was confused.
 9  BY MR. HEILMAN:
10      Q.    Okay.  Moving over to the text in this
11  section under the Salt River Canyon Description, the
12  first sentence states, "Experience spectacular Salt
13  River rafting trips in the Upper Salt River Canyon!"
14            Do you only offer guided trips on the Upper
15  Salt River?  I think that's what you testified to.
16      A.    Yeah.  Through --  Yeah, down to Highway 288.
17  Below Apache Falls to Highway 288 is where we operate
18  on the Salt River.
19      Q.    Why don't you offer guided trips on the Lower
20  Salt River?
21      A.    That's not something that's interested me in
22  my business career.
23      Q.    Okay.  And then --
24      A.    I really like Durango in the summer.
25      Q.    That's understandable.
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 1            The next line says, "The Salt River drops at
 2  over 20 feet per mile as it carves a canyon full of
 3  wilderness to discover."
 4            Why do you mention the gradient of the river
 5  in your promotional materials?
 6      A.    Honestly, it's for credibility.  You're just
 7  trying to -- you know, people know you're communicating
 8  clearly and you're doing your best to give them what
 9  reality is.  You know, when you have things you can
10  state, I think it's helpful.
11      Q.    Does a steeper river provide for a more
12  exciting experience, more rapids or anything like that?
13      A.    Absolutely.  So, like, the Upper Animas we
14  raft, you know, the average gradient's 85 feet a mile.
15  It goes to 150 feet a mile for a substantial portion.
16      Q.    A little further down, it says, "Longer trips
17  take you further into the wilderness section of the
18  spectacular Salt River Canyon, which changes
19  dramatically from day to day, and plunges you into
20  bigger rapids!"
21            What do you mean when you say that the river
22  changes dramatically from day to day?
23      A.    I mean that the canyon itself and scenery.
24  So one of the really cool things about going down the
25  Salt River is you start out and you're just above the
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 1  upper Sonoran and you move into the Sonoran Desert.
 2  The vegetation is changing.  The canyon you go through,
 3  what we call White Rock Canyon, which is just amazingly
 4  beautiful polished granite that you're floating
 5  through.  And then the next day kind of opens up and
 6  you've got spectacular hills and bluffs.  And then you
 7  get back to what's called Jumpoff Canyon, which is a
 8  geologically stunning uprise.  So that's the change
 9  we're referring to, is that spectacular scenery as you
10  go down.
11      Q.    Then on the next page, there's some smaller
12  descriptions of the various trips that you offer.  One
13  of them is the Salt River Express Trip.
14      A.    Uh-huh.
15      Q.    Under that description, you say, "Enjoy an
16  exciting trip filled with 10 to 12 'wet and fun' Class
17  III rapids.  Thunder through rapids (every 5 to 10
18  minutes) in this unique recreational treasure in a
19  raft."  [Quoted as read.]
20      A.    Uh-huh.
21      Q.    How much distance do you travel in the
22  express trip?
23      A.    Express trip is the same length as a day
24  trip.  We start generally at Big Eddy, unless the
25  water's really high, and then we put in right below
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 1  Apache Falls and take out at Hoodoo, which is about
 2  10 miles -- nine and a half, 10 miles.
 3      Q.    And you encounter 10 to 12 Class III rapids,
 4  is that what that description says?
 5      A.    Yeah.
 6      Q.    And when you say, "Thunder through thrilling
 7  rapids (every 5 to 10 minutes)," is that just any rapid
 8  or are you referring specifically to those Class III
 9  rapids?
10      A.    No, that would be any rapids.  The Class II,
11  we're getting splashed and having fun.  So if you
12  called me up and asked -- I'm telling you, "Think about
13  walking down the street; you would generally have a
14  rapid of some sort on each corner."
15      Q.    Okay.  Then two pages after this, you have a
16  trip called a Dash of Salt.
17      A.    Yep.
18      Q.    That's description says, "Explore twice the
19  whitewater and twice the scenery of the Salt River in
20  one spectacular day."
21      A.    Yes.
22      Q.    "Experience some class 4 rapids and save some
23  money over the 2 day trip."  [Quoted as read.]
24            How do you manage to experience twice the
25  whitewater in a single day?  Is it just faster?
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 1      A.    Start earlier, paddle harder and later.
 2      Q.    And how many Class IV rapids have you
 3  experienced in that trip?
 4      A.    Depends on the water flow.  In higher flows
 5  for commercial rafting, we think that White Rock can be
 6  a Class IV and sometimes Rat Trap, but Rat Trap really
 7  can be tougher when it's lower than when it's higher.
 8  So it's usually just I or II.
 9            Really high water, in the old days, we
10  sometimes thought Grumman could be that way, but it
11  would depend on your route.  Grumman is a little way
12  upstream, but you can also go completely around it in
13  high water and not even get wet, so . . .
14      Q.    Okay.  Then down under the Boat Options on
15  this page, for Premium Boats, the first line is
16  "Smaller boats with smaller tubes so at higher water
17  levels they increase the level of adventure."
18            Why do smaller boats increase the level of
19  adventure?
20      A.    Again, I think it's because the smaller the
21  boat, the bigger the wave feels.  If you've got
22  20 inches of tube height in front of you versus
23  14 inches of tube height in front of you, you just get
24  more splash.
25      Q.    And you offer, for kayaks, only inflatable
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 1  kayaks.  Is that correct?
 2      A.    Yeah.  We do not lead hardshell-kayak trips.
 3      Q.    Is there a reason that you only provide
 4  inflatable kayaks over hard shells?
 5      A.    Yes.  Because inflatable kayaks can be done
 6  by a complete novice.
 7      Q.    They're more stable or --
 8      A.    They're more stable and they're more
 9  forgiving, so you wouldn't want -- you would want to
10  take someone generally through a progression in a
11  hardshell kayak before you put them on the river.
12      Q.    Do you know when inflatable kayaks first
13  became available for purchase?
14      A.    I can make a guess, if you'd like, and I
15  would say the '70s, late '70s.
16      Q.    Then at the bottom of your description for --
17  in the Inflatable Kayaks, it's on the next page,
18  there's a parenthetical note that says, "Note for the
19  2016 season:  With El Nino in the forecast, we are
20  expecting a high water season.  We will not be able to
21  run kayaks until the water is a 'kayakable' level which
22  will be approximately mid-April."
23            Why do high levels of water make a river
24  unkayakable?
25      A.    Well, it's for commercial standpoints.  Lots
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 1  of people go kayak the river.  I'll go kayak the river
 2  for fun myself.  But to take novices down the river
 3  when it's high and cold, we prefer not to do that.
 4  It's a stressful thing that I wouldn't want to be
 5  doing.
 6      Q.    It's more dangerous?
 7      A.    Yeah, I mean, the river's cold and it's fast.
 8  The biggest dangers we face with whitewater is cold
 9  water.
10      Q.    So have you had to cancel a scheduled kayak
11  trip because of water levels?
12      A.    Being too high?
13      Q.    Yeah.
14      A.    Yeah, I'm sure I have over the 22 years I've
15  been doing this.
16      Q.    Do you ever have to change which stretch of
17  the river you're going to kayak on based on water
18  level?
19      A.    For inflatable kayaks, no.  We either kind of
20  do what we're gonna do or generally don't -- you know,
21  I wouldn't say I've never -- I would say probably we
22  have adjusted a stretch somewhere at some time to
23  accommodate a group for inflatable kayaking.  But,
24  again, it's for people who are complete novices.
25      Q.    Do your guides typically check the gage data
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 1  before they take a group out for a trip?
 2      A.    No, not unless they call and ask us.  Our
 3  only communications from there is satellite phone, so
 4  we're trying to minimize that.  Most of the guides,
 5  they're down there living by the river.  And the gages
 6  are good, but a lot of times they have to be
 7  recalibrated too.
 8      Q.    And below the Inflatable Kayak description,
 9  you have a bulleted list of "Salt River Rafting Trip
10  Highlights."
11      A.    Uh-huh.
12      Q.    The second bullet states, "More rapids per
13  mile than any other Arizona river."
14            So does the Salt River Canyon have more
15  rapids than any other river in Arizona, including the
16  Verde and the Colorado?
17      A.    Well, we're talking about a place where you
18  have regular commercial rafting.  Yeah.
19      Q.    The next bullet down says, "Numerous Class
20  III 'wet and fun' rapids on the 1 day section, Class IV
21  on longer trips."
22            Is it safe to say that most of your rafting
23  customers actually want the big rapids on their trips?
24      A.    Yes.  The customers want rapids, and
25  that's -- they want splashes and waves.  You know, the
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 1  thing to understand about that is -- well, one is
 2  that's the reason we raft when we do.  We can predict
 3  what the conditions are going to be like somewhat
 4  reasonably, communicate those to our customers.  And
 5  then people are often more thrilled by a Class II rapid
 6  than they are a Class IV rapid because a Class IV rapid
 7  might be that way because there's a lot of maneuvering
 8  or something that goes on, where a Class II rapid will
 9  just have a big wave that you could have gone around or
10  you could go through.  When you go through, it splashes
11  and it's fun and it's exciting.  So that's why we tend
12  to -- that's why we want to raft when there's more
13  water.  That's what our business model is built on.
14      Q.    And then going down even further, the section
15  "Special Ways We Care for You on the Salt River," the
16  second bullet point, I think you just mentioned this,
17  says, "Multifaceted Satellite communication systems to
18  coordinate the details of your adventure and increase
19  safety."
20      A.    Uh-huh.
21      Q.    Could you describe what the satellite
22  communication system is and how it works?
23      A.    Sure.  We've got a fixed satellite phone that
24  we use to communicate in the morning, how many guests
25  are coming, so people are -- the guides are ready with
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 1  the equipment, because otherwise, the people would show
 2  up in the parking lot and they wouldn't be ready for
 3  them.  So they call in in the morning and they ask how
 4  many people are coming, what are their names and so
 5  forth, and get the equipment and everything ready for
 6  them.  And then they carry either -- what's called an
 7  Iridium.  That goes to a nonfixed satellite, an
 8  orbiting satellite, and carry those for emergencies, or
 9  they carry what's called a Spot or a DeLorme, which
10  sends out emergency text messaging or nonemergency, can
11  be, like, I have got a flat tire or something.
12      Q.    Then the next bullet point talks about --
13      A.    It's --
14      Q.    I'm sorry, go ahead.
15      A.    It's been really nice for us because, when we
16  started, we didn't have that.
17      Q.    When did you start using the satellite?
18      A.    We started using the satellite in the 2000
19  season.  Before that, we used to have to drive up to
20  Globe and call.
21      Q.    Then the next bullet point talks about
22  specially designed four-wheel-drive vehicles.  Do you
23  need a four-wheel-drive to access the river points --
24  river access points?
25      A.    No.  But it's nice.  You get through in
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 1  certain conditions --  You know, we do a lot of access
 2  on the river right on the Apache reservation, and that
 3  road is not a highway, that's for sure.  So we're going
 4  through creeks and stuff like that on the river right
 5  side and some rugged terrain over there.
 6      Q.    Okay.  And then the fifth bullet point says,
 7  "Free helmets, free wetsuits, free wetsuit boats, and
 8  free" --
 9      A.    Booties.
10      Q.    -- "booties," sorry, "and free splash
11  jackets."
12      A.    Uh-huh.
13      Q.    So does everybody on one of your tours wear a
14  helmet?
15      A.    Not necessarily.  It's optional.  We don't
16  force them.  We encourage them to wear them.  But
17  that's something we picked up originally as a way to
18  set ourselves apart as an outfitter.
19      Q.    And does everybody typically wear a wetsuit?
20      A.    Only in early season.  By April, no.  March,
21  yes.
22      Q.    What's a splash jacket?  Is that just kind of
23  like a poncho?
24      A.    Yeah, it's like a rain jacket that's kind of
25  cut to paddling.
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 1      Q.    The next bullet point says, "Trips held to
 2  the higher safety standards of Colorado state."
 3            What kind of safety standards do you need to
 4  comply with to run these trips?
 5      A.    Well, a permit by the Forest Service and the
 6  White Mountain Apache, and they've got certain training
 7  regulations in place.  So if you -- if I hired you as a
 8  guide, you would have to meet these standards, such as
 9  first aid and CPR.  And people are --  It's a regulated
10  industry.  And in Colorado, those standards for
11  training are a little higher, and most of our guides
12  are coming from there, so we just use that companywide.
13      Q.    Okay.
14      A.    They can vary from place to place.  Forest
15  Service has a whole different standard for the Park
16  Service and what they do in the Grand Canyon and so
17  forth.
18      Q.    Sure.
19                 The next thing I'm going to hand you is
20  a printout from the safety section of your website,
21  which is Exhibit C031, SRP 3.
22                 CHAIRMAN NOBLE:  Mr. Heilman, would
23  right now be a good time to take a break?
24                 MR. HEILMAN:  Sure.
25                 CHAIRMAN NOBLE:  Thank you very much.
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 1                 We'll take a break for 10 minutes.
 2  We'll come back at 25 minutes after the hour of 2
 3  o'clock.
 4            (A recess was taken from 2:14 p.m. to 2:27
 5  p.m.)
 6                 CHAIRMAN NOBLE:  Mr. Heilman?  Let's
 7  proceed.
 8  BY MR. HEILMAN:
 9      Q.    Mr. Mickel, before the break, I handed you
10  the printout from the safety section of your website,
11  and that's Exhibit C031, SRP 3.  I just had a couple of
12  questions.  One of the things you talk about here are
13  your "state certified, in-house guide training ensures
14  quality."
15      A.    Uh-huh.
16      Q.    What does your training entail for new -- a
17  new river guide that you hire?
18      A.    To become a commercial guide in the state of
19  Colorado, you need to have 50 hours of training with a
20  river instructor, which is someone who has more than
21  1,500 river miles documented.
22      Q.    And what about other things like CPR, first
23  aid, and that kind of thing?
24      A.    And CPR and first aid, yes, that is correct.
25      Q.    Then towards the bottom, it says,
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 1  "State-of-the-art self-bailing rafts include your
 2  option of participating in a paddle raft or relaxing in
 3  an oar raft."
 4            What does it mean when a raft is
 5  self-bailing?
 6      A.    Well, in the old days, when we used to run
 7  the river, we had to carry bail buckets and you would
 8  bail the water out because it was like a bathtub.
 9  Essentially, water came in; you had to bail it out.
10  Then they came up with inflating the floors and water
11  seeks its own level, so it comes in and it will run out
12  through the holes on the side between the inflated
13  floor and the inflated tubes.
14      Q.    When did those become available?
15      A.    They first became available in the early --
16  late '80s, early -- yeah, late '80s is when they first
17  started coming out.
18      Q.    And does anything else about the rafts you
19  use make them state-of-the-art over your average raft?
20      A.    Sure.  You know, we custom design them with
21  some stuff like handles and some stuff like that,
22  special tie-downs for our gear.  Makes our life easier.
23      Q.    And then the next line says, "Adjustments of
24  age levels, river sections or trip cancellation (and
25  full refund) due to dangerous conditions."
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 1      A.    Uh-huh.
 2      Q.    How do you adjust trips for age levels?
 3      A.    Well, we would encourage them to do a
 4  different section.  In our other areas of operation, we
 5  have a lot more options of where to go than we do on
 6  the Salt River.  So on the Salt River, we may have to
 7  cancel if we thought it was inappropriate for the age
 8  that was coming.
 9      Q.    Okay.
10      A.    We used to sometimes go to the Verde because
11  that was a little tamer trip, but not in a while.
12      Q.    The next thing I'm going the hand is a Globe
13  Miami Times article that quotes you.
14                 MR. HEILMAN:  And that's Exhibit C031,
15  SRP 5.
16                 THE WITNESS:  Hope I didn't say anything
17  dumb, did I?
18  BY MR. HEILMAN:
19      Q.    I'm sorry?
20      A.    Hope I didn't say anything dumb.
21      Q.    No.  No.
22            This article is dated January 14, 2015, and
23  it's entitled "Rafting the Salt River."
24      A.    Yep.
25      Q.    The first line of the article states, "Are
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 1  you craving adventure?  Is your new year's resolution
 2  to get out and see nature?  A whitewater rafting trip
 3  down the Salt River might be just what you need.  Last
 4  year the season was cancelled and rafting enthusiasts
 5  are looking forward to this season which already looks
 6  promising."
 7            Why was the rafting season cancelled last
 8  year?
 9      A.    Well, in 2014, we operated -- that was her
10  conjecture.  That's not a quote from me.  We operated
11  rafts in 2014 on the river.
12      Q.    Do you have any idea what she might be
13  referring to --
14      A.    I think other companies did not.
15      Q.    Due to low water conditions or --
16      A.    Yeah.  They didn't believe there was enough
17  water.  However, we believed there was enough -- gonna
18  be enough and there was, and we had a shortened, but
19  fun, season.
20      Q.    How long did the season last?
21      A.    In 2014?
22      Q.    Yeah.
23      A.    I could pull it up exactly if you want, but
24  I'm gonna say we started first of March and ended
25  mid-April.
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 1      Q.    Okay.  And then moving on to the next page,
 2  in the middle there's a quote from you -- well, it
 3  quotes, you and it says, "You can raft the Salt River
 4  100 times and have a different experience each time."
 5      A.    Uh-huh.
 6      Q.    Why is each trip a different experience?
 7      A.    Well, because you have nature and nature's
 8  always different.  You're with different people,
 9  different water flow.  And it's just got a different
10  feel each time you go down the river.  It might be
11  rainy, it might be sunny, it might be misty.  There
12  could be a waterfall coming in this time that there
13  wasn't last time.  You notice this that you didn't
14  notice that time.  That's why you can do this -- I
15  mean, I've been guiding those rafts since 1989 and
16  that's what keeps you coming back, is, you know, it
17  stays fresh in a lot of ways.
18      Q.    And the next thing I'm going to hand you is
19  the United States Forest Service Evaluation of
20  Navigability at the Time of Statehood.  That's old
21  evidence Exhibit EI 8.
22                 CHAIRMAN NOBLE:  Mr. Heilman, are we
23  going to read this this afternoon?
24                 MR. HEILMAN:  Read the whole thing, no.
25  No.
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 1  BY MR. HEILMAN:
 2      Q.    Actually, what I wanted to look at is at the
 3  end of this exhibit is the USFS's boating guide from
 4  1995.
 5      A.    Okay.
 6      Q.    Do you see that?  The front of it looks like
 7  this.
 8                 MR. SLADE:  Can you show me the page?
 9                 MR. HEILMAN:  It doesn't have a page
10  number, but it's just attached at the back.
11                 CHAIRMAN NOBLE:  Mr. Heilman, is that
12  the page that reads "Recreation Opportunity Guide,
13  Tonto National Forest, Upper Salt River"?
14                 MR. HEILMAN:  That's the one.
15                 COMMISSIONER ALLEN:  Okay.  What page is
16  it after, the numbered page?
17                 CHAIRMAN NOBLE:  It's the page before
18  page number 1.
19                 MR. HEILMAN:  There's a number of
20  photos.  And after the photos, the boating guide
21  starts.
22  BY MR. HEILMAN:
23      Q.    Turning to the first page of the guide, on
24  the right-hand column, there's a section called "Safe
25  Boating Considerations."  And it states, "It is
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 1  difficult to generalize about this river, since much
 2  depends on the time of year, water level, boat
 3  involved, and certainly the skills of the river runner.
 4  It very definitely is not a river meant for beginners
 5  or novices!"
 6      A.    Uh-huh.
 7      Q.    Do you agree that it's difficult to
 8  generalize with the Salt River because it varies so
 9  much?
10      A.    Yeah.  As far as the difficulty to go
11  downstream, yes.
12      Q.    And do you agree that it's definitely not a
13  river meant for beginners or novices?
14      A.    Yeah, I would think that you should gain some
15  experience prior to going, absolutely.
16      Q.    The next paragraph states --
17      A.    Unless you're going to hire a professional
18  guide.
19      Q.    Right.  The next paragraph states, "There are
20  several rapids which can go to a solid Class IV at
21  certain water levels.  This river is usually run in
22  small rafts and in kayaks.  It is not suitable for
23  'rubber duckies,' open canoes, et cetera.  It is also
24  generally unsuitable for large rafts (over 15 feet)."
25            Do you agree that the Upper Salt River is not


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 432


 1  suitable for rubber duckies?
 2      A.    No.
 3      Q.    What is a rubber ducky?
 4      A.    It's an inflatable kayak.
 5      Q.    So it's the kayaks that you actually rent
 6  out?
 7      A.    Yeah.
 8      Q.    Do you have any idea why, in 1995, they were
 9  thinking it's not suitable?
10      A.    I don't know.  If I have to make an unpopular
11  guess, I would say this was written by a young man at
12  the Forest Service who had his opinion at the time.
13      Q.    And how large are your rafts that you put on
14  the river?
15      A.    Anywhere from 12 to 16 feet.
16      Q.    So I'm guessing you would also agree --
17  disagree with his saying that large rafts are
18  unsuitable?
19      A.    Larger than?  At a certain point, sure, you
20  could have too big of a raft.  That wouldn't be ideal.
21  A 16-foot raft is comfortable.
22      Q.    And then turning to the next page, the second
23  paragraph states, "All safety precautions should be
24  taken on the entire river.  Your personal flotation
25  device (often incorrectly referred to as a 'life vest')
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 1  should be high quality, and provide flotation equal to
 2  at least 10 percent of your body weight.  It should be
 3  worn at all times when on the river.  Full or partial
 4  wet suits are important safety item early in the
 5  season.  Kayakers should have rescue lines installed on
 6  their boats; rafters should have a good throw rope, and
 7  know how to use it."  [Quoted as read.]
 8      A.    Uh-huh.
 9      Q.    Do you require your customers to wear PDFs
10  [sic] all the time?
11      A.    We do.
12      Q.    You do?
13      A.    Yeah.
14      Q.    And why are wetsuits an important safety
15  item?
16      A.    Well, one thing is they make it a lot more
17  comfortable.  The second is if you fall in, it keeps
18  you warmer.
19      Q.    And do your kayaks have rescue lines
20  installed on them?
21      A.    Our kayaks?
22      Q.    Yes.
23      A.    No.  They carry what's called a throw bag,
24  which is a bag with rope in it.  That would only be
25  carried by the guide, not the customers.
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 1      Q.    And then looking at this graphic at the
 2  bottom of the page, it recommends having a large
 3  bailing bucket, but I'm guessing since you have
 4  self-bailing rafts, that -- those are unnecessary?
 5      A.    Yeah.  That's what we talked about earlier.
 6      Q.    And do you carry patch kits on your rafts?
 7      A.    We do.
 8      Q.    You said you've had to repair your raft
 9  multiple times when going down the river?
10      A.    Yes.  And to be clear, I don't think I've
11  ever repaired the same raft multiple times in one trip.
12  But I've had to stop and repair a raft, yes, and have
13  to camp because of it, repair it, and then proceed
14  downstream the next day.
15      Q.    What kind of things happen on the Salt River
16  that cause you to have to repair your raft?
17      A.    You just cut something.  Sometimes you can't
18  figure it out.  And it happens on rivers all over.  You
19  go through a stretch -- you know, you watch four boats
20  go through.  And you go through, and all of a sudden
21  your boat's caught.  You're like, "What the heck
22  happened?"  There's all kinds of things that come into
23  the river over the years.  There can be rebar in there
24  from the bridgework.  Who knows what's in there.  And
25  rocks, too, can cut them.
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 1      Q.    Okay.  Let's turn to page 5.  On the
 2  right-hand column, it says, "Some (but not all) rapids
 3  are named and described, but they are not rated.  This
 4  is due to inherent problems with rating systems, and
 5  because the rapids change radically with changes in
 6  water level."
 7            Do you agree with that statement, that
 8  "rapids change radically with changes in water level"?
 9      A.    Yes.
10      Q.    Okay.  Turn to page 9.  This is a list of
11  Items of Interest, which include some of the rapids.
12  The first rapid it talks about is Baptism Rapid, and it
13  says, "Usually too rocky at low water.  Some nasty
14  holes at higher water."
15      A.    Uh-huh.
16      Q.    Are you familiar with Baptism Rapid?
17      A.    I am.
18      Q.    And is that what you call it as well?
19      A.    We do.
20      Q.    Do you agree that it's too rocky at low
21  water?
22      A.    Define "low water."  We --  It's navigable to
23  about -- we don't start there above --  Below 400 cfs,
24  we won't start up there.
25      Q.    And do you agree there's nasty holes at
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 1  higher water at Baptism Rapid?
 2      A.    That may be a little sharp.
 3      Q.    A couple lines down, there's description of
 4  Island Rapid.  It says, "Nasty rocks to hang-up on in
 5  both channels; best to start below this rapid except at
 6  higher water.  There is also the 'African Queen Sneak'
 7  going far left at Mile 59.6."  [Quoted as read.]
 8      A.    Right.
 9      Q.    "Drowning here in 1973."
10      A.    Uh-huh.
11      Q.    Are you familiar with Island Rapid?
12      A.    I am very familiar with Island Rapid, yes.
13      Q.    Do you agree that there are nasty rocks to
14  hang up on both sides?
15      A.    Not if you go on the far left side.  It's a
16  pretty clear channel, what they call the African Queen,
17  but that's only available above 500 cfs.
18      Q.    Are you familiar with the drowning that
19  occurred in 1973?
20      A.    I am not.  I can't speak to that in any way.
21      Q.    Then moving down a little bit further,
22  there's a description for the Bump and Grind Rapid.
23  And it says, "The upper easy part of this rapid
24  conceals a rocky ledge across the entire lower end.
25  Rafts may be lined at low water.  (Named for a famous
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 1  dance river-runners once knew, and for what happens at
 2  lower water)."
 3            Do you know what -- the rocky ledge they're
 4  describing?
 5      A.    I do.
 6      Q.    Why is that a hazard?
 7      A.    I never really thought of it.  I thought of
 8  it as a place to get hung up if you were off line.  I
 9  mean, we navigate Bump and Grind down to about 300 cfs,
10  325 cfs with loads of four to six customers.  We've
11  never portaged there.
12      Q.    Do you know why it's saying that Bump and
13  Grind is particularly more dangerous at low water?
14      A.    I don't know that's what they're trying to
15  say, that it's more dangerous.  I think what they're
16  saying is you get really stuck if you don't know where
17  you're going.
18            And running rivers is like anything in your
19  profession, the more you do it, the better you get at
20  it.  And if you're familiar with that, there's a line
21  you can take -- go through there.  If you just show up
22  with a huge boat loaded full of gear and you don't
23  really know where you're going, you can get really
24  stuck and be in for a lot of work.  You have to be
25  reading the water.
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 1      Q.    A little further down the page, there's a
 2  description of Reforma Rapid.  And it says, "(Scouting
 3  recommended.)  Some deep and sneaky holes (rocks) in
 4  this one.  At higher water, they can be mean!"
 5      A.    Yep.
 6      Q.    "Drowning here in 1986.  (Named for a ski run
 7  at Taos, and for what can occur here."
 8            You're familiar with Reforma Rapid,
 9  obviously?
10      A.    It's what I refer to as Grumman, I believe.
11      Q.    Grumman?
12      A.    Uh-huh.
13      Q.    And what does it mean when it says
14  "scouting"?  What does that entail?
15      A.    That means pulling over on the bank, looking
16  at it, assessing it, and then deciding what your
17  preferred route is.
18      Q.    Do you agree that there are some deep and
19  sneaky holes in this rapid?
20      A.    Yeah, there's -- above about 3,500 cfs, there
21  becomes a hole that's capable of flipping rafts, and
22  it's just off the center at the bottom of the rapid.
23      Q.    And are you familiar with the drowning that
24  occurred at this rapid in 1986?
25      A.    I, again, have no familiarity with that.
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 1      Q.    A few lines down, there's a description of
 2  Overboard Rapid.  It says, "Difficult to scout.  Enter
 3  far right, but then pull away from the right side;
 4  there's a very large rock (or hole) at lower end on
 5  right.  Named for what commonly happens here."
 6      A.    Yeah.
 7      Q.    Why is Overboard Rapid difficult to scout?
 8      A.    Because there's a big canyon wall on the
 9  right -- right-hand side.  There's a big horseshoe,
10  there's a canyon wall there.  And to scout it, you
11  really -- you have to pull over on the right, then walk
12  downstream and then look down at the rapid.  You
13  couldn't walk along the whole rapid without putting
14  yourself in a position that you were below the rapid,
15  essentially.
16      Q.    Okay.  Then let's turn to page 11.  The first
17  rapid they describe on this page is Exhibition Rapid.
18      A.    Uh-huh.
19      Q.    The description says, "Broad at the top,
20  narrows at the bottom.  Some good haystacks with
21  occasional hidden holes.  (Named for a ski run in Sun
22  Valley, and for what you can put on here.)"
23      A.    Uh-huh.
24      Q.    Are you familiar with Exhibition Rapid?
25      A.    I am.
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 1      Q.    What -- do you know what the guide is
 2  referring to when it says "good haystacks"?
 3      A.    Yeah, haystack is a common term used for a
 4  wave that has some break at the top of it.
 5      Q.    Do you agree there's hidden holes at
 6  Exhibition Rapid?
 7      A.    Yeah, I don't know if they're hidden.  I
 8  mean, there's a hole on the river right at medium flow
 9  that kind of disappears at higher water.
10      Q.    Okay.  And then moving down to Salt River
11  Draw Rapid --
12      A.    Uh-huh.
13      Q.    -- it says, ("Scouting recommended from the
14  left bank.)  Hairy at all levels.  Stay away from the
15  left side."
16            Do you agree that the Salt River Draw Rapid
17  is "hairy at all levels"?
18      A.    I actually think it's a Class II rapid.  It's
19  what we would call beehive.  It's very minor.  I'm not
20  sure that they weren't referring to maybe Mescal
21  because right at Salt Draw there's a rapid that's Class
22  II, and then shortly below Salt Draw is Mescal Rapid,
23  and it may be they're referring to that, is what I'm
24  thinking.
25      Q.    What's Mescal like?
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 1      A.    Mescal is -- again, it's more open at the
 2  top, kind of narrows down, makes a turn as you go down,
 3  and it has a hydraulic at the top entry and then one at
 4  the bottom that's a little larger.  We worry about
 5  rafts flipping in there above about 3,000 cfs.  We tend
 6  to -- tend to go to the right side and miss the holes
 7  then.
 8      Q.    So that would make sense when it says, "Stay
 9  away from the left side"?
10      A.    Yeah, I think that's what they're referring
11  to.  That's not --  Commonly known as Mescal Rapid.
12  Draw Rapid is pretty small.
13      Q.    And then moving down to Ledges Rapid, "A
14  series of drops created by the resistant Dripping
15  Quartzite.  Big rocks (or holes) can be hidden in the
16  waves on the left side."  [Quoted as read.]
17            Are you familiar with Ledges Rapid?
18      A.    Sure am.  The best surf spot on the river.
19      Q.    It's --  I'm sorry.  What was that?
20      A.    The best place to go surfing.
21      Q.    Why is that?
22      A.    Because there's nice, big, glassy waves that
23  come out of the high waters.  It's pretty renowned in
24  the world of kayaking as a place to go surfing.  They
25  get these waves, which really is what I think of as a
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 1  haystack.  You've got about 5, 6 feet of glassy wave
 2  face, and then enough whitewater piled on top that you
 3  can surf, surf, surf, hit it, spin around, keep
 4  surfing.  It's like being on an endless ocean wave.
 5  It's awesome.  And then you come off and there's
 6  another one right behind it.
 7      Q.    So that's what it's referring to when it says
 8  a series of drops created by the Dripping Quartzite?
 9      A.    Yeah.  At low water, you would be like,
10  Where's the rapid?  And high water, it's these great,
11  really fun waves.
12      Q.    Moving down a little bit, the next line is
13  Little Boat Eater.
14      A.    Uh-huh.
15      Q.    "A 'keeper' is located at the very bottom of
16  the rapid which is immediately above the quiet water at
17  Walnut Falls.  It is very close to the left bank, and
18  gets more troublesome at lower water."
19            Are you familiar with this rapid?
20      A.    Yes.  I'm pretty sure.  We don't call it
21  Little Boat Eater, but I think I know the spot they're
22  talking about, yeah.
23      Q.    What do you call that rapid?
24      A.    Really, we don't have a rapid between Ledges
25  and Rat Trap that we commonly talk about.  It's just
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 1  another spot --
 2            So let me read their description clearly.
 3      Q.    Sure.
 4      A.    Yeah.  I think it's what we call Finkbine.
 5  Sorry.
 6      Q.    No problem.
 7      A.    Kind of one hole that a guy once flipped his
 8  raft in.
 9      Q.    What is the guide referring to when it says a
10  "keeper"?  Do you know?
11      A.    So you think of holes as a couple of
12  different ways.  So, you know, there's --  Think of a
13  low-head dam.  That's your ultimate keeper hole.
14  Fortunately, rarely ever are they river -- across the
15  entire river like that.  But there's a straight
16  pullover and there's a lot of backwater and there's no
17  way out the sides.  So if it has a tendency to be that
18  way, rather than what we call smiling, where the curves
19  go out this way, it's stickier and trickier.
20      Q.    And why would -- why would that become more
21  troublesome with -- at lower water?
22      A.    You know, I don't know.  If, I guess, it
23  would be more apt to hit it.  There's less room to
24  maneuver around it.  But the power of the holes is
25  really a function of the volume in the river.
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 1      Q.    Okay.
 2      A.    So you might get bumped and jarred more than
 3  stuck.
 4      Q.    Let's turn to page 13.  The first rapid they
 5  describe on this page is Granite Rapid.
 6      A.    Uh-huh.
 7      Q.    And it says, "A rock splits the river.  Both
 8  sides can be tough, and there's no place to stop."
 9      A.    Uh-huh.
10      Q.    Are you familiar with Granite Rapid -- or,
11  what they call Granite Rapid?
12      A.    I am, yeah.
13      Q.    Do you know what it means by -- when it says
14  that both sides of the rock can be tough?
15      A.    It's really --  So there's just two ledges
16  and there's a rock in the middle, and you can go left
17  or right around them.  And I don't know.  I've never
18  had a personal experience there that was overly
19  difficult.  It's an intimidating rapid, as you look as
20  you come in, because that whole rise in line drops
21  away.
22      Q.    Why is there's no place to stop?  What does
23  it mean?
24      A.    Well, it's a tight canyon there.  So you're
25  into that white rock I was describing earlier, White
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 1  Rock Canyon.  It's fairly relatively narrow.
 2      Q.    Then moving to Eye of the Needle, the
 3  description says, "(Scouting recommended.)  This one
 4  sneaks up on you.  At lower water, a very narrow
 5  passage (with a sizable drop) between rocks - run left.
 6  At high water, a reversal can be created across most of
 7  the river, and far right is preferred - look over
 8  carefully.  (Named for its biblical reference)."
 9            Are you familiar with this feature of the
10  river?
11      A.    I am.
12      Q.    Do you know why the guide recommends scouting
13  this rapid, in particular?
14      A.    Not over any of the other ones, why you would
15  particularly like to scout.  It's a very short rapid,
16  with a sharp ledge.  It's kind of like Granite, but
17  there's more room on the right than there is on the
18  left in most flows.
19      Q.    And what does the guide mean when it says, "a
20  reversal can be created across most of the river"?
21      A.    Well, you're familiar with what a reversal
22  is?  Or do you want me to describe that?
23      Q.    A description would be great, actually.
24      A.    Well, a reversal is when -- it's like those
25  holes at the low-head dam, a hole, but I don't see that
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 1  stretching across the entire river there.  Really, the
 2  only place there's ever -- there's been close to an
 3  entire river blocked by a reversal, a frowning hole,
 4  was Quartzite.  And I'm sure we'll get to that.
 5      Q.    Pre-1993 Quartzite?
 6      A.    Correct.  Yeah.
 7      Q.    The last rapid on this page is the Black Rock
 8  Rapid, and it says, "(Scouting recommended.)  This is a
 9  significant rapid at the end of the right-hand turn; it
10  requires close attention.  There is an impressive drop,
11  and tricky currents.  At high water, it can be run (or
12  lined) through the left channel.  At low water, a
13  difficult waterfall is formed.  (Named for the movie -
14  don't let it be a bad day here for you - and for the
15  color of the rock here.)"  [Quoted as read.]
16            And I'm guessing you're also familiar with
17  Black Rock Rapid.
18      A.    Yes, sir.
19      Q.    Do you agree that it requires close
20  attention?
21      A.    Yeah.
22      Q.    Do you agree, generally, with the description
23  of the rapid?
24      A.    Yeah, it says significant rapid with a good
25  drop.  Absolutely.


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 447


 1      Q.    And do you agree that, at low water, a
 2  difficult waterfall is formed?
 3      A.    I think that's a pretty big term,
 4  "waterfall."  It's like, you know -- I don't know that
 5  I would call it a waterfall, but it's certainly a
 6  ledge.
 7      Q.    Okay.  Let's turn to page 15.
 8      A.    I think of a waterfall like Havasu Falls.  I
 9  don't think of any waterfalls where I go rafting.
10      Q.    Sure.
11            On page 15, it describes a rapid called Lower
12  Corral Rapid.  And the description is, "This is a good
13  place to regroup for what's ahead.  This long rapid
14  begins just around a sharp left-hand turn; you are now
15  jumping off down to into Jump Off Canyon.  There are
16  some sneaky 'pinball' possibilities to be avoided for
17  the next mile."
18            Do you know what the guide is referring to
19  when it says "sneaky 'pinball' possibilities"?
20      A.    I'm sorry, you're looking at Lower Corral?
21      Q.    Yeah, the last line in that description.
22      A.    Sure.  They're talking about rocks being
23  dotted down the river, so that -- you know, if you hit
24  one rock, you could hit another rock downstream.
25      Q.    Okay.  The next rapid is The Maze.  A
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 1  description here is "(Scouting recommended.)  Starts
 2  just around sharp right-hand turn.  Several large rocks
 3  block the river; they become knarly holes at higher
 4  water.  Current will take you left, but one route is
 5  extreme far right against the wall."
 6            Are you familiar with the Maze Rapid?
 7      A.    I am.
 8      Q.    Do you know what classification the rapid is?
 9      A.    The Maze?  Generally Class IV.
10      Q.    And at higher water, the rocks that are in
11  that rapid can create holes.  Is that accurate?
12      A.    Yeah.  Absolutely.
13      Q.    And then further down, we get to Quartzite
14  Falls.
15      A.    Uh-huh.
16      Q.    A description there says, "This was once an
17  awesome rapid, with many a tale told by those who
18  encountered it.  A drowning occurred here in 1969 and
19  two occurred in 1993."
20      A.    Uh-huh.
21      Q.    "In the fall of 1993, the lower drop was
22  destroyed by high explosives.
23            "After an intensive investigation by the
24  Forest Service and BATF, it was determined that a group
25  of eight persons had carried out this shameful
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 1  destruction; the two ringleaders were William Kenneth
 2  Stoner (a former river-guide) and Richard Merrick Scott
 3  (both of Phoenix, AZ).  Please pause for a moment to
 4  mourn the loss of this irreplaceable natural feature.
 5            "The upper drop remains a challenge, and
 6  scouting is recommended."
 7            Could you describe what Quartzite Falls is
 8  like now, after the blast?
 9      A.    Yeah, it's definitely tamer.  So it's still a
10  two-tiered-ledge kind of rapid as you come in, but the
11  bottom hole is not anything of consequence like it once
12  was.
13      Q.    Okay.  Then the last rapid on this page is
14  The Sleeper.  And it says, "There's a sneaky hole near
15  the beginning of a nice long ride.  Stay left away from
16  the hole."
17            Is that an accurate description of that
18  rapid?
19      A.    Yeah.  It seems fair.
20      Q.    Okay.  Let's turn to page 17.
21            I'm sorry, what was that?
22      A.    When I read that description, it came to my
23  mind I think I know who wrote this, these descriptions.
24      Q.    Who was that?
25      A.    I'm guessing it was a forest ranger named
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 1  Kevin McCormick, but I'm not a hundred percent sure
 2  about this.
 3      Q.    Is he a friend of yours?
 4      A.    No.  I just knew him from when I started
 5  boating down there, an acquaintance.
 6      Q.    So turning to page 17, the first rapid
 7  described on this page is Cliff Hanger Rapid.
 8      A.    Yes.
 9      Q.    And it says, "The main current runs directly
10  into a bluff with a large eddy pool to the left.
11  Rafters should run this with care.  (Named because it
12  was sometimes a -- it's sometimes a mystery if a raft
13  will ever come out of this eddy a pool and for what you
14  can do if you flip." [Quoted as read.]
15            Are you familiar with Cliff Hanger Rapid?
16      A.    Yeah, I am.
17      Q.    Is this -- is the description of this rapid
18  accurate, to you?
19      A.    Yeah.  I think it makes it sound like a
20  little more -- it's really a giant rock in the middle
21  of not a lot of current.  But, you know, if you ran
22  right into it, it would definitely be a hazard.
23      Q.    Okay.  And then going back to the actual
24  report from the USFS, not the boating guide section,
25  the start of -- with the yellow pages starting the
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 1  exhibit.
 2      A.    Yep.
 3      Q.    Could you turn to the photo index starting on
 4  page 13?
 5      A.    Yes.
 6      Q.    The Forest Service is actually one of the
 7  people -- one of the organizations you have to get a
 8  permit from, right?
 9      A.    That is correct, yes.
10      Q.    So this is the actual index.  Let's turn to
11  the first actual picture, captioned "Photo No. 1 -
12  Aluminum Canoe, 1975."  Have you ever seen broken
13  canoes or dented canoes like this on the Salt River?
14      A.    I'm trying to think if I had ever seen --
15  actually -- because I've seen definitely many a sunken
16  canoe in different places over the years.
17      Q.    You don't see a lot aluminum canoes on the
18  river anymore?
19      A.    No.  But I just -- I'm just trying to
20  remember.  I can't place if I've ever seen a damaged
21  canoe actually on the Salt River.
22      Q.    Okay.
23      A.    I don't doubt there's been many.
24      Q.    Then Photo No. 2, this Overboard Rapid, does
25  this picture accurately depict Overboard Rapid?
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 1      A.    Yeah, looks like a nice flow level, 2,000
 2  cfs.
 3      Q.    Do you have any guess what the flow level is?
 4      A.    I would guess 1,500 to 2,000 cfs.
 5      Q.    And then "Photo No. 3 - Exhibition Rapid,
 6  1975," can you tell what kind of boat the person in
 7  this photo is navigating?
 8      A.    Kayak.
 9      Q.    It's a kayak?
10      A.    Yes.
11      Q.    Do you have any guess what the flow is at
12  this -- in this photo?
13      A.    I would guess about the same, because it's
14  not quite totally filled in over here on the river
15  left.  It would be a little bumpy if you wanted to
16  skirt everything, but looks not to -- too bad, maybe
17  2,000 cfs.
18      Q.    And then "Photo No. 4 - Fiberglass Canoe,
19  1991," do you still see fiberglass canoes on the Upper
20  Salt River?
21      A.    Yeah, we do.  We see canoes.  I don't always
22  inspect them to tell you exactly what they're made of.
23      Q.    Sure.
24            Are the more modern plastic canoes more
25  durable than fiberglass?
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 1      A.    Yeah, probably.
 2      Q.    Okay.  Next photo is "The Rat Trap, 1977."
 3  Do you know what's happening to the raft in this photo?
 4  Looks like nobody's in it.
 5      A.    Yeah, that looks, to me, like it's one of
 6  those bucket boats.  And it looks, to me, like they've
 7  flat-pinned it.
 8      Q.    What's a bucket boat?
 9      A.    That's one that doesn't bail, has to be
10  bailed by buckets, yeah.
11      Q.    Right.  What was the term you used?
12      A.    Flat pin.
13      Q.    What's that mean?
14      A.    Means they drove it onto a rock right there
15  and stopped them.
16      Q.    Is it a hole?
17      A.    Yeah.  So they hit a rock and they stopped.
18  Oh, it's a rock.  A rock stopping the boat at the nose
19  of the boat, if that makes sense.
20      Q.    It does.
21      A.    And then they ejected themselves when they
22  hit it, I guess.
23      Q.    Again, I know it's just a guess, but do you
24  have any estimate for the flow level in this photo?
25      A.    I would say that's around 1,000 cfs, maybe a
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 1  little over.
 2      Q.    The next picture is "Photo No. 6 - Black Rock
 3  Rapid, 1991."  And you were talking about Black Rock
 4  Rapid earlier.
 5      A.    Uh-huh.
 6      Q.    Do you have any idea what the flow is in this
 7  picture?
 8      A.    I would say 650, 700 cfs.
 9      Q.    Okay.  The next picture is of a broken kayak.
10      A.    Uh-huh.
11      Q.    And then the picture after that is Quartzite
12  Falls, 1977.
13      A.    Yep.
14      Q.    And I believe you testified that you had
15  actually seen the rap- -- the Quartzite Falls prior to
16  the explosion?
17      A.    Yes.
18      Q.    You lined it?  Is that what you said?
19      A.    I portaged it.
20      Q.    You portaged it.
21            And is this pretty much what it looked like
22  prior to the vandalism?
23      A.    Yeah.  That looks like the upper ledge.  The
24  lower ledge is down here yet to come.
25      Q.    Is the lower ledge the more dangerous part?
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 1      A.    Yeah.
 2      Q.    Okay.  Do you have any idea what the flow
 3  rate is in this picture?
 4      A.    Boy, it's awful washed out.  I'm guessing,
 5  from the entry, around 1,500 cfs.
 6      Q.    So that would be high flow?
 7      A.    No, that would be more of a medium flow.
 8      Q.    What did you say when you said "washed out"?
 9      A.    The picture --
10      Q.    Oh, the photo.
11      A.    -- the color.  When I looked at this other
12  picture, it's really, I'm guessing, the water flow more
13  based on the color of the water more than anything.
14      Q.    Okay.  And the next photo is Quartzite Falls,
15  1969.
16      A.    Yep.
17      Q.    Is this the lower ledge?
18      A.    Yeah, so that's the lower ledge in the upper
19  left of the picture, then it goes down.  It's looks
20  like we've got some sort of Kmart kind of raft there or
21  something.
22      Q.    And which side of the river here would you
23  portage -- or, did you portage?
24      A.    At the time in high water, left.  Lower
25  water, so if you wanted to portage this level, I would
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 1  have lined on the right at this level.  But my
 2  experience was much higher water, and we portaged on
 3  the river left.
 4      Q.    Okay.  Next photo is Quartzite Falls, 1990.
 5      A.    That's the classic portage, yes.
 6      Q.    That's the classic portage.
 7            Which side is that?
 8      A.    River left.
 9      Q.    And these are people portaging.  Is that
10  what's going on?
11      A.    Yep.
12      Q.    And those rafts are empty, right?
13      A.    Yes.
14      Q.    Okay.  The next photo is Corkscrew Rapid,
15  1980.
16      A.    Yep.
17      Q.    I actually don't know if I asked you about
18  Corkscrew Rapid.  What's Corkscrew Rapid like?
19      A.    It gets it's name because there's some
20  current there kind of coming and folding over, kind of
21  a little rooster tail that comes up and goes like this,
22  to the right.
23      Q.    And is that a Class IV?
24      A.    Yes.
25      Q.    What's your best estimate for the flow rate
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 1  in this picture?
 2      A.    Boy, I'm gonna guess again around 1,500 cfs.
 3  I mean, the water's got some clarity to it.  It's not
 4  totally muddy, so the river is pretty filled in, but
 5  that's hard to say.
 6                 MR. HEILMAN:  I believe that's all I
 7  have.  Thank you, Mr. Mickel, for your time.
 8                 THE WITNESS:  Yeah, you bet.
 9                 CHAIRMAN NOBLE:  Thank you, Mr. Heilman.
10                 Is there anyone else, including
11  Mr. Hood, who would like to examine Mr. Mickel?
12                 MR. HOOD:  You're not going to make me
13  leave, Mr. Chairman?  I appreciate that.
14                 CHAIRMAN NOBLE:  We expect we'll go to
15  about 4:30, maybe just a little bit after that, today.
16
17                    CROSS-EXAMINATION
18  BY MR. SPARKS:
19      Q.    Good afternoon.  My name is Joe Sparks.  I'm
20  special counsel to the San Carlos Apache Tribe.  With
21  me a Julia Kolsrud.  She's special counsel to the
22  tribe.
23            I just wanted to ask you a few questions,
24  first about your Durango experience.  The upper -- the
25  upper reach of the Animas River, which I now refer to
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 1  as Agent Orange River, where do you put in for that
 2  upper reach?
 3      A.    Town of Silverton.
 4      Q.    So you drive up to Silverton and you put your
 5  boats in there?
 6      A.    That's correct.
 7      Q.    Then do you pull out at Rockwood?
 8      A.    We generally pull out at Tacoma.  And
 9  sometimes we go down to Rockwood.
10      Q.    The lower reach, where do you put in for
11  that?
12      A.    The town run, we put in at 32nd Street,
13  generally, or 29th Street, the north end of Durango.
14      Q.    So you don't go up to the KOA campground,
15  gravel operation, that far?
16      A.    No, we do not.
17      Q.    And then you pull out below the rapids below
18  the Cortez Bridge?
19      A.    I'm not sure where your Cortez Bridge is.
20      Q.    Well, I just --
21      A.    We go as far as the New Mexico border.
22      Q.    So on a town float for the Lower Animas,
23  that's what you do?
24      A.    It depends on the flow and the trip length
25  that the people have signed up for.
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 1      Q.    Then the stretch between Rockwood and the
 2  Lower Animas, why don't you run that?
 3      A.    It's -- one is it's really too docile.  It
 4  becomes very meandering and it's really mild.  And we
 5  don't have a lot of demand for that, from a business
 6  standpoint.  It's very pretty, though.
 7      Q.    But from the Rockwood -- from the Rockwood
 8  takeout, it's an extraordinarily -- an extraordinary
 9  drop --
10      A.    Oh, from Rockwood to Baker's Bridge?
11      Q.    Yeah.
12      A.    Yeah, there's a section there that exceeds
13  380 feet per mile.
14      Q.    So that's pretty good lick, isn't it, in
15  terms of the drop?
16      A.    It's more than I'm interested in.
17      Q.    Have you ever done it?
18      A.    I have not done it, no.
19      Q.    In terms of the degree of drop, you're
20  familiar with where the San Carlos reservation is,
21  aren't you?
22      A.    Yes, sir.
23      Q.    And --
24      A.    Not in its entirety, but as far as the
25  bordering of the river, yeah.
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 1      Q.    You get in the Salt River on the Whiteriver
 2  side of the river, right?
 3      A.    Yes, sir.
 4      Q.    What kind of permit is it called that you get
 5  from the White Mountain Apache Tribe?
 6      A.    We have a contract with them to operate.
 7      Q.    What's it called?  A contract?
 8      A.    They call it your contract.
 9      Q.    Can call it a duck, too, and it would still
10  work, huh?
11      A.    Yeah, as long as they're happy.
12      Q.    All right.  From that stretch, where -- do
13  you typically get in and mule those or a little bit
14  higher than that?
15      A.    We start our trips pretty much evenly between
16  Big Eddy and just below Apache Falls on the river right
17  side, or the north side of White Mountain Apache side.
18      Q.    And you -- and the road that your crew uses
19  is on the White Mountain Apache side?
20      A.    Yes, sir.
21      Q.    Do you take out at Cibecue Creek on your
22  short runs?
23      A.    On our half-day runs, we take out at Second
24  Camp.  The only time we take out at Cibecue is
25  generally when the creek is too high to cross.


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 461


 1      Q.    When the creek what?
 2      A.    Is too high to cross.
 3      Q.    I see.
 4            So you take out lower -- farther downstream
 5  than Cibecue Creek?
 6      A.    The majority of our day runs take out at
 7  Hoodoo, which is just above the salt banks.
 8      Q.    Okay.  And then that stretch is what?  About
 9  seven miles?
10      A.    Well, to Hoodoo is nine miles, I believe.
11      Q.    And to Cibecue Creek?
12      A.    Seven miles, yes, sir.
13      Q.    What's the elevation drop between where you
14  put in and, say, Cibecue Creek?
15      A.    I would guess it's about 140 feet.
16      Q.    140 feet to the mile?
17            And then if you add down to Hoodoo -- we call
18  it Hoodoo on our side, Hoodoo -- what's the ratio?
19      A.    It would be -- so you are adding three miles
20  probably at a similar gradient, so a couple hundred
21  feet total.
22      Q.    I want to talk with you about that experience
23  you had with the flatboat on the Animas.
24      A.    Uh-huh.
25      Q.    Was that on the Upper Animas or Lower --
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 1      A.    No, sir.  It was on the Lower Animas.
 2      Q.    That's pretty flatwater in there, isn't it,
 3  through town at least?
 4      A.    It's Class II.  One rapid is Class III.
 5      Q.    At where?
 6      A.    Smelter Rapids is categorized Class III.
 7      Q.    That's where the old uranium mine was?
 8      A.    Correct --  Well, it wasn't a mine.  It was a
 9  tailings operation, a smelter.  They smelted the
10  uranium there.
11      Q.    You could go through there at night and it
12  still glowed in the dark, right?
13      A.    Well, there's lines and the banks that keeps
14  it clear, you know, so it's got reflection stuff on the
15  highway.
16      Q.    There you go.
17            But what kind of --  When you described the
18  flatboat, what kind of boat were you describing there?
19      A.    Well, my experience is what you would think
20  of as a typical rowboat.  I've been on the river in a
21  dory, and I've been lakes in a flat-bottomed rowboat,
22  so when I think of a flatboat, I'm thinking of a
23  rowboat that's got a square back and it's wooden and it
24  comes to a point in the front.
25      Q.    So not a square point on both ends?
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 1      A.    No.
 2      Q.    And the flat-bottom boat that you used on the
 3  Animas was what kind?  A dory?
 4      A.    It was a dory -- referred to commonly as a
 5  dory.
 6      Q.    So that has a point on both ends or at least
 7  a raised stern?
 8      A.    No, square back.
 9      Q.    It's a raised stern, though, right?
10      A.    I would say yes.  Yes.
11      Q.    So it's built more like a rocker.  It has a
12  flat bottom, but it's centered --
13      A.    The boat has some rocker increase to increase
14  maneuverability, yes.
15      Q.    To what?
16      A.    To increase maneuverability.  There is more
17  rocker than a typical flat -- I guess a typical lake
18  boat.
19      Q.    So it's just not flat, is it?
20      A.    Yeah.  So any boat you want to build -- any
21  boat is built for long -- for speed, you have a long
22  hull.  For maneuverability, you have a shorter hull.
23      Q.    And then have you ever used any flatboat of
24  any description on the Salt -- Upper Salt?
25      A.    No, I have not.
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 1      Q.    Have you ever seen one used there?
 2      A.    I have not.
 3      Q.    Would you recommend the use of one there?
 4      A.    I wouldn't tell you you couldn't do it.
 5                 MR. SPARKS:  That will do it.  Thank
 6  you.
 7                 THE WITNESS:  You're welcome.
 8                 MR. MURPHY:  Mr. Chairman?
 9                 CHAIRMAN NOBLE:  Go ahead.
10
11                     CROSS-EXAMINATION
12  BY MR. MURPHY:
13      Q.    Mr. Mickel, my name is Tom Murphy.  I
14  represent the Gila River Indian Community.
15            Were you in here when Mr. Williams was
16  testifying earlier?
17      A.    I was.
18      Q.    And I think that you testified that you
19  operate out of Durango on the Animas and Salt Rivers,
20  also the Verde.
21      A.    So do you want me to describe my operation?
22  Because --
23      Q.    No.  I just want to know what rivers you
24  operate on.
25      A.    We operate on the Animas River, the Salt


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 465


 1  River.  We used to operate on the Verde, but not much
 2  anymore because of endangered species issues.  We
 3  operate on the San Miguel River at Telluride and the
 4  Piedra River and the Dolores River and the Colorado
 5  River.  I'm sorry.  Moab.
 6      Q.    How is it that you came to be a witness here
 7  today?
 8      A.    I was called by Mr. Slade.
 9      Q.    How long ago was that?
10      A.    I think he first called me a couple months
11  ago.
12      Q.    Are you a member of any, for lack of a better
13  way to put it, paddling advocacy groups?
14      A.    I'm a member of the ACA.
15      Q.    What's that?
16      A.    American Canoe Association.
17            And member of America Outdoors and the
18  Colorado Outfitters Association.
19      Q.    Are any of those groups involved in advocacy
20  activities relating to access to rivers?
21      A.    I can't tell you what the ACA does.  They're
22  a big organization.  Whether they're --  I'm sure they
23  advocate for access, though.
24      Q.    What did you say was the Colorado-based
25  group?
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 1      A.    Colorado Outfitters Association.
 2      Q.    Are they involved in any advocacy activities,
 3  that you're aware of?
 4      A.    No.  I'm on the board, and we're not -- don't
 5  have a particular advocacy issue.  If you asked us our
 6  stance on river access, we tell you that, yeah, we
 7  advocate for river access.
 8      Q.    Is that one of the reasons you're here today?
 9      A.    To support river access?
10      Q.    Yeah.
11      A.    Yeah.
12      Q.    Okay.  I think your testimony was that the
13  general season on the Upper Salt River is March to May.
14      A.    Yes.
15      Q.    If I were to go on a five-day trip on the
16  Upper Salt River through your company, how many miles
17  would I cover in those five days?
18      A.    About 52, I think it is.
19      Q.    How is it that when you are planning for your
20  seasons on the various rivers in Colorado and
21  Arizona -- how do you predict the season length and
22  when the season may begin and end?
23      A.    Well, it's a very refined formula of snow
24  pack, customer bookings, and, you know, how good the
25  season before was.  But in all seriousness, we look at
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 1  how much snow there is and try to do our best from
 2  historical data to predict how much water is going to
 3  be in the river and whether or not it's the appropriate
 4  experience for us.
 5      Q.    And how is it that you find that data?
 6      A.    Through the USGS site.  There's a site called
 7  SNOTEL.  Are you familiar with those?
 8      Q.    Yeah, that's U.S. Department of Agriculture?
 9      A.    I think that's the operating back of the
10  SNOTEL sites, yeah.
11            I'm sorry, go ahead.
12      Q.    Oh, no.  You can go ahead.
13      A.    The USGS, I think -- I'm not sure who
14  operates the SNOTEL sites.
15      Q.    And those sites will tell you for various
16  locations in the -- in those watersheds how the snow
17  pack for a season compares to the average?
18      A.    Yes.
19      Q.    Now, I think what you had said earlier to --
20  possibly to Mr. Slade -- was that outside of those time
21  periods, that you can't really predict the experience,
22  right?
23      A.    That is correct.
24      Q.    And when you say "the experience," you mean
25  the experience of, you know, being splashed, hitting
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 1  the waves, you know, the ups and downs, that sort of
 2  thing?
 3      A.    Yeah, that's a fair characterization.
 4      Q.    The reason for that is -- I mean, that's what
 5  your market is, right?
 6      A.    That's what we do, yes.  We define --  That's
 7  what we're selling.  That's whitewater rafting.
 8      Q.    If you operated outside that time, you could
 9  still operate, but you're probably not going to make
10  the same amount of money?
11      A.    Yeah.  I mean, that's just not what we do.
12  You know, we've got other options.  We pack up and go
13  to Colorado and spend our summer there, fortunately.
14  But it's, you know, just not the business we're in.
15      Q.    If I understand you correctly, you said that
16  you were permitted by the White Mountain Apache Tribe
17  and U.S. Forest Service, jointly, for U.S. 60 to
18  Gleason Flats and through the U.S. Forest Service below
19  Gleason Flats?
20      A.    That is correct.
21      Q.    Have you ever had to permit through the state
22  of Arizona?
23      A.    No.
24      Q.    Mr. Slade also asked you to -- and I think
25  his exact words were, quote, "think of the river using
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 1  historical boats."  Do you remember that?
 2      A.    I do.
 3      Q.    But when you think of the river, would it be
 4  fair to say that it's based on your experience of the
 5  river, right?
 6      A.    Yes.  My knowledge of the river is completely
 7  based on my experience.
 8      Q.    And that would be river conditions that
 9  you've observed personally?
10      A.    Yes.  That's correct.
11      Q.    Now, you can't tell us what the river looked
12  like, say, prior to 1860, can you?
13      A.    I can only guess.
14      Q.    And one reason for that is because conditions
15  on a river can change, right?
16      A.    I would say it's because I haven't seen it.
17  I mean, how drastically they change, I don't know.
18      Q.    What personal experience do you have with
19  historical boats?
20      A.    Not much.  Mostly canoe experience and more
21  of a modern Royalex-type canoe.
22      Q.    So just to clarify, when you say "not much,"
23  that means you have used modern canoes but you have not
24  used historic boats?
25      A.    I have not used an historic flatboat as the
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 1  previous gentleman described it.  I've used flat-bottom
 2  rowboats, though.
 3      Q.    And those were --
 4      A.    But not on the Salt River.
 5      Q.    Okay.  And those were modern-made rowboats,
 6  right?
 7      A.    Yes.  They were wooden.
 8      Q.    Would it be fair to characterize your
 9  business as dependent, in part, on the recreational use
10  of rivers?
11      A.    More than in part.
12      Q.    That is your business?
13      A.    Yeah.
14                 MR. MURPHY:  That's all the questions I
15  have.
16                 CHAIRMAN NOBLE:  Thank you.
17
18                 EXAMINATION BY MR. HORTON
19                 MR. HORTON:  What was the endangered
20  species?
21                 THE WITNESS:  There was a list of them.
22  I can pull it out on my computer, if you want.  There's
23  a couple of different ones.
24                 CHAIRMAN NOBLE:  A snake.
25                 THE WITNESS:  A snake and couple of fish
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 1  species.
 2                 COMMISSIONER HORTON:  No birds?
 3                 THE WITNESS:  I can't say that.  I have
 4  it in an email with me, but I would have to look at it.
 5                 CHAIRMAN NOBLE:  Anything else, Jim?
 6                 COMMISSIONER HORTON:  That's it.
 7                 CHAIRMAN NOBLE:  Okay.  Mr. Hood?
 8                 MR. HOOD:  Thank you, Mr. Chairman.
 9
10                    CROSS-EXAMINATION
11  BY MR. HOOD:
12      Q.    Good afternoon, Mr. Mickel.  My name is Sean
13  Hood.  And I represent Freeport Minerals.  I have one
14  or two questions for you just in follow-up to what some
15  others have already asked you.
16                 In the materials you went over with
17  Mr. Heilman, one of the things it says is that the Salt
18  River has more rapids per mile than any other Arizona
19  river.  Do you remember that?
20                 Yes?
21      A.    Yes.
22      Q.    I heard uh-huh or something like that.  I
23  just want to make sure it's on the transcript.
24      A.    Yes.
25      Q.    Okay.  And what I didn't catch earlier, is
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 1  that specific to the portion of the Salt River that you
 2  run as part of your recreational outfitting business?
 3      A.    Yeah, we're speaking only to the part where
 4  we operate.
 5      Q.    Okay.  So that's the roughly 50- to 52-mile
 6  length that you operate on?
 7      A.    Yes.
 8      Q.    When you spoke earlier about there were only
 9  four or five of the rapids that you would have some
10  concern about in an older historic boat -- do you
11  remember that discussion?
12      A.    I do.
13      Q.    And you rattled them off, and I tried to get
14  them all down.  Black Rock, Quartzite Falls, Corkscrew,
15  The Maze, and Rat Trap, did I get them all, or was
16  there one other one, I fear?
17      A.    Corkscrew, Black Rock, Quartzite, Maze, and
18  those are the main ones.
19      Q.    Okay.  And, again, you've never -- on any
20  portion of that 50-, 52-mile stretch on which you
21  operate, you've never done that in a wooden boat?
22      A.    I have not.
23                 MR. HOOD:  Thank you very much, Mr.
24  Mickel.
25                 CHAIRMAN NOBLE:  Thank you, Mr. Hood.
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 1                 Is there anyone else who wishes to
 2  cross-examine Mr. Mickel?
 3                 Is there anyone else who wishes to
 4  examine him?
 5                 Mr. Slade?
 6                 Mr. Mickel, sometimes we refer to this
 7  as rehabilitating your witness.  In this case, we don't
 8  see much need for rehabilitating you, but I think
 9  Mr. Slade has a few points he would like to rehammer.
10                 THE WITNESS:  Okay.
11                 MR. SLADE:  I'll rehabilitate myself.
12                 CHAIRMAN NOBLE:  What we meant to say,
13  Mr. Mickel, you've done a good job.  We appreciate your
14  being here.
15                 THE WITNESS:  I'll just tell you what I
16  know.
17
18                   REDIRECT EXAMINATION
19  BY MR. SLADE:
20      Q.    I would like to try to make some distinction
21  between the river as it is when you're using it for
22  your rafting trips, which are from February to May, and
23  the river at other times.  You were shown some pictures
24  in the Forest Service guide.
25      A.    Uh-huh.
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 1      Q.    And you mentioned that the flows in those
 2  pictures were 1,000 cfs, 1,500 cfs.
 3      A.    Right.  That's speculation, but --
 4      Q.    Are you aware of what the natural median is
 5  for the Salt River in that area?
 6      A.    I am because I read it this morning.
 7      Q.    And could you tell me what that is?
 8      A.    I think it was 341 cfs.
 9      Q.    If it's between about 250 to 300, would that
10  also be a correct -- if I told you it was about 250 to
11  300, based on Mr. Fuller's estimates, another expert in
12  this hearing, would that make sense to you?
13      A.    Yes.
14      Q.    How do the rapids change, that you can see in
15  those pictures where they're shown at 1,500 cfs, 1,000
16  cfs -- how do those rapids change when the levels go
17  down to 300 cfs?
18      A.    Most of them become sharper, so the
19  whitewater features that we sell in our trips, the
20  waves and the splashy big holes and stuff like that,
21  they dissipate and you get more ledge to the rapids.
22  So Rat Trap's the best example.  That becomes a very --
23  kind of just a sharp, 7-foot ledge or so.
24      Q.    Are the rapids easier to boat or harder to
25  boat when the flows decrease?
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 1      A.    You know, you have to take each rapid
 2  individually.  Some are easier when there's more water,
 3  some are easier when they're lower.  I can't just shoot
 4  out each rapid that we just looked at and tell you
 5  which one is easier when it's higher and which one is
 6  easier when it's lower.  Every rapid has its ideal
 7  level.
 8            But generally, what happens is a lot of the
 9  rapids can be equally difficult or even sometimes a
10  little more difficult in some ways when they're lower,
11  but the consequences of having any difficulty is much
12  minimized -- more minimal.  So we're concerned about
13  rafting in high water more because -- not because it's
14  harder, but because if something goes wrong, there's a
15  lot more consequence involved.
16      Q.    So if you're putting your hat on of -- your
17  historical-times hat -- and I ask you this --  Because
18  you have hundreds of trips on the Salt River.
19      A.    Yeah.
20      Q.    So you have vast experience on this river?
21      A.    Yeah.
22      Q.    If you're putting your historical-times hat
23  on and you're boating in 1912 and you're using a
24  historical flatboat or canoe, would you personally
25  rather be boating at the high flow rate, 1,500, 1,000
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 1  cfs, or would you prefer a different flow rate?
 2      A.    If I was going to take a flatboat down the
 3  river, my ideal flow rate would be around 550 to 650.
 4      Q.    And when you talk about the river's not
 5  navigable for your purposes or you don't operate your
 6  trip after June, is the river still navigable after
 7  June?
 8      A.    Generally, yes, we can take rafts down, but
 9  it's not the experience that we're selling to our
10  clients.  It's a different experience.
11      Q.    Can you clarify what the difference in
12  experience would be if you go after June and if you
13  went prior to June?
14      A.    After June -- you know, it depends on the
15  year, but I'm more comfortable speaking in flow volume
16  because you never know exactly what it's going to be.
17            But below where we stop rafting around 350
18  cfs, it's more of a placid experience and, you know,
19  you're going to do more scooching, shoving, bouncing.
20  That's what they're talking about in that guide when
21  they're talking about bouncing to get off a rock and
22  stuff like that.  That's when that's gonna start to be
23  more of the experience, is you're going to get stuck on
24  some shoals and have to scoot your way off or possibly
25  get out and push the boat over a shoal, so forth.
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 1            And so we've operated trips down below 300
 2  cfs, close to 200 cfs, but generally, we prefer to
 3  avoid that.
 4      Q.    About how many areas, if you're boating at
 5  300 cfs, would you encounter shallow spots?
 6      A.    I would say if you're going all the way down,
 7  the majority of them are in the first half of the
 8  river, above -- really above Hoodoo is the most shallow
 9  spots.  I would say there's probably four or five in
10  there that would be points of difficulty, then a few
11  more further downstream.  But the river's much more
12  channeled and pooled as you get down below Hoodoo.
13      Q.    And you've had loaded rafts and have
14  encountered shallow spots with your loaded rafts?
15      A.    Absolutely.
16      Q.    What did you do?
17      A.    We pushed them over and kept going.
18      Q.    I didn't ask --
19      A.    Or respond.  I mean, it depends.  I've
20  gotten, you know, enough where you had to push it over.
21      Q.    You talked about your operation with some of
22  the other parties.  And it wasn't asked, how many
23  people a year are you taking down the Salt?
24      A.    Depends on the year and the length of the
25  season.  A good year, we take about 2,500 people.
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 1  2,500 user days.  This year, hopefully we'll have
 2  around -- if we have a good water season, around 3,000
 3  user days.  Understand a user day is when somebody goes
 4  on a half-day trip, that's one user day.  If they go on
 5  a full-day trip, it's still one user day.
 6                 CHAIRMAN NOBLE:  And if they go on a
 7  five-day trip, it's five user days?
 8                 THE WITNESS:  Five user days, that's
 9  correct.  The majority of our trips are just one-day
10  trips.
11  BY MR. SLADE:
12      Q.    How do the rapids on the Colorado compare to
13  the rapids on the Salt?
14      A.    The section we operate on the Colorado River
15  or -- so, I mean, that's a big river.  It's a long
16  river.  So the most --  The section I'm most familiar
17  with is the stuff in Utah and up in Colorado, and then
18  there's similar sections, there's milder sections, and
19  there's wilder sections.
20      Q.    How about through the Grand Canyon?
21      A.    You know, Tyler is a lot better person to
22  speak about the Grand Canyon than I am.
23      Q.    You heard some questions about safety
24  requirements and your guides are trained in CPR and
25  first aid?
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 1      A.    Uh-huh.
 2      Q.    Are those required based on either state or
 3  federal law?
 4      A.    Yes.
 5      Q.    So there's no --
 6      A.    Yeah.  I mean, we also do Jeep tours in
 7  Colorado, and the driver needs to have first aid and
 8  CPR.  I mean, it's just a standard, and it's a pretty
 9  reasonable thing.
10      Q.    So it's mandated; you have no choice?
11      A.    Yes.  Only if I want to operate legally.
12      Q.    If you didn't have a guide to navigate this
13  river, like the forest guide that Mr. Heilman was
14  talking about, could you successfully move down Segment
15  2 and Segment 3 without that guide?
16      A.    Absolutely.  I mean, I've done that on -- I
17  did that on the Black River.  When we took down the
18  tribal representatives from White Mountain Apache, we
19  had no guide.  We had to just read the water and the
20  rise in line for 60 miles of spectacular wilderness and
21  whitewater.  So you see a rise in lines coming and you
22  learn to have an innate sense of which channel to take
23  and so forth from what you're seeing.
24      Q.    You talked a little bit about how you might
25  recognize the writer of the Forest Service guide as
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 1  Kevin McCormick?
 2      A.    Yeah.  I have no idea.  It just popped into
 3  my head.
 4      Q.    Who is Kevin McCormick?
 5      A.    He was a ranger on the Salt River back in the
 6  mid-'90s.
 7      Q.    What kind of experience?
 8      A.    And he investigated that case, and it was
 9  very near and dear to him.  That's what made me think
10  that when they blew up Quartzite.
11      Q.    Do you know what kind of boating experience
12  he has?
13      A.    He had operated as a commercial guide.  He
14  had a fair amount of experience for a 20-some-year-old
15  guy.  Yeah.
16      Q.    There's been some discussion about the
17  predictability or unpredictability of the Salt.  Can
18  you generally predict when there will be higher water
19  and lower water based on the season of the year?
20      A.    Yeah.  If I understand your question
21  correctly, we predict that there will be a spring
22  runoff, and that's why we operate when we do.
23      Q.    So if you went out in June, would you have an
24  idea if you had never looked at a weather map online or
25  hadn't talked to anyone about the weather forecast --
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 1  would you have an idea of how that river might look for
 2  June based on what you know about the river from
 3  previous seasons?
 4      A.    Yeah.  I mean, I think so.  I'm not quite
 5  sure I follow the whole question, but maybe you could
 6  restate that, because I'm not --
 7      Q.    Sure.  I apologize.
 8            Is there a distinct seasonality of how the
 9  water flows in the Salt River, whether it's high or low
10  or medium levels, from year to year?
11      A.    Yes.  I mean, the winter base flow tends to
12  be a little higher than the summer base flow.  Then you
13  have your spring runoff, and then it starts to drop
14  down again, then you tend to have some more water again
15  with the monsoon season.
16                 MR. SLADE:  Those are all the questions
17  that I have, Mr. Chairman.
18                 CHAIRMAN NOBLE:  Is there anyone else
19  that wants to keep Mr. Mickel here?
20                 Mr. Mickel, we appreciate your coming
21  in, giving testimony today.  We appreciate the
22  expertise that you've shown with regards to the river.
23  And you are at this time excused as a witness.  You may
24  remain for the rest of the afternoon, or you may try to
25  find the high country, whatever you choose to do.
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 1                 THE WITNESS:  Thank you.  Good luck.
 2                 MR. SLADE:  Thank you.
 3                 CHAIRMAN NOBLE:  We will take a break
 4  now until 3:45.  At that time, we'll reconvene and
 5  expect to, as I said before, end today at 4:30.
 6                 Yes, Mr. Helm?
 7                 MR. HELM:  Nothing.  Just going to plug
 8  in.
 9                 CHAIRMAN NOBLE:  Okay.  Then we are in
10  recess.
11            (A recess was taken from 3:35 p.m. to 3:47
12  p.m.)
13                 CHAIRMAN NOBLE:  Mr. Slade?
14                 MR. SLADE:  Thank you, Mr. Chairman.
15  Again, Eddie Slade with the Arizona State Land
16  Department, here with Mr. John Fuller.
17
18                  JONATHAN EDWARD FULLER,
19  recalled as a witness on behalf of the State Land
20  Department, was examined and testified as follows:
21
22              DIRECT EXAMINATION (Continued)
23  BY MR. SLADE:
24      Q.    Mr. Fuller, just so we have some context
25  about where we are, can you explain where we've come
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 1  from since you started yesterday and where we're going
 2  to begin today in your PowerPoint?
 3      A.    You mean to suggest people might have
 4  forgotten?
 5      Q.    I don't mean to suggest that.  I mean to
 6  provide some context for what we're doing here right
 7  now.
 8      A.    All right.  So I'm giving the State's
 9  presentation on navigability.  We started out with some
10  general information.  We moved to segmentation.  We
11  talked about each of the segments we had defined, each
12  of the six segments.  In turn showed pictures and
13  overflights of the portions that remain natural.  And
14  then we shifted to history, talked a little bit about
15  the history of Arizona in the vicinity of the Salt
16  River.  We went through a number of historical
17  descriptions of the river, such as we found, and some
18  accounts of boating that we were able to find from the
19  Salt River as well.  And I think that's where we
20  wrapped up yesterday, was the historical boating
21  accounts.
22      Q.    Up to this point, Jon, based on the
23  historical boating accounts, the historical
24  descriptions, the descriptions of the river, as you've
25  seen it, did that present evidence for you that
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 1  supports navigability?
 2      A.    Yes.
 3      Q.    And you're going to continue with describing
 4  more evidence that supports a navigability
 5  determination?
 6      A.    There is even more.
 7      Q.    Please proceed.  I believe we're at
 8  Slide 209.
 9      A.    Slide 209 is a transition to -- I'll start
10  talking about the geology of the river.  Again, this
11  follows the organization of the reports we did for the
12  Land Department, which had a section on geology, and
13  kind of boiled down some of the more significant
14  points.  Geology, as you can see on this first figure
15  on 209, the gray -- it's the generalized geographic map
16  of state of Arizona.  The gray-toned units are bedrock
17  units, and the yellow-toned map units are alluvium, or
18  nonbedrock.  As you can see in Segments 1, 2, portion
19  of 3, and all of 4 and 5, bedrock is significant.  They
20  tend to be more canyonlike.  However, a more detailed
21  map would show that Segment 5 was mostly alluvial.  So
22  you see there is some strong bedrock control.
23      Q.    Jon, why is bedrock control important when
24  considering a river's navigability?
25      A.    I'm not sure it's directly related to


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 485


 1  navigability, although it is -- it does tell us
 2  something about the ability of the river to change.  So
 3  in the bedrock canyon reaches, the response to flooding
 4  is a little different.  The ability to change is less
 5  than in an alluvial reach.  There are factors that are
 6  related to geology, such as channel slope that we
 7  talked about a little bit earlier today.  They're
 8  related to whether it's in a bedrock canyon or an
 9  alluvial reach.  The channel pattern varies a bit
10  between the bedrock canyon reaches and alluvial reaches
11  a bit.
12            And actually, that's kind of a good segue to
13  what I'm going to be talking about here.  So as we move
14  to Slide 210, some of the factors of geology is we have
15  these bedrock canyons in the upper reaches, 1 through
16  4.  There's some small intervening flats, which, I
17  guess, if we were really splitting things up into fine,
18  little things, we could make each of those alluvial
19  reaches a detailed alluvial segment.  But I felt like
20  the characteristics of the segment of the flats were
21  not long enough or the characteristics of the river
22  itself, boating channel, didn't vary enough to warrant
23  its own segmentation.
24            Also states there's no significant change in
25  the channel morphology in time over the current time of
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 1  our observations to the time when the Winkleman
 2  decision points us at, in the early 1800s.  So it's
 3  very unlikely there's significant change in the channel
 4  morphology.  That's not to say that a tree didn't fall
 5  down or a boulder didn't move or the shape of a gravel
 6  bar didn't change, but the overall morphology would be
 7  just about the same, for actually many centuries, I
 8  would say.
 9            The alluvial valley segments are 5 and 6.
10  There's minimal bedrock.  A little bit crops out at --
11  near Granite Reef.  There's certainly bedrock in the
12  vicinity of the channel near Tempe Butte that affects
13  some characteristics of the flow and perhaps a little
14  bit of the freedom of the channel to move around.
15            And also, the geology dictates the effect of
16  the floods, as I mentioned earlier.  There's minimal
17  change in Segments 1 through 4 due to the bedrock
18  control.  So the bedrock is resistant to erosion.  The
19  channel is not going to move significantly laterally,
20  where there is a potential for the low flow channel to
21  move more significantly in Segments 5 and 6 probably
22  because of the lack of bedrock control.
23            Again, as I discussed in some detail
24  yesterday, even where the low flow channel may move,
25  the low flow channel does recur after floods.  And it
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 1  can move during large floods, as well as gradually in a
 2  period between floods.  I would again point out that
 3  floods aren't the ordinary condition, so we're looking
 4  at a brief snapshot.
 5            Moving on to slide -- I'm sorry.  Went the
 6  wrong direction there.
 7            Channel pattern, discussed this a little bit
 8  yesterday.
 9      Q.    This is Slide 211?
10      A.    It is.
11            The channel pattern is basically a
12  single-channel riffle sequence, as I mentioned
13  yesterday, which consists of relatively flat or smooth
14  reaches, interrupted by shorter reaches that tend to be
15  rocky or riffly, in some cases rapids.  In all cases,
16  the main channel is obvious within the ordinary range
17  of flows.  In Segments 1 through 4, when it floods, it
18  becomes even more obvious.  Quite often, we fill the
19  canyon bottom with flow.
20            Segments 5 and 6, there is generally a single
21  low flow channel.  That's true in Segment 5.  Sometimes
22  we get some double-channel reaches.  According to the
23  USGS map that I measured it out, from 1912 right at the
24  time of statehood, it was 85 percent single channel as
25  the U.S. Geological Survey cartographers mapped it.
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 1            The flow channel, of course, is more braided,
 2  but, again, the flood flow rates are not part of the
 3  ordinary conditions, as I understand those terms.
 4      Q.    Jon, I would like to pause before we move on
 5  to rapids.  When you're talking about bedrock sections
 6  versus alluvial sections, are they important to
 7  consider when you're trying to reconstruct what the
 8  river looked like in it's natural and ordinary
 9  condition?  You use that geology to determine if the
10  river has changed or had the possibility to change?
11      A.    The close proximity of bedrock to the channel
12  limits the amount of change that could occur in those
13  bedrock-canyon sections.
14      Q.    So that enables you to more accurately depict
15  what the river looked like because it hasn't changed
16  much from today -- or, from statehood to today?
17      A.    That's basically correct, yes.
18            Moving on to Slide 212, geology affects the
19  navigability of the river in a couple other ways.  One
20  is it factors into the formation of rapids, and we've
21  spent a lot of time today talking about rapids.  In
22  some cases, geology cropping out in the bed of the
23  stream can create ledges that create rapids.  There's
24  actually a rapid called Ledges in Segment 2.  We've
25  talked about the Quartzite sill at Quartzite Rapid,
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 1  which is also in Segment 2.  Apache Falls is a bedrock
 2  ledge.  In my runs of the river, I found that the
 3  number of places where bedrock cropped out into the bed
 4  of the channel or over the flowing part of the channel
 5  to be very few.  In most cases, the rapids were formed
 6  from rock material that was derived either from side
 7  canyons or from rock falls off the canyon walls of the
 8  main canyon of the Salt River itself.
 9            Which is the second bullet there, what I
10  would lump into the geomorphology, the geology of the
11  river is that the side canyons in some cases can
12  produce sediment either by debris flow, which is a
13  water-sediment mix, slurry mixture, that flows down
14  steep slopes and can end up in the main channel of the
15  Salt River, leave debris and create riffles.  In most
16  cases, the Salt River, those are riffles.  And actually
17  there's fairly poor correlation between the location of
18  riffly rapids and tributary mouths.  There are
19  certainly some that are there, but it's not a
20  one-to-one correlation by any stretch of the
21  imagination.
22            Also, the geology indicates the rapids --
23  they do vary in difficulty by reach.  We were
24  instructed -- listened to Alex this morning and Tyler
25  talk about the severity of the rapids and class in
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 1  Segment 1 versus 2 versus the much lower rapids that we
 2  find in 3 through 6.  So there's certainly a geologic
 3  effect there.  And then Segment 6, we have no known
 4  rapids.  Probably were some riffles of some sort.
 5            No actual waterfalls, as I would define a
 6  waterfall, on the Salt River.  At lower flow rates,
 7  Apache Falls starts to look a little bit more like a
 8  waterfall.  Typically, the falls that are named such on
 9  the river are challenging but can be run, given your
10  experience, the boat type you have.  Some are often
11  portaged and lined, as you heard this morning.
12            And I talked yesterday about Mescal Falls.
13  Sometimes it's called falls, but it's really a mild
14  Class III rapid.  I would say at low flow, it's less
15  than a 3.
16            Geologic factors, existence of springs, there
17  are many and many are named, which add flow to the
18  river, you know, so the flow rate increases in the
19  downstream direction through Segments 1 through 5 and
20  tributaries that bring in flow, some of which are
21  perennial.
22            We talked yesterday -- we skipped ahead to
23  this part yesterday, so I will skip through it unless
24  anyone wants to revisit Quartzite.  We've had a fair
25  amount of discussion on it already today.
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 1            So now at Slide 223, and one of the last of
 2  the geologic factors.  And this is what's called
 3  gaining and losing reach.  Gaining reach means that
 4  there's more flow coming into it than is being lost to
 5  its perimeter.  Segments 1 through 5, because of the
 6  tributaries and springs that discharge into the main
 7  channel of the Salt River, are gaining reaches.  The
 8  portions of Segment 6 are losing reaches.  It's kind of
 9  losing reach from right around Granite Reef down to
10  Tempe Butte, where there's some gain, and then, again,
11  losing again as it gets down closer to the Gila River
12  confluence.
13            It's important to remember that losingness of
14  the stream right now is very different from the -- or,
15  it's somewhat different from the conditions that
16  existed around the time of statehood and then again to
17  the time prior to statehood in its ordinary and natural
18  condition because of the influence of man on
19  groundwater tables, both through pumping and from
20  excess irrigation, which had impacts on water tables in
21  the vicinity of the river.
22            The presence of bars, there are a couple
23  bars -- gravel bars in Segments 1 through 5, for sure,
24  and, to some degree, in 6, mostly along the channel
25  margins.  Occasionally you'll find a mid-channel island
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 1  bar, not a lot of sand in the river until you get down
 2  to Segments 5 and 6.  And even then, 6 would have been
 3  more so than 5.  And, again, typically, at the channel
 4  margins rather than in the channel.
 5            Then I'll just point out that many navigable
 6  rivers, including the Colorado, as we've talked about
 7  before, have bars.  And very similar to the answer you
 8  got this morning when somebody was asking Alex or Tyler
 9  about what do you do when you come up against an
10  obstacle like a rock or tree, he said you go around it.
11  So same thing with bars.  When you're boating a river
12  and you come up to a bar, you go around.  Go the other
13  way.
14      Q.    Jon, I think we heard testimony about one bar
15  that has two channels going through it and you can pick
16  either channel to go through?
17      A.    I recall that too.
18      Q.    It does not impede the entire cross section
19  of the river?
20      A.    Correct.  Not anyplace that I've seen on the
21  Salt River.
22            All right.  So we move now to hydrology --
23  that's geology -- on Slide 224.  And I would like to
24  point out that in the original Land Department reports,
25  we provided slice-and-dice hydrological data in a lot
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 1  of different ways to give you data that you could look
 2  at from a variety of different directions.  We gave you
 3  pre-statehood data, post-statehood data.  We gave you
 4  data from the day of statehood, to the degree it could
 5  be found.  We gave you mean flow rates, monthly flow
 6  rates, monthly average flow rates, median, annual
 7  median flow rates, ranges of flows, flow duration
 8  curves.  So there was lots of different types of data
 9  in there, all of which came primarily from the U.S.
10  Geological Survey, stream flow records.  There were a
11  few other sources of stream flow records we'll talk
12  about in a little bit.
13            As we've talked about already, yesterday in
14  particular, there was a seasonality to the runoff.  I
15  think you heard that from a river runner's standpoint
16  too, that there's a high flow season in late spring --
17  or, late winter, early spring, and sometimes a
18  monsoon's boost on the river.  And that's very normal
19  and ordinary.  So that fluctuation of a boating season
20  or a high flow season from a perspective of a
21  whitewater boater, that's something very normal, very
22  typical of many, many rivers, that they have a season
23  of flow and a season of less hospitable to flow for a
24  variety of reasons.  Could be cold weather, could be
25  low flow, could be lots of things.
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 1            We also presented information on floods and
 2  droughts.  Again, those are not part of the ordinary
 3  condition, as I would understand that term.  And we
 4  provide estimates from multiple sources, from tree ring
 5  data, from estimates made from modeling that the USGS
 6  had done.  But, again, our primary reliance was on
 7  modern USGS data.  We recognize that there's been some
 8  depletion in our way of getting to the ordinary and
 9  natural condition prior to development, was to say,
10  well, we know that man's impact on the river was only
11  to remove flow, so using the modern data underestimates
12  the amount of flow that would have been in the river.
13  We believe that the evidence clearly shows that people
14  were able to boat and continue to be able to boat these
15  rivers in its depleted condition.  Therefore, with more
16  flow in it, it would just be more boatable.  So the
17  exact number is a little less important to us than
18  other folks.
19            Moving to Slide 225, again, we provide both
20  the means and the medians.  I think there was some
21  confusion in the past that only means were provided.
22  That's not true.  The mean is actually more commonly
23  used for comparing one river to another.  Quite often
24  people talk about the annual mean flow.  That's why the
25  mean was provided.  But the median is probably more
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 1  reflective in the ordinary condition in every reach of
 2  the stream just because of the seasonality of the flow
 3  and the strong influence of floods -- you know, large
 4  flood volume that could steer the mean upward.  So the
 5  median is a much -- probably more reflective of the
 6  ordinary condition.
 7            Median, the other way to describe that would
 8  be the 50 percent flow.  So you'll see that term in our
 9  charts here coming up.
10      Q.    Jon, I want to ask you a question.  Are you
11  aware of any court case that you've been briefed upon
12  or that you've seen through your work that talks about
13  a specific amount of flow that is needed for a river to
14  be navigable.
15      A.    No.
16      Q.    Never seen that?
17      A.    Never.
18      Q.    Are you aware of a case that has said that
19  the test is whether it's navigable in fact?
20      A.    Re-ask that question.
21      Q.    Are you aware of case law that talks about
22  not the amount of water that you have but whether a
23  river is navigable in fact?
24      A.    Navigable in fact is a important
25  consideration.
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 1      Q.    Okay.
 2      A.    So median I talked about.
 3            The seasonal variation, the flow recurs --
 4  occurs within a predictable ordinary range, so we also
 5  provided this flow duration data.  So 10 percent of the
 6  time the flow is exceeded, and 90 percent of the time
 7  the flow is not exceeded.  We gave this data so you
 8  have this range.  I would suggest that the 10 to
 9  90 percent range is a pretty reasonable estimate of
10  ordinary.  You could probably go a little higher or
11  lower, but 10 to 90 percent is a readily available
12  statistic, available from the USGS data.  USGS doesn't
13  have a dog in this fight and is pretty impartial, so it
14  seemed like a reliable source.
15            I would also like to point out that seasonal
16  variation does not mean floods.  So if the river
17  normally becomes higher in February, March, April,
18  that's its normal condition, and even though that might
19  be above the median, it doesn't necessarily mean it's a
20  flood.  A flood is an inundation of area not
21  normally -- that is normally dry and it's an unusual
22  condition.  So that's a different sort of thing.  So to
23  characterize every February flow as a flood is not
24  really a fair characterization.
25      Q.    In other words, with the recreational
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 1  commercial boating that Mr. Mickel talked about, is he
 2  doing that during floods?
 3      A.    I think you could start to make the argument
 4  that one of the guys went down 25,000 cfs.  25,000 cfs
 5  in Segment 2, certainly on the cusp of being a flood.
 6  But no, from the descriptions in the flow ranges that
 7  they were giving us, no, they were talking about an
 8  ordinary range of seasonable high flow.
 9      Q.    He talked about boating from, I believe,
10  about 200 to 300 cfs, all the way up to 1,500, for his
11  commercial operations.
12      A.    That's my recollection.  I think somebody --
13  I think he personally mentioned a boat trip that was
14  less than 200.  And I think Tyler had one down at 150
15  as well.
16      Q.    And those aren't flood or drought states?
17      A.    No.  They would be above the base flow, so it
18  would be above the 10 percent flow.  So not droughts.
19            One last thing on the nature of the flow
20  data, although we did provide information on floods, as
21  directed by our client, back in the '90s when we did
22  these studies, I would like to point out that all
23  rivers experience floods.  And the fact that floods
24  come down from time to time and you can't exactly
25  predict a year in advance on what date or what flow
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 1  peak is going to be there, the floods themselves are
 2  relatively rare.  We all know, from common sense and
 3  looking at the newspaper and listening to what's going
 4  on with the Salt and Verde, a flood comes down and it
 5  lasts a couple of days.  And if you look, that's the
 6  purpose of the flow duration data.  If you look at the
 7  flow duration data, you can see the flows that are
 8  outside that range that are shown on those charts occur
 9  less than 1 percent of the time, so they're very rare
10  occurrences.  And they are really irrelevant to the
11  determination of navigability.  They're not ordinary.
12            I'd also like to point out that the USGS data
13  is routinely relied on for all sorts of things, court
14  decisions.  They're actual measurements.  It is the
15  best available data.  Certainly the data are not
16  perfect.  There's error in every scientific
17  measurement.  But they are the best available, and
18  they're routinely relied on for water supply decisions
19  and water rights.
20            And for the life of me, I don't remember why
21  I have recreational boating permitting down here.  I
22  just saw that when I was reviewing these slides.  I
23  have no idea what that means, so please don't ask me
24  about that.  I hereby disavow that particular line.
25                 CHAIRMAN NOBLE:  Put your pen down,
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 1  Mr. Hood.
 2                 MR. HOOD:  I already had that
 3  highlighted.
 4                 THE WITNESS:  Did you really?
 5                 MR. HOOD:  No.
 6                 THE WITNESS:  Moving on, this is my flow
 7  chart that I put together from the USGS data.  The top
 8  line there -- and I'm giving you in this chart the
 9  90 percent flow rate, which is on the low end of the
10  50 percent flow rate or the median.  It's in the
11  middle, obviously, then the 10 percent flow rate, which
12  is on the high end of that normal range.  I'm getting
13  these from a USGS publication where they give the
14  stream flow statistics through 1996.  I feel that's
15  reasonably representative.  We looked at an earlier
16  publication and these flow rates change by a cfs or 2.
17  So minor variations, certainly nothing that would
18  change your opinion about navigability one way or the
19  other, depending on what you think.
20                 I start with the White and Black River
21  in the top line there.  Those are gages that are
22  located somewhat upstream of the confluence that forms
23  the Salt River above Segment 1.  That's kind of our
24  baseline to start.  So for Segment 1, the flow data
25  we're using is just simply adding the data from the
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 1  White and the Black.  I recognize that we're leaving
 2  out some of the drainage area.  Those are a little
 3  lower than they would be if we had gages exactly at the
 4  confluence.  So there you have it.  So 74 cfs at the 90
 5  percent flow rate.  The median is at 199.  The 10
 6  percent is about 1,800 cfs.
 7                 The Chrysotile gage is right at the
 8  beginning of Segment 2.  It's appropriate, certainly,
 9  for the upper end of Segment 2 and becomes a little bit
10  of an underestimate the further you go down the stream
11  because you add in Cibecue Creek and Granite Creek and
12  some springs and whatnot that add flow as you go
13  downstream.  Our 90 percent flow rate is 130, 266 for
14  the median at Chrysotile, and about 1,600.  And it's
15  interesting that it drops there, you see, from the
16  addition of the White and Black probably due to the
17  different flow period, period of record.
18                 In Segments 3 and 4, the best available
19  data we have is from the Roosevelt -- near Roosevelt
20  gage, which is at the downstream end of the lake, just
21  about 288 bridge.  And the flow data there indicate
22  159, 351, and about 2,100 for the 10 percent flow rate.
23                 We start moving downstream.  The data
24  sources are a little different.  So Segment 5, we don't
25  have a long-term gage where the stream flow statistics
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 1  are available.  We have shorter-term gages.  So what I
 2  did for the flow rate there is I know that we're
 3  missing some flow.  By the time I get down to
 4  Segment 5, I'm missing Tonto Creek and a number of
 5  other flow sources that came in below Roosevelt.  So
 6  it's probably greater than the 159 that I'm listing for
 7  3 and 4, but figure that's a reasonable ballpark low
 8  estimate.  The median flow rate, what I did there was
 9  looked at the USGS estimate when they published Thomsen
10  and Porcello in 1991, published a flow reconstruction
11  for debris development conditions on the Salt River at
12  the Salt River Pima-Maricopa Indian Community, and
13  their estimate they had in the Land Department report
14  was reported at 1230.  So I just subtracted out the
15  Tangle Creek median flow rate from the Verde River to
16  take out the Verde flow.  Probably underestimating
17  things a little bit, but I have 992 for that number.
18                 And similarly, the 10 percent flow rate
19  is a little above 2,100 cfs for the same logic that I
20  described for the 90 percent flow rate.
21                 For Segment 6, again, I used Thomsen and
22  Porcello for the median at 1230 -- 1,230 cfs.  And then
23  for the Salt, Verde, the best I had, the base flow
24  there was 277, where I just added up the Salt-Roosevelt
25  and Verde-Tangle gages, again missing some drainage
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 1  area, but estimating on the low end there.  And then a
 2  little bit below 3,000 for 10 percent flow rate.
 3  BY MR. SLADE:
 4      Q.    Jon, the Thomsen and Porcello study, that was
 5  done by two scientists that worked for USGS?
 6      A.    That's correct.  They used gage data.  They
 7  considered a number of flow sources, including tree
 8  ring data, and that's what they came up with.  So it's
 9  actually prior to when most of the navigability stuff
10  in Arizona got going, and that really developed from
11  one side or the other, and that was their estimate.  I
12  haven't seen a report since then to try to recreate
13  that in any other way, and I haven't seen a lot of
14  argument about their numbers, so they seem like
15  reasonable numbers to use.
16      Q.    Those are generally relied upon in Arizona,
17  the Thomsen and Porcello study?
18      A.    No, I really can't answer that.  In general,
19  the USGS, their publications are relied on and
20  considered reliable.  They go through a very extensive
21  peer-review process, a very brutal review process
22  internally, and it takes them a long time to publish
23  things, so generally, they get it right.
24            I'll check my notes here.
25            So just in terms of the differences, the
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 1  drainage area of the Salt River at the Roosevelt gage,
 2  that I'm using as the basis for some of these estimates
 3  downstream, is about 4,300 square miles.  The drainage
 4  area at the Verde confluence is about 6,300 square
 5  miles, so we're missing about 2,000 square miles of
 6  drainage area and about 30 percent of the watershed.
 7  So it's pretty clear that we're underestimating the
 8  flow by leaving out the areas that come in below.
 9  Maybe not to a 30 percent extent, but to a measurable
10  extent.
11      Q.    Is that your way of saying that these numbers
12  are conservative?
13      A.    Conservative is on the low end.
14      Q.    On the low end?
15      A.    That would be my reading, in a professional
16  opinion.
17            Again, there's a seasonality.  If we look at
18  the four gages I mentioned, the two -- the White and
19  the Black River and the Chrysotile and Salt River
20  gages, these are plotted out in different colors,
21  purple being Roosevelt.  The Black and the White dashed
22  to make it clear that they're not actually part of the
23  Salt River.  Again, you see a pretty strong seasonal
24  flow correlation between all of the gages on the Salt
25  River.  You have that high flow period that extends
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 1  somewhere in the beginning around February and extends
 2  through to April or May.  And a little bit of a boost
 3  in the monsoon -- late monsoon season.
 4            I want to note that if you think about
 5  Segment 6, for instance, which it had a median flow
 6  rate in the 1,200 range, or Segment 5 in the 900 range,
 7  you can see that those average monthly flows for
 8  basically January, February, March, April, possibly May
 9  exceed the annual median flow rate, so there's a flow
10  time of year where you're above median, which kind of
11  makes sense.
12            Some of the other estimates that we included
13  in the Land Department reports were tree ring data.
14  That's the Graybill report from 1989, where they came
15  up with an estimate of about 800 cfs for the Salt River
16  above the Verde confluence.  Byron Aldridge, in 1981,
17  did a flow reconstruction to try to simulate what the
18  flows would have been without the reservoirs, and he
19  came up with something in the neighborhood of 732 cfs
20  for the same reach.  We just noted that in the Kent
21  decree, for whatever data they had there, they
22  estimated about 1,600 cfs for the mean, not the median.
23  And I believe that Powell made an estimate of 2,800 cfs
24  for the mean in Segment 6 on considerably less data, of
25  course.


Coash & Coash, Inc.







SALT RIVER     VOLUME 2   10/21/2015 Page 505


 1                 COMMISSIONER ALLEN:  Mr. Chairman?
 2
 3             EXAMINATION BY COMMISSIONER ALLEN
 4                 COMMISSIONER ALLEN:  On that Segment 6,
 5  doesn't that include the Verde?
 6                 THE WITNESS:  Segment 6 does, yes.
 7                 COMMISSIONER ALLEN:  So it would
 8  normally be much greater than either one of the first
 9  two.
10                 THE WITNESS:  Yes.
11                 And, again, Kent -- the Kent decree came
12  out in -- somebody help me out -- 1910.  So they're
13  using considerably less data.  And the other estimates
14  were made in the '80s when they had a longer period of
15  record, so there's probably some normalization of their
16  data sets.
17              DIRECT EXAMINATION (CONTINUED)
18  BY MR. SLADE:
19      Q.    Just to be clear, when did the Thomsen and
20  Porcello study come out?
21      A.    It was 1981 -- I'm sorry.  Somebody is
22  whispering in my ear here.
23                 COMMISSIONER HORTON:  '91.
24                 THE WITNESS:  Thank you.
25
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 1  BY MR. SLADE:
 2      Q.    So the most recent data is what you relied
 3  upon in your Slide 228, hydrologic table.  Is that
 4  right?
 5      A.    Those are the best data, the most reliable,
 6  most objective, and yet probably a little
 7  underestimated, which is summarized here on Slide 231.
 8            Clearly, the record shows the river's
 9  perennial.  It's significant.  We have a high flow
10  season.  It's relatively reliable.  Certainly, there's
11  a high degree of predictable.  And like every river,
12  there's some unpredictability as well.  But it is the
13  best available data and you work with what you got.
14            Which takes us to rating curves.
15            If you want to leave at 4:30, I think I can
16  get through the basic part of the rating curves, and we
17  can leave the rest for tomorrow.
18                 CHAIRMAN NOBLE:  As they say on
19  Facebook?
20                 THE WITNESS:  They're bringing back the
21  dislike button.
22  BY MR. SLADE:
23      Q.    Don't tell Chairman Noble that.
24      A.    So rating curves.  In Segments 1 through 4,
25  the way we approached that when we developed the
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 1  original Land Department reports was to come up with
 2  two typical sections, a canyon section and a gravel bar
 3  section.  That was the approach we took at the time.
 4  Came up with rating curves for those.  We tried to
 5  include actual measurements and observations and made
 6  sure we were consistent with historical observations,
 7  such as we had.  And we tried to be representative of
 8  the ordinary and natural condition of the river,
 9  knowing that particularly the segments from the lower
10  half of 3 down through 4 had been significantly
11  altered, and it's very difficult to get an ordinary and
12  natural look at the river.  We had those two typical
13  sections.
14            I think if I were starting over today to do
15  rating curves and try to get an estimate of the depths,
16  I saw that in the answer -- somebody asked either Tyler
17  or Alex today what's the depth of the river, and they
18  kind of stopped and looked at you and thought "depth of
19  the river"?  The depth varies.  So in a pool-and-riffle
20  river, the pools are deeper and the riffles are
21  shallower.  So to say the depth is -- at 200 cfs, if I
22  say the depth is 1.5 foot, that's exactly right in one
23  place and a little bit wrong in a lot of other places.
24            The best way to estimate the depth is to
25  stick a boat in the river and paddle on down and note
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 1  the number of times that your paddle hits the bottom,
 2  if it does at all, or the number of times that you're
 3  stopped by rocks.  So a depth is -- we try to be
 4  objective, we make a stab at objectivity, but I think
 5  the best analysis, in looking back over 22 years of
 6  doing this, is my best understanding of the river
 7  depths come from having been on the river and we
 8  experienced the depth from a boat.
 9            Well, I told you we reported on these data.
10  Here we see in 223 [sic], the canyon section and the
11  gravel bar section, we used engineering software to
12  pair up depths with these cross-section geometries and
13  flow rates and velocities and we reported those.
14            In Sections 5 and 6, we had the advantage of
15  having a topographic map that was at 5-foot contour
16  intervals.  That was developed from 1902-1903 survey
17  data.  It was developed by the U.S. Reclamation
18  Service, and the Salt River Valley Water Users'
19  Association, I think, were the cooperators there.
20            And we used the computer program, which at
21  that time was called HEC-2, has now evolved into
22  HEC-RAS, where we estimated the depth from those.
23  Again, we tried to be consistent with historical
24  observations.
25            These graphics on 223 [sic] are taken
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 1  directly from the Land Department report for the Upper
 2  Salt River Segments 1 through 4 and 5.  Then 5 and 6
 3  were taken with this method I just described using the
 4  -- it was published in 1907, the topographic mapping.
 5      Q.    Jon, if we could go back to 233, I just want
 6  to be clear, what are these graphics representing?
 7      A.    Well, the one on the left is we're calling a
 8  typical cross section for a sheer canyon section where
 9  the channel basically fills the canyon bottom, and the
10  gravel bar section on the right is one where there's a
11  gravel bar.
12            Now, the horizontal line there with the
13  triangle, two little lines underneath the triangle,
14  that symbol means the water surface, and those are just
15  illustrative of water.  They're not tied to a
16  particular flow rate.  And certainly, in ordinary
17  conditions, I don't think most of the river sheer
18  canyon sections have these particular depths.  They
19  aren't tied to a depth.  It's just a picture.
20      Q.    You'll talk about more particular depths on
21  the next few slides?
22      A.    Yes.
23            And then reaches 5 and 6, we use that rating
24  curve method.  Figure 7-4 from the Lower Salt report
25  where you have a depth in velocity -- you know, I think
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 1  our results indicate that velocity is not all that
 2  important.  Ordinary flow rates, velocities are not
 3  significant when it comes to whether you can navigate
 4  or not.  They're relatively low, so not really
 5  important to the discussion.  The depths, however, are.
 6  And this is a one of the rating curves from one of the
 7  cross sections here, which is fairly typical of a cross
 8  section in Segment 6.
 9            That's actually probably the best place to
10  stop before we dive into more stuff.
11      Q.    Let me ask you a question about that before
12  we stop.  So we're on Slide 235, and we're looking at
13  cross section in segments -- that is representative of
14  Segment 5 or 6.  Is that right?
15      A.    Yes.
16      Q.    And what did you say the natural median would
17  have been in that segment?
18      A.    Natural median, Segment 6?
19      Q.    Both 5 and 6.
20      A.    Go back to the chart that is on Slide 228.
21  The median that I'm reporting for Segment 6 is 230 --
22  or, 1230 -- 1,230.  And 5 was 992.
23      Q.    So according to those natural medians, if we
24  pair up the 992, am I correct that you are looking at a
25  depth in that cross section -- an average depth of
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 1  about 1.8?
 2      A.    No, it would be 3 point -- 3.8.  It's the --
 3  lower curve is the depth curve.
 4      Q.    Excuse me?  I was looking at velocity on the
 5  right.
 6      A.    Yeah.  In retrospect, putting them both on
 7  one chart saved us some paper but made it more
 8  confusing.
 9      Q.    And then if we pair up what you have is the
10  flow rate below where the Verde River comes in at 1230,
11  could you tell me what that corresponding depth would
12  be?
13      A.    4.2.
14      Q.    Thank you.
15      A.    Actually, in retrospect, I think I can get --
16  4 minutes, I can knock out some other things here.
17            So Slide 236, these are the rating curves in
18  a tabular form for the 90 percent, 50 percent, and
19  10 percent flow data.  And I think reading this chart
20  is fairly straightforward.  You look across, for
21  example, in Segment 2, flow rate of 130, the 90 percent
22  flow rate.  The average depth is 1.8.  Also put in
23  velocity and top width.  But, again, top width is
24  really not restrictive.  That would be for the sheer
25  canyon reach.
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 1            For the gravel bar section, the widths are
 2  narrower, obviously, because you've got a bar on the
 3  side that's forcing the flow to more of a side channel
 4  kind of situation, and the depths, of course, are
 5  greater because if the width is less, that's going to
 6  be greater.
 7            Going to the next slides, 237 would be
 8  Segments 3 and 4.
 9            Segment on page 238 would be Segment 5 and 6.
10  And it's just chart reading right there.  And I could
11  repeat these numbers for you, but they're right in
12  front of you, and we all can read.
13      Q.    I think, for the purpose of the record, it
14  would be good to go through the average depth at the
15  median flow and -- for Segment 2 in the sheer canyon
16  section.
17      A.    I tried.
18      Q.    On page 236, what is the average depth at the
19  median flow?
20      A.    Segment 2 in the sheer canyon section is
21  2.1 feet and 5 feet in the gravel bar section.
22      Q.    And on page 237, the average depth for the
23  median flow in Segments 3 and 4?
24      A.    Is 2.3 feet.  And then in the gravel bar
25  reach, it's 5.5 feet.  That's on segment -- on page
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 1  237.
 2            On page 238, the median flow, the average
 3  depth is 3.8.  According to -- in Segment 5 and in
 4  Segment 6, it's 5.3.
 5            Let me say a few last things in the last two
 6  minutes here, if I can.  On Slide 239, so you have
 7  these numbers that come out of a computer program,
 8  you've done some math, and you get -- that's great.
 9  It's even better to spend some time thinking about
10  verifying those numbers.  And how we did that is in
11  Segments 2, 3, and 5, where we're able to see the
12  channel -- it's not underneath the lake -- we did field
13  visits; we did boating trips; we looked at the
14  historical descriptions.
15            In Segment 6, we had to rely on historical
16  descriptions of those who had been there in the field,
17  but the geometry of the channel is so altered by man
18  today that it's not particularly reliable to compare to
19  that ordinary and natural condition.
20            We also looked at the GLO survey notes from
21  Ingalls in 1868 and found that he didn't actually mark
22  down the depth very often.  But he did triangulate to
23  get across, which, according to the surveyors that we
24  talked to, the licensed surveyors at the Land
25  Department, indicate that they felt that it was too
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 1  deep to drag a chain across, so relatively significant
 2  depths, which we feel are consistent with the kind of
 3  depth that we got in our -- from our hydraulics.
 4      Q.    Jon, let me ask you about those surveys.  If
 5  you were putting yourself in the position of a surveyor
 6  walking across the river, at what depth would you think
 7  you would not walk across the river and you might
 8  triangulate?  I understand you're not a surveyor, but
 9  you do have some background in geomorphology and
10  hydrology.
11      A.    Well, I've done a fair amount of river
12  survey, holding on to a rod, bending the rod down river
13  surveys on the Salt River, so I've been there.  I had
14  to make this decision in the past.
15            And it depends on the flow rate.  So there
16  are cases where I've been in water where it's been over
17  my head and I've been treading water.  It's basically a
18  pool reach.  Treading water next to the rod while a man
19  takes the shot.
20            There's been other cases where the water is
21  shallower but moving faster.  So if it's -- it's up to
22  my waist -- you know, I can stand there in 3 feet per
23  second, but I'm working hard to do it.  If it's 3 feet
24  per second and past my waist, I'm probably not going to
25  stand there very long.  I'm probably going to be moving
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 1  downstream.  So it's a function of depth and velocity.
 2      Q.    And are the depths that you've recorded,
 3  based on your hydrologic reconstruction -- are they
 4  consistent with surveyors that decided to triangulate
 5  instead of cross the river?
 6      A.    Yeah, we don't exactly know the flow rate at
 7  the time Ingalls was doing his survey, but we do know
 8  he was doing it in a higher flow period here.  And he
 9  mapped double channels that tend to be occupied at
10  higher flow.  And we're coming up with depth estimates
11  in the neighborhood of 5 feet, so that would be
12  consistent with not wanting to drag a chain across.
13  Because I would expect moderate velocities, you know, 3
14  to 5 feet per second, in the Salt River at that time
15  and that flow rate.
16      Q.    Are these reconstructed depths also
17  consistent with historical descriptions that we went
18  through previously where accounts depicted a river at
19  low flow as 2 to 3 feet deep?
20      A.    Yes.
21                 THE WITNESS:  Okay.  I'm at 4:30, so I'm
22  happy to stop here.
23                 CHAIRMAN NOBLE:  Thank you very much.
24                 We'll see everyone at 9 a.m. in the
25  morning.
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 1                 COMMISSIONER HORTON:  I move we adjourn.
 2            (The proceedings were adjourned at 4:31 p.m.)
 3
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 1      TRANSCRIPT OF PROCEEDINGS
 2  
 3      CHAIRMAN NOBLE: Good morning.  We
 4  welcome you to day two, sometimes known as round two,
 5  of the Arizona Navigable Streams Adjudication
 6  Commission hearing on the Salt River.
 7      Mr. Slade, are you prepared to proceed?
 8      MR. SLADE: I am, Mr. Chairman.
 9      CHAIRMAN NOBLE: Thank you.  Please go
10  forward.
11      DIRECTOR MEHNERT: Do you want to do
12  roll call?
13      CHAIRMAN NOBLE: Sure.  Let's do roll
14  call.
15      DIRECTOR MEHNERT: Commissioner Allen?
16      COMMISSIONER ALLEN: Present.
17      DIRECTOR MEHNERT: Commissioner Henness?
18      COMMISSIONER HENNESS: Here.
19      DIRECTOR MEHNERT: Commissioner Horton?
20      COMMISSIONER HORTON: Here.
21      DIRECTOR MEHNERT: Chairman Noble?
22      CHAIRMAN NOBLE: Here.
23      DIRECTOR MEHNERT: We have a quorum.
24  And Fred Breedlove said he'd be a few minutes late.
25      CHAIRMAN NOBLE: All right, Mr. Slade.
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 1      MR. SLADE: Morning, Commissioners.  My
 2  name, again, is Eddie Slade, representing the Arizona
 3  State Land Department.  And I have with me here today
 4  Tyler Williams.
 5  
 6      TYLER WILLIAMS,
 7  called as a witness on behalf of the State Land
 8  Department, was examined and testified as follows:
 9  
10      DIRECT EXAMINATION
11      BY MR. SLADE: 
12  Q.   Tyler, can you please introduce yourself for
13    the record?  What is your name?
14  A.   My name is Tyler Williams.
15  Q.   Okay.  Great.
16        CHAIRMAN NOBLE: Could we have an
17    address?
18        THE WITNESS: Center Street, Flagstaff,
19    Arizona.
20        CHAIRMAN NOBLE: Could you be a little
21    more specific?
22        THE WITNESS: 2819 Center Street,
23    Flagstaff, Arizona.
24        CHAIRMAN NOBLE: Thank you.
25    
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 1        BY MR. SLADE: 
 2  Q.   So you're an Arizona native?
 3  A.   Yes.
 4  Q.   And how long --
 5  A.   Well, I mean, I've lived here since 1977.
 6  Q.   1977?
 7  A.   Yeah.  I was not born here.
 8  Q.   Where were you born?
 9  A.   Camden, New Jersey.
10  Q.   How did you get out west?
11  A.   My dad moved us here.  He was -- he flew --
12    he trained fighter jets for World War II out of
13    Williams Field.  He always had an affinity for Arizona,
14    so he wanted to move back.  So he bought a ranch near
15    Prescott, tried the ranching life.
16  Q.   Didn't work out?
17  A.   You know, it worked out.  Maybe it was a bit
18    of an education.  So he went back to football coaching,
19    and we settled in Prescott, Arizona.  That's where I
20    grew up.
21  Q.   Then you moved to Flagstaff?
22  A.   I moved to Flagstaff for college, went to NAU
23    there.  More or less been -- lived there between
24    travels ever since.
25  Q.   And what was your education and background
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 1    out of NAU?
 2  A.   I studied geography.
 3  Q.   And what is your occupation currently?
 4  A.   A writer, primarily, and a guide.  I write
 5    for magazines, several outdoor-related magazines, and
 6    published guidebooks that I've written.
 7  Q.   Can you list some of the magazines that you
 8    have written for?
 9  A.   Canoe & Kayak, Kayak Session magazine,
10    American Forests Magazine.  Those are the primary ones.
11        VOICE: Pardon me, Counsel, could the
12    witness adjust the mic, so that --
13        DIRECTOR MEHNERT: He is right in front
14    of the mic.
15        MR. SLADE: We will try to talk more
16    into the mic.
17        BY MR. SLADE: 
18  Q.   What publications have you put out in terms
19    of books?
20  A.   Seven books:  Canyoneering Arizona, Paddling
21    Arizona, Arizona Summits North, Arizona Summits South,
22    Whitewater Classics, Big Tree Hikes of the Redwood
23    Coast, and a book called Grand Canyon River Hikes.
24  Q.   Is this your book Paddling Arizona?
25  A.   Yes, it is.
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 1  Q.   Is this a recent edition or old edition?
 2  A.   That is an older edition.
 3        MR. SLADE: And I believe this is in
 4    evidence, at least part of it.  I will get that
 5    evidentiary number shortly.
 6        BY MR. SLADE: 
 7  Q.   Have you revised this book recently?
 8  A.   I have.
 9  Q.   And what is the latest date of the version?
10  A.   Would be spring of 2015.  It was this past
11    spring.
12  Q.   Can you talk a little bit about what is in
13    this book Paddling Arizona?
14  A.   As the subtitle would indicate, it's a guide
15    to lakes, rivers, and creeks, so paddling destinations,
16    both flatwater paddling and flat streams and whitewater
17    rivers.  Yeah.
18  Q.   So this is -- it's pretty comprehensive with
19    regards to what rivers and streams are covered in this
20    book?
21  A.   I think so.  I think I tried to put in about
22    every waterway that's ever been paddled in Arizona in
23    that book.
24  Q.   So you've got a good understanding of both
25    the comparisons and the contrasting features of various
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 1    rivers in Arizona?
 2  A.   Yes.
 3  Q.   Okay.  Including shallow streams or major
 4    rivers?
 5  A.   Yes.  Everything from the smallest creek to
 6    our biggest river.
 7  Q.   Okay.  You're going to talk about that today?
 8  A.   Sure.
 9  Q.   Great.
10        What was the original date of this book
11    Paddling Arizona?
12  A.   I believe that came out in 2006.  I think
13    it's probably on the copyright there on the title page.
14    Yeah.
15  Q.   Yes, 2006.
16  A.   Yeah.  Okay.
17  Q.   What rivers --  Well, let's back up.
18        How did you get involved in boating?
19  A.   I always had an affinity for the outdoors.
20    My cousin was part owner of a commercial rafting
21    company in Idaho when I was in college.  I worked for
22    her and her husband for a few years, got me into the
23    industry.  I began guiding rivers all over the country,
24    from West Virginia to Arizona to South Carolina to
25    Idaho.  And during that time, I got increasingly more
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 1    interested in kayaking and running rivers on my own
 2    time in whatever kind of craft was available, but
 3    kayaks were what I was most drawn to.  And yeah, it
 4    went from there.  It sort of steered my life from then
 5    forward, really.
 6  Q.   Why were you most interested in kayaks?
 7  A.   Because they are the most versatile boat in
 8    many regards, in many respects.  You know, they're --
 9    they're a nimble craft.  They're relatively small
10    boats.  I don't know.  I suppose that's pretty much it,
11    yeah.
12  Q.   Do you have experience in any other types of
13    boat?
14  A.   Yeah.  I've paddled lots of other boats.  I
15    have a little experience paddling canoes.  I have more
16    experience paddling rafts of various sizes, stand-up
17    paddle boards, river boards, inflatable kayaks, yeah.
18    I may be forgetting something, but yeah.
19  Q.   What's your canoe experience?
20  A.   I've paddled a whitewater canoe on a couple
21    occasions.  And I've taken a -- I've taken a canoe down
22    the Snake and Columbia Rivers for a couple hundred
23    miles, yeah.
24  Q.   So your limited canoe experience is a couple
25    hundred miles on various rivers?
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 1  A.   Yeah.  Yeah.  I mean, those were -- those
 2    were mainly flat rivers, you know, and a lot of that
 3    stretch, I was using a small motor on the back of the
 4    canoe, so it was different than, you know, taking a
 5    canoe down a river in a normal sense.  But I have done
 6    that as well.  I've paddled a whitewater canoe on a
 7    couple of occasions.
 8  Q.   Have you ever seen a flatboat like a rowboat
 9    or perhaps Mr. Dimock's -- are you familiar with Mr. --
10  A.   I am, yes.
11  Q.   Have you ever seen his boat, the Edith.
12  A.   I have.  I've sat in it.
13  Q.   So you are familiar with that boat?
14  A.   Yes.
15  Q.   Are you aware that the tests for navigability
16    involves thinking about boats that were available at
17    statehood and whether those boats could have been used
18    on various rivers in Arizona?
19  A.   I am, yeah.
20  Q.   Let's talk specifically about your experience
21    on the Salt.  Have you boated and seen the Salt before?
22  A.   Yes.
23  Q.   Can you explain to the Commissioners what
24    parts of the Salt you've boated and seen and the
25    various flows?
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 1  A.   I've seen the Salt River from the section in
 2    question, from the Highway 60 bridge downstream to --
 3    downstream to the diversion dam above Roosevelt
 4    Reservoir, so about a mile below the normal take-out.
 5    And I've paddled all the reservoirs on the Salt in the
 6    Superstition Mountains, Canyon Reservoir, Apache Lake,
 7    Saguaro Lake.  I've also paddled the Lower Salt below
 8    Saguaro Lake to Granite Reef Dam.  And I guess that
 9    about covers it.
10  Q.   Okay.  With respect to what the state is
11    calling Segment 2, which is Highway -- below Apache
12    Falls around Highway 60 down to the bridge at 288, down
13    Sleeper Rapid specifically, have you boated that
14    stretch at low flows and high flows?
15  A.   Yes.  I've boated that stretch -- I've boated
16    the lower portion of that stretch from 150 cfs to
17    25,000 cfs, the highest I've seen any of that section.
18  Q.   And some flows in between?
19  A.   Most often I've run it at about 500 cfs.
20  Q.   So you've seen the river at a range of flows
21    at Segment 2?
22  A.   Yes.
23  Q.   Okay.  How many times have you boated that
24    stretch?
25  A.   Oh, an estimate here, but 20 times.
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 1  Q.   In what type of boat?
 2  A.   Mostly kayak; also a packraft, very small
 3    raft that you paddle like a kayak; and a regular
 4    raft -- regular-size raft.
 5  Q.   Have you seen other boats aside from those
 6    boats that you just mentioned in that segment?
 7  A.   Oh, yeah.  I've seen all -- almost every
 8    craft I mentioned earlier, maybe with the exception of
 9    a river -- a swimming river board on that section.
10  Q.   So you've seen canoes in that section?
11  A.   I've seen canoes, I've seen inflatable
12    kayaks, I've seen rafts, I've seen stand-up paddle
13    boards.
14        CHAIRMAN NOBLE: Mr. Slade?
15        MR. SLADE: Yes.
16        CHAIRMAN NOBLE: Could we have a little
17    bit better description of a packraft and a raft?
18        MR. SLADE: Yes.
19        BY MR. SLADE: 
20  Q.   Could you explain what those are?
21  A.   Yeah.  A raft is kind of what most of us are
22    more familiar with, you know, 12- to 18-foot-long raft
23    that's capable of holding several people and a lot of
24    weight.  A packraft is a very small -- it's also --
25    it's not a rubber, but it's, like, a vinyl material.
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 1    It's a very small, lightweight boat that you can put in
 2    your pack, hence the name.  And it's a one-person boat,
 3    and you paddle it like a kayak with a two-bladed
 4    paddle.  So it's just a very small -- very small raft
 5    that is paddled like a kayak.
 6        CHAIRMAN NOBLE: Are these inflatables?
 7        THE WITNESS: Yes, it is an inflatable.
 8        CHAIRMAN NOBLE: Both the rafts you're
 9    describing, the packraft, which comes in your
10    backpack --
11        THE WITNESS: Yeah, exactly.
12        CHAIRMAN NOBLE: -- and a regular-type
13    raft, they're both inflatable?
14        THE WITNESS: They're both inflatable
15    boats, yes.
16        CHAIRMAN NOBLE: Thank you.
17        Sorry, Mr. Slade.
18        BY MR. SLADE: 
19  Q.   So you mentioned you've seen canoes going
20    down that Segment 2.  Is that right?
21  A.   Yes.
22  Q.   And did they manage to navigate that area
23    successfully?
24  A.   Yes.
25  Q.   Do you remember what type of flows you saw
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 1    those boats at?
 2  A.   I've seen canoes there at 500 cfs and in the
 3    neighborhood of 2000 cfs.
 4  Q.   You mentioned whitewater canoes.  Is there a
 5    difference between a whitewater canoe and a regular
 6    canoe?
 7  A.   Yeah.  It's shades of gray, but, you know,
 8    anyone's idea of a canoe is basically a canoe.
 9    Whitewater canoes have a bit more -- they're a bit more
10    curved on the hull, more rocker, they call that -- so
11    they're -- and they're perhaps a bit shorter, able to
12    spin faster.  But, you know, basically, it's -- our
13    general idea of a canoe is a canoe.  There's minor
14    modifications made, depending on the purpose used.
15  Q.   Have you seen both regular canoes and
16    whitewater canoes on the Salt?
17  A.   I have, yes.
18  Q.   Both can carry significant amounts of weight?
19  A.   Both can carry significant gear, yes.
20  Q.   Have you seen the canoes with gear in them
21    going down the Salt?
22  A.   I have, yes.  The overnight gear for five
23    days of camping and living.
24  Q.   And people in the canoes --
25  A.   And people as well.
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 1  Q.   As you move down the river, can you provide
 2    the Commissioners with some perspective on the rapids
 3    that need to be either lined, or if, in fact, they do
 4    need to be portaged, and how many of those exist in the
 5    Segment 2?
 6  A.   Well, of course, it depends on the skill of
 7    the boater.  But I would think that if you -- if you
 8    had precious cargo, that you were -- you really had
 9    strong motivation not to flip over your canoe, I would
10    think that you would perhaps line the Class IV rapids,
11    of which there's three, four of those on the stretch in
12    question.
13  Q.   And what does lining mean to you?
14  A.   Lining is attaching a rope to the end of the
15    boat and sending your boat out into the current and
16    essentially letting it run the rapid on its own and
17    then hauling it in with the rope at the bottom.
18  Q.   Are you taking out your gear before you do
19    that?
20  A.   Probably not.  It depends how confident you
21    are in your lining skills.  Yeah.
22  Q.   Depends if you've done this before or if it's
23    your first time?
24  A.   Yeah.  I mean, it's your personal judgment on
25    how -- you know, how confident you are in your skills.
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 1  Q.   So you mentioned you would line potentially
 2    at four rapids, and that is from below Apache Falls
 3    down to the Sleeper Rapid.  Is that right?
 4  A.   Yeah.  That would be Black Rock Rapid, the
 5    Maze Rapid, Quartzite Falls Rapid, and Corkscrew Rapid,
 6    yeah.
 7  Q.   We've had some questions about Quartzite.
 8    Have you boated Quartzite before it was dynamited?
 9  A.   Yes.  I lined it.
10  Q.   You lined it?
11  A.   Yes.
12  Q.   What kind of boat was that?
13  A.   A raft, a 14-foot raft.
14  Q.   Can you talk about that experience?  How long
15    did it take you, and how did you do it?
16  A.   It took us about probably half an hour from
17    the time we pulled in, scouted the rapid, made our
18    decision to line it, attached the rope to the boat,
19    proceeded to line, and got back in the boat and went on
20    our way.
21  Q.   Did you have any difficulty in that process?
22  A.   I don't recall any difficulty with that
23    process, no.
24  Q.   If you were thinking of a historical wooden
25    canoe or a wooden flatboat lining any of those four
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 1    rapids that you mentioned, including Quartzite, do you
 2    think it would have been possible?
 3  A.   Absolutely.  Yes.
 4  Q.   And would it be similar to the process that
 5    you use now that you just described?
 6  A.   Yeah.  The process has not really evolved.
 7    In the context of boating development, lining is pretty
 8    much how it always was.
 9  Q.   So boats from historical times made out of
10    wood, loaded with pelts or wood or other goods, could
11    have lined those four rapids successfully, in your
12    opinion?
13  A.   Yes.
14  Q.   Is there anyplace on Segment 2 where
15    mandatory portage is required?
16  A.   No.
17  Q.   And those rapids that you mentioned, the four
18    that need to be lined, have you seen other people line
19    those rapids?
20  A.   No.  Never have --  Perhaps I've seen people
21    line Quartzite Falls, actually, yeah.
22  Q.   But you have significant boating experience?
23  A.   Yes.
24  Q.   Could people line those rapids without the
25    amount of experience that you have?
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 1  A.   Yes.  In fact, when I lined that rapid that
 2    we just mentioned, that was early in my boating career,
 3    and I didn't have much experience at that point, so,
 4    you know.
 5  Q.   Are there any shallow spots on the Salt River
 6    in Segment 2, again, from about Highway 60 down to 288,
 7    that would prevent a historical wooden flatboat or
 8    canoe or rowboat from moving down the river?
 9  A.   No.  Of course the shallowness depends on the
10    level of the river.  But I have seen the river at low
11    flows, and you can always proceed downstream without
12    undue difficulty.
13  Q.   So if the river was at 300 cfs, which is
14    about the reconstructed natural median that one of the
15    experts has reconstructed for this case, if it was
16    about 300 cfs, how many shallow areas or would there be
17    any shallow areas you might encounter if you had a
18    loaded canoe or flatboat?
19  A.   Probably a half dozen spots along that entire
20    stretch, gravel bars normally that would be -- river
21    widens across the gravel bars.  It becomes shallower,
22    you know.  You hit -- you might scrape over some rocks,
23    but it's not -- in the context of the trip, it's not
24    any undue difficulty.  I mean, it's just a shallow
25    spot.  You slide over it and keep going.
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 1  Q.   So in your opinion, in a wooden boat, with
 2    the technology that existed at historical times, would
 3    you have been able to either get out of your boat or
 4    push your boat through that shallow spot without much
 5    difficulty?
 6  A.   Yes.
 7  Q.   But the vast majority of the river does not
 8    have those shallow spots.  Am I correct in that
 9    understanding?
10  A.   There's shallow spots, you know, here and
11    there.  I'm thinking -- I'm throwing out that half
12    dozen as maybe the worst gravel bars, the shallowest
13    gravel bars that would cause you to maybe step out of
14    your boat at 300 cfs.  That's an estimate.
15  Q.   So at 600 cfs, do the shallow spots start to
16    disappear?
17  A.   At 600 cfs, I've paddled the river and
18    probably not hit a rock the entire way.
19  Q.   Would you agree that the river is a
20    pool-and-riffle-type river?
21  A.   Yeah.  Pool and riffle, pool and drop, yes.
22  Q.   What does that mean to you?
23  A.   That means rather than a continuous gradient
24    in which it's whitewater all the way or, you know,
25    varying levels of whitewater all the way, it's a rapid
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 1    and then a pool, maybe with a little bit of current,
 2    maybe with not much current, then a gravel bar, and
 3    then a pool then a rapid and a pool.  So there's
 4    recovery time between the rapids, is the main
 5    implication there, from a river-running perspective.
 6  Q.   Mr. Fuller will testify -- and he has put in
 7    his PowerPoint report -- that a flatboat would be able
 8    to successfully navigate Segment 2 about 50 percent of
 9    the time across a year.  Would you agree or disagree
10    with that statement?
11  A.   I would -- I would think maybe even more -- a
12    little more than that, in my opinion.
13  Q.   Mr. Fuller has also said that a canoe from
14    historical times would be able to navigate that segment
15    90 percent of the time across the year.  Do you agree
16    or disagree with that?
17  A.   I agree.  I think the only time a canoe
18    really wouldn't be able to navigate it would be in
19    times of flood, exceedingly high water, when it's
20    really hazardous.
21  Q.   You boated also what the state is calling
22    Segment 3, which begins below Sleeper Rapid and goes to
23    the Roosevelt Dam.  Obviously, Roosevelt Lake is
24    covering the river that used to exist there.  But from
25    below Sleeper Rapid to about a mile below 288, you've
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 1    paddled.  Is that right?
 2  A.   Yes.
 3  Q.   Okay.  How does that compare to Segment 2
 4    just upstream?
 5  A.   It's a little flatter.  There's less -- less
 6    rapids.  The stream gradient is less.  Might be more
 7    gravel bars because of that.  I don't -- I don't know.
 8    Yeah, it's more or less similar, but just maybe a
 9    little -- a few less rapids, yeah.
10  Q.   Would you agree or disagree that a flatboat
11    or canoe could successfully -- loaded with goods --
12    navigate from Sleeper Rapid to a mile below
13    Highway 288, which is your experience?
14  A.   Yeah.  I think -- I think either of those
15    boats could navigate that section most of the time.
16  Q.   Similar to the percentages that we talked
17    about earlier?
18  A.   Yeah, exactly.  Similar to those percentages,
19    90 -- I mean, the only time that the canoe, again,
20    would be -- really high water, that would be perhaps
21    dangerous.  But any other time, it would be fine.
22  Q.   So the majority of the year, you would feel
23    comfortable advising somebody that they could bring a
24    historical boat filled with goods, wooden, down both
25    Segment 2 and Segment 3 as it currently exists?
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 1  A.   Yes, I would.
 2  Q.   Are split channels difficult to boat if a
 3    river is one channel and then it splits into two
 4    channels?
 5  A.   Well, it requires you to read the water and
 6    read the depth of the channel.  And normally, there's
 7    always a channel that accommodates most boats, the
 8    deepest channel.  So -- so -- yeah, sometimes you guess
 9    wrong, or sometimes you don't read the river correctly.
10    But it's just a matter of reading the -- reading the
11    current and assessing the channel and proceeding.
12  Q.   So if you have experience on this river,
13    would you know which channel is the appropriate channel
14    to pass through?
15  A.   After you've done it once, you usually
16    remember those places, yeah.  Even if you haven't done
17    it, you know, it's -- it becomes -- it becomes readily
18    apparent which way to go in those situations.
19  Q.   I would like to talk a little bit about how
20    the Salt compares to other rivers throughout Arizona.
21    And so I'll just ask you, how does the Salt compare to,
22    for example, the East Verde River or Oak Creek?
23  A.   Well, the Salt is sort of the most legitimate
24    river.  That's probably not the right word choice.  But
25    if you came from a more well-watered region to Arizona
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 1    and you looked at the majority of our rivers, there's a
 2    lot of trees that grow along the streams because they
 3    don't always have high enough water to prevent
 4    stream-side growth.  You know, a lot of our rivers are
 5    mostly dry throughout most of the year.
 6        The Salt, by contrast, is not that way.  The
 7    Salt you look at and you say that's a real river, you
 8    know.  That's -- that's got a -- got a developed stream
 9    channel.  It's actually got water in it most of the
10    year -- I mean, a significant amount of water in it
11    most of the time.  It runs -- you know, it drains
12    11,000-foot mountains, snow melt.  It just -- it looks
13    more -- it looks and feels more like a real river than
14    those other streams you mentioned, the East Verde or
15    Oak Creek or anything else in Arizona.
16  Q.   And you've boated many rivers and streams.
17    How does boating compare on the Salt River to boating
18    some of those other streams, like East Verde or Oak
19    Creek or perhaps the Blue River?
20  A.   Well, the season's longer, for one, on the
21    Salt than those other rivers you mentioned.  The width
22    of the channel is greater, so that makes it easier --
23    easier to find a suitable channel.  There's less --
24    there's less trees, as I mentioned before, and less
25    strainers.  A tree that's fallen into the river is
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 1    known as a strainer.  That's less of a threat on the
 2    Salt than on almost any other Arizona stream, I would
 3    say.  Because it's a wider river, because it does
 4    occasionally flood, it flushes out the channel, and
 5    it's just more of a real, normal-flowing river than
 6    those other stretches.  It's more -- it's more easily
 7    descended.
 8  Q.   Would you characterize the Salt in that
 9    Segment 2 and Segment 3 reach as a shallow desert
10    stream?
11  A.   No.  I would characterize it as a river.  I
12    mean, a shallow desert stream, to me, is something
13    like -- I don't know --  The Agua Fria -- the Agua Fria
14    River that comes into North Phoenix, you know, that's a
15    shallow desert stream.  That is mostly an ephemeral
16    river.  You know, it only has water sometimes.  Then
17    when it does have water after flood events, you know,
18    it will be a shallow, little stream running through the
19    desert.  The Salt is a river.
20  Q.   What are some of the other shallow desert
21    streams in Arizona?
22  A.   Oh, just pulling from what's listed in my
23    book, Chinle Creek, the Little Colorado River, Burro
24    Creek, several of the Salt tributaries, perhaps.
25    Canyon Creek.  The list goes on.  I mean, I would say
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 1    most rivers -- most water courses in Arizona would be
 2    characterized as a shallow desert stream.  The Salt, I
 3    don't characterize that way.
 4  Q.   You've also boated in what the state is
 5    calling Segments 5 and 6, which is from Stewart
 6    Mountain Dam down to Granite Reef Dam.  Is that right?
 7  A.   Correct.
 8  Q.   How many times have you boated there?
 9  A.   Oh, five or six.
10  Q.   What was your experience boating in that
11    area?
12  A.   Well, I've done it in the wintertime, and
13    it's remarkable how quiet that section can be when
14    compared to high summer season and it's full of
15    inner-tube floaters.  It's a pleasant -- it was a
16    pleasant surprise.  It's a nice -- it's a nice desert
17    river.  There's a few small rapids, some Class I
18    rapids, maybe even Class II in there.  Yeah, I don't
19    know.  It was -- it was -- it was remarkable, to me,
20    that there was such a normal-seeming river resource
21    there in a place where you don't really normally think
22    of -- think of that being in existence.
23  Q.   What time of year was it?  You said winter?
24  A.   Yeah, I've done it -- I've done it mostly in
25    the winter.  I'm not sure what month exactly, but I
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 1    don't know, 600 cfs or so.
 2  Q.   Did you see any other boaters out when you
 3    were there?
 4  A.   Yeah.  I have one or two times.  Not a ton.
 5    But a few boaters, yeah.
 6  Q.   From your perspective, having experience
 7    boating on that river, would you expect that a flatboat
 8    loaded with goods or a canoe loaded with goods, wooden,
 9    from historical times would be able to navigate that
10    section from Stewart Mountain Dam down to Granite
11    Creek -- or, Granite Reef Dam?
12  A.   Yeah.  I think so.  I don't see any obstacles
13    in there that would prevent any kind of moderately
14    sized boat from getting down.
15  Q.   Would you agree that boats have evolved over
16    the years from their designs in 1912 to where they are
17    today?
18  A.   Yeah.  Of course.  They're like any
19    technology; they're always evolving, yeah.
20  Q.   So various -- there have been various stages
21    in evolution from wooden to fiberglass and fiberglass
22    to plastics.  Is that correct?
23  A.   Correct.  And rubber as well, yeah.
24  Q.   Based on the fact that boats have evolved,
25    did that make the Salt navigable where it wasn't
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 1    navigable before?
 2  A.   In my opinion, the Salt would always have
 3    been navigable regardless of what kind of boat you're
 4    taking down.  Those -- those -- that evolution of craft
 5    that you referred to perhaps makes different rivers at
 6    the higher end of the spectrum more navigable.
 7  Q.   What rivers are you thinking of?
 8  A.   Oh, you know, Class V, VI river, like the
 9    East -- East Verde.  I don't know if that's the best
10    example.  West Clear Creek.  Those kind of rivers maybe
11    wouldn't be navigable in historic craft.  But something
12    like the Salt, you know, I think it's been navigable
13    ever since someone wanted to float a log down- --
14    downstream.
15  Q.   Speaking of floating logs, have you ever seen
16    logs -- or, have you ever seen any pine trees or big
17    trees alongside the Salt, starting at Highway 60 and
18    moving down, growing?  Are there -- is it a wooded
19    area?
20  A.   There's no --  There's some pinyon pine
21    trees.  There's not --  You know, you're kind of below
22    the elevation of the forest at that point.  There's
23    juniper -- you know, small juniper trees and pinyon
24    pines.  Pretty quickly you get into Sonoran Desert
25    cactus country.


Page 296


 1        MR. SLADE: I believe I'm almost done
 2    with my questioning, Mr. Chairman.  I'm just going to
 3    check with my co-counsel.
 4        BY MR. SLADE: 
 5  Q.   I want to make sure we're clear.  When you're
 6    talking about the East Verde, you're talking about the
 7    East Verde River, not the Verde River?
 8  A.   Correct.  The East Verde River is a tributary
 9    of the Verde River.  East fork of the Verde would
10    probably be the more accurate nomenclature, but it's
11    known as the East Verde.  And it's a smaller river.  It
12    normally runs a trickle of water, maybe 10 -- 10 cfs or
13    something to that effect.  After rainstorms, times of
14    flood, it has a boatable flow and can be -- can be
15    paddled down to the Verde River.
16        MR. SLADE: Mr. Chairman, those are all
17    the questions that I have for Mr. Williams.
18        CHAIRMAN NOBLE: Thank you.
19        Is our procedure that those who are
20    advocating navigability also have an opportunity to
21    examine Mr. Williams at this time?  Are there those who
22    are advocating navigability that would like to examine
23    Mr. Williams at this time?
24        Mr. McGinnis?
25        Mr. Helm?
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 1        MR. HELM: There's another choice.
 2    Those of us who have an interest but are not advocating
 3    one way or another.
 4        CHAIRMAN NOBLE: Thank you, Mr. Helm.
 5    Those will be last.  Those who have not yet made up
 6    their mind what it is they want to do will have an
 7    opportunity.
 8        Now, let's go to some cross-examination
 9    of Mr. Williams, if there be any.  Are there those who
10    would like to examine Mr. Williams?
11        MR. HEILMAN: Yes, Mr. Chairman.
12        CHAIRMAN NOBLE: Please come forward.
13        MR. HEILMAN: Thank you.
14        CHAIRMAN NOBLE: And, again, inasmuch as
15    this is your first opportunity for examination in front
16    of Meri Coash, would you please give your name?  And
17    hopefully you'll have a business card.
18        MR. HEILMAN: Yeah.  I provided her a
19    business card earlier.
20        I'm Jeff Heilman, and I represent Salt
21    River Project in these proceedings.
22    
23        CROSS-EXAMINATION
24        BY MR. HEILMAN: 
25  Q.   Good morning, Mr. Williams.
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 1        DIRECTOR MEHNERT: Jeff, are those
 2    already admitted?
 3        MR. HEILMAN: Yes, they are.
 4        BY MR. HEILMAN: 
 5  Q.   So I just have a few questions about your
 6    book Paddling Arizona.
 7  A.   Uh-huh.
 8  Q.   I just provided you with an excerpt of that,
 9    which is Exhibit C018, ASLD Number 200.  Actually, I
10    saw in your biography online that you spent some time
11    as a river guide on the Rio Grande River --
12  A.   Yes.
13  Q.   -- is that correct?
14        How would you compare the Rio Grande River to
15    the Salt River?
16  A.   Well, the first thing that comes to mind is
17    that the Salt is still -- until you get to Roosevelt,
18    it's still a free-flowing river, so it's got more water
19    in it than the Rio Grande does these days.  The Rio
20    Grande is completely used.  The Rio Grande -- the
21    section of the Rio Grande that I've worked on, which is
22    down in Big Bend, Texas, the river's completely dry
23    until a tributary stream comes in from Mexico called
24    the Conchos River, and so because of that, the Rio
25    Grande is generally a lower-volume river than the Salt
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 1    is.  They're both rivers, they both run through desert
 2    environments.  There's some similarities there.  The
 3    Rio Grande, although it doesn't have many rapids, the
 4    few rapids it does have are boulder-jam, sieve-type
 5    rapids, which are difficult to pass.  The Salt's rapids
 6    are more traditional drops, you know.
 7  Q.   And it also said that you're still a guide on
 8    the San Juan River in Utah?
 9  A.   Occasionally I guide on the San Juan, yes.
10  Q.   And the Colorado River in the Grand Canyon?
11  A.   And the Colorado River in the Grand Canyon.
12  Q.   Why did you used to work on the San Juan and
13    Colorado River as opposed to, say, the Salt River?
14  A.   That's where the -- that's where the work is.
15    The Salt has more opportunities for day trips, I
16    suppose.  I guess the reason I don't work on the Salt
17    mainly is because -- and I have worked there in the
18    past, but it's during a part of the year that's really
19    not as open in my schedule to engage in river guiding.
20    I usually do Colorado -- Grand Canyon trips later in
21    the spring and same with the San Juan.
22  Q.   Okay.  But there's basically more commercial
23    boating activity happening on those rivers as opposed
24    to the Salt River?
25  A.   Certainly the Colorado.  The San Juan, you


Page 300


 1    know, they're both pretty seasonally affected.  There's
 2    not a lot of summertime commercial trips on the San
 3    Juan, I don't think.
 4  Q.   Okay.  Let's turn to this excerpt from your
 5    book.  Would you page to Roman -- lower case Roman
 6    numeral iv?  That has the disclaimer --
 7  A.   Yeah.
 8  Q.   -- section.
 9  A.   Yeah.
10  Q.   The second paragraph of your disclaimer
11    reads, "Nature is constantly changing.  Rockslides
12    occur, floods change river and creek channels, beaches
13    erode away, and earthquakes create new terrain
14    altogether.  Therefore, any information contained
15    herein should be considered out of date and possibly
16    incorrect."
17        In your experience on the Salt River, have
18    you seen it change drastically?
19  A.   Drastically, no.  Have I seen it change?
20    Yes.
21  Q.   Have you ever seen a flood change the channel
22    of the Salt River like you mentioned in that paragraph?
23  A.   Like I mention in that paragraph?  Yeah,
24    sure.  Yep.  I've seen -- I've seen gravel bars move
25    and disappear and reemerge, yeah.
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 1  Q.   Okay.  So turning to page 28 of this excerpt,
 2    this is your description of the Lower Salt River from
 3    Saguaro Lake to Granite Reef.  And it starts with a
 4    summary of important information for a boater to know.
 5    Is that correct?  These bolded sections?
 6  A.   Sure.  Yeah.  Sure.
 7  Q.   For Difficulty, you have written "Advanced
 8    (Class I to II - whitewater)."
 9        Does this mean you think the Salt River below
10    Stewart Mountain Dam requires advanced boating skills?
11  A.   No.  In the introduction to this book, you'll
12    notice that there's sort of different chapters in the
13    book, and this -- this page that you're referencing
14    here is in the flatwater rivers chapter.  And this
15    chapter was written for flatwater paddlers.  So for
16    them -- you know, for someone who has no river
17    experience, I'm listing it as advanced because relative
18    to the other flatwater rivers I've highlighted, it's
19    advanced.
20  Q.   I see.  Yeah.  Because I only have this
21    excerpt from your book.
22  A.   Okay.  Yeah.
23  Q.   That makes sense.
24  A.   Sure.
25  Q.   Under Flow, you wrote, "minimum:  300 cfs."
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 1        What does "minimum" mean in that context?
 2  A.   I would have to read the introduction and see
 3    what my minimums are.  I think -- I think that's
 4    probably referring to, you know, what normally --
 5    normal expectations might be as to what might
 6    prevent -- provide a pleasant recreational experience.
 7  Q.   So what are normal expectations?
 8  A.   That you're not getting -- that you're not
 9    getting stuck to the point that you have to get out of
10    your boat multiple times.
11  Q.   So are you saying that if it was below 300
12    cfs, you would be hitting points of the river where you
13    would have to get out of your boat?
14  A.   I'm not sure if you would have to get out of
15    your boat, but you'd be scraping over rocks more than
16    might be desired recreationally.
17  Q.   And then it says ideal cfs -- or, ideal flow
18    would be 500 to 1,500 cfs.  Why do conditions become
19    less optimal above 1,500 cfs?
20  A.   It just becomes swifter stream.  And for the
21    clientele, for lack of a better term, the users that
22    I'm writing for in this context, I think it would just
23    be a more powerful stream and be a little bit
24    hazardous.  It's higher and colder.
25  Q.   And then moving down to what you actually
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 1    have written about this section, in the fourth
 2    paragraph on this page, you write, "About 6 miles
 3    downstream from Pebble Beach, the Verde enters on the
 4    right -- on the river right.  During times of low water
 5    when there's minimal water being released from Stewart
 6    Mountain Dam, the Verde often adds enough flow to allow
 7    for a short run below here."  [Quoted as read.]
 8        So are there times of the year where this
 9    portion of the Salt River is only boatable below the
10    confluence of the Verde River?
11  A.   Yeah.  I believe they shut off -- I'm not the
12    penultimate expert on this, but I believe they shut off
13    the Salt at Stewart Mountain Dam sometimes, so there's
14    virtually no flow in that section.  And then when the
15    Verde comes in, there's enough flow to paddle.
16  Q.   Do you know about how much water the Verde
17    contributes at that confluence during those times?
18  A.   I don't.
19  Q.   A guess?
20  A.   Well, 2-, 3-, 400 cfs, yeah.
21  Q.   All right.  So turning to page 208 of this
22    excerpt, this is a section of your book entitled "Salt
23    River (Upper-Daily)."  This is in a different section
24    of the book than the last chapter we were discussing?
25  A.   Yes, exactly.
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 1  Q.   What do you mean when you refer to the
 2    stretch of the river as "daily"?
 3  A.   It's the first, I think, seven miles below
 4    the U.S. 60 bridge, where there's a road right along
 5    the river, so that's a section that people do as a day
 6    run where you don't have to bring your camping gear.
 7  Q.   Okay.  Under the Gradient, it says, "35 fpm."
 8    fpm stands for?
 9  A.   Feet per mile.
10  Q.   So it's your understanding that generally
11    this section of the Upper Salt lowers in elevation
12    35 feet per mile, approximately?
13  A.   Yeah, on average, over those seven miles, I
14    suppose, that's where the number comes from.
15  Q.   And then under Flow, you have a minimum flow
16    for different types of boats, 500 cfs for rafts, 300
17    cfs for kayaks, and 200 cfs for inflatable kayaks.  And
18    since this is a different section of your book, are
19    these minimums also for different expectations?
20  A.   Yes, exactly.  These are for -- you know, a
21    whitewater paddler's expectations for a pleasant
22    experience.  Yeah.
23  Q.   So if the river is running below 200 cfs and
24    you are in an inflatable kayak, what kind of problems
25    would you start encountering below that 200 cfs
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 1    minimum?
 2  A.   You just hit more rocks.  You might have to
 3    jump out of your boat a time or two.  You know, I'm
 4    writing this book for someone who's come in here to run
 5    the river and enjoy -- enjoy their time.  So it's all
 6    about expectations.  I know people have run the river
 7    lower than 200 cfs in inflatable kayaks.  And if
 8    they're fine with getting out of their boat a time or
 9    two, that's great.  But I'm writing it for someone
10    coming from out of state, perhaps, who, you know, wants
11    to go run a river.  And 200 cfs for an inflatable kayak
12    would be -- would be, I guess, a normal expectation.
13  Q.   So since the minimum for just a regular
14    kayak, as opposed to an inflatable kayak, is 300 cfs,
15    are inflatable kayaks a lot better for low water
16    conditions?
17  A.   Yeah.  They are.
18  Q.   Why is that?
19  A.   Well, because they -- maybe they draw a
20    little bit less water.  They have a shallower draft, I
21    think, than a hard kayak.  They -- I'm not -- you know,
22    I think -- I think -- I think, again, it comes down to
23    expectations.  Someone in a hardshell kayak wants more
24    water.  It's a little bit more advanced boat, and
25    that's probably where I come up with that, really.
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 1  Q.   Okay.  And then when you say minimum 500 cfs
 2    for rafts, did you have a specific type of raft in
 3    mind?
 4  A.   Yeah, I was thinking, like, a 14- or
 5    16-foot-long raft with, you know, four or five people
 6    paddling it or oars and oarsmen rowing it, which would
 7    require more water, bigger boat.
 8  Q.   I see.
 9        And then below the minimums, you have ideal
10    1,000 to 3,000 cfs.  When you're saying "ideal," are
11    you referring to all three of those types of boats,
12    generally, or --
13  A.   Yeah, I suppose I am.  I might throw out
14    inflatable kayaks.  I'm primarily a kayaker, so I'm
15    writing it from a kayak -- hardshell-kayaker
16    perspective.  So I think that probably influenced my --
17    my numbers in the ideal category.
18  Q.   I see.
19        Then under Gage, you have "Salt near" -- how
20    do you say that?
21  A.   Chrysotile.
22  Q.   -- Chrysotile."
23        Do you usually check the gages before you go
24    out paddling?
25  A.   I do, yeah.
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 1  Q.   And then for the Likely Season here, you
 2    wrote, "February to early May / Heavy monsoon years
 3    provide flows in August and September."
 4        So generally, for the kind of expectations
 5    you're talking about, the boating season for the Upper
 6    Salt is only four months, give or take?
 7  A.   Yeah, maybe five, throw in a monsoon month in
 8    there.
 9  Q.   And is that when the flow -- what is the flow
10    during that boating season, generally?
11  A.   Well, it's a highly variable river, so it
12    depends.  It goes from year to year.  You know,
13    generally, in a -- in a -- in a normal winter, the flow
14    would be probably between -- would be a thousand cfs or
15    more from February to early May.  That's where I'm
16    coming up with that season.
17  Q.   When you say "highly variable," what kind of
18    swings in flow do you see during that season?
19  A.   Oh, well, you can see here the Peak Flow is
20    76,000 on January 8th, 1993, so, you know, February's
21    peak is probably not too much below that.  So anywhere
22    from 70,000 cfs to -- in a drought year, you know, it's
23    probably running around its base flow of 200.
24  Q.   Do you change the type of boat you use
25    depending on --


Page 308


 1  A.   I do not personally.  I almost always take a
 2    hardshell kayak, although at lower water, I might take
 3    a packraft, maybe a canoe, if I owned one presently.
 4    Yeah, I usually take a kayak.
 5  Q.   Okay.  Then moving down into the text, in
 6    your description, the third paragraph reads, "The
 7    standard put-in is located at a large eddy a few
 8    hundred yards down the road from the highway.  Some
 9    elect to launch closer to the highway bridge, however,
10    and run a gravel bar rapid above the main put-in."
11        What do you mean when you say "gravel bar
12    rapid"?
13  A.   Oh, it's a gravel bar with a couple of
14    steeper channels cut through it.  So it's just sort of
15    a type of rapid rather than a bedrock ledge or a side
16    creek dumping debris boulders in.  It's a gravel bar
17    with channels in it.
18  Q.   I might be having some obvious questions
19    because I'm not a boater.
20  A.   That's fine.
21  Q.   And what do you mean when you refer to an
22    eddy?
23  A.   An eddy is either calm or upstream-moving
24    current on the sides of the river that -- where you can
25    slow down and stop, and it's how you gain control when
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 1    you're running rivers.  You go from eddy to eddy
 2    whenever the current's too strong or -- you know.
 3  Q.   I see.
 4        And then the next paragraph reads, "There is
 5    another short steep gravel bar leading into a wall
 6    immediately below the main put-in eddy, then a
 7    straight-away leads to Tailings Rapid, where the river
 8    bends right."  [Quoted as read.]
 9        What is a Tailings Rapid like?
10  A.   Tailings Rapid?  Yeah, I don't have a great
11    recollection of Tailings Rapid.  I mean, I think it's
12    just another -- I think it's another sort of gravel bar
13    rapid with a few channels pouring through it.
14  Q.   Okay.
15  A.   Yeah.
16  Q.   Then you say, "Next is Bump & Grind - an
17    aptly named shallow gravel bar."
18        What is Bump and Grind like?
19  A.   It's -- like I describe, it's a gravel bar
20    and it changes with each flood.  So some years there's
21    a good channel through it, and some years there's not a
22    great channel through it.  And so, you know, usually
23    you'll -- you'll hit a rock at some point and you'll
24    slide over a rock at some point.
25  Q.   So when you say shallow gravel bar, what does
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 1    "shallow" mean?
 2  A.   Oh, less than 6 inches.
 3  Q.   Then the next line reads, "The narrow rapid
 4    just below here that sluices against the right wall is
 5    called Maytag.  This one tends to spin rafts around,
 6    hence the name.  It is fast and powerful, but
 7    straightforward with no big holes."
 8        What do you mean when you say the Maytag
 9    tends to spin rafts around?
10  A.   It means there's a -- the currents are such
11    that it spins your boat around.  It's not really a
12    threat.  It's just -- it's just the way you kind of
13    have to run that rapid.
14  Q.   Okay.
15  A.   Yeah.
16  Q.   And when you say "holes," what does that
17    refer to?
18  A.   A hole is where a rock is in the river and
19    the water's pouring over the rock creating a hydraulic
20    of whitewater.  There -- there -- that's -- that's --
21    it's the main whitewater feature that creates rapids,
22    holes and waves.  A wave would be the same feature with
23    more water going over it, so it wouldn't be as steep of
24    a hydraulic.  It would just be one wave.
25  Q.   I see.
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 1  A.   Yeah.
 2  Q.   The next line says, "Next is Grumman, where
 3    some sizable holes do lurk."
 4        Some of those features that you were just
 5    discussing, those hydraulics, those occur at this
 6    Grumman Rapid?
 7  A.   Yes.
 8  Q.   And then you write, "The river makes a sharp
 9    right along a cliff wall above Mother Rock.  At higher
10    flows, look for a great surf hole above Mother Rock on
11    the right."
12        What's a surf hole?
13  A.   Well, it's the same thing I just described.
14    It's a hole, but it's shaped -- it's -- it's -- it's
15    all about the depth of the hydraulic, you know.  A
16    steep --  If water was barely pouring over a rock in a
17    steep fashion, that's going to make a pour-over -- what
18    we call a pour-over hole.  Those are to be avoided.
19    You can run them, but they're -- they're more of a
20    hazard.  A regular hole, there would be more water
21    going over it, less of a hazard.  A little bit more
22    water, you almost turn it into a wave.  That's what we
23    would call a surf hole.  And it's a fun -- it's a fun
24    feature to go in and practice your skills in.
25  Q.   So at higher flows, those holes become less
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 1    of a hazard?
 2  A.   Yeah, at higher flows, holes become waves,
 3    but then other hazards form because there's faster
 4    current.
 5  Q.   And why do you want to avoid those smaller,
 6    more steep hydraulic --
 7  A.   They're just abrupt drops.  They're just --
 8    they're just, you know, an abrupt drop that can make
 9    your boat unstable.
10  Q.   Okay.  And then the next line reads, "Next is
11    Eagles Nest, sometimes called Overboard.  This is a
12    left turn with some big potentially hazardous rocks
13    along the right bank.  At most levels, a good play hole
14    exists toward the bottom of the rapid.  This is -- this
15    same hole can of course flip small rafts or
16    unsuspecting paddlers."  [Quoted as read.]
17        Why are the big rocks on the right of the
18    river potentially hazardous?
19  A.   Because they're undercut rocks, so at certain
20    water levels -- at particular water levels, you can --
21    there's entrapment potential.  You can go under a rock
22    like that, and it's a dangerous situation.  At higher
23    flows, that undercut is covered by water, so it's not
24    as much of a threat.  And at lower flows, there's not
25    so much push to the current going in there, so it's not
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 1    as much as a threat.
 2  Q.   I see.
 3  A.   Yeah.
 4  Q.   So there's a window -- flows that's
 5    dangerous?
 6  A.   Exactly.
 7  Q.   And when you say "a good play hole," that's
 8    what you were referring to earlier?
 9  A.   Yeah.
10  Q.   The kind you can practice on?
11  A.   Yes, exactly.  Yeah.
12  Q.   And have you seen rafters or paddlers flip at
13    Eagles Nest?
14  A.   Yes.  I have.
15  Q.   Okay.  And then a couple paragraphs down, you
16    write, "The next few miles of river are splashy Class I
17    and II.  Just past 2nd Campground where raft guides and
18    other paddlers often camp, the river bends right into
19    Exhibition Rapid.  This one holds the biggest waves on
20    the run.  A few easy ledge rapids lead down the Cibecue
21    Rapid" -- is that --
22  A.   Yeah, that's right.
23  Q.   -- "and Cibecue Creek, a popular take-out."
24    [Quoted as read.]
25        I think you kind of answered this.  But could
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 1    you explain what you mean by the -- when you say that
 2    the Exhibition Rapid holds the biggest waves on the
 3    run?
 4  A.   It's a wave drain rapid, so the river's
 5    constricted, and if you choose to take the center
 6    channel, there's -- there's big waves there.  Yeah.
 7  Q.   And that's something that rafters kind of
 8    want to boat on?
 9  A.   Yeah.  It depends on your comfort level.
10    I've run down waves on that sometimes, and at other
11    times, I've snuck through the rapid to the left side of
12    those waves.
13  Q.   And what governs your decision whether you're
14    going to sneak by it or --
15  A.   Depends how -- how wet I want to get, how
16    much fun I want to have.
17  Q.   And then next you write, "For those who
18    continue downstream, a steep gravel bar called 3-way
19    keeps the action going, then the river turns right into
20    Salt River Draw Rapid."
21        Could you explain what you mean by "a steep
22    gravel bar"?
23  A.   Oh, a shorter gravel bar rather than a long,
24    gradual thing that you may slide down.  It's just a
25    little bit of a steeper drop, so it's a shorter
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 1    distance to the rapid.
 2  Q.   And then you write, "Next is Mescal, a simple
 3    yet forceful drop with a fast and shallow hole."
 4        What did you mean by "forceful drop"?
 5  A.   I mean that that hole I'm referring to is --
 6    you know, there's a lot of current going into that
 7    hole.  So if you're unsuspecting, if you're not paying
 8    attention, you can get swept into that hole.
 9  Q.   And it's a shallow hole?
10  A.   Yeah, shallow -- yeah, shallow hole.  I
11    guess, again, that depends on the flow of the river at
12    the time.
13        CHAIRMAN NOBLE: Mr. Heilman, would this
14    be an appropriate time to take a break?
15        MR. HEILMAN: Absolutely.
16        CHAIRMAN NOBLE: I --  In looking at
17    this, we expect you're going to examine him on the
18    entire --
19        MR. HEILMAN: Yeah, there's one last
20    section, but there's less questions about it.
21        CHAIRMAN NOBLE: Okay.  There's --
22        MR. HEILMAN: But we can take a break.
23    That's fine.
24        CHAIRMAN NOBLE: Would that be all
25    right?
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 1        MR. HEILMAN: Sure.
 2        CHAIRMAN NOBLE: Okay.  We will stand in
 3    recess for 10 minutes.
 4        (A recess was taken from 10:03 a.m. to 10:15
 5    a.m.)
 6        CHAIRMAN NOBLE: Mr. Williams, are you
 7    ready?
 8        THE WITNESS: I am.
 9        CHAIRMAN NOBLE: Okay.  Mr. Heilman,
10    please proceed.
11        BY MR. HEILMAN: 
12  Q.   Okay.  Let's turn to the last section about
13    the Salt River in your book, which is 212 of the
14    exhibit.  This is the section where you describe
15    Salt -- the "Salt River (wilderness)" section.
16        For the Difficulty of this stretch, you write
17    III to IV.  You're referring to the classes of the
18    rapids on that section.  Is that --
19  A.   Correct.
20  Q.   And so there are Class IV rapids on this
21    section?
22  A.   Yeah, there's four Class IV rapids.
23  Q.   Do you -- could you name those four?
24  A.   Black Rock, The Maze, Quartzite, and
25    Corkscrew.
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 1  Q.   So Quartzite, even though it's -- after
 2    blasting, it still can be a Class IV rapid?
 3  A.   Yeah, depends on the water level.  It's a
 4    Class III at some times.
 5  Q.   And then for Flow, you've written "minimum:
 6    400 cfs (many runs have been made at lower levels),"
 7    and "ideal:  1,000 to 3,000 cfs."
 8        Have you ever -- have you personally ever run
 9    the river below 400 cfs?
10  A.   No, I haven't.  I've done it at 400 a couple
11    times.
12  Q.   What's that experience like?
13  A.   Oh, great.  I'm always surprised by how I
14    don't do it more at lower levels.  Yeah, it's really
15    fun.
16  Q.   And then for Likely Season, you have "March
17    to May."  Do you say "likely" because you can't really
18    predict how long the season will be?
19  A.   Yeah, exactly.  Because it's such a highly
20    variable environment down here in the Southwest.  You
21    know, some years, it's not gonna ever get to a thousand
22    cfs, and some years, it will be, you know, 2-, 3-,
23    4,000 cfs throughout that entire period.
24  Q.   So there's been years where there hasn't even
25    really been a season?
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 1  A.   Well, not in that context.  Yeah, certainly
 2    there's been years it's been 200 cfs throughout the
 3    whole time.  I would call those, you know, pretty
 4    severe drought years, but we do have them.
 5  Q.   Right.
 6    
 7        EXAMINATION BY COMMISSIONER ALLEN
 8        COMMISSIONER ALLEN: I would like to ask
 9    a question.  Do you have your own gage so you know what
10    the cfs is?
11        THE WITNESS: The United States
12    Geological Survey has a gage published on the Internet
13    that's accessible, so that's how I get that
14    information.
15        COMMISSIONER ALLEN: Okay.
16    
17        CROSS-EXAMINATION (CONTINUED)
18        BY MR. HEILMAN: 
19  Q.   Okay.  Then moving down to the text of your
20    description of this part of the river, moving down to
21    the last line on this page, then on to the next page,
22    it reads, "Below Gleason the Salt River Canyon
23    Wilderness officially begins on river left, while the
24    river right remains the White Mountain Apache
25    Reservation until Lower Corral Canyon, located several
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 1    miles farther downstream.  Within a couple miles below
 2    Gleason Flat, you'll encounter Eye of the Needle Rapid,
 3    and Black Rock - a class IV rapid."
 4        And you mentioned Black Rock earlier.  Could
 5    you describe what that rapid's like for me?
 6  A.   It's a short ledge with a couple different
 7    chutes going through.  The current piles into a cliff
 8    wall below on the left.  It's powerful currents.  I
 9    believe there's a flood channel on far river left there
10    that you can --  If you're to portage the rapid, I
11    think that's the portage route.
12  Q.   I see.
13  A.   Yeah.
14  Q.   And then in the next paragraph, you write,
15    "Class II and III action continues for several miles as
16    the river winds through desert hills.  The whitewater
17    picks up and the canyon pinches down below Lower Corral
18    Canyon.  First is The Maze, then Pinball.  Both of
19    these bouldery rapids require ferry moves in swift
20    current."
21        What's The Maze Rapid like?
22  A.   The Maze is a -- has several boulders
23    sprinkled throughout the rapid.  So it's just a little
24    bit more complex in its current -- in its -- the way
25    the currents react.
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 1  Q.   And --  Okay.  So, then, what do you mean
 2    when you say boulder rapids require ferry moves in
 3    swift currents?  I'm not sure what a ferry move is.
 4  A.   Yeah, it just means crossing the current,
 5    crossing the river, so like a ferry -- like a ferryboat
 6    would cross a river, you know, it's crossing a section
 7    of current, so it requires some boat angle and, you
 8    know, some balance.
 9  Q.   Okay.  And could you also describe what the
10    Pinball Rapid is?
11  A.   Pinball?  I honestly don't have great
12    recollection of Pinball.  Sorry.
13  Q.   No problem.
14        Then a couple paragraphs down, you write,
15    "Just below Quartzite, Corkscrew Rapid is the final
16    major obstacle to Jump Off Canyon.  The river remains
17    swift with occasional Class III down to Cherry Creek,
18    then you are officially on the paddle out."
19        What do you mean when you say the Corkscrew
20    Rapid is a major obstacle?
21  A.   It's another one of those Class IVs that
22    requires scouting for most paddlers.  And there's --
23    it's -- it's tricky to negotiate it successfully.
24    Yeah.  That's pretty much it.  It's easy -- easy
25    portage on the left, or you could line a boat there.
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 1    It's not a long rapid, but it is a little bit delicate
 2    to negotiate it successfully.
 3  Q.   Okay.  I just have a few questions about your
 4    testimony earlier with Mr. Slade.  You two were talking
 5    about canoes and you said the phrase "a significant
 6    amount of cargo."  You've seen these canoes on this
 7    section of the river with a significant amount of
 8    cargo.  What does "a significant amount of cargo" mean?
 9  A.   I've seen canoes on the river that are doing
10    a four-day river trip, so they've got -- they've got
11    their tent, their sleeping bag, their food, their
12    stove.  I don't know what else you would bring normally
13    for a four-day camping trip, but that all -- you know,
14    all their clothes.  That all adds up to, you know -- I
15    don't know -- a hundred pounds of gear --
16  Q.   I see.
17  A.   -- that's loaded in the boat, yeah.
18  Q.   I see.
19        And you also mentioned this idea if you were
20    carrying precious cargo down the river, there's about
21    four rapids you would line.
22  A.   Uh-huh.
23  Q.   If you were carrying precious cargo -- and
24    you said you wouldn't take your gear out when you were
25    lining it.  If you were carrying precious cargo, would
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 1    your decision to take that out before lining change?
 2  A.   Well, it all depends on your -- your judgment
 3    and your comfort level with the situation.  You know,
 4    if you have stuff rigged in your boat, tied in tightly,
 5    then there's really no need to take it out, because
 6    even if your boat flips over, it's still gonna stay in
 7    there.  If not, then maybe you want to take it out and
 8    portage it around.  I don't know.  Depends on --
 9    depends on your comfort level.
10  Q.   Okay.  Then you also mentioned something
11    called the packraft.
12  A.   Yeah.
13  Q.   Do you have any idea of when people started
14    using those or when they became available?
15  A.   Yeah.  Packrafts were developed after World
16    War II.  They were -- they were Air Force survival
17    craft, and -- and they sort of developed from there.
18    The first documented use of packraft was in Copper
19    Canyon in 1952 by Dick Griffith.  And the technology's
20    developed since then and exploding in the last decade.
21  Q.   Okay.  And then my last question is, how did
22    you get involved in these proceedings?  When were you
23    first approached to become a witness?
24  A.   Eddie Slade called me on the telephone a
25    couple weeks ago.
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 1  Q.   Okay.  And you said -- I believe you
 2    testified that you know Mr. Dimock previously?
 3  A.   I do, yeah.
 4  Q.   Have you discussed these proceedings with him
 5    at all?
 6  A.   No.
 7  Q.   How about Mr. Fuller?
 8  A.   Yes, I did meet Mr. Fuller.  Actually, that
 9    may have been the first -- that wasn't directly
10    relating to these proceedings.  But I met Jon a year or
11    two ago in Flagstaff regarding this same issue.
12  Q.   I see.
13  A.   Yeah.  I think I was just providing him with
14    information at that point.
15        MR. HEILMAN: Okay.  That's all the
16    questions I have.  Thank you for speaking with us
17    today.
18        THE WITNESS: Sure.
19        CHAIRMAN NOBLE: Yes.  Is there anyone
20    else who would like to cross-examine?
21        MR. HOOD: I have just a few questions,
22    Mr. Chairman.
23        CHAIRMAN NOBLE: Have you provided a
24    card to the court reporter?
25        MR. HOOD: Mr. Chairman, I have not.  I
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 1    had one in my shirt pocket yesterday that I didn't get
 2    to use yesterday.  It's in my car, and I'll bring it
 3    after lunch.
 4        My name is Sean Hood.  Mr. Williams, I
 5    represent Freeport Minerals Corporation.  Thanks for
 6    coming down today.  I just have a few follow-up
 7    questions for you.
 8    
 9        CROSS-EXAMINATION
10        BY MR. HOOD: 
11  Q.   Do you still have your excerpt of Paddling
12    Arizona Mr. Heilman --
13  A.   I do.
14        CHAIRMAN NOBLE: Mr. Hood, could you
15    move the microphone just slightly closer to your mouth?
16        MR. HOOD: Is that going to work for
17    you, Mr. Chairman?
18        CHAIRMAN NOBLE: It's working for me
19    fine.
20        MR. HOOD: Fantastic.
21        How about you, Joe?  Is this okay?
22        MR. SPARKS: Fine.
23        MR. HOOD: Usually projection is the
24    least of my problems.  We'll get there.
25    
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 1        BY MR. HOOD: 
 2  Q.   Mr. Williams, you grew up spending a lot of
 3    time in Northern Idaho.  Is that right?
 4  A.   I did, yeah.
 5  Q.   In fact, northern Idahoans actually call it
 6    North Idaho instead of Northern Idaho.  Isn't that
 7    right?
 8  A.   That's right.
 9  Q.   That's because they sort of see themselves as
10    different from the folks who live south of them?
11  A.   Perhaps.
12  Q.   Okay.  You spent a lot of time there because
13    your parents had a cabin on Lake Pend Oreille?
14  A.   Uh-huh.
15  Q.   My wife's folks do as well, so I'm familiar
16    with the lake.
17        What part of the lake were you on?
18  A.   The bay.
19  Q.   The bay?
20  A.   Yeah.
21  Q.   They have -- their place is in Sagle, right
22    across from Sandpoint.
23  A.   Beautiful.
24  Q.   You spent -- how many summers would you say
25    you spent time on Lake Pend Oreille?
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 1  A.   Oh, from the time I was six years old until I
 2    was 17.
 3  Q.   Okay.  Lake Pend Oreille, for those who don't
 4    know, it is a very impressive, huge lake.  Is that fair
 5    to say?
 6  A.   Correct, yeah.
 7  Q.   Incredibly deep, they do submarine testing
 8    and all sorts of things of that nature?
 9  A.   Yeah.  Yeah.
10  Q.   Do you have other experience boating in Idaho
11    aside from -- I'm sure you boated the lake from time to
12    time?
13  A.   Yeah.  Grew up running motor boats on the
14    lake and cut my teeth running rivers in Idaho.
15  Q.   What rivers in Idaho did you run?
16  A.   The Salmon, the Payette, the Lochsa -- yeah,
17    many other smaller streams as well.
18  Q.   What are some of those?
19  A.   Oh, the Secesh, the South Fork of the Salmon,
20    the Crooked Fork, Big Sand Creek, the Lolo Creek, the
21    Potlatch River, you know.
22  Q.   Those smaller creeks that you just mentioned,
23    what sort of craft did you use to run those rivers?
24  A.   Almost all whitewater kayak.  Some of the
25    bigger rivers I ran in a raft.
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 1  Q.   And the whitewater kayaks that you used, are
 2    those similar to the kayaks that you still use today?
 3  A.   Yes.
 4  Q.   Your preferred craft -- anytime you're
 5    running a river, it sounds like you're a kayak guy?
 6  A.   Yeah, that's my preferred craft.  I paddle a
 7    lot of packrafts these days.  And usually for work,
 8    when I'm guiding, I'm in a raft -- a full-size raft.
 9    But I'm primarily a whitewater kayaker, yeah.
10  Q.   And the rafting, you're referring back to the
11    work you do on the San Juan and the Colorado?
12  A.   Yeah.  And in Idaho, I used to work on the
13    Salmon and the Payette.
14  Q.   Talk just a little bit about the whitewater
15    kayaks that you use.  What material are they made out
16    of --
17  A.   Plastic.
18  Q.   And can you be more specific?  I know there's
19    a few different varieties.
20  A.   Polyethylene plastic, I think, it's called.
21    A couple different ways of forming them.  There's
22    rotomold plastic, which is a powder, as I understand
23    it, that's put into a mold that's spun in centrifugal
24    force, and that's how the boat's created.  Then there's
25    also blow molding, in which -- it's like a molten,
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 1    melted plastic that's blown with hot air into the mold.
 2    So there's the two ways they make modern whitewater
 3    kayaks.
 4  Q.   It's designed to be light and durable, right?
 5  A.   Correct, yeah.
 6  Q.   Do you have a -- do you have a sense -- and
 7    you might not.  We've heard testimony from others, and
 8    I'm sure we'll hear more from people who do know this.
 9    Do you have a sense for when in time that sort of
10    plastic kayak developed?
11  A.   Yeah.  In the '70s -- the mid-'70s.  The
12    Hollowform River Chaser was the first plastic kayak on
13    the market.
14  Q.   And since then, they've gotten somewhat
15    lighter and somewhat more durable?
16  A.   They've not gotten lighter.  They've gotten
17    more durable.
18  Q.   Mr. Slade asked you a series of questions
19    about navigability.  Do you recall those, generally?
20  A.   Yes.
21  Q.   What is your understanding of the federal
22    test for navigability for title?
23  A.   My understanding is that it's -- a stream has
24    to be navigable for commerce in its normal or natural
25    condition at the time of statehood.
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 1  Q.   And do you have a sense for what that means
 2    in terms of what sort of activities would constitute
 3    navigation?
 4  A.   Getting goods to market, hauling --  In 1912,
 5    I assume it would be maybe someone hauling animal skins
 6    or mining equipment downstream.  That's speculation,
 7    but that would be my assumption.
 8  Q.   Do you have an understanding about whether
 9    modern recreational boating constitutes navigation for
10    purposes of that test?
11  A.   From the definition I just offered, I don't
12    know that it's the same animal we're talking about.
13  Q.   Okay.  I want to talk a little bit --
14    Mr. Heilman covered virtually everything I wanted to
15    ask you about the excerpts that we have in evidence,
16    which is -- C018 is the item number, at part 200, put
17    in evidence by the Arizona State Land Department.
18        I want to talk a little bit about some of the
19    other things that's in your Paddling Arizona book
20    that's not part of this excerpt, which is just the Salt
21    excerpts.
22  A.   Uh-huh.
23  Q.   Okay.  What other -- and I think the cover of
24    the book says, "A Guide to Lakes, Rivers, and Creeks."
25  A.   Uh-huh.
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 1  Q.   So you are talking about paddling a wide
 2    variety of lakes, rivers, and creeks in Arizona.
 3  A.   Uh-huh.
 4  Q.   Is that right?
 5  A.   Uh-huh.
 6  Q.   Yes?
 7  A.   Yes.  Yes.
 8  Q.   I know what you mean, but it doesn't
 9    translate as well on the transcript.
10  A.   Sure.
11  Q.   Let's --  Give an overview for us, if you
12    would, about some of the other rivers and creeks and
13    streams that you go through in this book.
14  A.   Well, it's a range.  Everything from a lake
15    to a flatwater river, like, perhaps the Lower Colorado,
16    which is a deep -- you know, a deep river with maybe
17    minimal river current to -- on up to rivers, like the
18    Salt, that's sort of a typical moderate river, to steep
19    creeks like Oak Creek near Sedona or a tributary of Oak
20    Creek near Sedona.  So sort of the gamut of, you know,
21    the easiest flatwater that you could -- that you could
22    take anyone on, to, you know, upper end -- I guess it's
23    not your definition of navigability, but upper end --
24    you know, streams that require expertise.
25  Q.   And these are all creeks, streams, or rivers
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 1    in Arizona that you personally have paddled?
 2  A.   Correct.
 3  Q.   And have you paddled them all in a kayak?
 4  A.   No.  I've probably done a couple of them in
 5    an inflatable kayak perhaps or a raft, maybe a
 6    sit-on-top kayak.  At most -- the vast majority were
 7    done in a kayak, but I've done -- a few have been in
 8    other boats.
 9  Q.   What's --  Talk to me about Topock Marsh.  A
10    maybe I'm pronouncing that incorrectly.
11  A.   Topock, I think.
12  Q.   I'll spell it, for the record.  T-o-p-o-c-k.
13        Tell us about that marsh.  That's one of your
14    favorite places to paddle.  Is that --
15  A.   Well, yeah, for flatwater paddling.  It's a
16    backwater of the Colorado River.  It's a vast marsh
17    land with lots of bird life.  And, you know, it's a big
18    swamp, basically, you can paddle around in.  There's
19    lots of little bays and inlets and reeds and lots of
20    little nooks and crannies to explore over there on the
21    Lower Colorado River.
22  Q.   And what crafts have you used in that marsh?
23  A.   Touring kayak, which is a 14-foot-long kayak.
24  Q.   Polyethylene?
25  A.   Polyethylene plastic, yeah.
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 1  Q.   Talk to us about Tonto Creek.  You enjoy
 2    paddling Tonto Creek as well.  Is that right?
 3  A.   Uh-huh.
 4  Q.   Where is Tonto Creek?
 5  A.   Tonto Creek drains Mogollon Rim around
 6    Payson, just -- just east of Payson.  It runs down
 7    through a series of gorges, comes out into the Gisela
 8    Valley, runs through gravel bars for several miles, and
 9    then goes through another lower gorge, which is easier,
10    but similar in scenery to the upper gorges, and then it
11    dumps out into gravel bars in the valley above
12    Roosevelt.  It's a major contributor to Roosevelt
13    Reservoir.
14  Q.   Tonto's a tributary to the Salt?
15  A.   Tonto is a tributary to the Salt, yes.
16  Q.   How many times have you paddled Tonto Creek?
17  A.   A dozen times.
18  Q.   And did you -- did you say it was in your
19    polyethylene kayak?
20  A.   Yeah, I think I've probably been in a kayak
21    almost every time.
22  Q.   Okay.  What are some other -- what are some
23    other --  Have you spent time on the Verde River?
24  A.   I have.
25  Q.   In your kayak?
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 1  A.   Kayak, packraft, sit-on-top kayak, different
 2    types of kayaks, fiberglass kayak.  That's probably
 3    about it.
 4  Q.   What about the Gila River?  Spend time
 5    boating --
 6  A.   Very little.  Very little.  I've done the
 7    Gila one time from above the town of Safford, and I've
 8    done other stretches higher up in New Mexico.
 9  Q.   What craft did you use on the Gila?
10  A.   Kayak -- a plastic kayak.
11  Q.   What --  Over the last couple years, what are
12    some other creeks or streams in Arizona that you've had
13    a chance to paddle in your kayak?
14  A.   Nothing -- not too much new that's not in the
15    book.
16  Q.   That's fine if it's in the book.
17  A.   Yeah, pretty much anything in the book.  It's
18    been kind of dry lately, so I'm not sure what I've --
19    I did Tonto Creek last year, Woods Canyon, a tributary
20    of Beaver Creek in Northern Arizona.  Oak Creek a
21    number of times, Pumphouse Wash.  That's pretty much
22    what I've done lately.
23  Q.   Where is Pumphouse Wash?
24  A.   It's upper Oak Creek.  It's a tributary.
25    It's the main river bed of Oak Creek, but above the
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 1    permanent spring water source at Sterling Canyon is
 2    known as Pumphouse Wash.
 3  Q.   That's one, again, that you've done in your
 4    kayak -- polyethylene kayak?
 5  A.   Yeah.  Classic whitewater kayak, yeah.
 6  Q.   In your book here, we've got an excerpt from
 7    Paddling Arizona.  You have a description of Quartzite
 8    Falls.  You say it "was once a formidable drop
 9    containing a very sticky hole."  Does that sound right?
10  A.   Yeah.
11  Q.   You said in your book that most trips
12    portaged the falls.  Is that right?
13  A.   Correct.
14  Q.   Do you know -- and we'll hear more evidence
15    on this as the weeks -- weeks progress.  But how many
16    people have died trying to get through Quartzite Falls?
17  A.   I'm not aware.  I know of at least one, maybe
18    two, but I'm really not aware of that.  Since it hasn't
19    been such a lethal drop since 1993, nobody's died since
20    then, to my knowledge.
21  Q.   You're aware of deaths prior to the incident
22    that occurred -- the explosion?
23  A.   Yeah.
24  Q.   But you're just not sure how many?
25  A.   I'm not sure.  And that's even -- that's not


Page 335


 1    something I'm particularly well schooled on.  But I
 2    think there was one drowning there, at least -- one
 3    drowning that really sort of maybe boosted its
 4    reputation, even beyond what it deserved.
 5  Q.   I want to go back to when you first -- and
 6    this touches on some of the last questions that
 7    Mr. Heilman had for you.
 8        When you were first contacted by Mr. Fuller,
 9    what was the discussion about what your involvement
10    might be in this case?
11  A.   Just this, just testifying on Arizona rivers,
12    my knowledge of Arizona rivers.
13  Q.   And what -- what information were you given
14    by Mr. Slade leading up to your testimony today?
15        MR. SLADE: Mr. Chairman, I expect that
16    we'll be able to ask all sorts of questions now that
17    Mr. Hood is asking about conversations between
18    attorneys and experts, that Mr. Hood is comfortable
19    with us asking about conversations between attorneys
20    and all experts for all parties.
21        CHAIRMAN NOBLE: Mr. Slade, as that
22    comes up in the future, we will take it under
23    consideration.  However, at this point, Mr. Hood is
24    only asking what information was provided, not the
25    conversations themselves.
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 1        MR. SLADE: Thank you.
 2        THE WITNESS: Could you repeat that
 3    question?
 4        MR. HOOD: I sure can.
 5        BY MR. HOOD: 
 6  Q.   If I can remember, Mr. Williams, I think my
 7    question was -- I asked you about some interaction with
 8    Mr. Fuller.  Then I asked you, what information did
 9    Mr. Slade provide you leading up to your involvement in
10    this case?
11  A.   He provided me with Mr. Fuller's prepared
12    document.
13  Q.   That's his PowerPoint?
14  A.   Yeah, presentation.  "Salt River
15    Navigability," it's titled.
16  Q.   Do you know which version of the PowerPoint
17    that is?
18  A.   I don't, yeah.
19        And he -- he told me he wanted my testimony
20    on my expertise in running Arizona rivers, and, yeah,
21    that's really about it.  I queried him on what the
22    issue at stake was, and to my mind, it really never
23    became clear on what -- what we're -- what we're
24    arguing over.  Navigability of rivers is all I was
25    really informed of.
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 1  Q.   Did Mr. Slade inform you what's at stake, at
 2    least in his mind?
 3  A.   No.  He really just told me the parties that
 4    were involved.
 5  Q.   You said he wanted your testimony about your
 6    expertise running Arizona rivers.  How many Arizona
 7    streams and rivers do you have experience running?
 8    Best estimate?  We'll have a copy of your full book, if
 9    we need it, but just best estimate.
10  A.   50, 70 rivers.
11  Q.   50 or 70 rivers in Arizona --
12  A.   Yeah.
13  Q.   -- that you paddle in your kayak without
14    trouble?
15  A.   Hopefully without trouble.
16  Q.   Right.
17        MR. HOOD: Thank you, Mr. Williams.
18    Appreciate it.
19        THE WITNESS: Sure.
20        CHAIRMAN NOBLE: Is there any other
21    party that is advocating that the Salt is nonnavigable
22    which would like to question Mr. Williams?  I see
23    Mr. Sparks advancing.
24        Mr. Sparks, does the court reporter have
25    your name and address?
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 1        MR. SPARKS: Yes.  We have given them a
 2    card.
 3        My name is Joe Sparks.  We're special
 4    counsel to the San Carlos Apache Tribe.
 5        Ms. Julia Kolsrud is also with our firm,
 6    and she's here today as special counsel.
 7        CHAIRMAN NOBLE: Thank you.
 8    
 9        CROSS-EXAMINATION
10        BY MR. SPARKS: 
11  Q.   Mr. Taylor -- do you pronounce your name
12    Taylor or Tyler?
13  A.   Tyler.
14  Q.   Tyler.
15        Well, I'm kind of a country boy.  I grew up
16    on the Mississippi River, so I thought basically that's
17    what rivers looked like.
18        But I just need to clear up a number of
19    questions.  One of the things you said early in your
20    testimony is the frequency or the number of times you
21    have floated or boated -- I guess you use the term
22    "boated" -- down the Salt River from the Highway 60
23    bridge to lower areas on the Salt River.  I believe you
24    said, "I've done the lower portion of that
25    approximately 20 times."  Do you recall that?
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 1  A.   Yeah.
 2  Q.   What is the lower portion of that?
 3  A.   Yeah, just to clarify, I'm not sure I've done
 4    the lower portion 20 times.  I think I was referring to
 5    the entire Salt.  A lot of those trips were on the
 6    upper seven miles.  So probably less than 10 --
 7    probably -- probably a dozen wilderness trips and maybe
 8    another dozen times on the daily.  The lower, I guess I
 9    was referring to section -- I guess I was referring to
10    the wilderness section below Cibecue Creek, below the
11    end of the road.
12  Q.   So -- and that's another item I wanted to ask
13    you about.
14        Are you aware of the two Indian reservations
15    on either side of the Salt River?
16  A.   Yes.  White Mountain Apache Tribe on river
17    right and San Carlos Apache Tribe, I believe, on river
18    left for a short distance at the put-in -- near the
19    put-in.
20  Q.   Those are pretty fancy words for a guy from
21    Missouri.  So does river right, referring to the White
22    Mountain -- is that referring to the north side of --
23  A.   Yeah, the north side as you're traveling down
24    street right and left, yeah.  So the north side would
25    be the White Mountain Apache.
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 1  Q.   So the south side would be San Carlos Apache?
 2  A.   To my knowledge, yeah.
 3  Q.   And did you get permits from one of the
 4    tribes or the Forest Service to go on those trips?
 5  A.   Yes.
 6  Q.   Who did you get -- what tribe?
 7  A.   The White Mountain Apache Tribe requires a
 8    permit for the day -- daily section on their land.
 9  Q.   And where do you get that permit?
10  A.   Last -- the last -- most recent system has
11    been a self-issued permit at the put-in.
12  Q.   I don't think I understood that.
13  A.   Yeah, there's a box at the put-in with
14    permits available and a slot for the fee, and you
15    self-issue your permit.  The last couple of times I've
16    been there, that's been the system.
17  Q.   Is that on the north side of the Highway 60
18    bridge?
19  A.   Yeah.  It's -- it's right there just
20    downstream from the highway, from the bridge, yeah.
21    North or west side, yeah.
22  Q.   And is there a road along the river from the
23    highway bridge on the north side down towards Cibecue
24    Creek?
25  A.   Yes, there is.
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 1  Q.   What kind of road is that?
 2  A.   It's a good dirt road.
 3  Q.   And is that the road you use to put in and
 4    take out when you use Cibecue Creek as a take-out?
 5  A.   Yes.
 6  Q.   Do you know -- do you have a copy of one of
 7    the permits that you have received?
 8  A.   Not with me, no.
 9  Q.   Do you know what it says?
10  A.   No.
11  Q.   When was the last time that you -- I have a
12    hard time with this word "boated," because I -- pretty
13    much into floating -- but the last time you boated that
14    portion of the Salt from the Highway 60 bridge or below
15    it to, let's say, Cibecue Creek?
16  A.   And what was the question?
17  Q.   When was the last time you did it?
18  A.   Oh, I'm not sure when the last time I did
19    that was.  Seems like it's been at least a year or
20    maybe two.
21  Q.   And what about the portion --  When you do
22    the lower portion, you call that the wilderness area,
23    do you put in at Quartzite on that particular part of
24    the trip?
25  A.   No.  You put in at the same spot normally, at
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 1    the Highway 60 bridge and just continue downstream.
 2  Q.   Do you have a copy of the -- of your paddler
 3    there in front of you that you could refer to that -- I
 4    think it's Highway -- I think it's page 215, but I'm
 5    going from memory because I can't see these numbers.
 6    If I got close, let's call it 215.
 7  A.   Okay.
 8  Q.   There's a map there?
 9  A.   Yeah.  214.  Yeah.  Yeah, 215.
10  Q.   So it's 214?
11  A.   No.  215 is the map, right.
12  Q.   Oh, good.
13        Do you see that dotted blue line that goes up
14    through the -- looks like it goes up around, crosses
15    the river, and then goes back east to the -- towards
16    the bridge?
17  A.   Yeah.  It looks like it's a dirt road
18    depiction.
19  Q.   What is that?
20  A.   Is that what you're --
21  Q.   Have you ever used that road?
22  A.   I've not been on that road past Canyon Creek.
23  Q.   And Canyon Creek is on the north side of the
24    river?
25  A.   Yes.
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 1  Q.   Have you ever paddled Canyon Creek?
 2  A.   Have I done Canyon Creek?  No.  Canyon
 3    Creek -- Cherry Creek -- no, not Canyon Creek.
 4  Q.   So you mentioned Cherry Creek.  Have you
 5    paddled Cherry Creek?
 6  A.   No.
 7  Q.   How about Cibecue Creek?
 8  A.   No.
 9  Q.   You mentioned Tonto Creek.  And it issues
10    forth from a spring below Mogollon Rim.  Isn't that
11    correct?
12  A.   Tonto Creek?
13  Q.   Yes.
14  A.   Yes.
15  Q.   Is it in the pines, the conifer forest up at
16    that level?
17  A.   Tonto Creek is, yes.
18  Q.   And the other creeks, like Cibecue Creek, are
19    you -- or, Cherry Creek, are you familiar with the
20    forest above and the headwaters of those two creeks?
21  A.   No.  I mean, I know where they start, but I'm
22    not familiar with them.
23  Q.   When you -- when you floated -- or, boated
24    the Tonto Creek, are there narrow canyons or gorges in
25    that creek that you have traveled through?
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 1  A.   Yes.
 2  Q.   What's the water -- the rate of flow in
 3    those -- in that creek when you use Tonto Creek for
 4    your boating?
 5  A.   100 cfs is normally the starting flow, and it
 6    grows to roughly a thousand cfs, depending on the
 7    river -- depending on the hydrology at the time.
 8  Q.   What's the narrowest part of the -- let's
 9    say, the narrowest part of the canyon in Tonto Creek
10    that you have boated through?
11  A.   Hell's Gate Gorge would be the narrowest
12    section.  It's --
13  Q.   And how wide would that be?
14  A.   6 -- 6, 8 feet wide at the river level.
15  Q.   And how deep would the water be at that
16    point?
17  A.   10 feet deep.
18  Q.   Does the -- does the nature of the canyon at
19    that location come to an abrupt restriction in the flow
20    of the water at Hell's Gate?  Is it Hell's Gate?
21  A.   Yeah, Hell's Gate.
22  Q.   Yeah.
23  A.   Yeah, there's rapids there.
24  Q.   And then just below the rapids on Tonto
25    Creek, is there a pretty big hole at that location?
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 1  A.   There's various holes throughout that
 2    section, yeah.
 3  Q.   And I believe you told the Commission that --
 4    something that, no doubt, it knows after all these
 5    years, that Tonto Creek comes in from the east side of
 6    Roosevelt Lake, correct?
 7  A.   Correct.
 8  Q.   And before Roosevelt Dam, it joined the Salt
 9    and then passed through the canyon where the dam is now
10    located.  Is that how you understand it?
11  A.   Yeah, it is.  Tonto Creek and the Salt had a
12    confluence which is now under Roosevelt Lake.
13  Q.   And you were earlier asked about a number of
14    kind of boats, and I just wanted to talk to you about
15    that a second.  I believe you said that you know --
16    that you knew what a flatboat is.  Is that right?
17  A.   More or less, yes.
18  Q.   I'd like to be -- just talk to you more about
19    the "more" part.
20  A.   Okay.
21  Q.   Well, I know what I mean by a flatboat,
22    having grown up on the Mississippi and made them and
23    used them.  But what do you mean when you refer to
24    flatboats?
25  A.   You know, my experience with flatboats is
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 1    pretty limited.  It really stems from Brad Dimock's
 2    historically recreated boats, like his boat, the Edith.
 3    And my understanding is that's a flatboat.  So that's
 4    kind of what I'm basing my knowledge of flatboats on.
 5  Q.   There's a name of -- name of a boat called
 6    the Edith?
 7  A.   Yeah, the name of a boat called the Edith.
 8  Q.   Is that a commercial boat?
 9  A.   No.  It was a historical recreation of an
10    early river runner in Grand Canyon, who built his own
11    boats and ran them through the canyon.
12  Q.   Was that in the nature of a rocker flat?
13  A.   I don't know.
14  Q.   Do you know how it was constructed at all?
15  A.   Wood construction, you know, in Brad's boat
16    shop, his garage.  Beyond that, no.
17  Q.   Planks?
18  A.   I think planks, yeah.
19  Q.   Would you take a look at -- I believe it's on
20    page 208 in your book there.  You have to understand
21    that I believe anything you say because I can't see it,
22    so if you want to get creative, go ahead.
23        Anyway, you talk about -- do you see the
24    place where you talk about the characteristics of the
25    flow rates for the Salt River and the types of boats?
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 1  A.   Yes.  Yeah.
 2  Q.   I didn't see, hear, or in any of your other
 3    publications, a recommendation about using flatboats,
 4    and here on the Salt, you don't have a recommendation
 5    about flatboats there, do you?
 6  A.   No.
 7  Q.   Is there a reason why you don't recommend
 8    flatboats for the Salt?
 9  A.   Because in this day and age, flatboats aren't
10    used.  And certainly, in a recreational sense for the
11    market I'm writing for, flatboats are not a craft of
12    choice.
13        I notice it's an oversight here that I didn't
14    list canoes.  I should have listed canoes instead of --
15    or, in addition to inflatable kayaks.
16        Flatboats, no, people just don't use
17    flatboats these days.
18  Q.   How do you think a flatboat would do over the
19    Chrysotile falls before it was blasted?
20  A.   Quartzite -- Quartzite Falls?
21  Q.   Quartzite.
22  A.   I think, you know, my experience there is
23    only -- is limited, because I only saw that rapid one
24    time before it was blasted, and there was -- I don't
25    even remember -- or, two times, two times, and the one
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 1    time we lined it and the other time we portaged it
 2    quickly.
 3        But I can say that I think you would stand a
 4    decent chance if you -- you know, if you -- if you had
 5    some idea of running rivers.  And it depends on the
 6    flow.  I really would have to be more familiar with
 7    that rapid in its historical state.  You know, it
 8    hasn't been that way since '93.
 9  Q.   You also mentioned a shorter season on the
10    Salt River.  And is there -- is there a season that you
11    find more suitable to floating the Salt River -- the
12    Upper Salt than other seasons?
13  A.   My favorite time personally is in the
14    summertime when it's warm and traffic is light.
15    Typically, most river runners run the Salt in March and
16    April.  I think that's somewhat -- I think that's -- I
17    think that's somewhat due to the fact that that's when
18    the permitted season is for the wilderness section, and
19    so people sort of get it in their mind that that's the
20    time to go.  But, you know, living here, being a local,
21    I think lots of different times of the year all have
22    their advantages.
23  Q.   What's the upper limits of flow on the
24    Salt -- the Upper Salt that you would consider
25    reasonable for a person of experience, like you have,


Page 349


 1    to boat the Upper Salt?
 2  A.   Well, as I mentioned before, I once did the
 3    river at 25,000 cfs, and that was not unreasonable for
 4    my level of experience.  But I think, as I put here in
 5    my listing, for my ideal flow, 1- to 3,000.  I think
 6    above 3,000 cfs, the river starts to take on different
 7    high water characteristics that are more challenging.
 8  Q.   Is there a level of flow above which you
 9    would simply not think it's safe enough to try to boat
10    the Upper Salt?
11  A.   Perhaps.  I would have to make a decision at
12    the time, you know.  Those high flows are so -- are
13    seen so little that it's hard to really know exactly
14    how -- how it's gonna look.
15  Q.   And the lowest flow, then, you're
16    recommending?
17  A.   The lowest flow I'm recommending here is 200
18    cfs for inflatable kayaks, and, you know, again, that's
19    based on recreational expectations.  I think for just
20    going down the river and camping out and being in --
21    being in the scenery and the nature, I think, you know,
22    down to certainly 200 cfs or even lower would be
23    reasonable.
24  Q.   How do you think a flatboat would do at
25    27,000 cfs?
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 1  A.   I don't --  I think it would be -- it would
 2    be perhaps a wild ride.  Although a lot of the rapids
 3    were washed out, quite honestly, so it wasn't -- wasn't
 4    as hair-raising as you might think.  You know, if Brad
 5    Dimock were rowing -- rowing on a flatboat at that
 6    level, I think he would do okay.
 7  Q.   Who is that?
 8  A.   Brad Dimock's an experienced whitewater
 9    boatman who built the flatboat that I am familiar with.
10  Q.   Is he, like, some world-famous guy, if you
11    know flat- --
12  A.   No, no.  He's -- he's -- he's a famous guy if
13    you follow Grand Canyon boatmen history.  He's written
14    several books on that subject.
15  Q.   Does he use the dory style, pointed ends?
16  A.   He --  Yeah, they sort of are early
17    incarnations of the dory, yeah, to my knowledge.
18  Q.   And how do you think a flatboat would do at
19    200 cfs or less on the Upper Salt?
20  A.   I think it would be shallow.  You'd probably
21    have to drag it a few times over rocks.  Wouldn't be
22    ideal, but I think it would -- it would be a way of
23    getting -- getting from point A to point B.
24  Q.   At the Class IV rapids that you named, how
25    would it do?  How would it be there?


Page 351


 1  A.   I think you would probably have to -- you
 2    either have to line or portage those rapids.
 3  Q.   If you got a flatboat in one of those
 4    whirling dervish holes, how do you think it would do
 5    there?
 6  A.   I don't think holes are as big a threat to
 7    those boats because they're bigger boats, and they can
 8    kind of bridge them and there's more weight to it.  So
 9    the holes on the Salt are not as much of a threat to a
10    boat like that as they are to a smaller boat.
11  Q.   Depends on how much backfill you get from the
12    fall, doesn't it?
13  A.   It depends on a lot of things.  Depends on
14    the momentum of the boat, the angle of the boat when
15    you hit the hydraulic, the size of the hydraulic.  All
16    that stuff comes into play.
17  Q.   How maneuverable do you feel that the
18    flatboat is in these rough-water circumstances?
19  A.   I don't know.  I'm really probably not the
20    guy to ask because I haven't rode a lot of flatboats in
21    whitewater.
22        MR. SPARKS: Okay.  I think that does
23    it.  Thank you.
24        CHAIRMAN NOBLE: Thank you very much.
25        COMMISSIONER HENNESS: Mr. Chairman,
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 1    could I ask a question?
 2        CHAIRMAN NOBLE: Yes.
 3    
 4        EXAMINATION BY MR. HENNESS: 
 5        COMMISSIONER HENNESS: You say you've
 6    boated Oak Creek --
 7        THE WITNESS: Yes.
 8        MR. HENNESS: -- in its entirety.  I'm
 9    curious.  Have you gone what we call Lower Oak Creek?
10        THE WITNESS: Portions of it.  I don't
11    think I've done the entire thing.
12        COMMISSIONER HENNESS: Is it possible?
13        THE WITNESS: It is, yes.
14        COMMISSIONER HENNESS: All right.  Thank
15    you.
16        CHAIRMAN NOBLE: How much time do you
17    think you'll have?
18        MR. MURPHY: Maybe 15, 20 minutes at the
19    most.
20        CHAIRMAN NOBLE: Okay.  We'll take a
21    break now for 10 minutes.
22        (A recess was taken from 11:02 a.m. to 11:12
23    a.m.)
24        CHAIRMAN NOBLE: If we're ready to
25    proceed, please introduce yourself to Mr. Williams.
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 1        MR. MURPHY: Thank you, Mr. Chairman.
 2        My name is Tom Murphy.  I represent Gila
 3    River Indian Community.  Can I hear me okay?
 4        THE WITNESS: Yeah, I sure can.
 5        MR. MURPHY: Generally not an issue with
 6    me.
 7        CROSS-EXAMINATION
 8        BY MR. MURPHY: 
 9  Q.   I think when you were answering questions for
10    the other attorneys, you discussed a meeting with
11    Mr. Fuller, previously a meeting with Mr. Slade.  Have
12    you ever gone on any boating trips with Mr. Fuller?
13  A.   No.
14  Q.   Okay.  Have you ever gone any boating trips
15    with Mr. Dimock?
16  A.   I don't think I have.  I don't think I have.
17  Q.   Okay.  Just so I understand this, what is
18    your understanding of what this hearing is about?
19  A.   It's about the navigability of the Salt
20    River.
21  Q.   And do you have any understanding of what the
22    outcome of this hearing will be?
23  A.   I honestly don't.
24  Q.   Did anybody tell you that the hearing is
25    important?
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 1  A.   I don't think anyone said that to me, no.
 2  Q.   Are you a member of any -- I guess, for lack
 3    of a better way to put it -- I would call it whitewater
 4    or paddling advocacy groups?
 5  A.   I am a member of American Whitewater, which
 6    is a whitewater advocacy group, yeah.
 7  Q.   And they --  There's quite a bit of
 8    information on their website, right?
 9  A.   Yeah.  Sure.
10  Q.   Like, if I go to American Whitewater's
11    website, I can click on a state and it will pop up the
12    current conditions for the rivers in that state?
13  A.   Right.
14  Q.   Do you use that?
15  A.   I don't.
16  Q.   And one of the big advocacy issues for groups
17    like American Whitewater is access to rivers and
18    streams, right?
19  A.   Correct.
20  Q.   Have you been involved, like, directly in any
21    kind of that advocacy?
22  A.   No, I haven't.
23  Q.   So the other attorneys have asked you about
24    your book.  I'm going to ask you a few questions that
25    they haven't.
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 1        Do you know offhand what the first line of
 2    your book is?
 3  A.   I do.  Paddling in Arizona with a question
 4    mark or something to that effect.
 5  Q.   Actually, I should say the disclaimer.
 6  A.   Oh, the disclaimer.  Okay.
 7  Q.   First line, "Paddling is dangerous."
 8  A.   Okay.
 9  Q.   Why is that the first line of your book?
10  A.   Well, that's the first line of the disclaimer
11    because I was advised to write it that way for
12    litigation reasons.
13  Q.   Oh, okay.  Now, the second paragraph of the
14    disclaimer, which, I think, one of the other lawyers
15    asked you about, I think, relates to that.  But
16    that's --  The first line of the second paragraph
17    states, "Nature is constantly changing," right?
18  A.   Correct.
19  Q.   And river conditions change over time, right?
20  A.   Correct.  Yep.
21  Q.   In fact, your second sentence here says,
22    "Rockslides occur, floods change river and creek
23    channels, beaches erode away, and earthquakes create
24    new terrain altogether," right?
25  A.   Correct.
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 1  Q.   Some of these aren't huge concerns in
 2    Arizona.  For example, beach erosion or earthquakes
 3    aren't, I would say, serious concerns in Arizona, are
 4    they?
 5  A.   Well, beach erosion is a huge issue in the
 6    Grand Canyon.  Outside of -- outside of that, yeah.
 7  Q.   Okay.
 8  A.   Earthquakes, not a ton of them, but
 9    occasionally.
10  Q.   Have you ever been injured paddling?
11  A.   Sure, yes.
12  Q.   What kinds of injuries?
13  A.   Shoulder fatigue, wear and tear, scraped
14    knuckles, bruises, elbow bruises, these are -- these
15    are common -- common kayaker injuries.  I've been
16    pretty lucky.  I've never had anything major.
17  Q.   Do you --  There's a publication, I think,
18    American Whitewater puts out involving modifications to
19    streams or rivers to make them more navigable, and one
20    of the things that American Whitewater says in that
21    publication is anglers ply virtually all waters in the
22    United States, and each year kayakers and canoers
23    descend virtually every stream, including those that
24    rarely have enough water to float a kayak.  Do you
25    agree with that?
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 1  A.   Yeah, I agree with that.
 2  Q.   Now, you mention that you've paddled numerous
 3    waterways in Arizona, right?
 4  A.   Correct.
 5  Q.   I think -- Gila River, you've been on the
 6    Gila?
 7  A.   Very little.
 8  Q.   Have you been on San Francisco River?
 9  A.   I have, yes.
10  Q.   Fossil Creek?
11  A.   Yes.
12  Q.   Ever hear the term ELFer?
13  A.   ELFer?
14  Q.   Yeah.
15  A.   Yeah.  I think it refers to extra-low-flow
16    boating.
17  Q.   Have you ever referred to yourself as an
18    ELFer?
19  A.   No, I have not.
20  Q.   Do you know guys who do?
21  A.   I've read it before.  No, I've never heard
22    anyone call themselves an ELFer.
23  Q.   Now, you talked a little bit about the
24    Rio Grande River and also the San Juan River, and I
25    think you mentioned that --  Do you currently do
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 1    business on the San Juan River?
 2  A.   I did not do any San Juan trips this year.  I
 3    did in 2014.
 4  Q.   What makes the San Juan so popular for
 5    rafting trips?
 6  A.   It's an easy river.  It runs through
 7    beautiful scenery, lots of Native American ruins and
 8    petroglyphs.  It's a nice camping trip.
 9  Q.   Now, if I represented to you, sitting here
10    today, that courts have said that the San Juan River
11    and the Rio Grande are not navigable, would that
12    surprise you?
13  A.   It would.
14  Q.   Does it make you think that there may be
15    something more to navigability than just being able to
16    float the boat down the river?
17  A.   Well, as we discussed earlier, the
18    definition -- it's -- in the context of this proceeding
19    is natural condition at statehood for commerce.  So
20    those ramifications may play into the definition.
21    That's all I can figure.
22  Q.   Now, you can't tell the Commission, sitting
23    here this morning, what the Salt River looked like,
24    let's say, in 1860 or earlier, can you?
25  A.   No.
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 1  Q.   And one reason you can't do that is because
 2    river conditions are constantly changing, right?
 3  A.   Correct.
 4  Q.   Would you ever --  Would there be
 5    circumstances where you would, for lack of a better way
 6    for me to say it, scout a river ahead of time to check
 7    the conditions before taking a group down the river?
 8  A.   Really, there's no practical way to scout a
 9    river except by running the river, unless there's a
10    road nearby or something, where you can hike in and
11    look at it from above.  But really, the best way to
12    scout any river is to travel the river and scout when
13    you -- when there's a rapid that requires that.
14  Q.   Would it be fair for me to say that any
15    testimony that you have given today would be based on
16    river conditions that you've encountered in your
17    lifetime?
18  A.   Correct.
19  Q.   Now, are you familiar with the types of
20    commerce that took place on rivers in 1912?
21  A.   Not terribly familiar with it, no.
22  Q.   So if I asked you to answer what types of
23    commerce took place on rivers in 1912, you would have
24    to speculate?
25  A.   Yes.
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 1  Q.   Let's talk about what -- for this proceeding
 2    is referred to as Segment 2.  I think either your book
 3    or your testimony said that there was no place in
 4    Segment 2 where a mandatory portage is required.  Does
 5    that sound right?
 6  A.   Yeah.  Correct.
 7  Q.   What if you had a boat loaded with
 8    10,000 pounds of wheat?  Would you have to portage
 9    that?
10  A.   10,000 pounds of wheat?
11  Q.   Sure.
12  A.   You would have to have a pretty big boat,
13    first of all and --
14  Q.   You think that's a funny question, don't you?
15  A.   Well, 10,000 pounds, that's a lot of --
16    that's a big load.
17  Q.   Right.
18  A.   Yeah.  You wouldn't necessarily have to
19    portage it, though, if you had an adequate river
20    channel, yeah.  I don't know that that would
21    necessarily determine the portaging or not.
22  Q.   But portaging could potentially depend on the
23    weight of your load, right?
24  A.   Yes, it could.
25  Q.   When you bring customers or clients through
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 1    rivers on these trips, do they wear helmets?
 2  A.   No, not usually.  It's up to the outfitter.
 3    It's up to the difficulty of the river and the
 4    outfitter.  It's a judgment call.  Normally I'm not
 5    guiding with clients in helmets.
 6  Q.   When Mr. Slade asked you whether Segment 3
 7    could maintain a flatboat successfully loaded with
 8    goods, what did you interpret "goods" to mean?
 9  A.   Mining equipment, maybe some mining ore,
10    perhaps skins -- you know, animal parts, skins, yeah.
11    That's what I'm thinking of when I'm thinking who might
12    have been using the Salt River in that era.
13  Q.   Do you have any idea of what any of that
14    stuff would weigh?
15  A.   Yeah, I have an idea.
16  Q.   Like mining equipment, what kind of mining
17    equipment, and what would it weigh?
18  A.   I'm -- I'm -- I'm assuming, you know,
19    thousand-pound range, 500 pounds.
20  Q.   Now, if you were transporting goods in
21    addition to the goods in a boat, you would also need
22    the people and whatever supplies you would need for a
23    trip, right?
24  A.   Yeah, you would need whatever you need to
25    support yourself in that environment.
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 1  Q.   When you -- when you talked about taking
 2    folks down the river and you mentioned, you know,
 3    backpack, tents, clothing, food, those are essentially
 4    items that are needed or consumables for the trip
 5    itself, right?
 6  A.   Correct.
 7  Q.   Would more weight in a canoe affect a canoe's
 8    handling?
 9  A.   Yeah.  The weight -- the load in any boat
10    affects its handling.  Sometimes more weight's better,
11    sometimes more weight's -- less weight's better.
12  Q.   Would more weight in a canoe cause it to sit
13    deeper in the water?
14  A.   Yes.
15  Q.   In terms of the Salt River, have you ever
16    done any boating from Granite Reef to the Gila
17    confluence?
18  A.   No, I have not.
19  Q.   Now, when you talked about channels, you said
20    sometimes you guess wrong.  What does that mean?
21  A.   That means sometimes you don't read the river
22    properly and you pick a shallower channel versus a
23    deeper channel.
24  Q.   What are the potential consequences of that
25    choice?
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 1  A.   Shallower -- shallower channel, you might get
 2    stuck on a rock, you might have to -- you might have
 3    to, you know, scoot your momentum over a shallow spot
 4    or -- yeah, it's just maybe not the best channel
 5    choice.
 6  Q.   Would it be fair to say that there is a --
 7    Well, let me preface this by saying that the types of
 8    uses that you have engaged in on the rivers are
 9    recreational?
10  A.   Correct.
11  Q.   And if you have conducted any business with
12    regard to the rivers, that's in the context of the
13    recreational use of those rivers?
14  A.   Correct.
15  Q.   I mean, your book -- your book isn't a book
16    for businessmen to use in determining how to transport,
17    you know, goods and wares up and down the rivers in
18    Arizona, right?
19  A.   No, it's not.
20  Q.   Okay.  So with regard to the kinds of
21    recreational uses you're familiar with, there are flows
22    that are ideal in the river and there are flows that
23    are less ideal, right?
24  A.   Yes.
25  Q.   And there's a lower point of flows where the
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 1    lower flows are less than ideal for kayaking or
 2    canoeing, right?
 3  A.   Yes.
 4  Q.   There's also a higher end of flows where
 5    those flows are also not as ideal for kayaking or
 6    canoeing, right?
 7  A.   Yes.
 8  Q.   And part of it is you want the flow to be in
 9    a range that creates the maximum amount of fun for the
10    people who are doing the boating?
11  A.   Yes.
12  Q.   Is river guiding a tough business?
13  A.   I don't know.  That's a relative --  It's all
14    in your perspective, I guess.  I'm not sure what "tough
15    business" means.  I've never been an outfitter myself.
16    I think that would be a lot tougher than actually just
17    being a guide -- hired guide.
18  Q.   Just to clarify, what is your current source
19    of income?
20  A.   Guidebooks, various periodical -- writing for
21    periodicals, and occasional guiding.
22  Q.   Would it be fair to say that the business of
23    recreational boating depends in a large part on people
24    having discretionary income?
25  A.   Sure, I guess so.  I'm not an economist.  I'm
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 1    not sure I'm qualified to comment on such things.  But
 2    sure, it sounds reasonable.
 3  Q.   And when people hire you as a river guide,
 4    they aren't asking you to take them from point A to
 5    point B for transportation purposes.  They want you to
 6    take them from point A to point B to have a good time,
 7    right?
 8  A.   Sure.  Yeah.
 9  Q.   Do you ever have to deal with objects in the
10    river?
11  A.   Objects --
12  Q.   Sure.
13  A.   -- like rocks or like logs, or like -- what
14    type of objects are you referring to?
15  Q.   Actually, you mentioned the two that I have
16    written down next.
17  A.   Okay.
18  Q.   You sometimes encounter rocks in the river
19    that can be obstacles?
20  A.   Yeah.
21  Q.   What do you do when that happens?
22  A.   You steer around it.
23  Q.   Do you ever encounter logs or trees in the
24    water?
25  A.   Yep.  Yes, you do.
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 1  Q.   How do you deal with those?
 2  A.   You -- again, you steer around them if
 3    there's a clear channel.  If there's not, you have to
 4    portage around, or -- you know, it's got to be
 5    perfectly -- it's got to be perfectly the wrong
 6    scenario to actually have to portage.  Usually you can
 7    go over, under, or around a log.
 8  Q.   Have you yourself ever used historic boats?
 9  A.   No.
10  Q.   Now, we know there were boats in 1912, right?
11  A.   Yeah.
12  Q.   Okay.  We know the Salt River was there in
13    1912, right?
14  A.   Uh-huh.
15  Q.   Is that a yes?
16  A.   Yeah.
17  Q.   The court reporter can't get --
18  A.   Yes.
19  Q.   -- the nonverbals sometimes.
20        We know there are people in Arizona in 1912,
21    right?
22  A.   Yes.
23  Q.   But there's not any account of navigation of
24    Segment 2 prior to that time.  Do you have any idea
25    why?
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 1  A.   No.
 2  Q.   Let me throw an explanation out for you and
 3    see if you agree with me.  Could it maybe be because
 4    the primary use -- or, let's just say that the use of
 5    Segment 2 exclusively is for people having fun and
 6    maybe people didn't have the incomes back in 1912 that
 7    they do now to do that sort of thing for fun.  What do
 8    you think?
 9  A.   I think it was a lot more remote location in
10    1912 than it is now.
11  Q.   Do you disagree with me?
12  A.   I don't -- I don't know if I disagree, but
13    I'm not sure I fully agree that it was purely a fun
14    thing.  I could see myself being around in 1912 and
15    running the river.
16  Q.   Tell us about your experiences boating
17    Arizona rivers upstream.
18  A.   Sorry.  Boating them where?
19  Q.   Upstream.
20  A.   Upstream?
21  Q.   Yeah.
22  A.   Let's see.  Well, I've paddled the Colorado
23    River upstream from Lees Ferry in Glen Canyon.  I've
24    paddled -- I'm trying to think if there's anything else
25    I've paddled upstream.  I think I've paddled a section
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 1    of the Verde maybe upstream, Verde Valley.  Yeah,
 2    that's about it.  I don't generally travel upstream.
 3  Q.   You're familiar with some of the commercial
 4    uses of larger American rivers, right?
 5  A.   Familiar.  Maybe not --  I've heard of it.  I
 6    wouldn't call myself familiar, no.
 7  Q.   For example, you see barges on rivers like
 8    the Mississippi, right?
 9  A.   Sure.
10  Q.   Maybe the Ohio River?
11  A.   Perhaps, yes.
12  Q.   Would it be fair to say that the conditions
13    that make what you do recreationally fun may be the
14    opposite of what those kinds of activities require?
15  A.   The opposite of those?
16  Q.   Well, let's just say substantially different.
17  A.   Substantially different, sure.
18  Q.   Okay.  Is there any aspect of boating or
19    river work that you do that is not tied to recreational
20    use?
21  A.   Well, I guess, you know, you could argue that
22    when I'm descending a river to put it in a guidebook,
23    that's sort of my job, so it's not really -- I don't
24    know that I would characterize it as recreation all the
25    time.
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 1  Q.   But I think we established the guidebook's
 2    not for folks using rivers for business transportation.
 3  A.   Sure.  For them, it's recreation.  For me,
 4    it's work.
 5        MR. MURPHY: Okay.  Thank you.
 6        CHAIRMAN NOBLE: Thank you, Mr. Murphy.
 7        Is there anyone else who wishes to
 8    examine Mr. Williams?
 9        I see Mr. Helm's rising.
10        MR. HELM: Thank you, Mr. Chairman.
11    
12        CROSS-EXAMINATION
13        BY MR. HELM: 
14  Q.   Mr. Williams, my name is John Helm.  I
15    represent Maricopa County and the Maricopa County Flood
16    Control District.
17        CHAIRMAN NOBLE: Mr. Helm, have you
18    provided --  I didn't see you provide the card.  I'm
19    apologize for reminding you.
20        MR. HELM: I've got another one -- I
21    keep one out in the car.
22        CHAIRMAN NOBLE: I think I threw mine
23    away.  Never mind.
24    
25    
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 1        BY MR. HELM: 
 2  Q.   Mr. Williams, I just kind of have one
 3    question.  You talked about the river that you've
 4    traveled up and down in terms of normal flows and 200
 5    cfs and 25,000 cfs.  But we've got a recent case, and
 6    the reason we're back here doing this again, called
 7    State, ex rel., Winkleman versus the Navigable Stream
 8    Adjudication Committee.  And in that case, the Court
 9    defines how we're supposed to look at rivers, and it
10    gives us two terms:  ordinary and natural, and it tells
11    us to look at the river in its ordinary condition and
12    to look at the river in its natural condition.  And I
13    don't know if you've had an opportunity to read that
14    case.  I've got it here and I would be happy to have
15    you look at the sections I'm referring to, which start
16    at paragraph 25 and go to paragraph 28 of the -- of the
17    case.
18        But what I'm looking for is just to tell --
19    basically, the understanding that I have is that when
20    you have an ordinary flow, you don't have a flood or
21    you don't have a drought.  When you have a natural
22    flow, you could have a flood or you could have a
23    drought as part of that flow.  And the Court's telling
24    us to look under both those conditions.  And I'm
25    wondering if, in your mind, with all the times you've
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 1    seen the Salt River, if you, with that kind of
 2    description, could tell me what you would foresee the
 3    ordinary flows of the Salt to be.  I realize that's a
 4    range.  It could be from 200 cfs to 3,000 cfs or what
 5    have you.
 6  A.   Uh-huh.  Yeah, I mean, a hydrologist would
 7    probably be able to speak to this perhaps more cogently
 8    than I might.  But just as you mentioned, I'd say, you
 9    know, 200 cfs to 1,000 or maybe 2,000 cfs would seem to
10    be a normal flow on the Salt, to me, or natural would
11    expand that to maybe -- I don't want to say the
12    all-time low -- record low for the Salt was 90 -- it's
13    86 cfs or something like that, and the record high, at
14    least in the canyon, is 76,000, so it's a very variable
15    water.
16  Q.   Got a wide range?
17  A.   Yeah, a wide range.  A lot wider than most
18    rivers.
19  Q.   And all I'm trying to say is where would you
20    cut it off on the top and say anything above this is
21    flood flow?
22  A.   Oh, I don't know.  10,000 cfs.
23  Q.   Okay.  On the bottom?
24  A.   You know, anything much below the normal base
25    flow, which, I think, is 200.  So I would say less than
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 1    150 might be a drought condition.
 2        MR. HELM: I don't have any other questions.
 3        CHAIRMAN NOBLE: Thank you very much.
 4        Is there anyone else who wishes to
 5    cross-examine or -- anything but redirect?  Because if
 6    there's nothing else, then we're going to go to
 7    redirect, if Mr. Slade has any redirect.
 8        MR. BREEDLOVE: Could I ask a couple
 9    questions?  Is that all right?
10        CHAIRMAN NOBLE: Yes.
11        MR. BREEDLOVE: Thank you.
12    
13        CROSS-EXAMINATION
14        BY MR. BREEDLOVE: 
15  Q.   All right.  Mr. Williams, I'm Fred Breedlove.
16    I was late in arriving, so I apologize for that.  I
17    just have a couple questions.
18        Mr. Sparks was talking to you earlier about
19    Quartzite Falls.  I think you mentioned in talking with
20    him that a flat-bottom boat could probably make it
21    through pre-'93 -- pre the blast under the right
22    conditions.  Is that correct?
23  A.   Correct.  Basically.
24  Q.   In less than optimal conditions, do you think
25    a loaded flat-bottom boat could be lined through with
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 1    relative ease?
 2  A.   Yes, I do.
 3  Q.   How about portage, if that was necessary?
 4  A.   Yeah.  With less ease, but certainly doable.
 5  Q.   How would you do it?  I mean, would you need
 6    more than one person to do it?
 7  A.   It would make it easier, but I think you
 8    could do it with one person.  You know, you unload it,
 9    and piece by piece, you carry your cargo over the
10    rocks, and then you take your boat down.  You load it
11    back up again and keep going.
12  Q.   Portaging, would it damage the boat?  I'm
13    completely ignorant.
14  A.   Yeah, probably not, because you're not moving
15    the boat at real a high rate of speed when you're
16    portaging.  It's more a question of just being able to
17    haul that weight and move the boat.  But I -- I do know
18    there's even some films of the Kolb brothers portaging
19    rapids in Grand Canyon with these old wooden boats, and
20    there were two of them usually, but they -- they
21    managed.
22        MR. BREEDLOVE: Thanks.
23        CHAIRMAN NOBLE: Now Mr. Slade.
24    ///
25    ///
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 1        REDIRECT EXAMINATION
 2        BY MR. SLADE: 
 3  Q.   I want to start by asking you about your
 4    kayaks.  You were asked some questions by Mr. Hood
 5    about kayaks.  Have you used a kayak on the Salt?
 6  A.   Yes.
 7  Q.   Okay.  Have you used the kayak on shallower
 8    streams like the East Verde?
 9  A.   Yes.
10  Q.   Have you used the kayak in the ocean?
11  A.   Yes.
12  Q.   Have you used the kayak on the Colorado?
13  A.   Yes.
14  Q.   Have you used the kayak where the rivers were
15    greater than 5 feet deep?
16  A.   Yes.
17  Q.   And you've used kayaks where the rivers were
18    shallow?
19  A.   Correct.
20  Q.   So your use of a kayak is not any indication
21    specifically about that physical characteristic of the
22    river.  Is that a correct statement?
23  A.   Yes.  I use a kayak almost all the time.
24  Q.   And why is that?
25  A.   Because those are the boats that I own.  If I
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 1    could have a whole quiver of different craft, I would
 2    probably use something different each time, but I can't
 3    quite afford that.
 4  Q.   And that's consistent with, based on your
 5    experience on the Salt, your understanding and your
 6    opinion -- your expert opinion that the Salt can be
 7    used by more crafts than just kayaks.  Is that right?
 8  A.   Yeah.  I've paddled with people in canoes and
 9    rafts and lots of other things.
10  Q.   You mentioned at one point that there are
11    shallow sections where the depths might get to
12    6 inches.  Do you remember that?
13  A.   Yes.
14  Q.   Would you categorize the Salt River,
15    specifically Segment 2 and 3, as a river that is
16    6 inches?
17  A.   No.  I was referring to the shallowest gravel
18    bars that might be encountered at low water, I believe,
19    when I made that 6-inch comment.
20  Q.   So at 300 cfs, would you encounter areas
21    where it's 6 inches?
22  A.   Probably not.
23  Q.   At 600 cfs, would you encounter areas where
24    it's 6 inches?
25  A.   Definitely not.
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 1  Q.   At 100 cfs might you encounter areas where
 2    it's 6 inches?
 3  A.   Probably so.  I mean, putting a depth on any
 4    river is sort of an amorphous sort of definition.  I
 5    mean, rivers are defined by obstacles, rocks, and deep
 6    channels, shallow channels, deep channels.  You know,
 7    they're dynamic animals.  So to put a depth on a river,
 8    it's just really not a logical way to look at it.
 9  Q.   You talk about in your book in various places
10    the conditions for -- that are ideal for boats like
11    inflatable kayaks, inflatable rafts.  Is your book
12    written for the whitewater enthusiast?  Is that a
13    correct --
14  A.   The whitewater section of the book is written
15    for the whitewater enthusiast, yeah.
16  Q.   And so what would your flow range be, just so
17    that we're clear, for a canoe on the Upper Salt if you
18    had it filled with goods, 500 pounds, historical canoe?
19    I understand your background with historical boats is
20    not deep, but you do understand the river.  So what
21    flow range would you offer is a reasonable flow range
22    where the river from Segment 2 and Segment 3 could be
23    boated by a loaded canoe or a loaded flatboat?
24  A.   Well, I think a canoe could go lower than a
25    flatboat.  And so the number that sticks out in my head
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 1    is 200 cfs, because that's kind of the general base
 2    flow of the river, and that's when the channels are
 3    still in existence, you know, the normal deep water
 4    channel along the river.  So whether you're boating it
 5    or whether you're lining the rapid, it seems, to me,
 6    you can normally find a channel at that level, and
 7    certainly, it just gets easier the higher it goes from
 8    there.  I don't know what a flatboat might require.
 9    Probably a little bit more than that.
10  Q.   A little bit more than 200?
11  A.   Yeah.
12  Q.   Any estimate?
13  A.   Oh, let's say 400.  I mean, I've seen the
14    river few times at 400 cfs, and it's certainly easy
15    enough to find a deep channel everywhere.
16  Q.   So when you talk about seasons for boating in
17    your book, those seasons are geared towards your
18    recreational whitewater boater.  Is that right?
19  A.   Correct.
20  Q.   So if you're coming up with a season for
21    commercial boating purposes for a loaded historical
22    canoe -- and I believe I heard you just say 200 cfs is
23    your low.  I don't think you said a high.  But what
24    range of months would you provide as a season for a
25    loaded canoe on the Salt?
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 1  A.   Again, the hydrologist could probably answer
 2    that better, but, you know, I mean, if 200 cfs are low,
 3    then it's most of the year except maybe in times of
 4    drought.  You know, normally, the river comes up in
 5    February and goes down in May for higher levels, which
 6    is what I indicated in the book.  And summer
 7    thunderstorm season is erratic.  So yeah, that's a
 8    range.
 9  Q.   And what is the upper-range limitation where
10    you would not use a canoe on the Upper Salt?
11  A.   I think the river gets -- starts to take on
12    different characteristics around 3,000 cfs, above that
13    level.  So I think it becomes more challenging at that
14    point.
15  Q.   You described various amounts of rapids.  You
16    were asked some questions by Mr. Helm about those.  Can
17    you characterize the percent of the time that the river
18    is in a rapid state versus a pool state, from your
19    opinion?
20  A.   Oh, you know, we tend to focus on the rapids,
21    and so taking that into account, it's probably in a
22    pool state more than half the time and in rapids much
23    less than half the time.  I'm just estimating that.
24    Probably 70/30 in favor of the pools.  But, yeah, I
25    don't know.  You would have to have a more scientific
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 1    survey of the river, I guess, to come up with an
 2    accurate number there.
 3  Q.   And pools are generally flatwater, in your
 4    opinion?
 5  A.   Yeah, flat, or, I mean, there could be
 6    current in them, but not any major obstacles.
 7  Q.   I believe you used the word, quote, decent
 8    chance of running Quartzite prior to its being
 9    dynamited.  Were you referring to running the rapid
10    actually in the boat or lining the rapid?
11  A.   I was referring to running the rapid, yeah.
12  Q.   What is the chance of success if you're
13    lining the rapid?
14  A.   Oh, nearly a hundred percent, if I suppose.
15    I mean, if you let the rope get out of your hand,
16    there's a big pool down below where you could swim
17    after your boat.  Yeah, I think pretty good chances of
18    getting through okay lining it.
19  Q.   You were asked a question about 10,000 pounds
20    of wheat being transported on the Salt.  Are you
21    familiar with the historical account of, in fact,
22    10,000 pounds of wheat being transported on the Lower
23    Salt?
24  A.   I was not aware of that.
25  Q.   Does that surprise you that that actually
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 1    happened?
 2  A.   It surprises me less if it's further
 3    downstream on the Lower Salt where there's perhaps less
 4    distance to cover.  Yeah, it surprises me a little bit,
 5    yeah.
 6  Q.   So in Segments -- what the State's calling
 7    Segment 6, after the Verde comes in as a tributary to
 8    the Salt, I believe that's where the 10,000 pounds of
 9    wheat was transported.  So given your understanding of
10    the Salt River, would you believe the Salt to be
11    capable of, in fact, aiding in transporting
12    10,000 pounds of wheat?
13  A.   Yes, I'm surprised that someone transported
14    10,000 pounds of wheat below the Verde confluence.  If
15    that's actually the case, then perhaps it's tenable in
16    the upper river as well.
17  Q.   You were not surprised, based on the extra
18    flow that comes in in the lower part of the river as
19    compared to the Upper Salt?
20  A.   That's true.  There's perhaps more water in
21    the river down below the Verde.
22  Q.   I don't mean to put words in your mouth.
23  A.   It's just 10,000 pounds of wheat is -- it's a
24    big load.  I'm surprised someone took that down the
25    Salt.
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 1  Q.   Have you ever seen any logs that block the
 2    channel of the Salt River?
 3  A.   No, I have not.
 4  Q.   I wasn't clear.  Where is Topock Marsh?
 5  A.   That's on the Colorado River downstream from
 6    Lake Mead and Lake Mohave.  It's near Needles,
 7    California.  And it's my understanding that it's an old
 8    backwater section of the Colorado River.  There's some
 9    sort of dam control now that they control the level of
10    the marsh to coincide with migratory birds.  It's a
11    large swampy area along the Colorado River near
12    Needles.
13  Q.   Do you know what the depths of the water are
14    in that area?
15  A.   I would guess 5 to 10 feet or deeper.
16  Q.   And you used your kayak in that area?
17  A.   I have paddled my kayak there, yes.
18  Q.   One more question.  Have you ever run a river
19    without looking at a gage before?
20  A.   Yes.  Regularly.
21  Q.   And how do you do it?
22  A.   You show up and you look at the river, and
23    you decide if it's big enough to make it practical to
24    go downstream, and you read the river as you go.  You
25    listen for rapids and you look at the rocks and you
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 1    look at the currents, and you just -- you make your
 2    way.
 3        MR. SLADE: I have no further questions.
 4    Thanks a lot for coming out, Mr. Williams.
 5        THE WITNESS: Thank you.
 6        CHAIRMAN NOBLE: Are there any other
 7    questions for Mr. Williams?
 8        Seeing none, Mr. Williams, again, on
 9    behalf of the Commission, we express our appreciation
10    to you for being a witness in these proceedings.  You
11    are excused.  You may remain, if you would like to, and
12    view further proceedings today, or you may simply
13    depart.
14        THE WITNESS: Thank you.
15        CHAIRMAN NOBLE: We'll take our lunch
16    break and return at 1:20.
17        (A recess was taken from 11:54 a.m. to 1:20
18    p.m.)
19        CHAIRMAN NOBLE: Okay.  We're ready to
20    proceed.
21        Would the record please reflect that
22    Commissioner Jim Henness is not here this afternoon.
23    We will proceed in his absence because we do have a
24    quorum.
25        Mr. Slade?
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 1        MR. SLADE: Thank you, Mr. Chairman,
 2    Commissioners.
 3        Again, Eddie Slade representing the
 4    Arizona State Land Department.  And I'm joined this
 5    afternoon with Mr. Alex Mickel, spelled, last name,
 6    M-i-c-k-e-l.
 7        CHAIRMAN NOBLE: Could you move that
 8    microphone just a little bit closer to you?  Maybe turn
 9    it up or something?  By that, I mean --  Yeah, like
10    that.  There we go.  Bend it up.
11        MR. SLADE: How's that?
12        CHAIRMAN NOBLE: Much better.  Thank
13    you.
14    
15        ALEX MICKEL,
16    called as a witness on behalf of the State Land
17    Department, was examined and testified as follows:
18    
19        DIRECT EXAMINATION
20        BY MR. SLADE: 
21  Q.   Alex -- I'll call you Alex, if that's okay.
22  A.   Yeah.
23  Q.   Could you please introduce yourself, your
24    full name, for the record?
25  A.   Alex Mickel, M-i-c-k-e-l.  And 53 Rio Vista
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 1    Circle, Durango, Colorado, is where I reside.
 2  Q.   And that's where you live.
 3        What is your occupation?
 4  A.   I am a river outfitter.
 5  Q.   What's the name of your outfit?
 6  A.   Mild to Wild Rafting.
 7  Q.   Where is it based?
 8  A.   We operate --  Our base is in Durango,
 9    Colorado.  And we operate on the Upper Salt as well.
10  Q.   The Upper Salt in this case, this river?
11  A.   Yes.  I think what's referred to as Segment
12    2.
13  Q.   Gotcha.
14        How long have you been operating on the Upper
15    Salt?
16  A.   I've had a commercial operation on the Upper
17    Salt since 1998.
18  Q.   And in general, how long have you been
19    operating your business?
20  A.   Since 1994.
21  Q.   Why did you choose to operate on the Upper
22    Salt?
23  A.   Because I loved it.
24  Q.   What do you love about it?
25  A.   Well, I just love the whole area, the
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 1    characteristics of the area, the beauty of the river,
 2    and just the whole experience it offers our guests and
 3    myself even when I'm there.
 4  Q.   How did you get involved with boating?
 5  A.   Started boating when I was a teenager in
 6    southern Michigan and northern Ohio, going down to West
 7    Virginia and Pennsylvania.  Finished high school in
 8    Colorado where I started kayaking and rafting more.
 9    Then through college, I became a commercial guide.  And
10    after college, I started into -- as a operator,
11    outfitter.
12  Q.   What type of boats have you used over your
13    time boating?
14  A.   I've used about every kind.  Rafts, rubber
15    rafts, inflatable kayaks, hardshell kayaks, canoes,
16    recently stand-up paddle boards, river boards, inner
17    tubes.  I've gone down the river about anyway I could
18    think to go down a river.
19  Q.   Have you know been in a flatboat?
20  A.   I've been in a flatboat on a lake and on a
21    river once, maybe twice.
22  Q.   What river?
23  A.   Animas River in Durango.
24  Q.   Is that the river that just had the toxic
25    waste spill?
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 1  A.   Yeah.  We're trying to not publicize that
 2    anymore, but yes.  We've got a new set of liability
 3    waivers, yeah.
 4  Q.   We won't talk about that anymore.
 5        Can you talk about a little bit about your
 6    operation on the Upper Salt?  What is the season that
 7    you're operating up there?
 8  A.   We generally open the first of March, end of
 9    February at the earliest, and go somewhere between
10    early May and the end of May.  The longest we've
11    operated it is into early June.
12  Q.   And how many employees are working for you in
13    that area during that time?
14  A.   About 20 to 25.
15  Q.   Full-time?
16  A.   No.  I would say that there's about -- 14 of
17    those are full time, and then there's some --
18    part-times are splitting time between there and other
19    places.
20  Q.   How many employees do you employ, in general,
21    across your operation throughout the states that you
22    operate in?
23  A.   We seasonally peak at about 85 to 90
24    employees.
25  Q.   You're the owner, and -- I guess, would you
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 1    be a president?
 2  A.   Yes.  We're a corporation, and I'm the
 3    president, founder, with my wife.
 4  Q.   What type of trips do you offer in the Upper
 5    Salt?
 6  A.   We offer trips from a half day in length to
 7    five days in length.
 8  Q.   Okay.  And who was your target audience for
 9    these trips?
10  A.   It's people looking to get out and experience
11    whitewater rafting.  What we sell on the Upper Salt
12    River is a whitewater experience, which is
13    characterized by being splashed and getting wet in
14    waves and so forth.
15  Q.   How much do you charge for these trips,
16    generally?
17  A.   Half day trip is about $85, and I think the
18    five days about 900.
19  Q.   What type of boats are you using?
20  A.   We're using for that rafts ranging from
21    12 feet in length to 16 feet in length, as well as
22    inflatable kayaks.
23  Q.   Why do you choose those type of boats?
24  A.   Because at this time, they're the best boats
25    available for what we're doing, transporting people
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 1    down the river.
 2  Q.   What type of loads do you have in the various
 3    boats, whether it's the day trip or the longer five-day
 4    trips?
 5  A.   We generally have about six to eight people
 6    per guest -- or, per guide on a shorter trip, and the
 7    longer trips would be more about four in a boat.
 8  Q.   Four in a boat?
 9  A.   As a general rule.  We may have six on a
10    longer trip.
11  Q.   Does that include gear for that trip as well?
12  A.   That would include some of the gear, but it
13    would also be accompanied by another boat that's
14    primarily there to carry gear.  It would have one or
15    two possible passengers as well in it.
16  Q.   Do you operate outside of that February/March
17    to May/June time frame at all?
18  A.   No, we do not.
19  Q.   And why not?
20  A.   Because it's not --  Outside of that time, we
21    can't predict the experience that we want to sell to
22    our customers, what we target.  What --  The experience
23    that our customers want, it's being splashed, it's
24    waves, it's characteristic of spring runoff, and that's
25    the market that we -- we know and the market that we
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 1    sell to.  And during that time, we can predict those
 2    conditions and set a reasonable expectation.
 3  Q.   So outside of that time period, there aren't
 4    as many splashes?
 5  A.   That would be correct.  The waves get smaller
 6    as the river goes down.  And it's not as wet and
 7    thrilling.
 8  Q.   Is the river still able to be used by boats
 9    outside of that time period, February/March to
10    May/June?
11  A.   Yeah.  We've been on the river -- I've been
12    on the river personally as low as about 180 cfs in that
13    section above Gleason Flats, that low.  We've had
14    clients down to about 220 cfs where we've got a group,
15    we explain to them the condition, they still want to
16    go, and we go rafting and they have a good time.  But
17    to the general public, when we're putting out our
18    message about what we provide, that 250 to 300 cfs
19    range is really not what we're putting out there, so
20    only on a special occasion will we deliver -- will we
21    operate.
22  Q.   You talked about the seasonal range.  What is
23    the flow range that you operate on?
24  A.   We've rafted -- we operated commercial trips
25    from between just above 200 cfs to about 7,500 cfs, and
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 1    it's at the Chrysotile USGS gage.
 2  Q.   I'll come back to a few more details about
 3    boating on the Salt specifically.
 4        But regarding your permitting for your trips,
 5    can you explain to the Commissioners how the permitting
 6    works, who provides the permits, either of the parties
 7    or if there are multiple parties?
 8  A.   Well, I think I understand your question, so
 9    let me know if this isn't the right answer.  But we are
10    permitted commercially to operate by the White Mountain
11    Apache Tribe and the U.S. Forest Service, jointly.
12    They have a shared management agreement between the two
13    of them on that stretch of river for -- from Highway 60
14    just below Apache Falls down to Gleason Flats, and then
15    below Gleason Flats, that's permitted completely by the
16    Forest Service.
17  Q.   Have you ever boated above the Highway 60
18    bridge?
19  A.   Yes, I have.
20  Q.   Can you explain where you've boated above
21    that?
22  A.   I have boated from the point of pines -- I
23    believe it's called -- Wildcat Point up on Forest
24    Service land above the reservation all the way through
25    down to Highway 60.
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 1  Q.   And what river is Wildcat Point on?
 2  A.   The Black River.
 3  Q.   Okay.  The Black.
 4        So you've boated the Black.  And then have
 5    you boated completely what the state is calling Segment
 6    1 of the Salt River, which begins at the confluence of
 7    the White and the Black down to Apache Falls?
 8  A.   Yes, in its entirety.
 9  Q.   Did you do that legally?
10  A.   Yes.
11  Q.   And who gave you the permit for that?
12  A.   The White Mountain Apache Tribe.  We actually
13    have escorted several members down when they were
14    exploring the idea of opening commercial operations
15    there.
16  Q.   And will they or do they open up commercial
17    operations?
18  A.   They have not.
19  Q.   Do you suspect they might?
20  A.   I believe at some point in time.  I have no
21    time frame to that, though.
22  Q.   Do you know where on Segment 1 they would
23    open up commercial operations, if at all?
24  A.   It would be on the Black River down to Black
25    River Crossing, which I think's about 12 miles or so
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 1    above Highway 60, but I would have to refer to a map
 2    for the exact mileage.
 3  Q.   And is that --  Are you familiar with what's
 4    been called Flying Gorge --
 5  A.   Yes.
 6  Q.   -- or Flying V Gorge?
 7  A.   Yes.
 8  Q.   Can you explain a little bit about where that
 9    is?
10  A.   It's immediately above Highway 60.  The
11    Flying V Gorge is so named because of Carrizo Creek and
12    the river and the V that it makes in the canyon as they
13    come together.  It's real evident as you come down the
14    river why it's called that.  But anyways, it's there.
15    It's thunderous whitewater, for sure.
16  Q.   But you have boated that section?
17  A.   Yes.  In a hardshell kayak.
18  Q.   Mr. Fuller has made a determination, based on
19    the evidence that he's reviewed, that Segment 1 from
20    the confluence of the White and the Black to the point
21    below Apache Falls is nonnavigable partly because of
22    Flying Gorge.  Would you agree with that assessment?
23  A.   I would agree.  As a standard of historical
24    craft, absolutely.
25  Q.   And why is that?
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 1  A.   The whitewater is just too big and just too
 2    constricting, especially through that Flying V Gorge.
 3    That's a place for hardshell kayaks only.
 4  Q.   And is that different in Segment 2 which
 5    begins below Highway -- below Apache Falls and
 6    continues down to Sleeper Rapid?  Is that segment
 7    Segment 2 different than Segment 1, which you just
 8    described that has Flying Gorge?
 9  A.   Oh, absolutely.  It's -- the gradient's much
10    steeper.  The rapids are not even comparable, they're
11    so much larger.  I mean, there's 20- to 30-foot falls
12    in there.
13  Q.   Let's talk a little bit about the rapids on
14    Segment 2.  As you move down the river, beginning your
15    trip from right below Apache Falls, can you describe to
16    us some of the major rapids that you come across and
17    what you would do when you come across those rapids?
18  A.   Starting immediately below Apache Falls?
19  Q.   Yes.
20  A.   Well, the first rapid is called -- I mean, I
21    could go -- I mean, I've done that trip hundreds of
22    times.  I could go detailed -- I don't know how much
23    detail you're after.  But there's many Class II and III
24    rapids between there, heading downstream in the
25    immediate first seven miles of Cibecue Creek and . . .
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 1  Q.   You're aware that this case is about
 2    historical boats being able to navigate the river at
 3    the time of statehood.  Is that correct?
 4  A.   Yes.
 5  Q.   So I'm going to ask you to think of the river
 6    using historical boats, like wooden flatboats and
 7    wooden canoes.  And if you're starting from below
 8    Apache Falls, can you walk us through what rapids would
 9    be of concern to you and how you would deal with those
10    as you moved down through to Sleeper Rapid, which is
11    the end of Segment 2?
12  A.   Sure.  We can work our way through there.  It
13    would all vary a little bit depending on water levels.
14    You know, every rapid is a little different at each
15    water level, so you would be considering it as you move
16    downstream.  There's -- I guess, the biggest areas of
17    concern at lower flows outside of the prementioned ones
18    of Black Rock, Corkscrew, Quartzite, and The Maze would
19    be Rat Trap Rapid above Gleason.  And that would be
20    primarily a concern of lower flows with a sharp, short
21    ledge.  That would probably -- that would be easily
22    portaged on river right.  And if I go back upstream,
23    there's gonna be -- it just varies so much on water
24    level and hazards as you're coming down.  There's no
25    major -- there's no place that -- what I would call
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 1    ideal flow -- if I was in a flatboat and it was around
 2    5- to 600 cfs, I would be deathly worried about -- you
 3    know, especially on the day stretch above Cibecue.  As
 4    you got further downstream, you know, I would proceed
 5    with caution at Quartzite and Black Rock.  I would
 6    probably scout them and pick a line on the way through.
 7        Quartzite, preexisting the dynamiting of
 8    Quartzite Falls, depending on the water flow level, you
 9    would probably want a line or portage.
10  Q.   What does "lining" mean to you?
11  A.   That means I would attach a rope to the boat
12    and navigate it over -- it's a little different than
13    what I heard described earlier.  In my mind, I consider
14    it being more -- kind of getting it over to the side
15    and pushing it over and holding the rope, rather
16    than -- I heard referred to letting the boat run the
17    rapid on its own while on the line as ghosting the
18    boat, but . . .
19  Q.   And have you ever lined any of the Salt River
20    rapids?
21  A.   I have not.
22  Q.   What did you do instead?
23  A.   I have portaged at Quartzite Falls pre- --
24    pre-'93.
25  Q.   Okay.  And what did that mean to you?  What
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 1    did portaging entail?
 2  A.   Well, it entailed some labor.  Used to
 3    portage on the river left and you take your gear up and
 4    over, and then you would take your raft up and over on
 5    river left at high flows.  At lower flows, it was much
 6    easier to line.  But the few times I was there, prior
 7    to it being dynamited, the river was in -- one time in
 8    excess of 7,000 cfs, another time in excess of 3,000,
 9    and at those flows, we deemed it safer to portage on
10    the river left rather than deal with the historic
11    lining -- place of lining on the river right.
12  Q.   If it was a flow more like 300 cfs, would you
13    be portaging or lining?
14  A.   I believe we would be lining, absolutely.
15  Q.   I should have said this before, but how many
16    trips have you done on the Upper Salt River?
17  A.   Above -- above Hoodoo, which is above the
18    salt banks, hundreds.  I don't really know the exact
19    number.  Below Hoodoo down to Gleason Flats, on that
20    section, probably -- I don't know -- 30 times.  And
21    then all the way from Gleason to Roosevelt or
22    Highway 288, I've only done about probably 8 to 10
23    times.
24  Q.   Where are you permitted to camp as you move
25    down the river?  I know we had a couple questions about
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 1    that.
 2  A.   Well, we're permitted to camp about anywhere
 3    except for a few places that are closed, some for
 4    cultural reasons and some for wildlife reasons.
 5    There's an eagle closure on the river left just below
 6    the salt banks.  And then the salt banks area is closed
 7    for cultural reasons for the Apaches.
 8  Q.   So you can camp both on the far service side
 9    on river left and on the White Mountain Apache on river
10    right as long as it's not closed?
11  A.   Right.  As long as it's not a special area of
12    closure.
13  Q.   What would you estimate, from your
14    understanding of the Upper Salt River, would be a range
15    that a canoe historic -- historical canoe made of wood
16    to be used on that stretch, a range of flow?
17  A.   That would be -- the higher flows would be
18    the bigger concern, and I would think probably between
19    100 cfs and about 3,000 cfs.  And then some of the
20    sections, I would become concerned above 3,000 cfs.
21  Q.   And same question for a historical flatboat.
22    What range would you advise someone that they could run
23    a historical flatboat loaded with goods in that
24    segment?
25  A.   Yeah, with the canoe and without.  It would
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 1    depend how heavily you're loaded.  But I would think
 2    with a flatboat, you could go between probably 400 and
 3    4,000 cfs.  You would have a little more ability to
 4    sustain swamping.
 5  Q.   Have you ever seen canoes on the Upper Salt
 6    River?
 7  A.   Yes.
 8  Q.   Frequently?  Infrequently?
 9  A.   Regularly.  I mean, you know, we're down
10    there -- we're not -- I don't live on the banks of the
11    river like I did originally when we first started.  But
12    our crew camps right there at Second Camp for 90
13    days-plus, and I used to participate in that when I was
14    younger.  And you would see all kinds of craft come
15    down.
16  Q.   You have got family and kids up in Durango?
17  A.   Yes.  Four of them.
18  Q.   Mr. Fuller estimated that flatboats could be
19    used on Segment 2 about 50 percent of the year.  Do you
20    agree or disagree with that estimate?
21  A.   Yeah, I think that's a safe estimate.  Yeah.
22    I would assume that the best way to answer that
23    question would be just to take that flow range and then
24    place that over a hydrograph, and I think it would
25    be -- if the question is pertaining to flow and not
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 1    50 percent of the time would you be successful and sink
 2    your craft -- or not sink your craft, because I don't
 3    think you would sink your craft 50 percent of the time,
 4    if that's the question.
 5  Q.   What percent of the time would you sink your
 6    craft?
 7  A.   I would think rarely.  I think you would
 8    damage it regularly and have to repair it, but I don't
 9    think you would destroy it.
10  Q.   From your understanding of boat use and
11    historical boat use, was repairing crafts a regular
12    part of that experience?
13  A.   Absolutely.  I mean, you would practically
14    rebuild boats sometimes on those historical trips, from
15    the accounts that I've read.
16  Q.   Have you ever had to repair any of your
17    boats?
18  A.   Absolutely.  More than I'd like.
19  Q.   What did that entail?
20  A.   Well, that entails you pull over --  You
21    know, the boats even today will get rips and tears in
22    them, and we'll pull over and we'll patch them.  And
23    depending on the severity, sometimes you're forced to
24    stop there, and maybe you spend a night sooner than you
25    would want to and repair it, or sometimes you can do a
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 1    quick repair and keep moving down that same day, but
 2    usually -- oftentimes you have to repair overnight.
 3  Q.   Out of Segment 3, which begins at Sleeper
 4    Rapid -- below Sleeper Rapid and moves until the
 5    Roosevelt Dam -- of course the dam is submerged -- or,
 6    the river is submerged down by Lake Roosevelt, so I
 7    believe it's about Highway 288 that's still the river.
 8    How does that Segment 3 compare to Segment 2 upstream?
 9  A.   Well, it's much milder.  It's pretty well
10    channeled along through there, and it's pretty, you
11    know -- and there's some good current, but you're
12    definitely paddling out at that point.  It's not nearly
13    as wild and characteristic.
14  Q.   Do you know why the Salt River is called the
15    Salt River?
16  A.   Well, it's called the Salt River -- there's
17    large salt banks along the river.  There's one -- a
18    very large one upstream along Highway 60 that's very
19    impressive.  I believe that's where it gets its name.
20  Q.   Is there any Apache history with that area
21    that you know of?
22  A.   Well, the salt banks is part of the origin
23    story of the Apaches, is how I understand it, the White
24    Mountain Apache.  And that's why it's closed and so
25    forth.
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 1  Q.   Have you ever come across logs that have
 2    blocked the river in Segment 2 or Segment 3?
 3  A.   No, I have not.
 4  Q.   Have you ever come across any beaver dams in
 5    those segments?
 6  A.   No.
 7  Q.   Have you seen beaver?
 8  A.   I don't think I've seen beaver.  I've seen
 9    evidence of beaver on the bank, dwelling.
10  Q.   Would you agree that the river is a
11    pool-and-riffle pattern?
12  A.   Yes.
13  Q.   What does that mean to you?
14  A.   Well, that means that the majority of rapids
15    are created by either deep debris flow or caving in of
16    rock from the canyon wall, and essentially dams the
17    river and creates a riffle or a rapid.  It tends to
18    pool the water up behind it as well.
19  Q.   What percent of the river, from your
20    perspective and experience, is pool or riffle?
21  A.   Boy, to break that into a percentage, I would
22    say it's probably -- I mean, if the river from that
23    segment is 50 miles, I've gotta think if you put all
24    the rapids together, it's a mile of it or something.  I
25    don't know, you know.
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 1  Q.   So the vast majority, from what I understand,
 2    would be in its pool state?
 3  A.   Yes.  It's not a rapid -- continuous rapid,
 4    by any means, no.
 5  Q.   A pool, from your perspective, is relatively
 6    flatter water?
 7  A.   Yes.  It's flatter, calmer water.  You're
 8    able to row easily through.  And it takes on more of
 9    that characteristic as you continue downstream,
10    especially.
11  Q.   Did you ever come across split channels on
12    the Upper Salt?
13  A.   Sure.  Three-Way Rapid is a very good example
14    of one on the day stretch on the first 10 miles.  Just
15    below Cibecue, river comes down and splits into three
16    ways.  The middle channel is the one you generally
17    take.
18  Q.   Is it more difficult to navigate in that
19    split channel than in other places?
20  A.   No.
21  Q.   Have you boated from Stewart Mountain Dam
22    down to Granite Reef Dam?
23  A.   No.  My experience on the Salt River is
24    completely above Highway 288.
25  Q.   Have you boated other Arizona rivers and
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 1    streams?
 2  A.   Yes.  Black, as we just mentioned.  I've
 3    boated the Verde River.  Let's see.  The Tonto Creek,
 4    I've boated.  What else in Arizona?  That's about it.
 5    Really the Verde, Tonto, and the Salt and Black.
 6  Q.   How does Tonto Creek compare to the Salt
 7    River in the upper end of the Salt, Segment 2?
 8  A.   Well, it's a lot smaller.  You know, it takes
 9    good timing to have an opportunity to get down that at
10    a descent flow.  I haven't done it -- and it's, like,
11    I've only done from Rye Creek down, which is a shorter
12    section of it.  It's kind of a Class II, maybe a little
13    bit of Class III.  Beautiful.
14  Q.   Would you categorize the Salt as a shallow
15    desert stream?
16  A.   No, I would not.
17        MR. SLADE: Mr. Chairman, I don't
18    believe I have any more questions.
19        CHAIRMAN NOBLE: Thank you, Mr. Slade.
20        Is there anyone who wishes to examine
21    the witness?
22        MR. HEILMAN: Yes, Mr. Chairman.
23        CHAIRMAN NOBLE: Mr. Heilman.
24        MR. SLADE: Are there any pro
25    navigability folks here that need to go?
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 1        CHAIRMAN NOBLE: Pro navigability
 2    advocates that would like to examine him in the means
 3    of direct?
 4        MR. HOOD: Mr. Chairman, regardless of
 5    how Mr. Helm wants to characterize himself, he's pro
 6    navigability.  He ought to go before the rest of us go.
 7        MR. HELM: Mr. Hood, he's such a
 8    mind reader that he knows what my clients have told me.
 9    I would suggest if he knows what my clients have told
10    me to do, he had better disclose it or he'd better get
11    out of this room.
12        CHAIRMAN NOBLE: Mr. Heilman, would you
13    please come forward?
14        MR. HEILMAN: Sure.
15    
16        CROSS-EXAMINATION
17        BY MR. HEILMAN: 
18  Q.   Good afternoon, Mr. Mickel.  My name is Jeff
19    Heilman.  I represent Salt River Project in these
20    proceedings.
21        I just want to ask you a few questions, first
22    about your business, and then given that you've done
23    this stretch of the river hundreds of times, some
24    questions about the various rapids you might encounter.
25  A.   Sure.
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 1  Q.   The first thing I'm going to hand you is a
 2    printout of your website from the Salt River rafting
 3    section.
 4  A.   Sounds good.
 5        MR. HEILMAN: That's Exhibit C031,
 6    SRP 2.
 7        THE WITNESS: There's no typos, are
 8    there?
 9        BY MR. HEILMAN: 
10  Q.   No.
11        The first sentence on that page under the
12    heading, it says, "We are done running the Salt for
13    this 2015 season but we can't wait to raft with you
14    next spring!  The 2016 season will begin early March
15    and run through April or May!"
16        So is the rafting season for the Upper Salt
17    typically three months?
18  A.   Well, it varies.  We hope for three months
19    and that predictable season where we can deliver the
20    experience that we're advertising, yes.
21  Q.   Why is it -- why do you only run during the
22    springtime?
23  A.   Because that's when we can predict the runoff
24    that provides the experience that we're selling.
25  Q.   And sometimes that rafting season can be just
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 1    March through April?
 2  A.   Yes, sometimes on low-water years, it can be
 3    just March and into early April.
 4  Q.   And in addition to rafting tours on the Upper
 5    Salt River, your company also offers rafting on the
 6    Colorado, the Upper Animas, the Lower Animas, the Upper
 7    Piedra, and the Lower Piedra, right?
 8  A.   Yes.
 9  Q.   What's the rafting season for the Lower
10    Animas River?
11  A.   The Lower Animas River we generally open mid-
12    to late April and raft through September.
13  Q.   Okay.  The website -- your website actually
14    says through October sometimes?
15  A.   Well, we did our last trip this year
16    October 5th, but if you've got a big enough group, I'll
17    take you next week.
18  Q.   That river's also -- that is also based on
19    water level --
20  A.   Yes.
21  Q.   -- season?
22        What's the rafting season for the Upper
23    Animas River?
24  A.   It usually -- we finish around the first of
25    August, and we will start kind of mid-May.
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 1  Q.   Okay.  How about for the Lower Piedra River?
 2  A.   We generally start in end of April, and we'll
 3    go through early to mid-June, and it will vary a little
 4    bit season to season, of course.
 5  Q.   And then for the Upper Piedra?
 6  A.   Same as the Lower Piedra.
 7  Q.   How about for the San Miguel River?
 8  A.   The San Miguel River, we tend to go until
 9    about -- well, we'll start middle of May and usually go
10    until about end of July.
11  Q.   And your company also offers guided rafting
12    trips in Utah on the Colorado River?
13  A.   That's correct.
14  Q.   What's the rafting season for the Colorado?
15  A.   It's --  We offer trips generally April
16    through -- into early October.  So I believe some
17    companies go even longer.
18  Q.   In Arizona, you offer rafting on the Verde.
19    Is that right?
20  A.   Well, we used to offer it more often, but
21    right now, we've got an endangered species issue and
22    the Forest Service is not permitting anyone.  So we
23    need to address that, yeah.
24  Q.   When you were running, what was that season
25    like?
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 1  A.   On the Verde River, that season was generally
 2    more mid- to late February, into -- through March.
 3  Q.   So is it safe to say that the rafting tour on
 4    the Salt River is on the lower -- the season is on the
 5    shorter end when you look at all the rivers that you
 6    offer tours on?
 7  A.   Compared to the Animas River in Colorado, I
 8    would say it's in the middle.  We have a longer, more
 9    robust season than we do on the Piedra, a longer season
10    on the San Miguel.  Not nearly as much participation,
11    though.
12  Q.   And how long is the kayaking season?  Do you
13    offer kayaking tours when you don't offer rafting
14    tours?
15  A.   No.  Generally, they're side by side.  It's
16    at the same time.
17  Q.   Given all the rivers that you offer tours on,
18    which tours are the most popular?
19  A.   Well, we take the most people down the Lower
20    Animas.  We take the next most down the Salt River.
21  Q.   Okay.  I'm looking back at this printout from
22    your website.  The box over on the right says
23    "Adventure Level" for rafting.
24  A.   Uh-huh.
25  Q.   And you have it listed as Intermediate.
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 1  A.   Uh-huh.
 2  Q.   What does "Adventure Level" mean?  What are
 3    you trying to get across there?
 4  A.   Well, you know, that's a hard thing to
 5    communicate, you know.  What it is to you and what it
 6    is to me can be totally different.  It's like we're
 7    trying to say -- it's like a ski area with green runs,
 8    blue runs, black runs.  You know, this is like a blue
 9    run.  It's an intermediate run.  It's for someone who's
10    comfortable around water.  If you're really scared of
11    water, you know, you would be terrified if you fell in
12    the water, you probably shouldn't make this your first
13    rafting experience.
14  Q.   Right.  And what makes rafting the Salt
15    River -- the Upper Salt River intermediate compared to
16    a trip that you might rate as mild?
17  A.   I would say it's the -- you know, the whole
18    experience of the chance that you could fall into the
19    river.  You know, especially if you're in an inflatable
20    kayak, there's more of a chance you could fall in.  As
21    that elevates, the adventure level goes up.
22        I mean, the remoteness is also an issue.  The
23    further you are from assistance or help, everything
24    takes on a greater degree of risk and adventure, you
25    know, so it just varies.  You know, sometimes people
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 1    are like, "Not nearly adventurous enough.  If that was
 2    intermediate, it was boring."  I was like, "That was
 3    way too much."  So you're trying to strike that happy
 4    medium when you're advertising to masses of people.
 5  Q.   Sure.  And then --
 6  A.   And communicate, as clearly as you can, what
 7    it is you're offering.
 8  Q.   Right.  So for inflatable kayaks, you
 9    actually have "High Adventure"?
10  A.   Uh-huh.
11  Q.   What you were saying earlier, it's easier to
12    flip in a kayak than it is in a raft?
13  A.   An inflatable kayak, yes, you're controlling
14    your own destiny.  So there's people that have never
15    been in a boat before and they're coming out and
16    they're doing that.  So you should be someone who's fit
17    and enjoys adventure.  You know, if your idea of
18    adventure is shopping at the mall, you know, this is
19    probably not something you should do.
20  Q.   Also, for premium boats, you have "High
21    Adventure."  What is a premium boat?
22  A.   It's a smaller boat.  We kind of let the
23    guides be more aggressive in them, and they do more
24    surfing and playing in the water, so there becomes an
25    increased risk of people falling in.
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 1  Q.   Does the smaller size of the boat allow for
 2    that, being able to maneuver better or --
 3  A.   It's part of the premium experience because
 4    it's a more intimate guest-to-guide ratio.  So instead
 5    of being eight people and a guide, there's only three
 6    or four and a guide.  People enjoy the guides.
 7  Q.   But does the smaller boat allow them to do
 8    more within the rapids than the larger boats?
 9  A.   I'm not sure -- not really.  I mean, you can
10    surf in either boat.  But definitely the bigger --  The
11    smaller the boat, the bigger the wave feels, yeah.  If
12    that answers your question.
13  Q.   It does.  Thank you.
14        And then in the Restrictions section of that
15    box, it sets the raft age limit at "Ages 8 and up
16    (except at high water)."  How high does the water have
17    to be to change the age limit from 8 and up?
18  A.   It depends the segment a little bit.  So if
19    they're going all the way through the wilderness, about
20    2500 cfs.  On a day trip, they're more about 3,000 cfs.
21  Q.   And how often does that happen in a given
22    season?
23  A.   It's been a while, so . . .
24  Q.   And then the age range for inflatable kayaks
25    is age 16 and must be 5 foot, 2 inches.  Why do you
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 1    need to be 16 for kayaking but you don't have to for
 2    rafting?
 3  A.   We just want them to have that mental
 4    awareness because there's a greater chance that they're
 5    going to end up in the water.  We want them to be able
 6    to understand and be clear on their communications and
 7    so forth.  And also, we just only -- you just only want
 8    so many people coming down in those, so it's really you
 9    want people who really want to do that.  You don't want
10    to push people into that.
11  Q.   Why do you have to be 5 foot 2?
12  A.   It's just in the paddling.  It's kind of --
13    We've been thinking about changing that, but we
14    haven't, because the boats used to have a larger tube,
15    the kayaks we use.  The younger kids would have a
16    harder time reaching around them, the tubes, and paddle
17    effectively, but the newer ones seem to have smaller
18    tubes, are becoming less of an issue, but --
19        CHAIRMAN NOBLE: Mr. Heilman?
20        MR. HEILMAN: Yes?
21        COMMISSIONER HORTON: Is the water as
22    cold as the Colorado?
23        THE WITNESS: It depends on the time of
24    year.  But in the spring runoff, I'd say it's probably
25    colder -- not as cold as coming out of the bottom --
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 1    Do you mean the Colorado River below -- below Glen
 2    Canyon?  No.
 3        COMMISSIONER HORTON: Right.  I meant
 4    going through the canyon itself.
 5        THE WITNESS: Where we operate on the
 6    Colorado River, the water's pretty warm out by Moab
 7    because it's not coming out of the bottom of the lake.
 8    That's why I was confused.
 9        BY MR. HEILMAN: 
10  Q.   Okay.  Moving over to the text in this
11    section under the Salt River Canyon Description, the
12    first sentence states, "Experience spectacular Salt
13    River rafting trips in the Upper Salt River Canyon!"
14        Do you only offer guided trips on the Upper
15    Salt River?  I think that's what you testified to.
16  A.   Yeah.  Through --  Yeah, down to Highway 288.
17    Below Apache Falls to Highway 288 is where we operate
18    on the Salt River.
19  Q.   Why don't you offer guided trips on the Lower
20    Salt River?
21  A.   That's not something that's interested me in
22    my business career.
23  Q.   Okay.  And then --
24  A.   I really like Durango in the summer.
25  Q.   That's understandable.
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 1        The next line says, "The Salt River drops at
 2    over 20 feet per mile as it carves a canyon full of
 3    wilderness to discover."
 4        Why do you mention the gradient of the river
 5    in your promotional materials?
 6  A.   Honestly, it's for credibility.  You're just
 7    trying to -- you know, people know you're communicating
 8    clearly and you're doing your best to give them what
 9    reality is.  You know, when you have things you can
10    state, I think it's helpful.
11  Q.   Does a steeper river provide for a more
12    exciting experience, more rapids or anything like that?
13  A.   Absolutely.  So, like, the Upper Animas we
14    raft, you know, the average gradient's 85 feet a mile.
15    It goes to 150 feet a mile for a substantial portion.
16  Q.   A little further down, it says, "Longer trips
17    take you further into the wilderness section of the
18    spectacular Salt River Canyon, which changes
19    dramatically from day to day, and plunges you into
20    bigger rapids!"
21        What do you mean when you say that the river
22    changes dramatically from day to day?
23  A.   I mean that the canyon itself and scenery.
24    So one of the really cool things about going down the
25    Salt River is you start out and you're just above the
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 1    upper Sonoran and you move into the Sonoran Desert.
 2    The vegetation is changing.  The canyon you go through,
 3    what we call White Rock Canyon, which is just amazingly
 4    beautiful polished granite that you're floating
 5    through.  And then the next day kind of opens up and
 6    you've got spectacular hills and bluffs.  And then you
 7    get back to what's called Jumpoff Canyon, which is a
 8    geologically stunning uprise.  So that's the change
 9    we're referring to, is that spectacular scenery as you
10    go down.
11  Q.   Then on the next page, there's some smaller
12    descriptions of the various trips that you offer.  One
13    of them is the Salt River Express Trip.
14  A.   Uh-huh.
15  Q.   Under that description, you say, "Enjoy an
16    exciting trip filled with 10 to 12 'wet and fun' Class
17    III rapids.  Thunder through rapids (every 5 to 10
18    minutes) in this unique recreational treasure in a
19    raft."  [Quoted as read.]
20  A.   Uh-huh.
21  Q.   How much distance do you travel in the
22    express trip?
23  A.   Express trip is the same length as a day
24    trip.  We start generally at Big Eddy, unless the
25    water's really high, and then we put in right below
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 1    Apache Falls and take out at Hoodoo, which is about
 2    10 miles -- nine and a half, 10 miles.
 3  Q.   And you encounter 10 to 12 Class III rapids,
 4    is that what that description says?
 5  A.   Yeah.
 6  Q.   And when you say, "Thunder through thrilling
 7    rapids (every 5 to 10 minutes)," is that just any rapid
 8    or are you referring specifically to those Class III
 9    rapids?
10  A.   No, that would be any rapids.  The Class II,
11    we're getting splashed and having fun.  So if you
12    called me up and asked -- I'm telling you, "Think about
13    walking down the street; you would generally have a
14    rapid of some sort on each corner."
15  Q.   Okay.  Then two pages after this, you have a
16    trip called a Dash of Salt.
17  A.   Yep.
18  Q.   That's description says, "Explore twice the
19    whitewater and twice the scenery of the Salt River in
20    one spectacular day."
21  A.   Yes.
22  Q.   "Experience some class 4 rapids and save some
23    money over the 2 day trip."  [Quoted as read.]
24        How do you manage to experience twice the
25    whitewater in a single day?  Is it just faster?
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 1  A.   Start earlier, paddle harder and later.
 2  Q.   And how many Class IV rapids have you
 3    experienced in that trip?
 4  A.   Depends on the water flow.  In higher flows
 5    for commercial rafting, we think that White Rock can be
 6    a Class IV and sometimes Rat Trap, but Rat Trap really
 7    can be tougher when it's lower than when it's higher.
 8    So it's usually just I or II.
 9        Really high water, in the old days, we
10    sometimes thought Grumman could be that way, but it
11    would depend on your route.  Grumman is a little way
12    upstream, but you can also go completely around it in
13    high water and not even get wet, so . . .
14  Q.   Okay.  Then down under the Boat Options on
15    this page, for Premium Boats, the first line is
16    "Smaller boats with smaller tubes so at higher water
17    levels they increase the level of adventure."
18        Why do smaller boats increase the level of
19    adventure?
20  A.   Again, I think it's because the smaller the
21    boat, the bigger the wave feels.  If you've got
22    20 inches of tube height in front of you versus
23    14 inches of tube height in front of you, you just get
24    more splash.
25  Q.   And you offer, for kayaks, only inflatable
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 1    kayaks.  Is that correct?
 2  A.   Yeah.  We do not lead hardshell-kayak trips.
 3  Q.   Is there a reason that you only provide
 4    inflatable kayaks over hard shells?
 5  A.   Yes.  Because inflatable kayaks can be done
 6    by a complete novice.
 7  Q.   They're more stable or --
 8  A.   They're more stable and they're more
 9    forgiving, so you wouldn't want -- you would want to
10    take someone generally through a progression in a
11    hardshell kayak before you put them on the river.
12  Q.   Do you know when inflatable kayaks first
13    became available for purchase?
14  A.   I can make a guess, if you'd like, and I
15    would say the '70s, late '70s.
16  Q.   Then at the bottom of your description for --
17    in the Inflatable Kayaks, it's on the next page,
18    there's a parenthetical note that says, "Note for the
19    2016 season:  With El Nino in the forecast, we are
20    expecting a high water season.  We will not be able to
21    run kayaks until the water is a 'kayakable' level which
22    will be approximately mid-April."
23        Why do high levels of water make a river
24    unkayakable?
25  A.   Well, it's for commercial standpoints.  Lots
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 1    of people go kayak the river.  I'll go kayak the river
 2    for fun myself.  But to take novices down the river
 3    when it's high and cold, we prefer not to do that.
 4    It's a stressful thing that I wouldn't want to be
 5    doing.
 6  Q.   It's more dangerous?
 7  A.   Yeah, I mean, the river's cold and it's fast.
 8    The biggest dangers we face with whitewater is cold
 9    water.
10  Q.   So have you had to cancel a scheduled kayak
11    trip because of water levels?
12  A.   Being too high?
13  Q.   Yeah.
14  A.   Yeah, I'm sure I have over the 22 years I've
15    been doing this.
16  Q.   Do you ever have to change which stretch of
17    the river you're going to kayak on based on water
18    level?
19  A.   For inflatable kayaks, no.  We either kind of
20    do what we're gonna do or generally don't -- you know,
21    I wouldn't say I've never -- I would say probably we
22    have adjusted a stretch somewhere at some time to
23    accommodate a group for inflatable kayaking.  But,
24    again, it's for people who are complete novices.
25  Q.   Do your guides typically check the gage data
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 1    before they take a group out for a trip?
 2  A.   No, not unless they call and ask us.  Our
 3    only communications from there is satellite phone, so
 4    we're trying to minimize that.  Most of the guides,
 5    they're down there living by the river.  And the gages
 6    are good, but a lot of times they have to be
 7    recalibrated too.
 8  Q.   And below the Inflatable Kayak description,
 9    you have a bulleted list of "Salt River Rafting Trip
10    Highlights."
11  A.   Uh-huh.
12  Q.   The second bullet states, "More rapids per
13    mile than any other Arizona river."
14        So does the Salt River Canyon have more
15    rapids than any other river in Arizona, including the
16    Verde and the Colorado?
17  A.   Well, we're talking about a place where you
18    have regular commercial rafting.  Yeah.
19  Q.   The next bullet down says, "Numerous Class
20    III 'wet and fun' rapids on the 1 day section, Class IV
21    on longer trips."
22        Is it safe to say that most of your rafting
23    customers actually want the big rapids on their trips?
24  A.   Yes.  The customers want rapids, and
25    that's -- they want splashes and waves.  You know, the
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 1    thing to understand about that is -- well, one is
 2    that's the reason we raft when we do.  We can predict
 3    what the conditions are going to be like somewhat
 4    reasonably, communicate those to our customers.  And
 5    then people are often more thrilled by a Class II rapid
 6    than they are a Class IV rapid because a Class IV rapid
 7    might be that way because there's a lot of maneuvering
 8    or something that goes on, where a Class II rapid will
 9    just have a big wave that you could have gone around or
10    you could go through.  When you go through, it splashes
11    and it's fun and it's exciting.  So that's why we tend
12    to -- that's why we want to raft when there's more
13    water.  That's what our business model is built on.
14  Q.   And then going down even further, the section
15    "Special Ways We Care for You on the Salt River," the
16    second bullet point, I think you just mentioned this,
17    says, "Multifaceted Satellite communication systems to
18    coordinate the details of your adventure and increase
19    safety."
20  A.   Uh-huh.
21  Q.   Could you describe what the satellite
22    communication system is and how it works?
23  A.   Sure.  We've got a fixed satellite phone that
24    we use to communicate in the morning, how many guests
25    are coming, so people are -- the guides are ready with
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 1    the equipment, because otherwise, the people would show
 2    up in the parking lot and they wouldn't be ready for
 3    them.  So they call in in the morning and they ask how
 4    many people are coming, what are their names and so
 5    forth, and get the equipment and everything ready for
 6    them.  And then they carry either -- what's called an
 7    Iridium.  That goes to a nonfixed satellite, an
 8    orbiting satellite, and carry those for emergencies, or
 9    they carry what's called a Spot or a DeLorme, which
10    sends out emergency text messaging or nonemergency, can
11    be, like, I have got a flat tire or something.
12  Q.   Then the next bullet point talks about --
13  A.   It's --
14  Q.   I'm sorry, go ahead.
15  A.   It's been really nice for us because, when we
16    started, we didn't have that.
17  Q.   When did you start using the satellite?
18  A.   We started using the satellite in the 2000
19    season.  Before that, we used to have to drive up to
20    Globe and call.
21  Q.   Then the next bullet point talks about
22    specially designed four-wheel-drive vehicles.  Do you
23    need a four-wheel-drive to access the river points --
24    river access points?
25  A.   No.  But it's nice.  You get through in
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 1    certain conditions --  You know, we do a lot of access
 2    on the river right on the Apache reservation, and that
 3    road is not a highway, that's for sure.  So we're going
 4    through creeks and stuff like that on the river right
 5    side and some rugged terrain over there.
 6  Q.   Okay.  And then the fifth bullet point says,
 7    "Free helmets, free wetsuits, free wetsuit boats, and
 8    free" --
 9  A.   Booties.
10  Q.   -- "booties," sorry, "and free splash
11    jackets."
12  A.   Uh-huh.
13  Q.   So does everybody on one of your tours wear a
14    helmet?
15  A.   Not necessarily.  It's optional.  We don't
16    force them.  We encourage them to wear them.  But
17    that's something we picked up originally as a way to
18    set ourselves apart as an outfitter.
19  Q.   And does everybody typically wear a wetsuit?
20  A.   Only in early season.  By April, no.  March,
21    yes.
22  Q.   What's a splash jacket?  Is that just kind of
23    like a poncho?
24  A.   Yeah, it's like a rain jacket that's kind of
25    cut to paddling.
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 1  Q.   The next bullet point says, "Trips held to
 2    the higher safety standards of Colorado state."
 3        What kind of safety standards do you need to
 4    comply with to run these trips?
 5  A.   Well, a permit by the Forest Service and the
 6    White Mountain Apache, and they've got certain training
 7    regulations in place.  So if you -- if I hired you as a
 8    guide, you would have to meet these standards, such as
 9    first aid and CPR.  And people are --  It's a regulated
10    industry.  And in Colorado, those standards for
11    training are a little higher, and most of our guides
12    are coming from there, so we just use that companywide.
13  Q.   Okay.
14  A.   They can vary from place to place.  Forest
15    Service has a whole different standard for the Park
16    Service and what they do in the Grand Canyon and so
17    forth.
18  Q.   Sure.
19        The next thing I'm going to hand you is
20    a printout from the safety section of your website,
21    which is Exhibit C031, SRP 3.
22        CHAIRMAN NOBLE: Mr. Heilman, would
23    right now be a good time to take a break?
24        MR. HEILMAN: Sure.
25        CHAIRMAN NOBLE: Thank you very much.
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 1        We'll take a break for 10 minutes.
 2    We'll come back at 25 minutes after the hour of 2
 3    o'clock.
 4        (A recess was taken from 2:14 p.m. to 2:27
 5    p.m.)
 6        CHAIRMAN NOBLE: Mr. Heilman?  Let's
 7    proceed.
 8        BY MR. HEILMAN: 
 9  Q.   Mr. Mickel, before the break, I handed you
10    the printout from the safety section of your website,
11    and that's Exhibit C031, SRP 3.  I just had a couple of
12    questions.  One of the things you talk about here are
13    your "state certified, in-house guide training ensures
14    quality."
15  A.   Uh-huh.
16  Q.   What does your training entail for new -- a
17    new river guide that you hire?
18  A.   To become a commercial guide in the state of
19    Colorado, you need to have 50 hours of training with a
20    river instructor, which is someone who has more than
21    1,500 river miles documented.
22  Q.   And what about other things like CPR, first
23    aid, and that kind of thing?
24  A.   And CPR and first aid, yes, that is correct.
25  Q.   Then towards the bottom, it says,
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 1    "State-of-the-art self-bailing rafts include your
 2    option of participating in a paddle raft or relaxing in
 3    an oar raft."
 4        What does it mean when a raft is
 5    self-bailing?
 6  A.   Well, in the old days, when we used to run
 7    the river, we had to carry bail buckets and you would
 8    bail the water out because it was like a bathtub.
 9    Essentially, water came in; you had to bail it out.
10    Then they came up with inflating the floors and water
11    seeks its own level, so it comes in and it will run out
12    through the holes on the side between the inflated
13    floor and the inflated tubes.
14  Q.   When did those become available?
15  A.   They first became available in the early --
16    late '80s, early -- yeah, late '80s is when they first
17    started coming out.
18  Q.   And does anything else about the rafts you
19    use make them state-of-the-art over your average raft?
20  A.   Sure.  You know, we custom design them with
21    some stuff like handles and some stuff like that,
22    special tie-downs for our gear.  Makes our life easier.
23  Q.   And then the next line says, "Adjustments of
24    age levels, river sections or trip cancellation (and
25    full refund) due to dangerous conditions."
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 1  A.   Uh-huh.
 2  Q.   How do you adjust trips for age levels?
 3  A.   Well, we would encourage them to do a
 4    different section.  In our other areas of operation, we
 5    have a lot more options of where to go than we do on
 6    the Salt River.  So on the Salt River, we may have to
 7    cancel if we thought it was inappropriate for the age
 8    that was coming.
 9  Q.   Okay.
10  A.   We used to sometimes go to the Verde because
11    that was a little tamer trip, but not in a while.
12  Q.   The next thing I'm going the hand is a Globe
13    Miami Times article that quotes you.
14        MR. HEILMAN: And that's Exhibit C031,
15    SRP 5.
16        THE WITNESS: Hope I didn't say anything
17    dumb, did I?
18        BY MR. HEILMAN: 
19  Q.   I'm sorry?
20  A.   Hope I didn't say anything dumb.
21  Q.   No.  No.
22        This article is dated January 14, 2015, and
23    it's entitled "Rafting the Salt River."
24  A.   Yep.
25  Q.   The first line of the article states, "Are
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 1    you craving adventure?  Is your new year's resolution
 2    to get out and see nature?  A whitewater rafting trip
 3    down the Salt River might be just what you need.  Last
 4    year the season was cancelled and rafting enthusiasts
 5    are looking forward to this season which already looks
 6    promising."
 7        Why was the rafting season cancelled last
 8    year?
 9  A.   Well, in 2014, we operated -- that was her
10    conjecture.  That's not a quote from me.  We operated
11    rafts in 2014 on the river.
12  Q.   Do you have any idea what she might be
13    referring to --
14  A.   I think other companies did not.
15  Q.   Due to low water conditions or --
16  A.   Yeah.  They didn't believe there was enough
17    water.  However, we believed there was enough -- gonna
18    be enough and there was, and we had a shortened, but
19    fun, season.
20  Q.   How long did the season last?
21  A.   In 2014?
22  Q.   Yeah.
23  A.   I could pull it up exactly if you want, but
24    I'm gonna say we started first of March and ended
25    mid-April.
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 1  Q.   Okay.  And then moving on to the next page,
 2    in the middle there's a quote from you -- well, it
 3    quotes, you and it says, "You can raft the Salt River
 4    100 times and have a different experience each time."
 5  A.   Uh-huh.
 6  Q.   Why is each trip a different experience?
 7  A.   Well, because you have nature and nature's
 8    always different.  You're with different people,
 9    different water flow.  And it's just got a different
10    feel each time you go down the river.  It might be
11    rainy, it might be sunny, it might be misty.  There
12    could be a waterfall coming in this time that there
13    wasn't last time.  You notice this that you didn't
14    notice that time.  That's why you can do this -- I
15    mean, I've been guiding those rafts since 1989 and
16    that's what keeps you coming back, is, you know, it
17    stays fresh in a lot of ways.
18  Q.   And the next thing I'm going to hand you is
19    the United States Forest Service Evaluation of
20    Navigability at the Time of Statehood.  That's old
21    evidence Exhibit EI 8.
22        CHAIRMAN NOBLE: Mr. Heilman, are we
23    going to read this this afternoon?
24        MR. HEILMAN: Read the whole thing, no.
25    No.
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 1        BY MR. HEILMAN: 
 2  Q.   Actually, what I wanted to look at is at the
 3    end of this exhibit is the USFS's boating guide from
 4    1995.
 5  A.   Okay.
 6  Q.   Do you see that?  The front of it looks like
 7    this.
 8        MR. SLADE: Can you show me the page?
 9        MR. HEILMAN: It doesn't have a page
10    number, but it's just attached at the back.
11        CHAIRMAN NOBLE: Mr. Heilman, is that
12    the page that reads "Recreation Opportunity Guide,
13    Tonto National Forest, Upper Salt River"?
14        MR. HEILMAN: That's the one.
15        COMMISSIONER ALLEN: Okay.  What page is
16    it after, the numbered page?
17        CHAIRMAN NOBLE: It's the page before
18    page number 1.
19        MR. HEILMAN: There's a number of
20    photos.  And after the photos, the boating guide
21    starts.
22        BY MR. HEILMAN: 
23  Q.   Turning to the first page of the guide, on
24    the right-hand column, there's a section called "Safe
25    Boating Considerations."  And it states, "It is
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 1    difficult to generalize about this river, since much
 2    depends on the time of year, water level, boat
 3    involved, and certainly the skills of the river runner.
 4    It very definitely is not a river meant for beginners
 5    or novices!"
 6  A.   Uh-huh.
 7  Q.   Do you agree that it's difficult to
 8    generalize with the Salt River because it varies so
 9    much?
10  A.   Yeah.  As far as the difficulty to go
11    downstream, yes.
12  Q.   And do you agree that it's definitely not a
13    river meant for beginners or novices?
14  A.   Yeah, I would think that you should gain some
15    experience prior to going, absolutely.
16  Q.   The next paragraph states --
17  A.   Unless you're going to hire a professional
18    guide.
19  Q.   Right.  The next paragraph states, "There are
20    several rapids which can go to a solid Class IV at
21    certain water levels.  This river is usually run in
22    small rafts and in kayaks.  It is not suitable for
23    'rubber duckies,' open canoes, et cetera.  It is also
24    generally unsuitable for large rafts (over 15 feet)."
25        Do you agree that the Upper Salt River is not
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 1    suitable for rubber duckies?
 2  A.   No.
 3  Q.   What is a rubber ducky?
 4  A.   It's an inflatable kayak.
 5  Q.   So it's the kayaks that you actually rent
 6    out?
 7  A.   Yeah.
 8  Q.   Do you have any idea why, in 1995, they were
 9    thinking it's not suitable?
10  A.   I don't know.  If I have to make an unpopular
11    guess, I would say this was written by a young man at
12    the Forest Service who had his opinion at the time.
13  Q.   And how large are your rafts that you put on
14    the river?
15  A.   Anywhere from 12 to 16 feet.
16  Q.   So I'm guessing you would also agree --
17    disagree with his saying that large rafts are
18    unsuitable?
19  A.   Larger than?  At a certain point, sure, you
20    could have too big of a raft.  That wouldn't be ideal.
21    A 16-foot raft is comfortable.
22  Q.   And then turning to the next page, the second
23    paragraph states, "All safety precautions should be
24    taken on the entire river.  Your personal flotation
25    device (often incorrectly referred to as a 'life vest')
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 1    should be high quality, and provide flotation equal to
 2    at least 10 percent of your body weight.  It should be
 3    worn at all times when on the river.  Full or partial
 4    wet suits are important safety item early in the
 5    season.  Kayakers should have rescue lines installed on
 6    their boats; rafters should have a good throw rope, and
 7    know how to use it."  [Quoted as read.]
 8  A.   Uh-huh.
 9  Q.   Do you require your customers to wear PDFs
10    [sic] all the time?
11  A.   We do.
12  Q.   You do?
13  A.   Yeah.
14  Q.   And why are wetsuits an important safety
15    item?
16  A.   Well, one thing is they make it a lot more
17    comfortable.  The second is if you fall in, it keeps
18    you warmer.
19  Q.   And do your kayaks have rescue lines
20    installed on them?
21  A.   Our kayaks?
22  Q.   Yes.
23  A.   No.  They carry what's called a throw bag,
24    which is a bag with rope in it.  That would only be
25    carried by the guide, not the customers.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(42) Pages 430 - 433







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 2
October 21, 2015


Page 434


 1  Q.   And then looking at this graphic at the
 2    bottom of the page, it recommends having a large
 3    bailing bucket, but I'm guessing since you have
 4    self-bailing rafts, that -- those are unnecessary?
 5  A.   Yeah.  That's what we talked about earlier.
 6  Q.   And do you carry patch kits on your rafts?
 7  A.   We do.
 8  Q.   You said you've had to repair your raft
 9    multiple times when going down the river?
10  A.   Yes.  And to be clear, I don't think I've
11    ever repaired the same raft multiple times in one trip.
12    But I've had to stop and repair a raft, yes, and have
13    to camp because of it, repair it, and then proceed
14    downstream the next day.
15  Q.   What kind of things happen on the Salt River
16    that cause you to have to repair your raft?
17  A.   You just cut something.  Sometimes you can't
18    figure it out.  And it happens on rivers all over.  You
19    go through a stretch -- you know, you watch four boats
20    go through.  And you go through, and all of a sudden
21    your boat's caught.  You're like, "What the heck
22    happened?"  There's all kinds of things that come into
23    the river over the years.  There can be rebar in there
24    from the bridgework.  Who knows what's in there.  And
25    rocks, too, can cut them.
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 1  Q.   Okay.  Let's turn to page 5.  On the
 2    right-hand column, it says, "Some (but not all) rapids
 3    are named and described, but they are not rated.  This
 4    is due to inherent problems with rating systems, and
 5    because the rapids change radically with changes in
 6    water level."
 7        Do you agree with that statement, that
 8    "rapids change radically with changes in water level"?
 9  A.   Yes.
10  Q.   Okay.  Turn to page 9.  This is a list of
11    Items of Interest, which include some of the rapids.
12    The first rapid it talks about is Baptism Rapid, and it
13    says, "Usually too rocky at low water.  Some nasty
14    holes at higher water."
15  A.   Uh-huh.
16  Q.   Are you familiar with Baptism Rapid?
17  A.   I am.
18  Q.   And is that what you call it as well?
19  A.   We do.
20  Q.   Do you agree that it's too rocky at low
21    water?
22  A.   Define "low water."  We --  It's navigable to
23    about -- we don't start there above --  Below 400 cfs,
24    we won't start up there.
25  Q.   And do you agree there's nasty holes at
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 1    higher water at Baptism Rapid?
 2  A.   That may be a little sharp.
 3  Q.   A couple lines down, there's description of
 4    Island Rapid.  It says, "Nasty rocks to hang-up on in
 5    both channels; best to start below this rapid except at
 6    higher water.  There is also the 'African Queen Sneak'
 7    going far left at Mile 59.6."  [Quoted as read.]
 8  A.   Right.
 9  Q.   "Drowning here in 1973."
10  A.   Uh-huh.
11  Q.   Are you familiar with Island Rapid?
12  A.   I am very familiar with Island Rapid, yes.
13  Q.   Do you agree that there are nasty rocks to
14    hang up on both sides?
15  A.   Not if you go on the far left side.  It's a
16    pretty clear channel, what they call the African Queen,
17    but that's only available above 500 cfs.
18  Q.   Are you familiar with the drowning that
19    occurred in 1973?
20  A.   I am not.  I can't speak to that in any way.
21  Q.   Then moving down a little bit further,
22    there's a description for the Bump and Grind Rapid.
23    And it says, "The upper easy part of this rapid
24    conceals a rocky ledge across the entire lower end.
25    Rafts may be lined at low water.  (Named for a famous
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 1    dance river-runners once knew, and for what happens at
 2    lower water)."
 3        Do you know what -- the rocky ledge they're
 4    describing?
 5  A.   I do.
 6  Q.   Why is that a hazard?
 7  A.   I never really thought of it.  I thought of
 8    it as a place to get hung up if you were off line.  I
 9    mean, we navigate Bump and Grind down to about 300 cfs,
10    325 cfs with loads of four to six customers.  We've
11    never portaged there.
12  Q.   Do you know why it's saying that Bump and
13    Grind is particularly more dangerous at low water?
14  A.   I don't know that's what they're trying to
15    say, that it's more dangerous.  I think what they're
16    saying is you get really stuck if you don't know where
17    you're going.
18        And running rivers is like anything in your
19    profession, the more you do it, the better you get at
20    it.  And if you're familiar with that, there's a line
21    you can take -- go through there.  If you just show up
22    with a huge boat loaded full of gear and you don't
23    really know where you're going, you can get really
24    stuck and be in for a lot of work.  You have to be
25    reading the water.
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 1  Q.   A little further down the page, there's a
 2    description of Reforma Rapid.  And it says, "(Scouting
 3    recommended.)  Some deep and sneaky holes (rocks) in
 4    this one.  At higher water, they can be mean!"
 5  A.   Yep.
 6  Q.   "Drowning here in 1986.  (Named for a ski run
 7    at Taos, and for what can occur here."
 8        You're familiar with Reforma Rapid,
 9    obviously?
10  A.   It's what I refer to as Grumman, I believe.
11  Q.   Grumman?
12  A.   Uh-huh.
13  Q.   And what does it mean when it says
14    "scouting"?  What does that entail?
15  A.   That means pulling over on the bank, looking
16    at it, assessing it, and then deciding what your
17    preferred route is.
18  Q.   Do you agree that there are some deep and
19    sneaky holes in this rapid?
20  A.   Yeah, there's -- above about 3,500 cfs, there
21    becomes a hole that's capable of flipping rafts, and
22    it's just off the center at the bottom of the rapid.
23  Q.   And are you familiar with the drowning that
24    occurred at this rapid in 1986?
25  A.   I, again, have no familiarity with that.
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 1  Q.   A few lines down, there's a description of
 2    Overboard Rapid.  It says, "Difficult to scout.  Enter
 3    far right, but then pull away from the right side;
 4    there's a very large rock (or hole) at lower end on
 5    right.  Named for what commonly happens here."
 6  A.   Yeah.
 7  Q.   Why is Overboard Rapid difficult to scout?
 8  A.   Because there's a big canyon wall on the
 9    right -- right-hand side.  There's a big horseshoe,
10    there's a canyon wall there.  And to scout it, you
11    really -- you have to pull over on the right, then walk
12    downstream and then look down at the rapid.  You
13    couldn't walk along the whole rapid without putting
14    yourself in a position that you were below the rapid,
15    essentially.
16  Q.   Okay.  Then let's turn to page 11.  The first
17    rapid they describe on this page is Exhibition Rapid.
18  A.   Uh-huh.
19  Q.   The description says, "Broad at the top,
20    narrows at the bottom.  Some good haystacks with
21    occasional hidden holes.  (Named for a ski run in Sun
22    Valley, and for what you can put on here.)"
23  A.   Uh-huh.
24  Q.   Are you familiar with Exhibition Rapid?
25  A.   I am.
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 1  Q.   What -- do you know what the guide is
 2    referring to when it says "good haystacks"?
 3  A.   Yeah, haystack is a common term used for a
 4    wave that has some break at the top of it.
 5  Q.   Do you agree there's hidden holes at
 6    Exhibition Rapid?
 7  A.   Yeah, I don't know if they're hidden.  I
 8    mean, there's a hole on the river right at medium flow
 9    that kind of disappears at higher water.
10  Q.   Okay.  And then moving down to Salt River
11    Draw Rapid --
12  A.   Uh-huh.
13  Q.   -- it says, ("Scouting recommended from the
14    left bank.)  Hairy at all levels.  Stay away from the
15    left side."
16        Do you agree that the Salt River Draw Rapid
17    is "hairy at all levels"?
18  A.   I actually think it's a Class II rapid.  It's
19    what we would call beehive.  It's very minor.  I'm not
20    sure that they weren't referring to maybe Mescal
21    because right at Salt Draw there's a rapid that's Class
22    II, and then shortly below Salt Draw is Mescal Rapid,
23    and it may be they're referring to that, is what I'm
24    thinking.
25  Q.   What's Mescal like?
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 1  A.   Mescal is -- again, it's more open at the
 2    top, kind of narrows down, makes a turn as you go down,
 3    and it has a hydraulic at the top entry and then one at
 4    the bottom that's a little larger.  We worry about
 5    rafts flipping in there above about 3,000 cfs.  We tend
 6    to -- tend to go to the right side and miss the holes
 7    then.
 8  Q.   So that would make sense when it says, "Stay
 9    away from the left side"?
10  A.   Yeah, I think that's what they're referring
11    to.  That's not --  Commonly known as Mescal Rapid.
12    Draw Rapid is pretty small.
13  Q.   And then moving down to Ledges Rapid, "A
14    series of drops created by the resistant Dripping
15    Quartzite.  Big rocks (or holes) can be hidden in the
16    waves on the left side."  [Quoted as read.]
17        Are you familiar with Ledges Rapid?
18  A.   Sure am.  The best surf spot on the river.
19  Q.   It's --  I'm sorry.  What was that?
20  A.   The best place to go surfing.
21  Q.   Why is that?
22  A.   Because there's nice, big, glassy waves that
23    come out of the high waters.  It's pretty renowned in
24    the world of kayaking as a place to go surfing.  They
25    get these waves, which really is what I think of as a
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 1    haystack.  You've got about 5, 6 feet of glassy wave
 2    face, and then enough whitewater piled on top that you
 3    can surf, surf, surf, hit it, spin around, keep
 4    surfing.  It's like being on an endless ocean wave.
 5    It's awesome.  And then you come off and there's
 6    another one right behind it.
 7  Q.   So that's what it's referring to when it says
 8    a series of drops created by the Dripping Quartzite?
 9  A.   Yeah.  At low water, you would be like,
10    Where's the rapid?  And high water, it's these great,
11    really fun waves.
12  Q.   Moving down a little bit, the next line is
13    Little Boat Eater.
14  A.   Uh-huh.
15  Q.   "A 'keeper' is located at the very bottom of
16    the rapid which is immediately above the quiet water at
17    Walnut Falls.  It is very close to the left bank, and
18    gets more troublesome at lower water."
19        Are you familiar with this rapid?
20  A.   Yes.  I'm pretty sure.  We don't call it
21    Little Boat Eater, but I think I know the spot they're
22    talking about, yeah.
23  Q.   What do you call that rapid?
24  A.   Really, we don't have a rapid between Ledges
25    and Rat Trap that we commonly talk about.  It's just
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 1    another spot --
 2        So let me read their description clearly.
 3  Q.   Sure.
 4  A.   Yeah.  I think it's what we call Finkbine.
 5    Sorry.
 6  Q.   No problem.
 7  A.   Kind of one hole that a guy once flipped his
 8    raft in.
 9  Q.   What is the guide referring to when it says a
10    "keeper"?  Do you know?
11  A.   So you think of holes as a couple of
12    different ways.  So, you know, there's --  Think of a
13    low-head dam.  That's your ultimate keeper hole.
14    Fortunately, rarely ever are they river -- across the
15    entire river like that.  But there's a straight
16    pullover and there's a lot of backwater and there's no
17    way out the sides.  So if it has a tendency to be that
18    way, rather than what we call smiling, where the curves
19    go out this way, it's stickier and trickier.
20  Q.   And why would -- why would that become more
21    troublesome with -- at lower water?
22  A.   You know, I don't know.  If, I guess, it
23    would be more apt to hit it.  There's less room to
24    maneuver around it.  But the power of the holes is
25    really a function of the volume in the river.
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 1  Q.   Okay.
 2  A.   So you might get bumped and jarred more than
 3    stuck.
 4  Q.   Let's turn to page 13.  The first rapid they
 5    describe on this page is Granite Rapid.
 6  A.   Uh-huh.
 7  Q.   And it says, "A rock splits the river.  Both
 8    sides can be tough, and there's no place to stop."
 9  A.   Uh-huh.
10  Q.   Are you familiar with Granite Rapid -- or,
11    what they call Granite Rapid?
12  A.   I am, yeah.
13  Q.   Do you know what it means by -- when it says
14    that both sides of the rock can be tough?
15  A.   It's really --  So there's just two ledges
16    and there's a rock in the middle, and you can go left
17    or right around them.  And I don't know.  I've never
18    had a personal experience there that was overly
19    difficult.  It's an intimidating rapid, as you look as
20    you come in, because that whole rise in line drops
21    away.
22  Q.   Why is there's no place to stop?  What does
23    it mean?
24  A.   Well, it's a tight canyon there.  So you're
25    into that white rock I was describing earlier, White
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 1    Rock Canyon.  It's fairly relatively narrow.
 2  Q.   Then moving to Eye of the Needle, the
 3    description says, "(Scouting recommended.)  This one
 4    sneaks up on you.  At lower water, a very narrow
 5    passage (with a sizable drop) between rocks - run left.
 6    At high water, a reversal can be created across most of
 7    the river, and far right is preferred - look over
 8    carefully.  (Named for its biblical reference)."
 9        Are you familiar with this feature of the
10    river?
11  A.   I am.
12  Q.   Do you know why the guide recommends scouting
13    this rapid, in particular?
14  A.   Not over any of the other ones, why you would
15    particularly like to scout.  It's a very short rapid,
16    with a sharp ledge.  It's kind of like Granite, but
17    there's more room on the right than there is on the
18    left in most flows.
19  Q.   And what does the guide mean when it says, "a
20    reversal can be created across most of the river"?
21  A.   Well, you're familiar with what a reversal
22    is?  Or do you want me to describe that?
23  Q.   A description would be great, actually.
24  A.   Well, a reversal is when -- it's like those
25    holes at the low-head dam, a hole, but I don't see that
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 1    stretching across the entire river there.  Really, the
 2    only place there's ever -- there's been close to an
 3    entire river blocked by a reversal, a frowning hole,
 4    was Quartzite.  And I'm sure we'll get to that.
 5  Q.   Pre-1993 Quartzite?
 6  A.   Correct.  Yeah.
 7  Q.   The last rapid on this page is the Black Rock
 8    Rapid, and it says, "(Scouting recommended.)  This is a
 9    significant rapid at the end of the right-hand turn; it
10    requires close attention.  There is an impressive drop,
11    and tricky currents.  At high water, it can be run (or
12    lined) through the left channel.  At low water, a
13    difficult waterfall is formed.  (Named for the movie -
14    don't let it be a bad day here for you - and for the
15    color of the rock here.)"  [Quoted as read.]
16        And I'm guessing you're also familiar with
17    Black Rock Rapid.
18  A.   Yes, sir.
19  Q.   Do you agree that it requires close
20    attention?
21  A.   Yeah.
22  Q.   Do you agree, generally, with the description
23    of the rapid?
24  A.   Yeah, it says significant rapid with a good
25    drop.  Absolutely.
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 1  Q.   And do you agree that, at low water, a
 2    difficult waterfall is formed?
 3  A.   I think that's a pretty big term,
 4    "waterfall."  It's like, you know -- I don't know that
 5    I would call it a waterfall, but it's certainly a
 6    ledge.
 7  Q.   Okay.  Let's turn to page 15.
 8  A.   I think of a waterfall like Havasu Falls.  I
 9    don't think of any waterfalls where I go rafting.
10  Q.   Sure.
11        On page 15, it describes a rapid called Lower
12    Corral Rapid.  And the description is, "This is a good
13    place to regroup for what's ahead.  This long rapid
14    begins just around a sharp left-hand turn; you are now
15    jumping off down to into Jump Off Canyon.  There are
16    some sneaky 'pinball' possibilities to be avoided for
17    the next mile."
18        Do you know what the guide is referring to
19    when it says "sneaky 'pinball' possibilities"?
20  A.   I'm sorry, you're looking at Lower Corral?
21  Q.   Yeah, the last line in that description.
22  A.   Sure.  They're talking about rocks being
23    dotted down the river, so that -- you know, if you hit
24    one rock, you could hit another rock downstream.
25  Q.   Okay.  The next rapid is The Maze.  A
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 1    description here is "(Scouting recommended.)  Starts
 2    just around sharp right-hand turn.  Several large rocks
 3    block the river; they become knarly holes at higher
 4    water.  Current will take you left, but one route is
 5    extreme far right against the wall."
 6        Are you familiar with the Maze Rapid?
 7  A.   I am.
 8  Q.   Do you know what classification the rapid is?
 9  A.   The Maze?  Generally Class IV.
10  Q.   And at higher water, the rocks that are in
11    that rapid can create holes.  Is that accurate?
12  A.   Yeah.  Absolutely.
13  Q.   And then further down, we get to Quartzite
14    Falls.
15  A.   Uh-huh.
16  Q.   A description there says, "This was once an
17    awesome rapid, with many a tale told by those who
18    encountered it.  A drowning occurred here in 1969 and
19    two occurred in 1993."
20  A.   Uh-huh.
21  Q.   "In the fall of 1993, the lower drop was
22    destroyed by high explosives.
23        "After an intensive investigation by the
24    Forest Service and BATF, it was determined that a group
25    of eight persons had carried out this shameful
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 1    destruction; the two ringleaders were William Kenneth
 2    Stoner (a former river-guide) and Richard Merrick Scott
 3    (both of Phoenix, AZ).  Please pause for a moment to
 4    mourn the loss of this irreplaceable natural feature.
 5        "The upper drop remains a challenge, and
 6    scouting is recommended."
 7        Could you describe what Quartzite Falls is
 8    like now, after the blast?
 9  A.   Yeah, it's definitely tamer.  So it's still a
10    two-tiered-ledge kind of rapid as you come in, but the
11    bottom hole is not anything of consequence like it once
12    was.
13  Q.   Okay.  Then the last rapid on this page is
14    The Sleeper.  And it says, "There's a sneaky hole near
15    the beginning of a nice long ride.  Stay left away from
16    the hole."
17        Is that an accurate description of that
18    rapid?
19  A.   Yeah.  It seems fair.
20  Q.   Okay.  Let's turn to page 17.
21        I'm sorry, what was that?
22  A.   When I read that description, it came to my
23    mind I think I know who wrote this, these descriptions.
24  Q.   Who was that?
25  A.   I'm guessing it was a forest ranger named
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 1    Kevin McCormick, but I'm not a hundred percent sure
 2    about this.
 3  Q.   Is he a friend of yours?
 4  A.   No.  I just knew him from when I started
 5    boating down there, an acquaintance.
 6  Q.   So turning to page 17, the first rapid
 7    described on this page is Cliff Hanger Rapid.
 8  A.   Yes.
 9  Q.   And it says, "The main current runs directly
10    into a bluff with a large eddy pool to the left.
11    Rafters should run this with care.  (Named because it
12    was sometimes a -- it's sometimes a mystery if a raft
13    will ever come out of this eddy a pool and for what you
14    can do if you flip." [Quoted as read.]
15        Are you familiar with Cliff Hanger Rapid?
16  A.   Yeah, I am.
17  Q.   Is this -- is the description of this rapid
18    accurate, to you?
19  A.   Yeah.  I think it makes it sound like a
20    little more -- it's really a giant rock in the middle
21    of not a lot of current.  But, you know, if you ran
22    right into it, it would definitely be a hazard.
23  Q.   Okay.  And then going back to the actual
24    report from the USFS, not the boating guide section,
25    the start of -- with the yellow pages starting the
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 1    exhibit.
 2  A.   Yep.
 3  Q.   Could you turn to the photo index starting on
 4    page 13?
 5  A.   Yes.
 6  Q.   The Forest Service is actually one of the
 7    people -- one of the organizations you have to get a
 8    permit from, right?
 9  A.   That is correct, yes.
10  Q.   So this is the actual index.  Let's turn to
11    the first actual picture, captioned "Photo No. 1 -
12    Aluminum Canoe, 1975."  Have you ever seen broken
13    canoes or dented canoes like this on the Salt River?
14  A.   I'm trying to think if I had ever seen --
15    actually -- because I've seen definitely many a sunken
16    canoe in different places over the years.
17  Q.   You don't see a lot aluminum canoes on the
18    river anymore?
19  A.   No.  But I just -- I'm just trying to
20    remember.  I can't place if I've ever seen a damaged
21    canoe actually on the Salt River.
22  Q.   Okay.
23  A.   I don't doubt there's been many.
24  Q.   Then Photo No. 2, this Overboard Rapid, does
25    this picture accurately depict Overboard Rapid?
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 1  A.   Yeah, looks like a nice flow level, 2,000
 2    cfs.
 3  Q.   Do you have any guess what the flow level is?
 4  A.   I would guess 1,500 to 2,000 cfs.
 5  Q.   And then "Photo No. 3 - Exhibition Rapid,
 6    1975," can you tell what kind of boat the person in
 7    this photo is navigating?
 8  A.   Kayak.
 9  Q.   It's a kayak?
10  A.   Yes.
11  Q.   Do you have any guess what the flow is at
12    this -- in this photo?
13  A.   I would guess about the same, because it's
14    not quite totally filled in over here on the river
15    left.  It would be a little bumpy if you wanted to
16    skirt everything, but looks not to -- too bad, maybe
17    2,000 cfs.
18  Q.   And then "Photo No. 4 - Fiberglass Canoe,
19    1991," do you still see fiberglass canoes on the Upper
20    Salt River?
21  A.   Yeah, we do.  We see canoes.  I don't always
22    inspect them to tell you exactly what they're made of.
23  Q.   Sure.
24        Are the more modern plastic canoes more
25    durable than fiberglass?
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 1  A.   Yeah, probably.
 2  Q.   Okay.  Next photo is "The Rat Trap, 1977."
 3    Do you know what's happening to the raft in this photo?
 4    Looks like nobody's in it.
 5  A.   Yeah, that looks, to me, like it's one of
 6    those bucket boats.  And it looks, to me, like they've
 7    flat-pinned it.
 8  Q.   What's a bucket boat?
 9  A.   That's one that doesn't bail, has to be
10    bailed by buckets, yeah.
11  Q.   Right.  What was the term you used?
12  A.   Flat pin.
13  Q.   What's that mean?
14  A.   Means they drove it onto a rock right there
15    and stopped them.
16  Q.   Is it a hole?
17  A.   Yeah.  So they hit a rock and they stopped.
18    Oh, it's a rock.  A rock stopping the boat at the nose
19    of the boat, if that makes sense.
20  Q.   It does.
21  A.   And then they ejected themselves when they
22    hit it, I guess.
23  Q.   Again, I know it's just a guess, but do you
24    have any estimate for the flow level in this photo?
25  A.   I would say that's around 1,000 cfs, maybe a


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(47) Pages 450 - 453







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 2
October 21, 2015


Page 454


 1    little over.
 2  Q.   The next picture is "Photo No. 6 - Black Rock
 3    Rapid, 1991."  And you were talking about Black Rock
 4    Rapid earlier.
 5  A.   Uh-huh.
 6  Q.   Do you have any idea what the flow is in this
 7    picture?
 8  A.   I would say 650, 700 cfs.
 9  Q.   Okay.  The next picture is of a broken kayak.
10  A.   Uh-huh.
11  Q.   And then the picture after that is Quartzite
12    Falls, 1977.
13  A.   Yep.
14  Q.   And I believe you testified that you had
15    actually seen the rap- -- the Quartzite Falls prior to
16    the explosion?
17  A.   Yes.
18  Q.   You lined it?  Is that what you said?
19  A.   I portaged it.
20  Q.   You portaged it.
21        And is this pretty much what it looked like
22    prior to the vandalism?
23  A.   Yeah.  That looks like the upper ledge.  The
24    lower ledge is down here yet to come.
25  Q.   Is the lower ledge the more dangerous part?
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 1  A.   Yeah.
 2  Q.   Okay.  Do you have any idea what the flow
 3    rate is in this picture?
 4  A.   Boy, it's awful washed out.  I'm guessing,
 5    from the entry, around 1,500 cfs.
 6  Q.   So that would be high flow?
 7  A.   No, that would be more of a medium flow.
 8  Q.   What did you say when you said "washed out"?
 9  A.   The picture --
10  Q.   Oh, the photo.
11  A.   -- the color.  When I looked at this other
12    picture, it's really, I'm guessing, the water flow more
13    based on the color of the water more than anything.
14  Q.   Okay.  And the next photo is Quartzite Falls,
15    1969.
16  A.   Yep.
17  Q.   Is this the lower ledge?
18  A.   Yeah, so that's the lower ledge in the upper
19    left of the picture, then it goes down.  It's looks
20    like we've got some sort of Kmart kind of raft there or
21    something.
22  Q.   And which side of the river here would you
23    portage -- or, did you portage?
24  A.   At the time in high water, left.  Lower
25    water, so if you wanted to portage this level, I would
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 1    have lined on the right at this level.  But my
 2    experience was much higher water, and we portaged on
 3    the river left.
 4  Q.   Okay.  Next photo is Quartzite Falls, 1990.
 5  A.   That's the classic portage, yes.
 6  Q.   That's the classic portage.
 7        Which side is that?
 8  A.   River left.
 9  Q.   And these are people portaging.  Is that
10    what's going on?
11  A.   Yep.
12  Q.   And those rafts are empty, right?
13  A.   Yes.
14  Q.   Okay.  The next photo is Corkscrew Rapid,
15    1980.
16  A.   Yep.
17  Q.   I actually don't know if I asked you about
18    Corkscrew Rapid.  What's Corkscrew Rapid like?
19  A.   It gets it's name because there's some
20    current there kind of coming and folding over, kind of
21    a little rooster tail that comes up and goes like this,
22    to the right.
23  Q.   And is that a Class IV?
24  A.   Yes.
25  Q.   What's your best estimate for the flow rate
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 1    in this picture?
 2  A.   Boy, I'm gonna guess again around 1,500 cfs.
 3    I mean, the water's got some clarity to it.  It's not
 4    totally muddy, so the river is pretty filled in, but
 5    that's hard to say.
 6        MR. HEILMAN: I believe that's all I
 7    have.  Thank you, Mr. Mickel, for your time.
 8        THE WITNESS: Yeah, you bet.
 9        CHAIRMAN NOBLE: Thank you, Mr. Heilman.
10        Is there anyone else, including
11    Mr. Hood, who would like to examine Mr. Mickel?
12        MR. HOOD: You're not going to make me
13    leave, Mr. Chairman?  I appreciate that.
14        CHAIRMAN NOBLE: We expect we'll go to
15    about 4:30, maybe just a little bit after that, today.
16    
17        CROSS-EXAMINATION
18        BY MR. SPARKS: 
19  Q.   Good afternoon.  My name is Joe Sparks.  I'm
20    special counsel to the San Carlos Apache Tribe.  With
21    me a Julia Kolsrud.  She's special counsel to the
22    tribe.
23        I just wanted to ask you a few questions,
24    first about your Durango experience.  The upper -- the
25    upper reach of the Animas River, which I now refer to
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 1    as Agent Orange River, where do you put in for that
 2    upper reach?
 3  A.   Town of Silverton.
 4  Q.   So you drive up to Silverton and you put your
 5    boats in there?
 6  A.   That's correct.
 7  Q.   Then do you pull out at Rockwood?
 8  A.   We generally pull out at Tacoma.  And
 9    sometimes we go down to Rockwood.
10  Q.   The lower reach, where do you put in for
11    that?
12  A.   The town run, we put in at 32nd Street,
13    generally, or 29th Street, the north end of Durango.
14  Q.   So you don't go up to the KOA campground,
15    gravel operation, that far?
16  A.   No, we do not.
17  Q.   And then you pull out below the rapids below
18    the Cortez Bridge?
19  A.   I'm not sure where your Cortez Bridge is.
20  Q.   Well, I just --
21  A.   We go as far as the New Mexico border.
22  Q.   So on a town float for the Lower Animas,
23    that's what you do?
24  A.   It depends on the flow and the trip length
25    that the people have signed up for.
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 1  Q.   Then the stretch between Rockwood and the
 2    Lower Animas, why don't you run that?
 3  A.   It's -- one is it's really too docile.  It
 4    becomes very meandering and it's really mild.  And we
 5    don't have a lot of demand for that, from a business
 6    standpoint.  It's very pretty, though.
 7  Q.   But from the Rockwood -- from the Rockwood
 8    takeout, it's an extraordinarily -- an extraordinary
 9    drop --
10  A.   Oh, from Rockwood to Baker's Bridge?
11  Q.   Yeah.
12  A.   Yeah, there's a section there that exceeds
13    380 feet per mile.
14  Q.   So that's pretty good lick, isn't it, in
15    terms of the drop?
16  A.   It's more than I'm interested in.
17  Q.   Have you ever done it?
18  A.   I have not done it, no.
19  Q.   In terms of the degree of drop, you're
20    familiar with where the San Carlos reservation is,
21    aren't you?
22  A.   Yes, sir.
23  Q.   And --
24  A.   Not in its entirety, but as far as the
25    bordering of the river, yeah.
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 1  Q.   You get in the Salt River on the Whiteriver
 2    side of the river, right?
 3  A.   Yes, sir.
 4  Q.   What kind of permit is it called that you get
 5    from the White Mountain Apache Tribe?
 6  A.   We have a contract with them to operate.
 7  Q.   What's it called?  A contract?
 8  A.   They call it your contract.
 9  Q.   Can call it a duck, too, and it would still
10    work, huh?
11  A.   Yeah, as long as they're happy.
12  Q.   All right.  From that stretch, where -- do
13    you typically get in and mule those or a little bit
14    higher than that?
15  A.   We start our trips pretty much evenly between
16    Big Eddy and just below Apache Falls on the river right
17    side, or the north side of White Mountain Apache side.
18  Q.   And you -- and the road that your crew uses
19    is on the White Mountain Apache side?
20  A.   Yes, sir.
21  Q.   Do you take out at Cibecue Creek on your
22    short runs?
23  A.   On our half-day runs, we take out at Second
24    Camp.  The only time we take out at Cibecue is
25    generally when the creek is too high to cross.
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 1  Q.   When the creek what?
 2  A.   Is too high to cross.
 3  Q.   I see.
 4        So you take out lower -- farther downstream
 5    than Cibecue Creek?
 6  A.   The majority of our day runs take out at
 7    Hoodoo, which is just above the salt banks.
 8  Q.   Okay.  And then that stretch is what?  About
 9    seven miles?
10  A.   Well, to Hoodoo is nine miles, I believe.
11  Q.   And to Cibecue Creek?
12  A.   Seven miles, yes, sir.
13  Q.   What's the elevation drop between where you
14    put in and, say, Cibecue Creek?
15  A.   I would guess it's about 140 feet.
16  Q.   140 feet to the mile?
17        And then if you add down to Hoodoo -- we call
18    it Hoodoo on our side, Hoodoo -- what's the ratio?
19  A.   It would be -- so you are adding three miles
20    probably at a similar gradient, so a couple hundred
21    feet total.
22  Q.   I want to talk with you about that experience
23    you had with the flatboat on the Animas.
24  A.   Uh-huh.
25  Q.   Was that on the Upper Animas or Lower --
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 1  A.   No, sir.  It was on the Lower Animas.
 2  Q.   That's pretty flatwater in there, isn't it,
 3    through town at least?
 4  A.   It's Class II.  One rapid is Class III.
 5  Q.   At where?
 6  A.   Smelter Rapids is categorized Class III.
 7  Q.   That's where the old uranium mine was?
 8  A.   Correct --  Well, it wasn't a mine.  It was a
 9    tailings operation, a smelter.  They smelted the
10    uranium there.
11  Q.   You could go through there at night and it
12    still glowed in the dark, right?
13  A.   Well, there's lines and the banks that keeps
14    it clear, you know, so it's got reflection stuff on the
15    highway.
16  Q.   There you go.
17        But what kind of --  When you described the
18    flatboat, what kind of boat were you describing there?
19  A.   Well, my experience is what you would think
20    of as a typical rowboat.  I've been on the river in a
21    dory, and I've been lakes in a flat-bottomed rowboat,
22    so when I think of a flatboat, I'm thinking of a
23    rowboat that's got a square back and it's wooden and it
24    comes to a point in the front.
25  Q.   So not a square point on both ends?
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 1  A.   No.
 2  Q.   And the flat-bottom boat that you used on the
 3    Animas was what kind?  A dory?
 4  A.   It was a dory -- referred to commonly as a
 5    dory.
 6  Q.   So that has a point on both ends or at least
 7    a raised stern?
 8  A.   No, square back.
 9  Q.   It's a raised stern, though, right?
10  A.   I would say yes.  Yes.
11  Q.   So it's built more like a rocker.  It has a
12    flat bottom, but it's centered --
13  A.   The boat has some rocker increase to increase
14    maneuverability, yes.
15  Q.   To what?
16  A.   To increase maneuverability.  There is more
17    rocker than a typical flat -- I guess a typical lake
18    boat.
19  Q.   So it's just not flat, is it?
20  A.   Yeah.  So any boat you want to build -- any
21    boat is built for long -- for speed, you have a long
22    hull.  For maneuverability, you have a shorter hull.
23  Q.   And then have you ever used any flatboat of
24    any description on the Salt -- Upper Salt?
25  A.   No, I have not.
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 1  Q.   Have you ever seen one used there?
 2  A.   I have not.
 3  Q.   Would you recommend the use of one there?
 4  A.   I wouldn't tell you you couldn't do it.
 5        MR. SPARKS: That will do it.  Thank
 6    you.
 7        THE WITNESS: You're welcome.
 8        MR. MURPHY: Mr. Chairman?
 9        CHAIRMAN NOBLE: Go ahead.
10    
11        CROSS-EXAMINATION
12        BY MR. MURPHY: 
13  Q.   Mr. Mickel, my name is Tom Murphy.  I
14    represent the Gila River Indian Community.
15        Were you in here when Mr. Williams was
16    testifying earlier?
17  A.   I was.
18  Q.   And I think that you testified that you
19    operate out of Durango on the Animas and Salt Rivers,
20    also the Verde.
21  A.   So do you want me to describe my operation?
22    Because --
23  Q.   No.  I just want to know what rivers you
24    operate on.
25  A.   We operate on the Animas River, the Salt
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 1    River.  We used to operate on the Verde, but not much
 2    anymore because of endangered species issues.  We
 3    operate on the San Miguel River at Telluride and the
 4    Piedra River and the Dolores River and the Colorado
 5    River.  I'm sorry.  Moab.
 6  Q.   How is it that you came to be a witness here
 7    today?
 8  A.   I was called by Mr. Slade.
 9  Q.   How long ago was that?
10  A.   I think he first called me a couple months
11    ago.
12  Q.   Are you a member of any, for lack of a better
13    way to put it, paddling advocacy groups?
14  A.   I'm a member of the ACA.
15  Q.   What's that?
16  A.   American Canoe Association.
17        And member of America Outdoors and the
18    Colorado Outfitters Association.
19  Q.   Are any of those groups involved in advocacy
20    activities relating to access to rivers?
21  A.   I can't tell you what the ACA does.  They're
22    a big organization.  Whether they're --  I'm sure they
23    advocate for access, though.
24  Q.   What did you say was the Colorado-based
25    group?
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 1  A.   Colorado Outfitters Association.
 2  Q.   Are they involved in any advocacy activities,
 3    that you're aware of?
 4  A.   No.  I'm on the board, and we're not -- don't
 5    have a particular advocacy issue.  If you asked us our
 6    stance on river access, we tell you that, yeah, we
 7    advocate for river access.
 8  Q.   Is that one of the reasons you're here today?
 9  A.   To support river access?
10  Q.   Yeah.
11  A.   Yeah.
12  Q.   Okay.  I think your testimony was that the
13    general season on the Upper Salt River is March to May.
14  A.   Yes.
15  Q.   If I were to go on a five-day trip on the
16    Upper Salt River through your company, how many miles
17    would I cover in those five days?
18  A.   About 52, I think it is.
19  Q.   How is it that when you are planning for your
20    seasons on the various rivers in Colorado and
21    Arizona -- how do you predict the season length and
22    when the season may begin and end?
23  A.   Well, it's a very refined formula of snow
24    pack, customer bookings, and, you know, how good the
25    season before was.  But in all seriousness, we look at
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 1    how much snow there is and try to do our best from
 2    historical data to predict how much water is going to
 3    be in the river and whether or not it's the appropriate
 4    experience for us.
 5  Q.   And how is it that you find that data?
 6  A.   Through the USGS site.  There's a site called
 7    SNOTEL.  Are you familiar with those?
 8  Q.   Yeah, that's U.S. Department of Agriculture?
 9  A.   I think that's the operating back of the
10    SNOTEL sites, yeah.
11        I'm sorry, go ahead.
12  Q.   Oh, no.  You can go ahead.
13  A.   The USGS, I think -- I'm not sure who
14    operates the SNOTEL sites.
15  Q.   And those sites will tell you for various
16    locations in the -- in those watersheds how the snow
17    pack for a season compares to the average?
18  A.   Yes.
19  Q.   Now, I think what you had said earlier to --
20    possibly to Mr. Slade -- was that outside of those time
21    periods, that you can't really predict the experience,
22    right?
23  A.   That is correct.
24  Q.   And when you say "the experience," you mean
25    the experience of, you know, being splashed, hitting
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 1    the waves, you know, the ups and downs, that sort of
 2    thing?
 3  A.   Yeah, that's a fair characterization.
 4  Q.   The reason for that is -- I mean, that's what
 5    your market is, right?
 6  A.   That's what we do, yes.  We define --  That's
 7    what we're selling.  That's whitewater rafting.
 8  Q.   If you operated outside that time, you could
 9    still operate, but you're probably not going to make
10    the same amount of money?
11  A.   Yeah.  I mean, that's just not what we do.
12    You know, we've got other options.  We pack up and go
13    to Colorado and spend our summer there, fortunately.
14    But it's, you know, just not the business we're in.
15  Q.   If I understand you correctly, you said that
16    you were permitted by the White Mountain Apache Tribe
17    and U.S. Forest Service, jointly, for U.S. 60 to
18    Gleason Flats and through the U.S. Forest Service below
19    Gleason Flats?
20  A.   That is correct.
21  Q.   Have you ever had to permit through the state
22    of Arizona?
23  A.   No.
24  Q.   Mr. Slade also asked you to -- and I think
25    his exact words were, quote, "think of the river using
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 1    historical boats."  Do you remember that?
 2  A.   I do.
 3  Q.   But when you think of the river, would it be
 4    fair to say that it's based on your experience of the
 5    river, right?
 6  A.   Yes.  My knowledge of the river is completely
 7    based on my experience.
 8  Q.   And that would be river conditions that
 9    you've observed personally?
10  A.   Yes.  That's correct.
11  Q.   Now, you can't tell us what the river looked
12    like, say, prior to 1860, can you?
13  A.   I can only guess.
14  Q.   And one reason for that is because conditions
15    on a river can change, right?
16  A.   I would say it's because I haven't seen it.
17    I mean, how drastically they change, I don't know.
18  Q.   What personal experience do you have with
19    historical boats?
20  A.   Not much.  Mostly canoe experience and more
21    of a modern Royalex-type canoe.
22  Q.   So just to clarify, when you say "not much,"
23    that means you have used modern canoes but you have not
24    used historic boats?
25  A.   I have not used an historic flatboat as the


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(51) Pages 466 - 469







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 2
October 21, 2015


Page 470


 1    previous gentleman described it.  I've used flat-bottom
 2    rowboats, though.
 3  Q.   And those were --
 4  A.   But not on the Salt River.
 5  Q.   Okay.  And those were modern-made rowboats,
 6    right?
 7  A.   Yes.  They were wooden.
 8  Q.   Would it be fair to characterize your
 9    business as dependent, in part, on the recreational use
10    of rivers?
11  A.   More than in part.
12  Q.   That is your business?
13  A.   Yeah.
14        MR. MURPHY: That's all the questions I
15    have.
16        CHAIRMAN NOBLE: Thank you.
17    
18        EXAMINATION BY MR. HORTON
19        MR. HORTON: What was the endangered
20    species?
21        THE WITNESS: There was a list of them.
22    I can pull it out on my computer, if you want.  There's
23    a couple of different ones.
24        CHAIRMAN NOBLE: A snake.
25        THE WITNESS: A snake and couple of fish
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 1    species.
 2        COMMISSIONER HORTON: No birds?
 3        THE WITNESS: I can't say that.  I have
 4    it in an email with me, but I would have to look at it.
 5        CHAIRMAN NOBLE: Anything else, Jim?
 6        COMMISSIONER HORTON: That's it.
 7        CHAIRMAN NOBLE: Okay.  Mr. Hood?
 8        MR. HOOD: Thank you, Mr. Chairman.
 9    
10        CROSS-EXAMINATION
11        BY MR. HOOD: 
12  Q.   Good afternoon, Mr. Mickel.  My name is Sean
13    Hood.  And I represent Freeport Minerals.  I have one
14    or two questions for you just in follow-up to what some
15    others have already asked you.
16        In the materials you went over with
17    Mr. Heilman, one of the things it says is that the Salt
18    River has more rapids per mile than any other Arizona
19    river.  Do you remember that?
20        Yes?
21  A.   Yes.
22  Q.   I heard uh-huh or something like that.  I
23    just want to make sure it's on the transcript.
24  A.   Yes.
25  Q.   Okay.  And what I didn't catch earlier, is
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 1    that specific to the portion of the Salt River that you
 2    run as part of your recreational outfitting business?
 3  A.   Yeah, we're speaking only to the part where
 4    we operate.
 5  Q.   Okay.  So that's the roughly 50- to 52-mile
 6    length that you operate on?
 7  A.   Yes.
 8  Q.   When you spoke earlier about there were only
 9    four or five of the rapids that you would have some
10    concern about in an older historic boat -- do you
11    remember that discussion?
12  A.   I do.
13  Q.   And you rattled them off, and I tried to get
14    them all down.  Black Rock, Quartzite Falls, Corkscrew,
15    The Maze, and Rat Trap, did I get them all, or was
16    there one other one, I fear?
17  A.   Corkscrew, Black Rock, Quartzite, Maze, and
18    those are the main ones.
19  Q.   Okay.  And, again, you've never -- on any
20    portion of that 50-, 52-mile stretch on which you
21    operate, you've never done that in a wooden boat?
22  A.   I have not.
23        MR. HOOD: Thank you very much, Mr.
24    Mickel.
25        CHAIRMAN NOBLE: Thank you, Mr. Hood.
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 1        Is there anyone else who wishes to
 2    cross-examine Mr. Mickel?
 3        Is there anyone else who wishes to
 4    examine him?
 5        Mr. Slade?
 6        Mr. Mickel, sometimes we refer to this
 7    as rehabilitating your witness.  In this case, we don't
 8    see much need for rehabilitating you, but I think
 9    Mr. Slade has a few points he would like to rehammer.
10        THE WITNESS: Okay.
11        MR. SLADE: I'll rehabilitate myself.
12        CHAIRMAN NOBLE: What we meant to say,
13    Mr. Mickel, you've done a good job.  We appreciate your
14    being here.
15        THE WITNESS: I'll just tell you what I
16    know.
17    
18        REDIRECT EXAMINATION
19        BY MR. SLADE: 
20  Q.   I would like to try to make some distinction
21    between the river as it is when you're using it for
22    your rafting trips, which are from February to May, and
23    the river at other times.  You were shown some pictures
24    in the Forest Service guide.
25  A.   Uh-huh.
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 1  Q.   And you mentioned that the flows in those
 2    pictures were 1,000 cfs, 1,500 cfs.
 3  A.   Right.  That's speculation, but --
 4  Q.   Are you aware of what the natural median is
 5    for the Salt River in that area?
 6  A.   I am because I read it this morning.
 7  Q.   And could you tell me what that is?
 8  A.   I think it was 341 cfs.
 9  Q.   If it's between about 250 to 300, would that
10    also be a correct -- if I told you it was about 250 to
11    300, based on Mr. Fuller's estimates, another expert in
12    this hearing, would that make sense to you?
13  A.   Yes.
14  Q.   How do the rapids change, that you can see in
15    those pictures where they're shown at 1,500 cfs, 1,000
16    cfs -- how do those rapids change when the levels go
17    down to 300 cfs?
18  A.   Most of them become sharper, so the
19    whitewater features that we sell in our trips, the
20    waves and the splashy big holes and stuff like that,
21    they dissipate and you get more ledge to the rapids.
22    So Rat Trap's the best example.  That becomes a very --
23    kind of just a sharp, 7-foot ledge or so.
24  Q.   Are the rapids easier to boat or harder to
25    boat when the flows decrease?
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 1  A.   You know, you have to take each rapid
 2    individually.  Some are easier when there's more water,
 3    some are easier when they're lower.  I can't just shoot
 4    out each rapid that we just looked at and tell you
 5    which one is easier when it's higher and which one is
 6    easier when it's lower.  Every rapid has its ideal
 7    level.
 8        But generally, what happens is a lot of the
 9    rapids can be equally difficult or even sometimes a
10    little more difficult in some ways when they're lower,
11    but the consequences of having any difficulty is much
12    minimized -- more minimal.  So we're concerned about
13    rafting in high water more because -- not because it's
14    harder, but because if something goes wrong, there's a
15    lot more consequence involved.
16  Q.   So if you're putting your hat on of -- your
17    historical-times hat -- and I ask you this --  Because
18    you have hundreds of trips on the Salt River.
19  A.   Yeah.
20  Q.   So you have vast experience on this river?
21  A.   Yeah.
22  Q.   If you're putting your historical-times hat
23    on and you're boating in 1912 and you're using a
24    historical flatboat or canoe, would you personally
25    rather be boating at the high flow rate, 1,500, 1,000
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 1    cfs, or would you prefer a different flow rate?
 2  A.   If I was going to take a flatboat down the
 3    river, my ideal flow rate would be around 550 to 650.
 4  Q.   And when you talk about the river's not
 5    navigable for your purposes or you don't operate your
 6    trip after June, is the river still navigable after
 7    June?
 8  A.   Generally, yes, we can take rafts down, but
 9    it's not the experience that we're selling to our
10    clients.  It's a different experience.
11  Q.   Can you clarify what the difference in
12    experience would be if you go after June and if you
13    went prior to June?
14  A.   After June -- you know, it depends on the
15    year, but I'm more comfortable speaking in flow volume
16    because you never know exactly what it's going to be.
17        But below where we stop rafting around 350
18    cfs, it's more of a placid experience and, you know,
19    you're going to do more scooching, shoving, bouncing.
20    That's what they're talking about in that guide when
21    they're talking about bouncing to get off a rock and
22    stuff like that.  That's when that's gonna start to be
23    more of the experience, is you're going to get stuck on
24    some shoals and have to scoot your way off or possibly
25    get out and push the boat over a shoal, so forth.
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 1        And so we've operated trips down below 300
 2    cfs, close to 200 cfs, but generally, we prefer to
 3    avoid that.
 4  Q.   About how many areas, if you're boating at
 5    300 cfs, would you encounter shallow spots?
 6  A.   I would say if you're going all the way down,
 7    the majority of them are in the first half of the
 8    river, above -- really above Hoodoo is the most shallow
 9    spots.  I would say there's probably four or five in
10    there that would be points of difficulty, then a few
11    more further downstream.  But the river's much more
12    channeled and pooled as you get down below Hoodoo.
13  Q.   And you've had loaded rafts and have
14    encountered shallow spots with your loaded rafts?
15  A.   Absolutely.
16  Q.   What did you do?
17  A.   We pushed them over and kept going.
18  Q.   I didn't ask --
19  A.   Or respond.  I mean, it depends.  I've
20    gotten, you know, enough where you had to push it over.
21  Q.   You talked about your operation with some of
22    the other parties.  And it wasn't asked, how many
23    people a year are you taking down the Salt?
24  A.   Depends on the year and the length of the
25    season.  A good year, we take about 2,500 people.


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(53) Pages 474 - 477







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 2
October 21, 2015


Page 478


 1    2,500 user days.  This year, hopefully we'll have
 2    around -- if we have a good water season, around 3,000
 3    user days.  Understand a user day is when somebody goes
 4    on a half-day trip, that's one user day.  If they go on
 5    a full-day trip, it's still one user day.
 6        CHAIRMAN NOBLE: And if they go on a
 7    five-day trip, it's five user days?
 8        THE WITNESS: Five user days, that's
 9    correct.  The majority of our trips are just one-day
10    trips.
11        BY MR. SLADE: 
12  Q.   How do the rapids on the Colorado compare to
13    the rapids on the Salt?
14  A.   The section we operate on the Colorado River
15    or -- so, I mean, that's a big river.  It's a long
16    river.  So the most --  The section I'm most familiar
17    with is the stuff in Utah and up in Colorado, and then
18    there's similar sections, there's milder sections, and
19    there's wilder sections.
20  Q.   How about through the Grand Canyon?
21  A.   You know, Tyler is a lot better person to
22    speak about the Grand Canyon than I am.
23  Q.   You heard some questions about safety
24    requirements and your guides are trained in CPR and
25    first aid?
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 1  A.   Uh-huh.
 2  Q.   Are those required based on either state or
 3    federal law?
 4  A.   Yes.
 5  Q.   So there's no --
 6  A.   Yeah.  I mean, we also do Jeep tours in
 7    Colorado, and the driver needs to have first aid and
 8    CPR.  I mean, it's just a standard, and it's a pretty
 9    reasonable thing.
10  Q.   So it's mandated; you have no choice?
11  A.   Yes.  Only if I want to operate legally.
12  Q.   If you didn't have a guide to navigate this
13    river, like the forest guide that Mr. Heilman was
14    talking about, could you successfully move down Segment
15    2 and Segment 3 without that guide?
16  A.   Absolutely.  I mean, I've done that on -- I
17    did that on the Black River.  When we took down the
18    tribal representatives from White Mountain Apache, we
19    had no guide.  We had to just read the water and the
20    rise in line for 60 miles of spectacular wilderness and
21    whitewater.  So you see a rise in lines coming and you
22    learn to have an innate sense of which channel to take
23    and so forth from what you're seeing.
24  Q.   You talked a little bit about how you might
25    recognize the writer of the Forest Service guide as
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 1    Kevin McCormick?
 2  A.   Yeah.  I have no idea.  It just popped into
 3    my head.
 4  Q.   Who is Kevin McCormick?
 5  A.   He was a ranger on the Salt River back in the
 6    mid-'90s.
 7  Q.   What kind of experience?
 8  A.   And he investigated that case, and it was
 9    very near and dear to him.  That's what made me think
10    that when they blew up Quartzite.
11  Q.   Do you know what kind of boating experience
12    he has?
13  A.   He had operated as a commercial guide.  He
14    had a fair amount of experience for a 20-some-year-old
15    guy.  Yeah.
16  Q.   There's been some discussion about the
17    predictability or unpredictability of the Salt.  Can
18    you generally predict when there will be higher water
19    and lower water based on the season of the year?
20  A.   Yeah.  If I understand your question
21    correctly, we predict that there will be a spring
22    runoff, and that's why we operate when we do.
23  Q.   So if you went out in June, would you have an
24    idea if you had never looked at a weather map online or
25    hadn't talked to anyone about the weather forecast --
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 1    would you have an idea of how that river might look for
 2    June based on what you know about the river from
 3    previous seasons?
 4  A.   Yeah.  I mean, I think so.  I'm not quite
 5    sure I follow the whole question, but maybe you could
 6    restate that, because I'm not --
 7  Q.   Sure.  I apologize.
 8        Is there a distinct seasonality of how the
 9    water flows in the Salt River, whether it's high or low
10    or medium levels, from year to year?
11  A.   Yes.  I mean, the winter base flow tends to
12    be a little higher than the summer base flow.  Then you
13    have your spring runoff, and then it starts to drop
14    down again, then you tend to have some more water again
15    with the monsoon season.
16        MR. SLADE: Those are all the questions
17    that I have, Mr. Chairman.
18        CHAIRMAN NOBLE: Is there anyone else
19    that wants to keep Mr. Mickel here?
20        Mr. Mickel, we appreciate your coming
21    in, giving testimony today.  We appreciate the
22    expertise that you've shown with regards to the river.
23    And you are at this time excused as a witness.  You may
24    remain for the rest of the afternoon, or you may try to
25    find the high country, whatever you choose to do.
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 1        THE WITNESS: Thank you.  Good luck.
 2        MR. SLADE: Thank you.
 3        CHAIRMAN NOBLE: We will take a break
 4    now until 3:45.  At that time, we'll reconvene and
 5    expect to, as I said before, end today at 4:30.
 6        Yes, Mr. Helm?
 7        MR. HELM: Nothing.  Just going to plug
 8    in.
 9        CHAIRMAN NOBLE: Okay.  Then we are in
10    recess.
11        (A recess was taken from 3:35 p.m. to 3:47
12    p.m.)
13        CHAIRMAN NOBLE: Mr. Slade?
14        MR. SLADE: Thank you, Mr. Chairman.
15    Again, Eddie Slade with the Arizona State Land
16    Department, here with Mr. John Fuller.
17    
18        JONATHAN EDWARD FULLER,
19    recalled as a witness on behalf of the State Land
20    Department, was examined and testified as follows:
21    
22        DIRECT EXAMINATION (Continued)
23        BY MR. SLADE: 
24  Q.   Mr. Fuller, just so we have some context
25    about where we are, can you explain where we've come
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 1    from since you started yesterday and where we're going
 2    to begin today in your PowerPoint?
 3  A.   You mean to suggest people might have
 4    forgotten?
 5  Q.   I don't mean to suggest that.  I mean to
 6    provide some context for what we're doing here right
 7    now.
 8  A.   All right.  So I'm giving the State's
 9    presentation on navigability.  We started out with some
10    general information.  We moved to segmentation.  We
11    talked about each of the segments we had defined, each
12    of the six segments.  In turn showed pictures and
13    overflights of the portions that remain natural.  And
14    then we shifted to history, talked a little bit about
15    the history of Arizona in the vicinity of the Salt
16    River.  We went through a number of historical
17    descriptions of the river, such as we found, and some
18    accounts of boating that we were able to find from the
19    Salt River as well.  And I think that's where we
20    wrapped up yesterday, was the historical boating
21    accounts.
22  Q.   Up to this point, Jon, based on the
23    historical boating accounts, the historical
24    descriptions, the descriptions of the river, as you've
25    seen it, did that present evidence for you that
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 1    supports navigability?
 2  A.   Yes.
 3  Q.   And you're going to continue with describing
 4    more evidence that supports a navigability
 5    determination?
 6  A.   There is even more.
 7  Q.   Please proceed.  I believe we're at
 8    Slide 209.
 9  A.   Slide 209 is a transition to -- I'll start
10    talking about the geology of the river.  Again, this
11    follows the organization of the reports we did for the
12    Land Department, which had a section on geology, and
13    kind of boiled down some of the more significant
14    points.  Geology, as you can see on this first figure
15    on 209, the gray -- it's the generalized geographic map
16    of state of Arizona.  The gray-toned units are bedrock
17    units, and the yellow-toned map units are alluvium, or
18    nonbedrock.  As you can see in Segments 1, 2, portion
19    of 3, and all of 4 and 5, bedrock is significant.  They
20    tend to be more canyonlike.  However, a more detailed
21    map would show that Segment 5 was mostly alluvial.  So
22    you see there is some strong bedrock control.
23  Q.   Jon, why is bedrock control important when
24    considering a river's navigability?
25  A.   I'm not sure it's directly related to
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 1    navigability, although it is -- it does tell us
 2    something about the ability of the river to change.  So
 3    in the bedrock canyon reaches, the response to flooding
 4    is a little different.  The ability to change is less
 5    than in an alluvial reach.  There are factors that are
 6    related to geology, such as channel slope that we
 7    talked about a little bit earlier today.  They're
 8    related to whether it's in a bedrock canyon or an
 9    alluvial reach.  The channel pattern varies a bit
10    between the bedrock canyon reaches and alluvial reaches
11    a bit.
12        And actually, that's kind of a good segue to
13    what I'm going to be talking about here.  So as we move
14    to Slide 210, some of the factors of geology is we have
15    these bedrock canyons in the upper reaches, 1 through
16    4.  There's some small intervening flats, which, I
17    guess, if we were really splitting things up into fine,
18    little things, we could make each of those alluvial
19    reaches a detailed alluvial segment.  But I felt like
20    the characteristics of the segment of the flats were
21    not long enough or the characteristics of the river
22    itself, boating channel, didn't vary enough to warrant
23    its own segmentation.
24        Also states there's no significant change in
25    the channel morphology in time over the current time of
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 1    our observations to the time when the Winkleman
 2    decision points us at, in the early 1800s.  So it's
 3    very unlikely there's significant change in the channel
 4    morphology.  That's not to say that a tree didn't fall
 5    down or a boulder didn't move or the shape of a gravel
 6    bar didn't change, but the overall morphology would be
 7    just about the same, for actually many centuries, I
 8    would say.
 9        The alluvial valley segments are 5 and 6.
10    There's minimal bedrock.  A little bit crops out at --
11    near Granite Reef.  There's certainly bedrock in the
12    vicinity of the channel near Tempe Butte that affects
13    some characteristics of the flow and perhaps a little
14    bit of the freedom of the channel to move around.
15        And also, the geology dictates the effect of
16    the floods, as I mentioned earlier.  There's minimal
17    change in Segments 1 through 4 due to the bedrock
18    control.  So the bedrock is resistant to erosion.  The
19    channel is not going to move significantly laterally,
20    where there is a potential for the low flow channel to
21    move more significantly in Segments 5 and 6 probably
22    because of the lack of bedrock control.
23        Again, as I discussed in some detail
24    yesterday, even where the low flow channel may move,
25    the low flow channel does recur after floods.  And it


Page 487


 1    can move during large floods, as well as gradually in a
 2    period between floods.  I would again point out that
 3    floods aren't the ordinary condition, so we're looking
 4    at a brief snapshot.
 5        Moving on to slide -- I'm sorry.  Went the
 6    wrong direction there.
 7        Channel pattern, discussed this a little bit
 8    yesterday.
 9  Q.   This is Slide 211?
10  A.   It is.
11        The channel pattern is basically a
12    single-channel riffle sequence, as I mentioned
13    yesterday, which consists of relatively flat or smooth
14    reaches, interrupted by shorter reaches that tend to be
15    rocky or riffly, in some cases rapids.  In all cases,
16    the main channel is obvious within the ordinary range
17    of flows.  In Segments 1 through 4, when it floods, it
18    becomes even more obvious.  Quite often, we fill the
19    canyon bottom with flow.
20        Segments 5 and 6, there is generally a single
21    low flow channel.  That's true in Segment 5.  Sometimes
22    we get some double-channel reaches.  According to the
23    USGS map that I measured it out, from 1912 right at the
24    time of statehood, it was 85 percent single channel as
25    the U.S. Geological Survey cartographers mapped it.


Page 488


 1        The flow channel, of course, is more braided,
 2    but, again, the flood flow rates are not part of the
 3    ordinary conditions, as I understand those terms.
 4  Q.   Jon, I would like to pause before we move on
 5    to rapids.  When you're talking about bedrock sections
 6    versus alluvial sections, are they important to
 7    consider when you're trying to reconstruct what the
 8    river looked like in it's natural and ordinary
 9    condition?  You use that geology to determine if the
10    river has changed or had the possibility to change?
11  A.   The close proximity of bedrock to the channel
12    limits the amount of change that could occur in those
13    bedrock-canyon sections.
14  Q.   So that enables you to more accurately depict
15    what the river looked like because it hasn't changed
16    much from today -- or, from statehood to today?
17  A.   That's basically correct, yes.
18        Moving on to Slide 212, geology affects the
19    navigability of the river in a couple other ways.  One
20    is it factors into the formation of rapids, and we've
21    spent a lot of time today talking about rapids.  In
22    some cases, geology cropping out in the bed of the
23    stream can create ledges that create rapids.  There's
24    actually a rapid called Ledges in Segment 2.  We've
25    talked about the Quartzite sill at Quartzite Rapid,
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 1    which is also in Segment 2.  Apache Falls is a bedrock
 2    ledge.  In my runs of the river, I found that the
 3    number of places where bedrock cropped out into the bed
 4    of the channel or over the flowing part of the channel
 5    to be very few.  In most cases, the rapids were formed
 6    from rock material that was derived either from side
 7    canyons or from rock falls off the canyon walls of the
 8    main canyon of the Salt River itself.
 9        Which is the second bullet there, what I
10    would lump into the geomorphology, the geology of the
11    river is that the side canyons in some cases can
12    produce sediment either by debris flow, which is a
13    water-sediment mix, slurry mixture, that flows down
14    steep slopes and can end up in the main channel of the
15    Salt River, leave debris and create riffles.  In most
16    cases, the Salt River, those are riffles.  And actually
17    there's fairly poor correlation between the location of
18    riffly rapids and tributary mouths.  There are
19    certainly some that are there, but it's not a
20    one-to-one correlation by any stretch of the
21    imagination.
22        Also, the geology indicates the rapids --
23    they do vary in difficulty by reach.  We were
24    instructed -- listened to Alex this morning and Tyler
25    talk about the severity of the rapids and class in
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 1    Segment 1 versus 2 versus the much lower rapids that we
 2    find in 3 through 6.  So there's certainly a geologic
 3    effect there.  And then Segment 6, we have no known
 4    rapids.  Probably were some riffles of some sort.
 5        No actual waterfalls, as I would define a
 6    waterfall, on the Salt River.  At lower flow rates,
 7    Apache Falls starts to look a little bit more like a
 8    waterfall.  Typically, the falls that are named such on
 9    the river are challenging but can be run, given your
10    experience, the boat type you have.  Some are often
11    portaged and lined, as you heard this morning.
12        And I talked yesterday about Mescal Falls.
13    Sometimes it's called falls, but it's really a mild
14    Class III rapid.  I would say at low flow, it's less
15    than a 3.
16        Geologic factors, existence of springs, there
17    are many and many are named, which add flow to the
18    river, you know, so the flow rate increases in the
19    downstream direction through Segments 1 through 5 and
20    tributaries that bring in flow, some of which are
21    perennial.
22        We talked yesterday -- we skipped ahead to
23    this part yesterday, so I will skip through it unless
24    anyone wants to revisit Quartzite.  We've had a fair
25    amount of discussion on it already today.
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 1        So now at Slide 223, and one of the last of
 2    the geologic factors.  And this is what's called
 3    gaining and losing reach.  Gaining reach means that
 4    there's more flow coming into it than is being lost to
 5    its perimeter.  Segments 1 through 5, because of the
 6    tributaries and springs that discharge into the main
 7    channel of the Salt River, are gaining reaches.  The
 8    portions of Segment 6 are losing reaches.  It's kind of
 9    losing reach from right around Granite Reef down to
10    Tempe Butte, where there's some gain, and then, again,
11    losing again as it gets down closer to the Gila River
12    confluence.
13        It's important to remember that losingness of
14    the stream right now is very different from the -- or,
15    it's somewhat different from the conditions that
16    existed around the time of statehood and then again to
17    the time prior to statehood in its ordinary and natural
18    condition because of the influence of man on
19    groundwater tables, both through pumping and from
20    excess irrigation, which had impacts on water tables in
21    the vicinity of the river.
22        The presence of bars, there are a couple
23    bars -- gravel bars in Segments 1 through 5, for sure,
24    and, to some degree, in 6, mostly along the channel
25    margins.  Occasionally you'll find a mid-channel island
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 1    bar, not a lot of sand in the river until you get down
 2    to Segments 5 and 6.  And even then, 6 would have been
 3    more so than 5.  And, again, typically, at the channel
 4    margins rather than in the channel.
 5        Then I'll just point out that many navigable
 6    rivers, including the Colorado, as we've talked about
 7    before, have bars.  And very similar to the answer you
 8    got this morning when somebody was asking Alex or Tyler
 9    about what do you do when you come up against an
10    obstacle like a rock or tree, he said you go around it.
11    So same thing with bars.  When you're boating a river
12    and you come up to a bar, you go around.  Go the other
13    way.
14  Q.   Jon, I think we heard testimony about one bar
15    that has two channels going through it and you can pick
16    either channel to go through?
17  A.   I recall that too.
18  Q.   It does not impede the entire cross section
19    of the river?
20  A.   Correct.  Not anyplace that I've seen on the
21    Salt River.
22        All right.  So we move now to hydrology --
23    that's geology -- on Slide 224.  And I would like to
24    point out that in the original Land Department reports,
25    we provided slice-and-dice hydrological data in a lot
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 1    of different ways to give you data that you could look
 2    at from a variety of different directions.  We gave you
 3    pre-statehood data, post-statehood data.  We gave you
 4    data from the day of statehood, to the degree it could
 5    be found.  We gave you mean flow rates, monthly flow
 6    rates, monthly average flow rates, median, annual
 7    median flow rates, ranges of flows, flow duration
 8    curves.  So there was lots of different types of data
 9    in there, all of which came primarily from the U.S.
10    Geological Survey, stream flow records.  There were a
11    few other sources of stream flow records we'll talk
12    about in a little bit.
13        As we've talked about already, yesterday in
14    particular, there was a seasonality to the runoff.  I
15    think you heard that from a river runner's standpoint
16    too, that there's a high flow season in late spring --
17    or, late winter, early spring, and sometimes a
18    monsoon's boost on the river.  And that's very normal
19    and ordinary.  So that fluctuation of a boating season
20    or a high flow season from a perspective of a
21    whitewater boater, that's something very normal, very
22    typical of many, many rivers, that they have a season
23    of flow and a season of less hospitable to flow for a
24    variety of reasons.  Could be cold weather, could be
25    low flow, could be lots of things.
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 1        We also presented information on floods and
 2    droughts.  Again, those are not part of the ordinary
 3    condition, as I would understand that term.  And we
 4    provide estimates from multiple sources, from tree ring
 5    data, from estimates made from modeling that the USGS
 6    had done.  But, again, our primary reliance was on
 7    modern USGS data.  We recognize that there's been some
 8    depletion in our way of getting to the ordinary and
 9    natural condition prior to development, was to say,
10    well, we know that man's impact on the river was only
11    to remove flow, so using the modern data underestimates
12    the amount of flow that would have been in the river.
13    We believe that the evidence clearly shows that people
14    were able to boat and continue to be able to boat these
15    rivers in its depleted condition.  Therefore, with more
16    flow in it, it would just be more boatable.  So the
17    exact number is a little less important to us than
18    other folks.
19        Moving to Slide 225, again, we provide both
20    the means and the medians.  I think there was some
21    confusion in the past that only means were provided.
22    That's not true.  The mean is actually more commonly
23    used for comparing one river to another.  Quite often
24    people talk about the annual mean flow.  That's why the
25    mean was provided.  But the median is probably more
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 1    reflective in the ordinary condition in every reach of
 2    the stream just because of the seasonality of the flow
 3    and the strong influence of floods -- you know, large
 4    flood volume that could steer the mean upward.  So the
 5    median is a much -- probably more reflective of the
 6    ordinary condition.
 7        Median, the other way to describe that would
 8    be the 50 percent flow.  So you'll see that term in our
 9    charts here coming up.
10  Q.   Jon, I want to ask you a question.  Are you
11    aware of any court case that you've been briefed upon
12    or that you've seen through your work that talks about
13    a specific amount of flow that is needed for a river to
14    be navigable.
15  A.   No.
16  Q.   Never seen that?
17  A.   Never.
18  Q.   Are you aware of a case that has said that
19    the test is whether it's navigable in fact?
20  A.   Re-ask that question.
21  Q.   Are you aware of case law that talks about
22    not the amount of water that you have but whether a
23    river is navigable in fact?
24  A.   Navigable in fact is a important
25    consideration.
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 1  Q.   Okay.
 2  A.   So median I talked about.
 3        The seasonal variation, the flow recurs --
 4    occurs within a predictable ordinary range, so we also
 5    provided this flow duration data.  So 10 percent of the
 6    time the flow is exceeded, and 90 percent of the time
 7    the flow is not exceeded.  We gave this data so you
 8    have this range.  I would suggest that the 10 to
 9    90 percent range is a pretty reasonable estimate of
10    ordinary.  You could probably go a little higher or
11    lower, but 10 to 90 percent is a readily available
12    statistic, available from the USGS data.  USGS doesn't
13    have a dog in this fight and is pretty impartial, so it
14    seemed like a reliable source.
15        I would also like to point out that seasonal
16    variation does not mean floods.  So if the river
17    normally becomes higher in February, March, April,
18    that's its normal condition, and even though that might
19    be above the median, it doesn't necessarily mean it's a
20    flood.  A flood is an inundation of area not
21    normally -- that is normally dry and it's an unusual
22    condition.  So that's a different sort of thing.  So to
23    characterize every February flow as a flood is not
24    really a fair characterization.
25  Q.   In other words, with the recreational
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 1    commercial boating that Mr. Mickel talked about, is he
 2    doing that during floods?
 3  A.   I think you could start to make the argument
 4    that one of the guys went down 25,000 cfs.  25,000 cfs
 5    in Segment 2, certainly on the cusp of being a flood.
 6    But no, from the descriptions in the flow ranges that
 7    they were giving us, no, they were talking about an
 8    ordinary range of seasonable high flow.
 9  Q.   He talked about boating from, I believe,
10    about 200 to 300 cfs, all the way up to 1,500, for his
11    commercial operations.
12  A.   That's my recollection.  I think somebody --
13    I think he personally mentioned a boat trip that was
14    less than 200.  And I think Tyler had one down at 150
15    as well.
16  Q.   And those aren't flood or drought states?
17  A.   No.  They would be above the base flow, so it
18    would be above the 10 percent flow.  So not droughts.
19        One last thing on the nature of the flow
20    data, although we did provide information on floods, as
21    directed by our client, back in the '90s when we did
22    these studies, I would like to point out that all
23    rivers experience floods.  And the fact that floods
24    come down from time to time and you can't exactly
25    predict a year in advance on what date or what flow
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 1    peak is going to be there, the floods themselves are
 2    relatively rare.  We all know, from common sense and
 3    looking at the newspaper and listening to what's going
 4    on with the Salt and Verde, a flood comes down and it
 5    lasts a couple of days.  And if you look, that's the
 6    purpose of the flow duration data.  If you look at the
 7    flow duration data, you can see the flows that are
 8    outside that range that are shown on those charts occur
 9    less than 1 percent of the time, so they're very rare
10    occurrences.  And they are really irrelevant to the
11    determination of navigability.  They're not ordinary.
12        I'd also like to point out that the USGS data
13    is routinely relied on for all sorts of things, court
14    decisions.  They're actual measurements.  It is the
15    best available data.  Certainly the data are not
16    perfect.  There's error in every scientific
17    measurement.  But they are the best available, and
18    they're routinely relied on for water supply decisions
19    and water rights.
20        And for the life of me, I don't remember why
21    I have recreational boating permitting down here.  I
22    just saw that when I was reviewing these slides.  I
23    have no idea what that means, so please don't ask me
24    about that.  I hereby disavow that particular line.
25        CHAIRMAN NOBLE: Put your pen down,
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 1    Mr. Hood.
 2        MR. HOOD: I already had that
 3    highlighted.
 4        THE WITNESS: Did you really?
 5        MR. HOOD: No.
 6        THE WITNESS: Moving on, this is my flow
 7    chart that I put together from the USGS data.  The top
 8    line there -- and I'm giving you in this chart the
 9    90 percent flow rate, which is on the low end of the
10    50 percent flow rate or the median.  It's in the
11    middle, obviously, then the 10 percent flow rate, which
12    is on the high end of that normal range.  I'm getting
13    these from a USGS publication where they give the
14    stream flow statistics through 1996.  I feel that's
15    reasonably representative.  We looked at an earlier
16    publication and these flow rates change by a cfs or 2.
17    So minor variations, certainly nothing that would
18    change your opinion about navigability one way or the
19    other, depending on what you think.
20        I start with the White and Black River
21    in the top line there.  Those are gages that are
22    located somewhat upstream of the confluence that forms
23    the Salt River above Segment 1.  That's kind of our
24    baseline to start.  So for Segment 1, the flow data
25    we're using is just simply adding the data from the
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 1    White and the Black.  I recognize that we're leaving
 2    out some of the drainage area.  Those are a little
 3    lower than they would be if we had gages exactly at the
 4    confluence.  So there you have it.  So 74 cfs at the 90
 5    percent flow rate.  The median is at 199.  The 10
 6    percent is about 1,800 cfs.
 7        The Chrysotile gage is right at the
 8    beginning of Segment 2.  It's appropriate, certainly,
 9    for the upper end of Segment 2 and becomes a little bit
10    of an underestimate the further you go down the stream
11    because you add in Cibecue Creek and Granite Creek and
12    some springs and whatnot that add flow as you go
13    downstream.  Our 90 percent flow rate is 130, 266 for
14    the median at Chrysotile, and about 1,600.  And it's
15    interesting that it drops there, you see, from the
16    addition of the White and Black probably due to the
17    different flow period, period of record.
18        In Segments 3 and 4, the best available
19    data we have is from the Roosevelt -- near Roosevelt
20    gage, which is at the downstream end of the lake, just
21    about 288 bridge.  And the flow data there indicate
22    159, 351, and about 2,100 for the 10 percent flow rate.
23        We start moving downstream.  The data
24    sources are a little different.  So Segment 5, we don't
25    have a long-term gage where the stream flow statistics


Page 501


 1    are available.  We have shorter-term gages.  So what I
 2    did for the flow rate there is I know that we're
 3    missing some flow.  By the time I get down to
 4    Segment 5, I'm missing Tonto Creek and a number of
 5    other flow sources that came in below Roosevelt.  So
 6    it's probably greater than the 159 that I'm listing for
 7    3 and 4, but figure that's a reasonable ballpark low
 8    estimate.  The median flow rate, what I did there was
 9    looked at the USGS estimate when they published Thomsen
10    and Porcello in 1991, published a flow reconstruction
11    for debris development conditions on the Salt River at
12    the Salt River Pima-Maricopa Indian Community, and
13    their estimate they had in the Land Department report
14    was reported at 1230.  So I just subtracted out the
15    Tangle Creek median flow rate from the Verde River to
16    take out the Verde flow.  Probably underestimating
17    things a little bit, but I have 992 for that number.
18        And similarly, the 10 percent flow rate
19    is a little above 2,100 cfs for the same logic that I
20    described for the 90 percent flow rate.
21        For Segment 6, again, I used Thomsen and
22    Porcello for the median at 1230 -- 1,230 cfs.  And then
23    for the Salt, Verde, the best I had, the base flow
24    there was 277, where I just added up the Salt-Roosevelt
25    and Verde-Tangle gages, again missing some drainage
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 1    area, but estimating on the low end there.  And then a
 2    little bit below 3,000 for 10 percent flow rate.
 3        BY MR. SLADE: 
 4  Q.   Jon, the Thomsen and Porcello study, that was
 5    done by two scientists that worked for USGS?
 6  A.   That's correct.  They used gage data.  They
 7    considered a number of flow sources, including tree
 8    ring data, and that's what they came up with.  So it's
 9    actually prior to when most of the navigability stuff
10    in Arizona got going, and that really developed from
11    one side or the other, and that was their estimate.  I
12    haven't seen a report since then to try to recreate
13    that in any other way, and I haven't seen a lot of
14    argument about their numbers, so they seem like
15    reasonable numbers to use.
16  Q.   Those are generally relied upon in Arizona,
17    the Thomsen and Porcello study?
18  A.   No, I really can't answer that.  In general,
19    the USGS, their publications are relied on and
20    considered reliable.  They go through a very extensive
21    peer-review process, a very brutal review process
22    internally, and it takes them a long time to publish
23    things, so generally, they get it right.
24        I'll check my notes here.
25        So just in terms of the differences, the
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 1    drainage area of the Salt River at the Roosevelt gage,
 2    that I'm using as the basis for some of these estimates
 3    downstream, is about 4,300 square miles.  The drainage
 4    area at the Verde confluence is about 6,300 square
 5    miles, so we're missing about 2,000 square miles of
 6    drainage area and about 30 percent of the watershed.
 7    So it's pretty clear that we're underestimating the
 8    flow by leaving out the areas that come in below.
 9    Maybe not to a 30 percent extent, but to a measurable
10    extent.
11  Q.   Is that your way of saying that these numbers
12    are conservative?
13  A.   Conservative is on the low end.
14  Q.   On the low end?
15  A.   That would be my reading, in a professional
16    opinion.
17        Again, there's a seasonality.  If we look at
18    the four gages I mentioned, the two -- the White and
19    the Black River and the Chrysotile and Salt River
20    gages, these are plotted out in different colors,
21    purple being Roosevelt.  The Black and the White dashed
22    to make it clear that they're not actually part of the
23    Salt River.  Again, you see a pretty strong seasonal
24    flow correlation between all of the gages on the Salt
25    River.  You have that high flow period that extends
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 1    somewhere in the beginning around February and extends
 2    through to April or May.  And a little bit of a boost
 3    in the monsoon -- late monsoon season.
 4        I want to note that if you think about
 5    Segment 6, for instance, which it had a median flow
 6    rate in the 1,200 range, or Segment 5 in the 900 range,
 7    you can see that those average monthly flows for
 8    basically January, February, March, April, possibly May
 9    exceed the annual median flow rate, so there's a flow
10    time of year where you're above median, which kind of
11    makes sense.
12        Some of the other estimates that we included
13    in the Land Department reports were tree ring data.
14    That's the Graybill report from 1989, where they came
15    up with an estimate of about 800 cfs for the Salt River
16    above the Verde confluence.  Byron Aldridge, in 1981,
17    did a flow reconstruction to try to simulate what the
18    flows would have been without the reservoirs, and he
19    came up with something in the neighborhood of 732 cfs
20    for the same reach.  We just noted that in the Kent
21    decree, for whatever data they had there, they
22    estimated about 1,600 cfs for the mean, not the median.
23    And I believe that Powell made an estimate of 2,800 cfs
24    for the mean in Segment 6 on considerably less data, of
25    course.
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 1        COMMISSIONER ALLEN: Mr. Chairman?
 2    
 3        EXAMINATION BY COMMISSIONER ALLEN
 4        COMMISSIONER ALLEN: On that Segment 6,
 5    doesn't that include the Verde?
 6        THE WITNESS: Segment 6 does, yes.
 7        COMMISSIONER ALLEN: So it would
 8    normally be much greater than either one of the first
 9    two.
10        THE WITNESS: Yes.
11        And, again, Kent -- the Kent decree came
12    out in -- somebody help me out -- 1910.  So they're
13    using considerably less data.  And the other estimates
14    were made in the '80s when they had a longer period of
15    record, so there's probably some normalization of their
16    data sets.
17        DIRECT EXAMINATION (CONTINUED)
18        BY MR. SLADE: 
19  Q.   Just to be clear, when did the Thomsen and
20    Porcello study come out?
21  A.   It was 1981 -- I'm sorry.  Somebody is
22    whispering in my ear here.
23        COMMISSIONER HORTON: '91.
24        THE WITNESS: Thank you.
25    
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 1        BY MR. SLADE: 
 2  Q.   So the most recent data is what you relied
 3    upon in your Slide 228, hydrologic table.  Is that
 4    right?
 5  A.   Those are the best data, the most reliable,
 6    most objective, and yet probably a little
 7    underestimated, which is summarized here on Slide 231.
 8        Clearly, the record shows the river's
 9    perennial.  It's significant.  We have a high flow
10    season.  It's relatively reliable.  Certainly, there's
11    a high degree of predictable.  And like every river,
12    there's some unpredictability as well.  But it is the
13    best available data and you work with what you got.
14        Which takes us to rating curves.
15        If you want to leave at 4:30, I think I can
16    get through the basic part of the rating curves, and we
17    can leave the rest for tomorrow.
18        CHAIRMAN NOBLE: As they say on
19    Facebook?
20        THE WITNESS: They're bringing back the
21    dislike button.
22        BY MR. SLADE: 
23  Q.   Don't tell Chairman Noble that.
24  A.   So rating curves.  In Segments 1 through 4,
25    the way we approached that when we developed the
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 1    original Land Department reports was to come up with
 2    two typical sections, a canyon section and a gravel bar
 3    section.  That was the approach we took at the time.
 4    Came up with rating curves for those.  We tried to
 5    include actual measurements and observations and made
 6    sure we were consistent with historical observations,
 7    such as we had.  And we tried to be representative of
 8    the ordinary and natural condition of the river,
 9    knowing that particularly the segments from the lower
10    half of 3 down through 4 had been significantly
11    altered, and it's very difficult to get an ordinary and
12    natural look at the river.  We had those two typical
13    sections.
14        I think if I were starting over today to do
15    rating curves and try to get an estimate of the depths,
16    I saw that in the answer -- somebody asked either Tyler
17    or Alex today what's the depth of the river, and they
18    kind of stopped and looked at you and thought "depth of
19    the river"?  The depth varies.  So in a pool-and-riffle
20    river, the pools are deeper and the riffles are
21    shallower.  So to say the depth is -- at 200 cfs, if I
22    say the depth is 1.5 foot, that's exactly right in one
23    place and a little bit wrong in a lot of other places.
24        The best way to estimate the depth is to
25    stick a boat in the river and paddle on down and note
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 1    the number of times that your paddle hits the bottom,
 2    if it does at all, or the number of times that you're
 3    stopped by rocks.  So a depth is -- we try to be
 4    objective, we make a stab at objectivity, but I think
 5    the best analysis, in looking back over 22 years of
 6    doing this, is my best understanding of the river
 7    depths come from having been on the river and we
 8    experienced the depth from a boat.
 9        Well, I told you we reported on these data.
10    Here we see in 223 [sic], the canyon section and the
11    gravel bar section, we used engineering software to
12    pair up depths with these cross-section geometries and
13    flow rates and velocities and we reported those.
14        In Sections 5 and 6, we had the advantage of
15    having a topographic map that was at 5-foot contour
16    intervals.  That was developed from 1902-1903 survey
17    data.  It was developed by the U.S. Reclamation
18    Service, and the Salt River Valley Water Users'
19    Association, I think, were the cooperators there.
20        And we used the computer program, which at
21    that time was called HEC-2, has now evolved into
22    HEC-RAS, where we estimated the depth from those.
23    Again, we tried to be consistent with historical
24    observations.
25        These graphics on 223 [sic] are taken
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 1    directly from the Land Department report for the Upper
 2    Salt River Segments 1 through 4 and 5.  Then 5 and 6
 3    were taken with this method I just described using the
 4    -- it was published in 1907, the topographic mapping.
 5  Q.   Jon, if we could go back to 233, I just want
 6    to be clear, what are these graphics representing?
 7  A.   Well, the one on the left is we're calling a
 8    typical cross section for a sheer canyon section where
 9    the channel basically fills the canyon bottom, and the
10    gravel bar section on the right is one where there's a
11    gravel bar.
12        Now, the horizontal line there with the
13    triangle, two little lines underneath the triangle,
14    that symbol means the water surface, and those are just
15    illustrative of water.  They're not tied to a
16    particular flow rate.  And certainly, in ordinary
17    conditions, I don't think most of the river sheer
18    canyon sections have these particular depths.  They
19    aren't tied to a depth.  It's just a picture.
20  Q.   You'll talk about more particular depths on
21    the next few slides?
22  A.   Yes.
23        And then reaches 5 and 6, we use that rating
24    curve method.  Figure 7-4 from the Lower Salt report
25    where you have a depth in velocity -- you know, I think
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 1    our results indicate that velocity is not all that
 2    important.  Ordinary flow rates, velocities are not
 3    significant when it comes to whether you can navigate
 4    or not.  They're relatively low, so not really
 5    important to the discussion.  The depths, however, are.
 6    And this is a one of the rating curves from one of the
 7    cross sections here, which is fairly typical of a cross
 8    section in Segment 6.
 9        That's actually probably the best place to
10    stop before we dive into more stuff.
11  Q.   Let me ask you a question about that before
12    we stop.  So we're on Slide 235, and we're looking at
13    cross section in segments -- that is representative of
14    Segment 5 or 6.  Is that right?
15  A.   Yes.
16  Q.   And what did you say the natural median would
17    have been in that segment?
18  A.   Natural median, Segment 6?
19  Q.   Both 5 and 6.
20  A.   Go back to the chart that is on Slide 228.
21    The median that I'm reporting for Segment 6 is 230 --
22    or, 1230 -- 1,230.  And 5 was 992.
23  Q.   So according to those natural medians, if we
24    pair up the 992, am I correct that you are looking at a
25    depth in that cross section -- an average depth of
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 1    about 1.8?
 2  A.   No, it would be 3 point -- 3.8.  It's the --
 3    lower curve is the depth curve.
 4  Q.   Excuse me?  I was looking at velocity on the
 5    right.
 6  A.   Yeah.  In retrospect, putting them both on
 7    one chart saved us some paper but made it more
 8    confusing.
 9  Q.   And then if we pair up what you have is the
10    flow rate below where the Verde River comes in at 1230,
11    could you tell me what that corresponding depth would
12    be?
13  A.   4.2.
14  Q.   Thank you.
15  A.   Actually, in retrospect, I think I can get --
16    4 minutes, I can knock out some other things here.
17        So Slide 236, these are the rating curves in
18    a tabular form for the 90 percent, 50 percent, and
19    10 percent flow data.  And I think reading this chart
20    is fairly straightforward.  You look across, for
21    example, in Segment 2, flow rate of 130, the 90 percent
22    flow rate.  The average depth is 1.8.  Also put in
23    velocity and top width.  But, again, top width is
24    really not restrictive.  That would be for the sheer
25    canyon reach.
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 1        For the gravel bar section, the widths are
 2    narrower, obviously, because you've got a bar on the
 3    side that's forcing the flow to more of a side channel
 4    kind of situation, and the depths, of course, are
 5    greater because if the width is less, that's going to
 6    be greater.
 7        Going to the next slides, 237 would be
 8    Segments 3 and 4.
 9        Segment on page 238 would be Segment 5 and 6.
10    And it's just chart reading right there.  And I could
11    repeat these numbers for you, but they're right in
12    front of you, and we all can read.
13  Q.   I think, for the purpose of the record, it
14    would be good to go through the average depth at the
15    median flow and -- for Segment 2 in the sheer canyon
16    section.
17  A.   I tried.
18  Q.   On page 236, what is the average depth at the
19    median flow?
20  A.   Segment 2 in the sheer canyon section is
21    2.1 feet and 5 feet in the gravel bar section.
22  Q.   And on page 237, the average depth for the
23    median flow in Segments 3 and 4?
24  A.   Is 2.3 feet.  And then in the gravel bar
25    reach, it's 5.5 feet.  That's on segment -- on page
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 1    237.
 2        On page 238, the median flow, the average
 3    depth is 3.8.  According to -- in Segment 5 and in
 4    Segment 6, it's 5.3.
 5        Let me say a few last things in the last two
 6    minutes here, if I can.  On Slide 239, so you have
 7    these numbers that come out of a computer program,
 8    you've done some math, and you get -- that's great.
 9    It's even better to spend some time thinking about
10    verifying those numbers.  And how we did that is in
11    Segments 2, 3, and 5, where we're able to see the
12    channel -- it's not underneath the lake -- we did field
13    visits; we did boating trips; we looked at the
14    historical descriptions.
15        In Segment 6, we had to rely on historical
16    descriptions of those who had been there in the field,
17    but the geometry of the channel is so altered by man
18    today that it's not particularly reliable to compare to
19    that ordinary and natural condition.
20        We also looked at the GLO survey notes from
21    Ingalls in 1868 and found that he didn't actually mark
22    down the depth very often.  But he did triangulate to
23    get across, which, according to the surveyors that we
24    talked to, the licensed surveyors at the Land
25    Department, indicate that they felt that it was too
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 1    deep to drag a chain across, so relatively significant
 2    depths, which we feel are consistent with the kind of
 3    depth that we got in our -- from our hydraulics.
 4  Q.   Jon, let me ask you about those surveys.  If
 5    you were putting yourself in the position of a surveyor
 6    walking across the river, at what depth would you think
 7    you would not walk across the river and you might
 8    triangulate?  I understand you're not a surveyor, but
 9    you do have some background in geomorphology and
10    hydrology.
11  A.   Well, I've done a fair amount of river
12    survey, holding on to a rod, bending the rod down river
13    surveys on the Salt River, so I've been there.  I had
14    to make this decision in the past.
15        And it depends on the flow rate.  So there
16    are cases where I've been in water where it's been over
17    my head and I've been treading water.  It's basically a
18    pool reach.  Treading water next to the rod while a man
19    takes the shot.
20        There's been other cases where the water is
21    shallower but moving faster.  So if it's -- it's up to
22    my waist -- you know, I can stand there in 3 feet per
23    second, but I'm working hard to do it.  If it's 3 feet
24    per second and past my waist, I'm probably not going to
25    stand there very long.  I'm probably going to be moving
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 1    downstream.  So it's a function of depth and velocity.
 2  Q.   And are the depths that you've recorded,
 3    based on your hydrologic reconstruction -- are they
 4    consistent with surveyors that decided to triangulate
 5    instead of cross the river?
 6  A.   Yeah, we don't exactly know the flow rate at
 7    the time Ingalls was doing his survey, but we do know
 8    he was doing it in a higher flow period here.  And he
 9    mapped double channels that tend to be occupied at
10    higher flow.  And we're coming up with depth estimates
11    in the neighborhood of 5 feet, so that would be
12    consistent with not wanting to drag a chain across.
13    Because I would expect moderate velocities, you know, 3
14    to 5 feet per second, in the Salt River at that time
15    and that flow rate.
16  Q.   Are these reconstructed depths also
17    consistent with historical descriptions that we went
18    through previously where accounts depicted a river at
19    low flow as 2 to 3 feet deep?
20  A.   Yes.
21        THE WITNESS: Okay.  I'm at 4:30, so I'm
22    happy to stop here.
23        CHAIRMAN NOBLE: Thank you very much.
24        We'll see everyone at 9 a.m. in the
25    morning.
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 1        COMMISSIONER HORTON: I move we adjourn.
 2        (The proceedings were adjourned at 4:31 p.m.)
 3    
 4    
 5    
 6    
 7    
 8    
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1   STATE OF ARIZONA    )
     COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings were
     taken before me; that the foregoing pages are a full,
 4   true, and accurate record of the proceedings all done to
     the best of my skill and ability; that the proceedings
 5   were taken down by me in shorthand and thereafter
     reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to any of
 7   the parties hereto nor am I in any way interested in the
     outcome hereof.
 8 
               I CERTIFY that I have complied with the
 9   ethical obligations set forth in ACJA 7-206(F)(3) and
     ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at Phoenix,
10   Arizona, this 6th day of November, 2015.
   
11 
   
12 
              _______________________________________
13                     MERI COASH, RMR, CRR
                        Certified Reporter
14                     Arizona CR No. 50327
   
15 
              I CERTIFY that Coash & Coash, Inc., has complied
16   with the ethical obligations set forth in ACJA 7-206
     (J)(1)(g)(1) through (6).
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
             _______________________________________
24                     COASH & COASH, INC.
                       Registered Reporting Firm
25                     Arizona RRF No. R1036
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 1                  BE IT REMEMBERED that the above-entitled
  


 2   and numbered matter came on regularly to be heard
  


 3   before the Arizona Navigable Stream Adjudication
  


 4   Commission, at Arizona State Senate Building, 1700 West
  


 5   Washington Street, Senate Hearing Room 1, Phoenix,
  


 6   Arizona, commencing at 9:00 a.m. on the 21st day of
  


 7   October, 2015.
  


 8
   BEFORE:   WADE NOBLE, Chairman


 9             JIM HENNESS, Vice Chairman
             JIM HORTON, Commissioner


10             BILL ALLEN, Commissioner
  


11
   COMMISSION STAFF:


12
        Mr. George Mehnert, Director,


13        Legal Assistant, Research Analyst
  


14
   APPEARANCES:


15
   For the Arizona Navigable Stream Adjudication


16   Commission:
  


17             SQUIRE PATTON BOGGS (US) LLP
             By Mr. Fred E. Breedlove, III, Esq.


18             1 East Washington Street
             Suite 2700


19             Phoenix, Arizona  85004
             (602) 528-4000


20             fred.breedlove@squirepb.com
  


21   For Freeport Minerals Corporation:
  


22             FENNEMORE CRAIG, PC
             By Mr. Sean T. Hood, Esq.


23             2394 East Camelback Road
             Suite 600


24             Phoenix, Arizona  85016
             (602) 916-5475


25             shood@fclaw.com
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 1   APPEARANCES CONTINUED:
  


 2   For the Salt River Project Agricultural Improvement and
   Power District and Salt River Valley Water Users'


 3   Association:
  


 4             SALMON LEWIS & WELDON, PLC
             By Mr. Mark A. McGinnis, Esq.


 5             By Mr. R. Jeffrey Heilman, Esq.
             2850 East Camelback Road


 6             Suite 200
             Phoenix, Arizona  85016


 7             (602) 801-9066
             mam@slwplc.com


 8             rjh@slwplc.com
  


 9   For Arizona State Land Department:
  


10             ARIZONA ATTORNEY GENERAL'S OFFICE
             By Mr. Edwin W. Slade, III, Esq.


11             By Ms. Laurie Hachtel, Esq.
             Assistant Attorneys General


12             1275 West Washington
             Phoenix, Arizona  85007


13             (602) 542-7785
             NaturalResources@azag.gov


14
   For Maricopa County:


15
             HELM, LIVESAY & WORTHINGTON, LTD


16             By Mr. John Helm, Esq.
             1619 East Guadalupe Road


17             Suite 1
             Tempe, Arizona  85283


18             (480) 345-9500
             helm.john@hlwaz.com


19
   For Yavapai-Apache Nation:


20
             MONTGOMERY & INTERPRETER, PLC


21             By Ms. Susan B. Montgomery, Esq.
             4835 East Cactus Road


22             Suite 210
             Scottsdale, Arizona 85254


23             (480) 513-6825
             smontgomery@milawaz.com
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 1   APPEARANCES CONTINUED:
  


 2   For Defenders of Wildlife, et al.:
  


 3             ARIZONA CENTER FOR LAW IN THE PUBLIC INTEREST
             By Ms. Joy E. Herr-Cardillo, Esq.


 4             2205 East Speedway Boulevard
             Tucson, Arizona  85719


 5             (520) 529-1798
             jherrcardillo@aclpi.org


 6
   For the City of Phoenix:


 7
             CITY OF PHOENIX LAW DEPARTMENT


 8             By Ms. Cynthia S. Campbell, Esq.
             200 West Washington Street


 9             Suite 1300
             Phoenix, Arizona  85003


10             (602) 262-6761
             cynthia.campbell@phoenix.gov


11
   For the San Carlos Apache Tribe, et al.


12
             THE SPARKS LAW FIRM, PC


13             By Mr. Joe P. Sparks, Esq.
             By Ms. Julia Kolsrud, Esq.


14             7503 East First Street
             Scottsdale, Arizona  85251


15             (480) 949-1339
             joesparks@sparkslawaz.com


16             julia@sparkslawaz.com
  


17   For Cemex:
  


18             LEWIS ROCA ROTHGERBER, LLP
             By Ms. Carla A. Consoli, Esq.


19             201 East Washington Street
             Suite 1200


20             Phoenix, Arizona  85004
             (602) 262-5311


21             cconsoli@lrrlaw.com
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 1   APPEARANCES CONTINUED:
  


 2   For the Gila River Indian Community, Arizona:
  


 3             GILA RIVER INDIAN COMMUNITY LAW OFFICE
             By Mr. Thomas L. Murphy, Esq.


 4             525 West Gu u Ki
             Post Office Box 97


 5             Sacaton, Arizona  85147
             (520) 562-9760


 6             thomas.murphy@gric.nsn.us
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 1                 TRANSCRIPT OF PROCEEDINGS
  


 2
  


 3                  CHAIRMAN NOBLE:  Good morning.  We
  


 4   welcome you to day two, sometimes known as round two,
  


 5   of the Arizona Navigable Streams Adjudication
  


 6   Commission hearing on the Salt River.
  


 7                  Mr. Slade, are you prepared to proceed?
  


 8                  MR. SLADE:  I am, Mr. Chairman.
  


 9                  CHAIRMAN NOBLE:  Thank you.  Please go
  


10   forward.
  


11                  DIRECTOR MEHNERT:  Do you want to do
  


12   roll call?
  


13                  CHAIRMAN NOBLE:  Sure.  Let's do roll
  


14   call.
  


15                  DIRECTOR MEHNERT:  Commissioner Allen?
  


16                  COMMISSIONER ALLEN:  Present.
  


17                  DIRECTOR MEHNERT:  Commissioner Henness?
  


18                  COMMISSIONER HENNESS:  Here.
  


19                  DIRECTOR MEHNERT:  Commissioner Horton?
  


20                  COMMISSIONER HORTON:  Here.
  


21                  DIRECTOR MEHNERT:  Chairman Noble?
  


22                  CHAIRMAN NOBLE:  Here.
  


23                  DIRECTOR MEHNERT:  We have a quorum.
  


24   And Fred Breedlove said he'd be a few minutes late.
  


25                  CHAIRMAN NOBLE:  All right, Mr. Slade.
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 1                  MR. SLADE:  Morning, Commissioners.  My
  


 2   name, again, is Eddie Slade, representing the Arizona
  


 3   State Land Department.  And I have with me here today
  


 4   Tyler Williams.
  


 5
  


 6                       TYLER WILLIAMS,
  


 7   called as a witness on behalf of the State Land
  


 8   Department, was examined and testified as follows:
  


 9
  


10                     DIRECT EXAMINATION
  


11   BY MR. SLADE:
  


12       Q.    Tyler, can you please introduce yourself for
  


13   the record?  What is your name?
  


14       A.    My name is Tyler Williams.
  


15       Q.    Okay.  Great.
  


16                  CHAIRMAN NOBLE:  Could we have an
  


17   address?
  


18                  THE WITNESS:  Center Street, Flagstaff,
  


19   Arizona.
  


20                  CHAIRMAN NOBLE:  Could you be a little
  


21   more specific?
  


22                  THE WITNESS:  2819 Center Street,
  


23   Flagstaff, Arizona.
  


24                  CHAIRMAN NOBLE:  Thank you.
  


25
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 1   BY MR. SLADE:
  


 2       Q.    So you're an Arizona native?
  


 3       A.    Yes.
  


 4       Q.    And how long --
  


 5       A.    Well, I mean, I've lived here since 1977.
  


 6       Q.    1977?
  


 7       A.    Yeah.  I was not born here.
  


 8       Q.    Where were you born?
  


 9       A.    Camden, New Jersey.
  


10       Q.    How did you get out west?
  


11       A.    My dad moved us here.  He was -- he flew --
  


12   he trained fighter jets for World War II out of
  


13   Williams Field.  He always had an affinity for Arizona,
  


14   so he wanted to move back.  So he bought a ranch near
  


15   Prescott, tried the ranching life.
  


16       Q.    Didn't work out?
  


17       A.    You know, it worked out.  Maybe it was a bit
  


18   of an education.  So he went back to football coaching,
  


19   and we settled in Prescott, Arizona.  That's where I
  


20   grew up.
  


21       Q.    Then you moved to Flagstaff?
  


22       A.    I moved to Flagstaff for college, went to NAU
  


23   there.  More or less been -- lived there between
  


24   travels ever since.
  


25       Q.    And what was your education and background
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 1   out of NAU?
  


 2       A.    I studied geography.
  


 3       Q.    And what is your occupation currently?
  


 4       A.    A writer, primarily, and a guide.  I write
  


 5   for magazines, several outdoor-related magazines, and
  


 6   published guidebooks that I've written.
  


 7       Q.    Can you list some of the magazines that you
  


 8   have written for?
  


 9       A.    Canoe & Kayak, Kayak Session magazine,
  


10   American Forests Magazine.  Those are the primary ones.
  


11                  VOICE:  Pardon me, Counsel, could the
  


12   witness adjust the mic, so that --
  


13                  DIRECTOR MEHNERT:  He is right in front
  


14   of the mic.
  


15                  MR. SLADE:  We will try to talk more
  


16   into the mic.
  


17   BY MR. SLADE:
  


18       Q.    What publications have you put out in terms
  


19   of books?
  


20       A.    Seven books:  Canyoneering Arizona, Paddling
  


21   Arizona, Arizona Summits North, Arizona Summits South,
  


22   Whitewater Classics, Big Tree Hikes of the Redwood
  


23   Coast, and a book called Grand Canyon River Hikes.
  


24       Q.    Is this your book Paddling Arizona?
  


25       A.    Yes, it is.
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 1       Q.    Is this a recent edition or old edition?
  


 2       A.    That is an older edition.
  


 3                  MR. SLADE:  And I believe this is in
  


 4   evidence, at least part of it.  I will get that
  


 5   evidentiary number shortly.
  


 6   BY MR. SLADE:
  


 7       Q.    Have you revised this book recently?
  


 8       A.    I have.
  


 9       Q.    And what is the latest date of the version?
  


10       A.    Would be spring of 2015.  It was this past
  


11   spring.
  


12       Q.    Can you talk a little bit about what is in
  


13   this book Paddling Arizona?
  


14       A.    As the subtitle would indicate, it's a guide
  


15   to lakes, rivers, and creeks, so paddling destinations,
  


16   both flatwater paddling and flat streams and whitewater
  


17   rivers.  Yeah.
  


18       Q.    So this is -- it's pretty comprehensive with
  


19   regards to what rivers and streams are covered in this
  


20   book?
  


21       A.    I think so.  I think I tried to put in about
  


22   every waterway that's ever been paddled in Arizona in
  


23   that book.
  


24       Q.    So you've got a good understanding of both
  


25   the comparisons and the contrasting features of various
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 1   rivers in Arizona?
  


 2       A.    Yes.
  


 3       Q.    Okay.  Including shallow streams or major
  


 4   rivers?
  


 5       A.    Yes.  Everything from the smallest creek to
  


 6   our biggest river.
  


 7       Q.    Okay.  You're going to talk about that today?
  


 8       A.    Sure.
  


 9       Q.    Great.
  


10             What was the original date of this book
  


11   Paddling Arizona?
  


12       A.    I believe that came out in 2006.  I think
  


13   it's probably on the copyright there on the title page.
  


14   Yeah.
  


15       Q.    Yes, 2006.
  


16       A.    Yeah.  Okay.
  


17       Q.    What rivers --  Well, let's back up.
  


18             How did you get involved in boating?
  


19       A.    I always had an affinity for the outdoors.
  


20   My cousin was part owner of a commercial rafting
  


21   company in Idaho when I was in college.  I worked for
  


22   her and her husband for a few years, got me into the
  


23   industry.  I began guiding rivers all over the country,
  


24   from West Virginia to Arizona to South Carolina to
  


25   Idaho.  And during that time, I got increasingly more
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 1   interested in kayaking and running rivers on my own
  


 2   time in whatever kind of craft was available, but
  


 3   kayaks were what I was most drawn to.  And yeah, it
  


 4   went from there.  It sort of steered my life from then
  


 5   forward, really.
  


 6       Q.    Why were you most interested in kayaks?
  


 7       A.    Because they are the most versatile boat in
  


 8   many regards, in many respects.  You know, they're --
  


 9   they're a nimble craft.  They're relatively small
  


10   boats.  I don't know.  I suppose that's pretty much it,
  


11   yeah.
  


12       Q.    Do you have experience in any other types of
  


13   boat?
  


14       A.    Yeah.  I've paddled lots of other boats.  I
  


15   have a little experience paddling canoes.  I have more
  


16   experience paddling rafts of various sizes, stand-up
  


17   paddle boards, river boards, inflatable kayaks, yeah.
  


18   I may be forgetting something, but yeah.
  


19       Q.    What's your canoe experience?
  


20       A.    I've paddled a whitewater canoe on a couple
  


21   occasions.  And I've taken a -- I've taken a canoe down
  


22   the Snake and Columbia Rivers for a couple hundred
  


23   miles, yeah.
  


24       Q.    So your limited canoe experience is a couple
  


25   hundred miles on various rivers?
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 1       A.    Yeah.  Yeah.  I mean, those were -- those
  


 2   were mainly flat rivers, you know, and a lot of that
  


 3   stretch, I was using a small motor on the back of the
  


 4   canoe, so it was different than, you know, taking a
  


 5   canoe down a river in a normal sense.  But I have done
  


 6   that as well.  I've paddled a whitewater canoe on a
  


 7   couple of occasions.
  


 8       Q.    Have you ever seen a flatboat like a rowboat
  


 9   or perhaps Mr. Dimock's -- are you familiar with Mr. --
  


10       A.    I am, yes.
  


11       Q.    Have you ever seen his boat, the Edith.
  


12       A.    I have.  I've sat in it.
  


13       Q.    So you are familiar with that boat?
  


14       A.    Yes.
  


15       Q.    Are you aware that the tests for navigability
  


16   involves thinking about boats that were available at
  


17   statehood and whether those boats could have been used
  


18   on various rivers in Arizona?
  


19       A.    I am, yeah.
  


20       Q.    Let's talk specifically about your experience
  


21   on the Salt.  Have you boated and seen the Salt before?
  


22       A.    Yes.
  


23       Q.    Can you explain to the Commissioners what
  


24   parts of the Salt you've boated and seen and the
  


25   various flows?
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 1       A.    I've seen the Salt River from the section in
  


 2   question, from the Highway 60 bridge downstream to --
  


 3   downstream to the diversion dam above Roosevelt
  


 4   Reservoir, so about a mile below the normal take-out.
  


 5   And I've paddled all the reservoirs on the Salt in the
  


 6   Superstition Mountains, Canyon Reservoir, Apache Lake,
  


 7   Saguaro Lake.  I've also paddled the Lower Salt below
  


 8   Saguaro Lake to Granite Reef Dam.  And I guess that
  


 9   about covers it.
  


10       Q.    Okay.  With respect to what the state is
  


11   calling Segment 2, which is Highway -- below Apache
  


12   Falls around Highway 60 down to the bridge at 288, down
  


13   Sleeper Rapid specifically, have you boated that
  


14   stretch at low flows and high flows?
  


15       A.    Yes.  I've boated that stretch -- I've boated
  


16   the lower portion of that stretch from 150 cfs to
  


17   25,000 cfs, the highest I've seen any of that section.
  


18       Q.    And some flows in between?
  


19       A.    Most often I've run it at about 500 cfs.
  


20       Q.    So you've seen the river at a range of flows
  


21   at Segment 2?
  


22       A.    Yes.
  


23       Q.    Okay.  How many times have you boated that
  


24   stretch?
  


25       A.    Oh, an estimate here, but 20 times.
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 1       Q.    In what type of boat?
  


 2       A.    Mostly kayak; also a packraft, very small
  


 3   raft that you paddle like a kayak; and a regular
  


 4   raft -- regular-size raft.
  


 5       Q.    Have you seen other boats aside from those
  


 6   boats that you just mentioned in that segment?
  


 7       A.    Oh, yeah.  I've seen all -- almost every
  


 8   craft I mentioned earlier, maybe with the exception of
  


 9   a river -- a swimming river board on that section.
  


10       Q.    So you've seen canoes in that section?
  


11       A.    I've seen canoes, I've seen inflatable
  


12   kayaks, I've seen rafts, I've seen stand-up paddle
  


13   boards.
  


14                  CHAIRMAN NOBLE:  Mr. Slade?
  


15                  MR. SLADE:  Yes.
  


16                  CHAIRMAN NOBLE:  Could we have a little
  


17   bit better description of a packraft and a raft?
  


18                  MR. SLADE:  Yes.
  


19   BY MR. SLADE:
  


20       Q.    Could you explain what those are?
  


21       A.    Yeah.  A raft is kind of what most of us are
  


22   more familiar with, you know, 12- to 18-foot-long raft
  


23   that's capable of holding several people and a lot of
  


24   weight.  A packraft is a very small -- it's also --
  


25   it's not a rubber, but it's, like, a vinyl material.
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 1   It's a very small, lightweight boat that you can put in
  


 2   your pack, hence the name.  And it's a one-person boat,
  


 3   and you paddle it like a kayak with a two-bladed
  


 4   paddle.  So it's just a very small -- very small raft
  


 5   that is paddled like a kayak.
  


 6                  CHAIRMAN NOBLE:  Are these inflatables?
  


 7                  THE WITNESS:  Yes, it is an inflatable.
  


 8                  CHAIRMAN NOBLE:  Both the rafts you're
  


 9   describing, the packraft, which comes in your
  


10   backpack --
  


11                  THE WITNESS:  Yeah, exactly.
  


12                  CHAIRMAN NOBLE:  -- and a regular-type
  


13   raft, they're both inflatable?
  


14                  THE WITNESS:  They're both inflatable
  


15   boats, yes.
  


16                  CHAIRMAN NOBLE:  Thank you.
  


17                  Sorry, Mr. Slade.
  


18   BY MR. SLADE:
  


19       Q.    So you mentioned you've seen canoes going
  


20   down that Segment 2.  Is that right?
  


21       A.    Yes.
  


22       Q.    And did they manage to navigate that area
  


23   successfully?
  


24       A.    Yes.
  


25       Q.    Do you remember what type of flows you saw


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 282


  


 1   those boats at?
  


 2       A.    I've seen canoes there at 500 cfs and in the
  


 3   neighborhood of 2000 cfs.
  


 4       Q.    You mentioned whitewater canoes.  Is there a
  


 5   difference between a whitewater canoe and a regular
  


 6   canoe?
  


 7       A.    Yeah.  It's shades of gray, but, you know,
  


 8   anyone's idea of a canoe is basically a canoe.
  


 9   Whitewater canoes have a bit more -- they're a bit more
  


10   curved on the hull, more rocker, they call that -- so
  


11   they're -- and they're perhaps a bit shorter, able to
  


12   spin faster.  But, you know, basically, it's -- our
  


13   general idea of a canoe is a canoe.  There's minor
  


14   modifications made, depending on the purpose used.
  


15       Q.    Have you seen both regular canoes and
  


16   whitewater canoes on the Salt?
  


17       A.    I have, yes.
  


18       Q.    Both can carry significant amounts of weight?
  


19       A.    Both can carry significant gear, yes.
  


20       Q.    Have you seen the canoes with gear in them
  


21   going down the Salt?
  


22       A.    I have, yes.  The overnight gear for five
  


23   days of camping and living.
  


24       Q.    And people in the canoes --
  


25       A.    And people as well.
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 1       Q.    As you move down the river, can you provide
  


 2   the Commissioners with some perspective on the rapids
  


 3   that need to be either lined, or if, in fact, they do
  


 4   need to be portaged, and how many of those exist in the
  


 5   Segment 2?
  


 6       A.    Well, of course, it depends on the skill of
  


 7   the boater.  But I would think that if you -- if you
  


 8   had precious cargo, that you were -- you really had
  


 9   strong motivation not to flip over your canoe, I would
  


10   think that you would perhaps line the Class IV rapids,
  


11   of which there's three, four of those on the stretch in
  


12   question.
  


13       Q.    And what does lining mean to you?
  


14       A.    Lining is attaching a rope to the end of the
  


15   boat and sending your boat out into the current and
  


16   essentially letting it run the rapid on its own and
  


17   then hauling it in with the rope at the bottom.
  


18       Q.    Are you taking out your gear before you do
  


19   that?
  


20       A.    Probably not.  It depends how confident you
  


21   are in your lining skills.  Yeah.
  


22       Q.    Depends if you've done this before or if it's
  


23   your first time?
  


24       A.    Yeah.  I mean, it's your personal judgment on
  


25   how -- you know, how confident you are in your skills.
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 1       Q.    So you mentioned you would line potentially
  


 2   at four rapids, and that is from below Apache Falls
  


 3   down to the Sleeper Rapid.  Is that right?
  


 4       A.    Yeah.  That would be Black Rock Rapid, the
  


 5   Maze Rapid, Quartzite Falls Rapid, and Corkscrew Rapid,
  


 6   yeah.
  


 7       Q.    We've had some questions about Quartzite.
  


 8   Have you boated Quartzite before it was dynamited?
  


 9       A.    Yes.  I lined it.
  


10       Q.    You lined it?
  


11       A.    Yes.
  


12       Q.    What kind of boat was that?
  


13       A.    A raft, a 14-foot raft.
  


14       Q.    Can you talk about that experience?  How long
  


15   did it take you, and how did you do it?
  


16       A.    It took us about probably half an hour from
  


17   the time we pulled in, scouted the rapid, made our
  


18   decision to line it, attached the rope to the boat,
  


19   proceeded to line, and got back in the boat and went on
  


20   our way.
  


21       Q.    Did you have any difficulty in that process?
  


22       A.    I don't recall any difficulty with that
  


23   process, no.
  


24       Q.    If you were thinking of a historical wooden
  


25   canoe or a wooden flatboat lining any of those four
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 1   rapids that you mentioned, including Quartzite, do you
  


 2   think it would have been possible?
  


 3       A.    Absolutely.  Yes.
  


 4       Q.    And would it be similar to the process that
  


 5   you use now that you just described?
  


 6       A.    Yeah.  The process has not really evolved.
  


 7   In the context of boating development, lining is pretty
  


 8   much how it always was.
  


 9       Q.    So boats from historical times made out of
  


10   wood, loaded with pelts or wood or other goods, could
  


11   have lined those four rapids successfully, in your
  


12   opinion?
  


13       A.    Yes.
  


14       Q.    Is there anyplace on Segment 2 where
  


15   mandatory portage is required?
  


16       A.    No.
  


17       Q.    And those rapids that you mentioned, the four
  


18   that need to be lined, have you seen other people line
  


19   those rapids?
  


20       A.    No.  Never have --  Perhaps I've seen people
  


21   line Quartzite Falls, actually, yeah.
  


22       Q.    But you have significant boating experience?
  


23       A.    Yes.
  


24       Q.    Could people line those rapids without the
  


25   amount of experience that you have?
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 1       A.    Yes.  In fact, when I lined that rapid that
  


 2   we just mentioned, that was early in my boating career,
  


 3   and I didn't have much experience at that point, so,
  


 4   you know.
  


 5       Q.    Are there any shallow spots on the Salt River
  


 6   in Segment 2, again, from about Highway 60 down to 288,
  


 7   that would prevent a historical wooden flatboat or
  


 8   canoe or rowboat from moving down the river?
  


 9       A.    No.  Of course the shallowness depends on the
  


10   level of the river.  But I have seen the river at low
  


11   flows, and you can always proceed downstream without
  


12   undue difficulty.
  


13       Q.    So if the river was at 300 cfs, which is
  


14   about the reconstructed natural median that one of the
  


15   experts has reconstructed for this case, if it was
  


16   about 300 cfs, how many shallow areas or would there be
  


17   any shallow areas you might encounter if you had a
  


18   loaded canoe or flatboat?
  


19       A.    Probably a half dozen spots along that entire
  


20   stretch, gravel bars normally that would be -- river
  


21   widens across the gravel bars.  It becomes shallower,
  


22   you know.  You hit -- you might scrape over some rocks,
  


23   but it's not -- in the context of the trip, it's not
  


24   any undue difficulty.  I mean, it's just a shallow
  


25   spot.  You slide over it and keep going.
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 1       Q.    So in your opinion, in a wooden boat, with
  


 2   the technology that existed at historical times, would
  


 3   you have been able to either get out of your boat or
  


 4   push your boat through that shallow spot without much
  


 5   difficulty?
  


 6       A.    Yes.
  


 7       Q.    But the vast majority of the river does not
  


 8   have those shallow spots.  Am I correct in that
  


 9   understanding?
  


10       A.    There's shallow spots, you know, here and
  


11   there.  I'm thinking -- I'm throwing out that half
  


12   dozen as maybe the worst gravel bars, the shallowest
  


13   gravel bars that would cause you to maybe step out of
  


14   your boat at 300 cfs.  That's an estimate.
  


15       Q.    So at 600 cfs, do the shallow spots start to
  


16   disappear?
  


17       A.    At 600 cfs, I've paddled the river and
  


18   probably not hit a rock the entire way.
  


19       Q.    Would you agree that the river is a
  


20   pool-and-riffle-type river?
  


21       A.    Yeah.  Pool and riffle, pool and drop, yes.
  


22       Q.    What does that mean to you?
  


23       A.    That means rather than a continuous gradient
  


24   in which it's whitewater all the way or, you know,
  


25   varying levels of whitewater all the way, it's a rapid
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 1   and then a pool, maybe with a little bit of current,
  


 2   maybe with not much current, then a gravel bar, and
  


 3   then a pool then a rapid and a pool.  So there's
  


 4   recovery time between the rapids, is the main
  


 5   implication there, from a river-running perspective.
  


 6       Q.    Mr. Fuller will testify -- and he has put in
  


 7   his PowerPoint report -- that a flatboat would be able
  


 8   to successfully navigate Segment 2 about 50 percent of
  


 9   the time across a year.  Would you agree or disagree
  


10   with that statement?
  


11       A.    I would -- I would think maybe even more -- a
  


12   little more than that, in my opinion.
  


13       Q.    Mr. Fuller has also said that a canoe from
  


14   historical times would be able to navigate that segment
  


15   90 percent of the time across the year.  Do you agree
  


16   or disagree with that?
  


17       A.    I agree.  I think the only time a canoe
  


18   really wouldn't be able to navigate it would be in
  


19   times of flood, exceedingly high water, when it's
  


20   really hazardous.
  


21       Q.    You boated also what the state is calling
  


22   Segment 3, which begins below Sleeper Rapid and goes to
  


23   the Roosevelt Dam.  Obviously, Roosevelt Lake is
  


24   covering the river that used to exist there.  But from
  


25   below Sleeper Rapid to about a mile below 288, you've
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 1   paddled.  Is that right?
  


 2       A.    Yes.
  


 3       Q.    Okay.  How does that compare to Segment 2
  


 4   just upstream?
  


 5       A.    It's a little flatter.  There's less -- less
  


 6   rapids.  The stream gradient is less.  Might be more
  


 7   gravel bars because of that.  I don't -- I don't know.
  


 8   Yeah, it's more or less similar, but just maybe a
  


 9   little -- a few less rapids, yeah.
  


10       Q.    Would you agree or disagree that a flatboat
  


11   or canoe could successfully -- loaded with goods --
  


12   navigate from Sleeper Rapid to a mile below
  


13   Highway 288, which is your experience?
  


14       A.    Yeah.  I think -- I think either of those
  


15   boats could navigate that section most of the time.
  


16       Q.    Similar to the percentages that we talked
  


17   about earlier?
  


18       A.    Yeah, exactly.  Similar to those percentages,
  


19   90 -- I mean, the only time that the canoe, again,
  


20   would be -- really high water, that would be perhaps
  


21   dangerous.  But any other time, it would be fine.
  


22       Q.    So the majority of the year, you would feel
  


23   comfortable advising somebody that they could bring a
  


24   historical boat filled with goods, wooden, down both
  


25   Segment 2 and Segment 3 as it currently exists?
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 1       A.    Yes, I would.
  


 2       Q.    Are split channels difficult to boat if a
  


 3   river is one channel and then it splits into two
  


 4   channels?
  


 5       A.    Well, it requires you to read the water and
  


 6   read the depth of the channel.  And normally, there's
  


 7   always a channel that accommodates most boats, the
  


 8   deepest channel.  So -- so -- yeah, sometimes you guess
  


 9   wrong, or sometimes you don't read the river correctly.
  


10   But it's just a matter of reading the -- reading the
  


11   current and assessing the channel and proceeding.
  


12       Q.    So if you have experience on this river,
  


13   would you know which channel is the appropriate channel
  


14   to pass through?
  


15       A.    After you've done it once, you usually
  


16   remember those places, yeah.  Even if you haven't done
  


17   it, you know, it's -- it becomes -- it becomes readily
  


18   apparent which way to go in those situations.
  


19       Q.    I would like to talk a little bit about how
  


20   the Salt compares to other rivers throughout Arizona.
  


21   And so I'll just ask you, how does the Salt compare to,
  


22   for example, the East Verde River or Oak Creek?
  


23       A.    Well, the Salt is sort of the most legitimate
  


24   river.  That's probably not the right word choice.  But
  


25   if you came from a more well-watered region to Arizona
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 1   and you looked at the majority of our rivers, there's a
  


 2   lot of trees that grow along the streams because they
  


 3   don't always have high enough water to prevent
  


 4   stream-side growth.  You know, a lot of our rivers are
  


 5   mostly dry throughout most of the year.
  


 6             The Salt, by contrast, is not that way.  The
  


 7   Salt you look at and you say that's a real river, you
  


 8   know.  That's -- that's got a -- got a developed stream
  


 9   channel.  It's actually got water in it most of the
  


10   year -- I mean, a significant amount of water in it
  


11   most of the time.  It runs -- you know, it drains
  


12   11,000-foot mountains, snow melt.  It just -- it looks
  


13   more -- it looks and feels more like a real river than
  


14   those other streams you mentioned, the East Verde or
  


15   Oak Creek or anything else in Arizona.
  


16       Q.    And you've boated many rivers and streams.
  


17   How does boating compare on the Salt River to boating
  


18   some of those other streams, like East Verde or Oak
  


19   Creek or perhaps the Blue River?
  


20       A.    Well, the season's longer, for one, on the
  


21   Salt than those other rivers you mentioned.  The width
  


22   of the channel is greater, so that makes it easier --
  


23   easier to find a suitable channel.  There's less --
  


24   there's less trees, as I mentioned before, and less
  


25   strainers.  A tree that's fallen into the river is
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 1   known as a strainer.  That's less of a threat on the
  


 2   Salt than on almost any other Arizona stream, I would
  


 3   say.  Because it's a wider river, because it does
  


 4   occasionally flood, it flushes out the channel, and
  


 5   it's just more of a real, normal-flowing river than
  


 6   those other stretches.  It's more -- it's more easily
  


 7   descended.
  


 8       Q.    Would you characterize the Salt in that
  


 9   Segment 2 and Segment 3 reach as a shallow desert
  


10   stream?
  


11       A.    No.  I would characterize it as a river.  I
  


12   mean, a shallow desert stream, to me, is something
  


13   like -- I don't know --  The Agua Fria -- the Agua Fria
  


14   River that comes into North Phoenix, you know, that's a
  


15   shallow desert stream.  That is mostly an ephemeral
  


16   river.  You know, it only has water sometimes.  Then
  


17   when it does have water after flood events, you know,
  


18   it will be a shallow, little stream running through the
  


19   desert.  The Salt is a river.
  


20       Q.    What are some of the other shallow desert
  


21   streams in Arizona?
  


22       A.    Oh, just pulling from what's listed in my
  


23   book, Chinle Creek, the Little Colorado River, Burro
  


24   Creek, several of the Salt tributaries, perhaps.
  


25   Canyon Creek.  The list goes on.  I mean, I would say
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 1   most rivers -- most water courses in Arizona would be
  


 2   characterized as a shallow desert stream.  The Salt, I
  


 3   don't characterize that way.
  


 4       Q.    You've also boated in what the state is
  


 5   calling Segments 5 and 6, which is from Stewart
  


 6   Mountain Dam down to Granite Reef Dam.  Is that right?
  


 7       A.    Correct.
  


 8       Q.    How many times have you boated there?
  


 9       A.    Oh, five or six.
  


10       Q.    What was your experience boating in that
  


11   area?
  


12       A.    Well, I've done it in the wintertime, and
  


13   it's remarkable how quiet that section can be when
  


14   compared to high summer season and it's full of
  


15   inner-tube floaters.  It's a pleasant -- it was a
  


16   pleasant surprise.  It's a nice -- it's a nice desert
  


17   river.  There's a few small rapids, some Class I
  


18   rapids, maybe even Class II in there.  Yeah, I don't
  


19   know.  It was -- it was -- it was remarkable, to me,
  


20   that there was such a normal-seeming river resource
  


21   there in a place where you don't really normally think
  


22   of -- think of that being in existence.
  


23       Q.    What time of year was it?  You said winter?
  


24       A.    Yeah, I've done it -- I've done it mostly in
  


25   the winter.  I'm not sure what month exactly, but I
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 1   don't know, 600 cfs or so.
  


 2       Q.    Did you see any other boaters out when you
  


 3   were there?
  


 4       A.    Yeah.  I have one or two times.  Not a ton.
  


 5   But a few boaters, yeah.
  


 6       Q.    From your perspective, having experience
  


 7   boating on that river, would you expect that a flatboat
  


 8   loaded with goods or a canoe loaded with goods, wooden,
  


 9   from historical times would be able to navigate that
  


10   section from Stewart Mountain Dam down to Granite
  


11   Creek -- or, Granite Reef Dam?
  


12       A.    Yeah.  I think so.  I don't see any obstacles
  


13   in there that would prevent any kind of moderately
  


14   sized boat from getting down.
  


15       Q.    Would you agree that boats have evolved over
  


16   the years from their designs in 1912 to where they are
  


17   today?
  


18       A.    Yeah.  Of course.  They're like any
  


19   technology; they're always evolving, yeah.
  


20       Q.    So various -- there have been various stages
  


21   in evolution from wooden to fiberglass and fiberglass
  


22   to plastics.  Is that correct?
  


23       A.    Correct.  And rubber as well, yeah.
  


24       Q.    Based on the fact that boats have evolved,
  


25   did that make the Salt navigable where it wasn't
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 1   navigable before?
  


 2       A.    In my opinion, the Salt would always have
  


 3   been navigable regardless of what kind of boat you're
  


 4   taking down.  Those -- those -- that evolution of craft
  


 5   that you referred to perhaps makes different rivers at
  


 6   the higher end of the spectrum more navigable.
  


 7       Q.    What rivers are you thinking of?
  


 8       A.    Oh, you know, Class V, VI river, like the
  


 9   East -- East Verde.  I don't know if that's the best
  


10   example.  West Clear Creek.  Those kind of rivers maybe
  


11   wouldn't be navigable in historic craft.  But something
  


12   like the Salt, you know, I think it's been navigable
  


13   ever since someone wanted to float a log down- --
  


14   downstream.
  


15       Q.    Speaking of floating logs, have you ever seen
  


16   logs -- or, have you ever seen any pine trees or big
  


17   trees alongside the Salt, starting at Highway 60 and
  


18   moving down, growing?  Are there -- is it a wooded
  


19   area?
  


20       A.    There's no --  There's some pinyon pine
  


21   trees.  There's not --  You know, you're kind of below
  


22   the elevation of the forest at that point.  There's
  


23   juniper -- you know, small juniper trees and pinyon
  


24   pines.  Pretty quickly you get into Sonoran Desert
  


25   cactus country.
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 1                  MR. SLADE:  I believe I'm almost done
  


 2   with my questioning, Mr. Chairman.  I'm just going to
  


 3   check with my co-counsel.
  


 4   BY MR. SLADE:
  


 5       Q.    I want to make sure we're clear.  When you're
  


 6   talking about the East Verde, you're talking about the
  


 7   East Verde River, not the Verde River?
  


 8       A.    Correct.  The East Verde River is a tributary
  


 9   of the Verde River.  East fork of the Verde would
  


10   probably be the more accurate nomenclature, but it's
  


11   known as the East Verde.  And it's a smaller river.  It
  


12   normally runs a trickle of water, maybe 10 -- 10 cfs or
  


13   something to that effect.  After rainstorms, times of
  


14   flood, it has a boatable flow and can be -- can be
  


15   paddled down to the Verde River.
  


16                  MR. SLADE:  Mr. Chairman, those are all
  


17   the questions that I have for Mr. Williams.
  


18                  CHAIRMAN NOBLE:  Thank you.
  


19                  Is our procedure that those who are
  


20   advocating navigability also have an opportunity to
  


21   examine Mr. Williams at this time?  Are there those who
  


22   are advocating navigability that would like to examine
  


23   Mr. Williams at this time?
  


24                  Mr. McGinnis?
  


25                  Mr. Helm?
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 1                  MR. HELM:  There's another choice.
  


 2   Those of us who have an interest but are not advocating
  


 3   one way or another.
  


 4                  CHAIRMAN NOBLE:  Thank you, Mr. Helm.
  


 5   Those will be last.  Those who have not yet made up
  


 6   their mind what it is they want to do will have an
  


 7   opportunity.
  


 8                  Now, let's go to some cross-examination
  


 9   of Mr. Williams, if there be any.  Are there those who
  


10   would like to examine Mr. Williams?
  


11                  MR. HEILMAN:  Yes, Mr. Chairman.
  


12                  CHAIRMAN NOBLE:  Please come forward.
  


13                  MR. HEILMAN:  Thank you.
  


14                  CHAIRMAN NOBLE:  And, again, inasmuch as
  


15   this is your first opportunity for examination in front
  


16   of Meri Coash, would you please give your name?  And
  


17   hopefully you'll have a business card.
  


18                  MR. HEILMAN:  Yeah.  I provided her a
  


19   business card earlier.
  


20                  I'm Jeff Heilman, and I represent Salt
  


21   River Project in these proceedings.
  


22
  


23                     CROSS-EXAMINATION
  


24   BY MR. HEILMAN:
  


25       Q.    Good morning, Mr. Williams.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 298


  


 1                  DIRECTOR MEHNERT:  Jeff, are those
  


 2   already admitted?
  


 3                  MR. HEILMAN:  Yes, they are.
  


 4   BY MR. HEILMAN:
  


 5       Q.    So I just have a few questions about your
  


 6   book Paddling Arizona.
  


 7       A.    Uh-huh.
  


 8       Q.    I just provided you with an excerpt of that,
  


 9   which is Exhibit C018, ASLD Number 200.  Actually, I
  


10   saw in your biography online that you spent some time
  


11   as a river guide on the Rio Grande River --
  


12       A.    Yes.
  


13       Q.    -- is that correct?
  


14             How would you compare the Rio Grande River to
  


15   the Salt River?
  


16       A.    Well, the first thing that comes to mind is
  


17   that the Salt is still -- until you get to Roosevelt,
  


18   it's still a free-flowing river, so it's got more water
  


19   in it than the Rio Grande does these days.  The Rio
  


20   Grande is completely used.  The Rio Grande -- the
  


21   section of the Rio Grande that I've worked on, which is
  


22   down in Big Bend, Texas, the river's completely dry
  


23   until a tributary stream comes in from Mexico called
  


24   the Conchos River, and so because of that, the Rio
  


25   Grande is generally a lower-volume river than the Salt
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 1   is.  They're both rivers, they both run through desert
  


 2   environments.  There's some similarities there.  The
  


 3   Rio Grande, although it doesn't have many rapids, the
  


 4   few rapids it does have are boulder-jam, sieve-type
  


 5   rapids, which are difficult to pass.  The Salt's rapids
  


 6   are more traditional drops, you know.
  


 7       Q.    And it also said that you're still a guide on
  


 8   the San Juan River in Utah?
  


 9       A.    Occasionally I guide on the San Juan, yes.
  


10       Q.    And the Colorado River in the Grand Canyon?
  


11       A.    And the Colorado River in the Grand Canyon.
  


12       Q.    Why did you used to work on the San Juan and
  


13   Colorado River as opposed to, say, the Salt River?
  


14       A.    That's where the -- that's where the work is.
  


15   The Salt has more opportunities for day trips, I
  


16   suppose.  I guess the reason I don't work on the Salt
  


17   mainly is because -- and I have worked there in the
  


18   past, but it's during a part of the year that's really
  


19   not as open in my schedule to engage in river guiding.
  


20   I usually do Colorado -- Grand Canyon trips later in
  


21   the spring and same with the San Juan.
  


22       Q.    Okay.  But there's basically more commercial
  


23   boating activity happening on those rivers as opposed
  


24   to the Salt River?
  


25       A.    Certainly the Colorado.  The San Juan, you
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 1   know, they're both pretty seasonally affected.  There's
  


 2   not a lot of summertime commercial trips on the San
  


 3   Juan, I don't think.
  


 4       Q.    Okay.  Let's turn to this excerpt from your
  


 5   book.  Would you page to Roman -- lower case Roman
  


 6   numeral iv?  That has the disclaimer --
  


 7       A.    Yeah.
  


 8       Q.    -- section.
  


 9       A.    Yeah.
  


10       Q.    The second paragraph of your disclaimer
  


11   reads, "Nature is constantly changing.  Rockslides
  


12   occur, floods change river and creek channels, beaches
  


13   erode away, and earthquakes create new terrain
  


14   altogether.  Therefore, any information contained
  


15   herein should be considered out of date and possibly
  


16   incorrect."
  


17             In your experience on the Salt River, have
  


18   you seen it change drastically?
  


19       A.    Drastically, no.  Have I seen it change?
  


20   Yes.
  


21       Q.    Have you ever seen a flood change the channel
  


22   of the Salt River like you mentioned in that paragraph?
  


23       A.    Like I mention in that paragraph?  Yeah,
  


24   sure.  Yep.  I've seen -- I've seen gravel bars move
  


25   and disappear and reemerge, yeah.
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 1       Q.    Okay.  So turning to page 28 of this excerpt,
  


 2   this is your description of the Lower Salt River from
  


 3   Saguaro Lake to Granite Reef.  And it starts with a
  


 4   summary of important information for a boater to know.
  


 5   Is that correct?  These bolded sections?
  


 6       A.    Sure.  Yeah.  Sure.
  


 7       Q.    For Difficulty, you have written "Advanced
  


 8   (Class I to II - whitewater)."
  


 9             Does this mean you think the Salt River below
  


10   Stewart Mountain Dam requires advanced boating skills?
  


11       A.    No.  In the introduction to this book, you'll
  


12   notice that there's sort of different chapters in the
  


13   book, and this -- this page that you're referencing
  


14   here is in the flatwater rivers chapter.  And this
  


15   chapter was written for flatwater paddlers.  So for
  


16   them -- you know, for someone who has no river
  


17   experience, I'm listing it as advanced because relative
  


18   to the other flatwater rivers I've highlighted, it's
  


19   advanced.
  


20       Q.    I see.  Yeah.  Because I only have this
  


21   excerpt from your book.
  


22       A.    Okay.  Yeah.
  


23       Q.    That makes sense.
  


24       A.    Sure.
  


25       Q.    Under Flow, you wrote, "minimum:  300 cfs."
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 1             What does "minimum" mean in that context?
  


 2       A.    I would have to read the introduction and see
  


 3   what my minimums are.  I think -- I think that's
  


 4   probably referring to, you know, what normally --
  


 5   normal expectations might be as to what might
  


 6   prevent -- provide a pleasant recreational experience.
  


 7       Q.    So what are normal expectations?
  


 8       A.    That you're not getting -- that you're not
  


 9   getting stuck to the point that you have to get out of
  


10   your boat multiple times.
  


11       Q.    So are you saying that if it was below 300
  


12   cfs, you would be hitting points of the river where you
  


13   would have to get out of your boat?
  


14       A.    I'm not sure if you would have to get out of
  


15   your boat, but you'd be scraping over rocks more than
  


16   might be desired recreationally.
  


17       Q.    And then it says ideal cfs -- or, ideal flow
  


18   would be 500 to 1,500 cfs.  Why do conditions become
  


19   less optimal above 1,500 cfs?
  


20       A.    It just becomes swifter stream.  And for the
  


21   clientele, for lack of a better term, the users that
  


22   I'm writing for in this context, I think it would just
  


23   be a more powerful stream and be a little bit
  


24   hazardous.  It's higher and colder.
  


25       Q.    And then moving down to what you actually
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 1   have written about this section, in the fourth
  


 2   paragraph on this page, you write, "About 6 miles
  


 3   downstream from Pebble Beach, the Verde enters on the
  


 4   right -- on the river right.  During times of low water
  


 5   when there's minimal water being released from Stewart
  


 6   Mountain Dam, the Verde often adds enough flow to allow
  


 7   for a short run below here."  [Quoted as read.]
  


 8             So are there times of the year where this
  


 9   portion of the Salt River is only boatable below the
  


10   confluence of the Verde River?
  


11       A.    Yeah.  I believe they shut off -- I'm not the
  


12   penultimate expert on this, but I believe they shut off
  


13   the Salt at Stewart Mountain Dam sometimes, so there's
  


14   virtually no flow in that section.  And then when the
  


15   Verde comes in, there's enough flow to paddle.
  


16       Q.    Do you know about how much water the Verde
  


17   contributes at that confluence during those times?
  


18       A.    I don't.
  


19       Q.    A guess?
  


20       A.    Well, 2-, 3-, 400 cfs, yeah.
  


21       Q.    All right.  So turning to page 208 of this
  


22   excerpt, this is a section of your book entitled "Salt
  


23   River (Upper-Daily)."  This is in a different section
  


24   of the book than the last chapter we were discussing?
  


25       A.    Yes, exactly.
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 1       Q.    What do you mean when you refer to the
  


 2   stretch of the river as "daily"?
  


 3       A.    It's the first, I think, seven miles below
  


 4   the U.S. 60 bridge, where there's a road right along
  


 5   the river, so that's a section that people do as a day
  


 6   run where you don't have to bring your camping gear.
  


 7       Q.    Okay.  Under the Gradient, it says, "35 fpm."
  


 8   fpm stands for?
  


 9       A.    Feet per mile.
  


10       Q.    So it's your understanding that generally
  


11   this section of the Upper Salt lowers in elevation
  


12   35 feet per mile, approximately?
  


13       A.    Yeah, on average, over those seven miles, I
  


14   suppose, that's where the number comes from.
  


15       Q.    And then under Flow, you have a minimum flow
  


16   for different types of boats, 500 cfs for rafts, 300
  


17   cfs for kayaks, and 200 cfs for inflatable kayaks.  And
  


18   since this is a different section of your book, are
  


19   these minimums also for different expectations?
  


20       A.    Yes, exactly.  These are for -- you know, a
  


21   whitewater paddler's expectations for a pleasant
  


22   experience.  Yeah.
  


23       Q.    So if the river is running below 200 cfs and
  


24   you are in an inflatable kayak, what kind of problems
  


25   would you start encountering below that 200 cfs
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 1   minimum?
  


 2       A.    You just hit more rocks.  You might have to
  


 3   jump out of your boat a time or two.  You know, I'm
  


 4   writing this book for someone who's come in here to run
  


 5   the river and enjoy -- enjoy their time.  So it's all
  


 6   about expectations.  I know people have run the river
  


 7   lower than 200 cfs in inflatable kayaks.  And if
  


 8   they're fine with getting out of their boat a time or
  


 9   two, that's great.  But I'm writing it for someone
  


10   coming from out of state, perhaps, who, you know, wants
  


11   to go run a river.  And 200 cfs for an inflatable kayak
  


12   would be -- would be, I guess, a normal expectation.
  


13       Q.    So since the minimum for just a regular
  


14   kayak, as opposed to an inflatable kayak, is 300 cfs,
  


15   are inflatable kayaks a lot better for low water
  


16   conditions?
  


17       A.    Yeah.  They are.
  


18       Q.    Why is that?
  


19       A.    Well, because they -- maybe they draw a
  


20   little bit less water.  They have a shallower draft, I
  


21   think, than a hard kayak.  They -- I'm not -- you know,
  


22   I think -- I think -- I think, again, it comes down to
  


23   expectations.  Someone in a hardshell kayak wants more
  


24   water.  It's a little bit more advanced boat, and
  


25   that's probably where I come up with that, really.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 306


  


 1       Q.    Okay.  And then when you say minimum 500 cfs
  


 2   for rafts, did you have a specific type of raft in
  


 3   mind?
  


 4       A.    Yeah, I was thinking, like, a 14- or
  


 5   16-foot-long raft with, you know, four or five people
  


 6   paddling it or oars and oarsmen rowing it, which would
  


 7   require more water, bigger boat.
  


 8       Q.    I see.
  


 9             And then below the minimums, you have ideal
  


10   1,000 to 3,000 cfs.  When you're saying "ideal," are
  


11   you referring to all three of those types of boats,
  


12   generally, or --
  


13       A.    Yeah, I suppose I am.  I might throw out
  


14   inflatable kayaks.  I'm primarily a kayaker, so I'm
  


15   writing it from a kayak -- hardshell-kayaker
  


16   perspective.  So I think that probably influenced my --
  


17   my numbers in the ideal category.
  


18       Q.    I see.
  


19             Then under Gage, you have "Salt near" -- how
  


20   do you say that?
  


21       A.    Chrysotile.
  


22       Q.    -- Chrysotile."
  


23             Do you usually check the gages before you go
  


24   out paddling?
  


25       A.    I do, yeah.
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 1       Q.    And then for the Likely Season here, you
  


 2   wrote, "February to early May / Heavy monsoon years
  


 3   provide flows in August and September."
  


 4             So generally, for the kind of expectations
  


 5   you're talking about, the boating season for the Upper
  


 6   Salt is only four months, give or take?
  


 7       A.    Yeah, maybe five, throw in a monsoon month in
  


 8   there.
  


 9       Q.    And is that when the flow -- what is the flow
  


10   during that boating season, generally?
  


11       A.    Well, it's a highly variable river, so it
  


12   depends.  It goes from year to year.  You know,
  


13   generally, in a -- in a -- in a normal winter, the flow
  


14   would be probably between -- would be a thousand cfs or
  


15   more from February to early May.  That's where I'm
  


16   coming up with that season.
  


17       Q.    When you say "highly variable," what kind of
  


18   swings in flow do you see during that season?
  


19       A.    Oh, well, you can see here the Peak Flow is
  


20   76,000 on January 8th, 1993, so, you know, February's
  


21   peak is probably not too much below that.  So anywhere
  


22   from 70,000 cfs to -- in a drought year, you know, it's
  


23   probably running around its base flow of 200.
  


24       Q.    Do you change the type of boat you use
  


25   depending on --
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 1       A.    I do not personally.  I almost always take a
  


 2   hardshell kayak, although at lower water, I might take
  


 3   a packraft, maybe a canoe, if I owned one presently.
  


 4   Yeah, I usually take a kayak.
  


 5       Q.    Okay.  Then moving down into the text, in
  


 6   your description, the third paragraph reads, "The
  


 7   standard put-in is located at a large eddy a few
  


 8   hundred yards down the road from the highway.  Some
  


 9   elect to launch closer to the highway bridge, however,
  


10   and run a gravel bar rapid above the main put-in."
  


11             What do you mean when you say "gravel bar
  


12   rapid"?
  


13       A.    Oh, it's a gravel bar with a couple of
  


14   steeper channels cut through it.  So it's just sort of
  


15   a type of rapid rather than a bedrock ledge or a side
  


16   creek dumping debris boulders in.  It's a gravel bar
  


17   with channels in it.
  


18       Q.    I might be having some obvious questions
  


19   because I'm not a boater.
  


20       A.    That's fine.
  


21       Q.    And what do you mean when you refer to an
  


22   eddy?
  


23       A.    An eddy is either calm or upstream-moving
  


24   current on the sides of the river that -- where you can
  


25   slow down and stop, and it's how you gain control when
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 1   you're running rivers.  You go from eddy to eddy
  


 2   whenever the current's too strong or -- you know.
  


 3       Q.    I see.
  


 4             And then the next paragraph reads, "There is
  


 5   another short steep gravel bar leading into a wall
  


 6   immediately below the main put-in eddy, then a
  


 7   straight-away leads to Tailings Rapid, where the river
  


 8   bends right."  [Quoted as read.]
  


 9             What is a Tailings Rapid like?
  


10       A.    Tailings Rapid?  Yeah, I don't have a great
  


11   recollection of Tailings Rapid.  I mean, I think it's
  


12   just another -- I think it's another sort of gravel bar
  


13   rapid with a few channels pouring through it.
  


14       Q.    Okay.
  


15       A.    Yeah.
  


16       Q.    Then you say, "Next is Bump & Grind - an
  


17   aptly named shallow gravel bar."
  


18             What is Bump and Grind like?
  


19       A.    It's -- like I describe, it's a gravel bar
  


20   and it changes with each flood.  So some years there's
  


21   a good channel through it, and some years there's not a
  


22   great channel through it.  And so, you know, usually
  


23   you'll -- you'll hit a rock at some point and you'll
  


24   slide over a rock at some point.
  


25       Q.    So when you say shallow gravel bar, what does
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 1   "shallow" mean?
  


 2       A.    Oh, less than 6 inches.
  


 3       Q.    Then the next line reads, "The narrow rapid
  


 4   just below here that sluices against the right wall is
  


 5   called Maytag.  This one tends to spin rafts around,
  


 6   hence the name.  It is fast and powerful, but
  


 7   straightforward with no big holes."
  


 8             What do you mean when you say the Maytag
  


 9   tends to spin rafts around?
  


10       A.    It means there's a -- the currents are such
  


11   that it spins your boat around.  It's not really a
  


12   threat.  It's just -- it's just the way you kind of
  


13   have to run that rapid.
  


14       Q.    Okay.
  


15       A.    Yeah.
  


16       Q.    And when you say "holes," what does that
  


17   refer to?
  


18       A.    A hole is where a rock is in the river and
  


19   the water's pouring over the rock creating a hydraulic
  


20   of whitewater.  There -- there -- that's -- that's --
  


21   it's the main whitewater feature that creates rapids,
  


22   holes and waves.  A wave would be the same feature with
  


23   more water going over it, so it wouldn't be as steep of
  


24   a hydraulic.  It would just be one wave.
  


25       Q.    I see.
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 1       A.    Yeah.
  


 2       Q.    The next line says, "Next is Grumman, where
  


 3   some sizable holes do lurk."
  


 4             Some of those features that you were just
  


 5   discussing, those hydraulics, those occur at this
  


 6   Grumman Rapid?
  


 7       A.    Yes.
  


 8       Q.    And then you write, "The river makes a sharp
  


 9   right along a cliff wall above Mother Rock.  At higher
  


10   flows, look for a great surf hole above Mother Rock on
  


11   the right."
  


12             What's a surf hole?
  


13       A.    Well, it's the same thing I just described.
  


14   It's a hole, but it's shaped -- it's -- it's -- it's
  


15   all about the depth of the hydraulic, you know.  A
  


16   steep --  If water was barely pouring over a rock in a
  


17   steep fashion, that's going to make a pour-over -- what
  


18   we call a pour-over hole.  Those are to be avoided.
  


19   You can run them, but they're -- they're more of a
  


20   hazard.  A regular hole, there would be more water
  


21   going over it, less of a hazard.  A little bit more
  


22   water, you almost turn it into a wave.  That's what we
  


23   would call a surf hole.  And it's a fun -- it's a fun
  


24   feature to go in and practice your skills in.
  


25       Q.    So at higher flows, those holes become less
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 1   of a hazard?
  


 2       A.    Yeah, at higher flows, holes become waves,
  


 3   but then other hazards form because there's faster
  


 4   current.
  


 5       Q.    And why do you want to avoid those smaller,
  


 6   more steep hydraulic --
  


 7       A.    They're just abrupt drops.  They're just --
  


 8   they're just, you know, an abrupt drop that can make
  


 9   your boat unstable.
  


10       Q.    Okay.  And then the next line reads, "Next is
  


11   Eagles Nest, sometimes called Overboard.  This is a
  


12   left turn with some big potentially hazardous rocks
  


13   along the right bank.  At most levels, a good play hole
  


14   exists toward the bottom of the rapid.  This is -- this
  


15   same hole can of course flip small rafts or
  


16   unsuspecting paddlers."  [Quoted as read.]
  


17             Why are the big rocks on the right of the
  


18   river potentially hazardous?
  


19       A.    Because they're undercut rocks, so at certain
  


20   water levels -- at particular water levels, you can --
  


21   there's entrapment potential.  You can go under a rock
  


22   like that, and it's a dangerous situation.  At higher
  


23   flows, that undercut is covered by water, so it's not
  


24   as much of a threat.  And at lower flows, there's not
  


25   so much push to the current going in there, so it's not
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 1   as much as a threat.
  


 2       Q.    I see.
  


 3       A.    Yeah.
  


 4       Q.    So there's a window -- flows that's
  


 5   dangerous?
  


 6       A.    Exactly.
  


 7       Q.    And when you say "a good play hole," that's
  


 8   what you were referring to earlier?
  


 9       A.    Yeah.
  


10       Q.    The kind you can practice on?
  


11       A.    Yes, exactly.  Yeah.
  


12       Q.    And have you seen rafters or paddlers flip at
  


13   Eagles Nest?
  


14       A.    Yes.  I have.
  


15       Q.    Okay.  And then a couple paragraphs down, you
  


16   write, "The next few miles of river are splashy Class I
  


17   and II.  Just past 2nd Campground where raft guides and
  


18   other paddlers often camp, the river bends right into
  


19   Exhibition Rapid.  This one holds the biggest waves on
  


20   the run.  A few easy ledge rapids lead down the Cibecue
  


21   Rapid" -- is that --
  


22       A.    Yeah, that's right.
  


23       Q.    -- "and Cibecue Creek, a popular take-out."
  


24   [Quoted as read.]
  


25             I think you kind of answered this.  But could
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 1   you explain what you mean by the -- when you say that
  


 2   the Exhibition Rapid holds the biggest waves on the
  


 3   run?
  


 4       A.    It's a wave drain rapid, so the river's
  


 5   constricted, and if you choose to take the center
  


 6   channel, there's -- there's big waves there.  Yeah.
  


 7       Q.    And that's something that rafters kind of
  


 8   want to boat on?
  


 9       A.    Yeah.  It depends on your comfort level.
  


10   I've run down waves on that sometimes, and at other
  


11   times, I've snuck through the rapid to the left side of
  


12   those waves.
  


13       Q.    And what governs your decision whether you're
  


14   going to sneak by it or --
  


15       A.    Depends how -- how wet I want to get, how
  


16   much fun I want to have.
  


17       Q.    And then next you write, "For those who
  


18   continue downstream, a steep gravel bar called 3-way
  


19   keeps the action going, then the river turns right into
  


20   Salt River Draw Rapid."
  


21             Could you explain what you mean by "a steep
  


22   gravel bar"?
  


23       A.    Oh, a shorter gravel bar rather than a long,
  


24   gradual thing that you may slide down.  It's just a
  


25   little bit of a steeper drop, so it's a shorter
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 1   distance to the rapid.
  


 2       Q.    And then you write, "Next is Mescal, a simple
  


 3   yet forceful drop with a fast and shallow hole."
  


 4             What did you mean by "forceful drop"?
  


 5       A.    I mean that that hole I'm referring to is --
  


 6   you know, there's a lot of current going into that
  


 7   hole.  So if you're unsuspecting, if you're not paying
  


 8   attention, you can get swept into that hole.
  


 9       Q.    And it's a shallow hole?
  


10       A.    Yeah, shallow -- yeah, shallow hole.  I
  


11   guess, again, that depends on the flow of the river at
  


12   the time.
  


13                  CHAIRMAN NOBLE:  Mr. Heilman, would this
  


14   be an appropriate time to take a break?
  


15                  MR. HEILMAN:  Absolutely.
  


16                  CHAIRMAN NOBLE:  I --  In looking at
  


17   this, we expect you're going to examine him on the
  


18   entire --
  


19                  MR. HEILMAN:  Yeah, there's one last
  


20   section, but there's less questions about it.
  


21                  CHAIRMAN NOBLE:  Okay.  There's --
  


22                  MR. HEILMAN:  But we can take a break.
  


23   That's fine.
  


24                  CHAIRMAN NOBLE:  Would that be all
  


25   right?
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 1                  MR. HEILMAN:  Sure.
  


 2                  CHAIRMAN NOBLE:  Okay.  We will stand in
  


 3   recess for 10 minutes.
  


 4             (A recess was taken from 10:03 a.m. to 10:15
  


 5   a.m.)
  


 6                  CHAIRMAN NOBLE:  Mr. Williams, are you
  


 7   ready?
  


 8                  THE WITNESS:  I am.
  


 9                  CHAIRMAN NOBLE:  Okay.  Mr. Heilman,
  


10   please proceed.
  


11   BY MR. HEILMAN:
  


12       Q.    Okay.  Let's turn to the last section about
  


13   the Salt River in your book, which is 212 of the
  


14   exhibit.  This is the section where you describe
  


15   Salt -- the "Salt River (wilderness)" section.
  


16             For the Difficulty of this stretch, you write
  


17   III to IV.  You're referring to the classes of the
  


18   rapids on that section.  Is that --
  


19       A.    Correct.
  


20       Q.    And so there are Class IV rapids on this
  


21   section?
  


22       A.    Yeah, there's four Class IV rapids.
  


23       Q.    Do you -- could you name those four?
  


24       A.    Black Rock, The Maze, Quartzite, and
  


25   Corkscrew.
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 1       Q.    So Quartzite, even though it's -- after
  


 2   blasting, it still can be a Class IV rapid?
  


 3       A.    Yeah, depends on the water level.  It's a
  


 4   Class III at some times.
  


 5       Q.    And then for Flow, you've written "minimum:
  


 6   400 cfs (many runs have been made at lower levels),"
  


 7   and "ideal:  1,000 to 3,000 cfs."
  


 8             Have you ever -- have you personally ever run
  


 9   the river below 400 cfs?
  


10       A.    No, I haven't.  I've done it at 400 a couple
  


11   times.
  


12       Q.    What's that experience like?
  


13       A.    Oh, great.  I'm always surprised by how I
  


14   don't do it more at lower levels.  Yeah, it's really
  


15   fun.
  


16       Q.    And then for Likely Season, you have "March
  


17   to May."  Do you say "likely" because you can't really
  


18   predict how long the season will be?
  


19       A.    Yeah, exactly.  Because it's such a highly
  


20   variable environment down here in the Southwest.  You
  


21   know, some years, it's not gonna ever get to a thousand
  


22   cfs, and some years, it will be, you know, 2-, 3-,
  


23   4,000 cfs throughout that entire period.
  


24       Q.    So there's been years where there hasn't even
  


25   really been a season?
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 1       A.    Well, not in that context.  Yeah, certainly
  


 2   there's been years it's been 200 cfs throughout the
  


 3   whole time.  I would call those, you know, pretty
  


 4   severe drought years, but we do have them.
  


 5       Q.    Right.
  


 6
  


 7             EXAMINATION BY COMMISSIONER ALLEN
  


 8                  COMMISSIONER ALLEN:  I would like to ask
  


 9   a question.  Do you have your own gage so you know what
  


10   the cfs is?
  


11                  THE WITNESS:  The United States
  


12   Geological Survey has a gage published on the Internet
  


13   that's accessible, so that's how I get that
  


14   information.
  


15                  COMMISSIONER ALLEN:  Okay.
  


16
  


17                CROSS-EXAMINATION (CONTINUED)
  


18   BY MR. HEILMAN:
  


19       Q.    Okay.  Then moving down to the text of your
  


20   description of this part of the river, moving down to
  


21   the last line on this page, then on to the next page,
  


22   it reads, "Below Gleason the Salt River Canyon
  


23   Wilderness officially begins on river left, while the
  


24   river right remains the White Mountain Apache
  


25   Reservation until Lower Corral Canyon, located several
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 1   miles farther downstream.  Within a couple miles below
  


 2   Gleason Flat, you'll encounter Eye of the Needle Rapid,
  


 3   and Black Rock - a class IV rapid."
  


 4             And you mentioned Black Rock earlier.  Could
  


 5   you describe what that rapid's like for me?
  


 6       A.    It's a short ledge with a couple different
  


 7   chutes going through.  The current piles into a cliff
  


 8   wall below on the left.  It's powerful currents.  I
  


 9   believe there's a flood channel on far river left there
  


10   that you can --  If you're to portage the rapid, I
  


11   think that's the portage route.
  


12       Q.    I see.
  


13       A.    Yeah.
  


14       Q.    And then in the next paragraph, you write,
  


15   "Class II and III action continues for several miles as
  


16   the river winds through desert hills.  The whitewater
  


17   picks up and the canyon pinches down below Lower Corral
  


18   Canyon.  First is The Maze, then Pinball.  Both of
  


19   these bouldery rapids require ferry moves in swift
  


20   current."
  


21             What's The Maze Rapid like?
  


22       A.    The Maze is a -- has several boulders
  


23   sprinkled throughout the rapid.  So it's just a little
  


24   bit more complex in its current -- in its -- the way
  


25   the currents react.
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 1       Q.    And --  Okay.  So, then, what do you mean
  


 2   when you say boulder rapids require ferry moves in
  


 3   swift currents?  I'm not sure what a ferry move is.
  


 4       A.    Yeah, it just means crossing the current,
  


 5   crossing the river, so like a ferry -- like a ferryboat
  


 6   would cross a river, you know, it's crossing a section
  


 7   of current, so it requires some boat angle and, you
  


 8   know, some balance.
  


 9       Q.    Okay.  And could you also describe what the
  


10   Pinball Rapid is?
  


11       A.    Pinball?  I honestly don't have great
  


12   recollection of Pinball.  Sorry.
  


13       Q.    No problem.
  


14             Then a couple paragraphs down, you write,
  


15   "Just below Quartzite, Corkscrew Rapid is the final
  


16   major obstacle to Jump Off Canyon.  The river remains
  


17   swift with occasional Class III down to Cherry Creek,
  


18   then you are officially on the paddle out."
  


19             What do you mean when you say the Corkscrew
  


20   Rapid is a major obstacle?
  


21       A.    It's another one of those Class IVs that
  


22   requires scouting for most paddlers.  And there's --
  


23   it's -- it's tricky to negotiate it successfully.
  


24   Yeah.  That's pretty much it.  It's easy -- easy
  


25   portage on the left, or you could line a boat there.
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 1   It's not a long rapid, but it is a little bit delicate
  


 2   to negotiate it successfully.
  


 3       Q.    Okay.  I just have a few questions about your
  


 4   testimony earlier with Mr. Slade.  You two were talking
  


 5   about canoes and you said the phrase "a significant
  


 6   amount of cargo."  You've seen these canoes on this
  


 7   section of the river with a significant amount of
  


 8   cargo.  What does "a significant amount of cargo" mean?
  


 9       A.    I've seen canoes on the river that are doing
  


10   a four-day river trip, so they've got -- they've got
  


11   their tent, their sleeping bag, their food, their
  


12   stove.  I don't know what else you would bring normally
  


13   for a four-day camping trip, but that all -- you know,
  


14   all their clothes.  That all adds up to, you know -- I
  


15   don't know -- a hundred pounds of gear --
  


16       Q.    I see.
  


17       A.    -- that's loaded in the boat, yeah.
  


18       Q.    I see.
  


19             And you also mentioned this idea if you were
  


20   carrying precious cargo down the river, there's about
  


21   four rapids you would line.
  


22       A.    Uh-huh.
  


23       Q.    If you were carrying precious cargo -- and
  


24   you said you wouldn't take your gear out when you were
  


25   lining it.  If you were carrying precious cargo, would
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 1   your decision to take that out before lining change?
  


 2       A.    Well, it all depends on your -- your judgment
  


 3   and your comfort level with the situation.  You know,
  


 4   if you have stuff rigged in your boat, tied in tightly,
  


 5   then there's really no need to take it out, because
  


 6   even if your boat flips over, it's still gonna stay in
  


 7   there.  If not, then maybe you want to take it out and
  


 8   portage it around.  I don't know.  Depends on --
  


 9   depends on your comfort level.
  


10       Q.    Okay.  Then you also mentioned something
  


11   called the packraft.
  


12       A.    Yeah.
  


13       Q.    Do you have any idea of when people started
  


14   using those or when they became available?
  


15       A.    Yeah.  Packrafts were developed after World
  


16   War II.  They were -- they were Air Force survival
  


17   craft, and -- and they sort of developed from there.
  


18   The first documented use of packraft was in Copper
  


19   Canyon in 1952 by Dick Griffith.  And the technology's
  


20   developed since then and exploding in the last decade.
  


21       Q.    Okay.  And then my last question is, how did
  


22   you get involved in these proceedings?  When were you
  


23   first approached to become a witness?
  


24       A.    Eddie Slade called me on the telephone a
  


25   couple weeks ago.
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 1       Q.    Okay.  And you said -- I believe you
  


 2   testified that you know Mr. Dimock previously?
  


 3       A.    I do, yeah.
  


 4       Q.    Have you discussed these proceedings with him
  


 5   at all?
  


 6       A.    No.
  


 7       Q.    How about Mr. Fuller?
  


 8       A.    Yes, I did meet Mr. Fuller.  Actually, that
  


 9   may have been the first -- that wasn't directly
  


10   relating to these proceedings.  But I met Jon a year or
  


11   two ago in Flagstaff regarding this same issue.
  


12       Q.    I see.
  


13       A.    Yeah.  I think I was just providing him with
  


14   information at that point.
  


15                  MR. HEILMAN:  Okay.  That's all the
  


16   questions I have.  Thank you for speaking with us
  


17   today.
  


18                  THE WITNESS:  Sure.
  


19                  CHAIRMAN NOBLE:  Yes.  Is there anyone
  


20   else who would like to cross-examine?
  


21                  MR. HOOD:  I have just a few questions,
  


22   Mr. Chairman.
  


23                  CHAIRMAN NOBLE:  Have you provided a
  


24   card to the court reporter?
  


25                  MR. HOOD:  Mr. Chairman, I have not.  I
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 1   had one in my shirt pocket yesterday that I didn't get
  


 2   to use yesterday.  It's in my car, and I'll bring it
  


 3   after lunch.
  


 4                  My name is Sean Hood.  Mr. Williams, I
  


 5   represent Freeport Minerals Corporation.  Thanks for
  


 6   coming down today.  I just have a few follow-up
  


 7   questions for you.
  


 8
  


 9                      CROSS-EXAMINATION
  


10   BY MR. HOOD:
  


11       Q.    Do you still have your excerpt of Paddling
  


12   Arizona Mr. Heilman --
  


13       A.    I do.
  


14                  CHAIRMAN NOBLE:  Mr. Hood, could you
  


15   move the microphone just slightly closer to your mouth?
  


16                  MR. HOOD:  Is that going to work for
  


17   you, Mr. Chairman?
  


18                  CHAIRMAN NOBLE:  It's working for me
  


19   fine.
  


20                  MR. HOOD:  Fantastic.
  


21                  How about you, Joe?  Is this okay?
  


22                  MR. SPARKS:  Fine.
  


23                  MR. HOOD:  Usually projection is the
  


24   least of my problems.  We'll get there.
  


25
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 1   BY MR. HOOD:
  


 2       Q.    Mr. Williams, you grew up spending a lot of
  


 3   time in Northern Idaho.  Is that right?
  


 4       A.    I did, yeah.
  


 5       Q.    In fact, northern Idahoans actually call it
  


 6   North Idaho instead of Northern Idaho.  Isn't that
  


 7   right?
  


 8       A.    That's right.
  


 9       Q.    That's because they sort of see themselves as
  


10   different from the folks who live south of them?
  


11       A.    Perhaps.
  


12       Q.    Okay.  You spent a lot of time there because
  


13   your parents had a cabin on Lake Pend Oreille?
  


14       A.    Uh-huh.
  


15       Q.    My wife's folks do as well, so I'm familiar
  


16   with the lake.
  


17             What part of the lake were you on?
  


18       A.    The bay.
  


19       Q.    The bay?
  


20       A.    Yeah.
  


21       Q.    They have -- their place is in Sagle, right
  


22   across from Sandpoint.
  


23       A.    Beautiful.
  


24       Q.    You spent -- how many summers would you say
  


25   you spent time on Lake Pend Oreille?
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 1       A.    Oh, from the time I was six years old until I
  


 2   was 17.
  


 3       Q.    Okay.  Lake Pend Oreille, for those who don't
  


 4   know, it is a very impressive, huge lake.  Is that fair
  


 5   to say?
  


 6       A.    Correct, yeah.
  


 7       Q.    Incredibly deep, they do submarine testing
  


 8   and all sorts of things of that nature?
  


 9       A.    Yeah.  Yeah.
  


10       Q.    Do you have other experience boating in Idaho
  


11   aside from -- I'm sure you boated the lake from time to
  


12   time?
  


13       A.    Yeah.  Grew up running motor boats on the
  


14   lake and cut my teeth running rivers in Idaho.
  


15       Q.    What rivers in Idaho did you run?
  


16       A.    The Salmon, the Payette, the Lochsa -- yeah,
  


17   many other smaller streams as well.
  


18       Q.    What are some of those?
  


19       A.    Oh, the Secesh, the South Fork of the Salmon,
  


20   the Crooked Fork, Big Sand Creek, the Lolo Creek, the
  


21   Potlatch River, you know.
  


22       Q.    Those smaller creeks that you just mentioned,
  


23   what sort of craft did you use to run those rivers?
  


24       A.    Almost all whitewater kayak.  Some of the
  


25   bigger rivers I ran in a raft.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 327


  


 1       Q.    And the whitewater kayaks that you used, are
  


 2   those similar to the kayaks that you still use today?
  


 3       A.    Yes.
  


 4       Q.    Your preferred craft -- anytime you're
  


 5   running a river, it sounds like you're a kayak guy?
  


 6       A.    Yeah, that's my preferred craft.  I paddle a
  


 7   lot of packrafts these days.  And usually for work,
  


 8   when I'm guiding, I'm in a raft -- a full-size raft.
  


 9   But I'm primarily a whitewater kayaker, yeah.
  


10       Q.    And the rafting, you're referring back to the
  


11   work you do on the San Juan and the Colorado?
  


12       A.    Yeah.  And in Idaho, I used to work on the
  


13   Salmon and the Payette.
  


14       Q.    Talk just a little bit about the whitewater
  


15   kayaks that you use.  What material are they made out
  


16   of --
  


17       A.    Plastic.
  


18       Q.    And can you be more specific?  I know there's
  


19   a few different varieties.
  


20       A.    Polyethylene plastic, I think, it's called.
  


21   A couple different ways of forming them.  There's
  


22   rotomold plastic, which is a powder, as I understand
  


23   it, that's put into a mold that's spun in centrifugal
  


24   force, and that's how the boat's created.  Then there's
  


25   also blow molding, in which -- it's like a molten,
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 1   melted plastic that's blown with hot air into the mold.
  


 2   So there's the two ways they make modern whitewater
  


 3   kayaks.
  


 4       Q.    It's designed to be light and durable, right?
  


 5       A.    Correct, yeah.
  


 6       Q.    Do you have a -- do you have a sense -- and
  


 7   you might not.  We've heard testimony from others, and
  


 8   I'm sure we'll hear more from people who do know this.
  


 9   Do you have a sense for when in time that sort of
  


10   plastic kayak developed?
  


11       A.    Yeah.  In the '70s -- the mid-'70s.  The
  


12   Hollowform River Chaser was the first plastic kayak on
  


13   the market.
  


14       Q.    And since then, they've gotten somewhat
  


15   lighter and somewhat more durable?
  


16       A.    They've not gotten lighter.  They've gotten
  


17   more durable.
  


18       Q.    Mr. Slade asked you a series of questions
  


19   about navigability.  Do you recall those, generally?
  


20       A.    Yes.
  


21       Q.    What is your understanding of the federal
  


22   test for navigability for title?
  


23       A.    My understanding is that it's -- a stream has
  


24   to be navigable for commerce in its normal or natural
  


25   condition at the time of statehood.
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 1       Q.    And do you have a sense for what that means
  


 2   in terms of what sort of activities would constitute
  


 3   navigation?
  


 4       A.    Getting goods to market, hauling --  In 1912,
  


 5   I assume it would be maybe someone hauling animal skins
  


 6   or mining equipment downstream.  That's speculation,
  


 7   but that would be my assumption.
  


 8       Q.    Do you have an understanding about whether
  


 9   modern recreational boating constitutes navigation for
  


10   purposes of that test?
  


11       A.    From the definition I just offered, I don't
  


12   know that it's the same animal we're talking about.
  


13       Q.    Okay.  I want to talk a little bit --
  


14   Mr. Heilman covered virtually everything I wanted to
  


15   ask you about the excerpts that we have in evidence,
  


16   which is -- C018 is the item number, at part 200, put
  


17   in evidence by the Arizona State Land Department.
  


18             I want to talk a little bit about some of the
  


19   other things that's in your Paddling Arizona book
  


20   that's not part of this excerpt, which is just the Salt
  


21   excerpts.
  


22       A.    Uh-huh.
  


23       Q.    Okay.  What other -- and I think the cover of
  


24   the book says, "A Guide to Lakes, Rivers, and Creeks."
  


25       A.    Uh-huh.
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 1       Q.    So you are talking about paddling a wide
  


 2   variety of lakes, rivers, and creeks in Arizona.
  


 3       A.    Uh-huh.
  


 4       Q.    Is that right?
  


 5       A.    Uh-huh.
  


 6       Q.    Yes?
  


 7       A.    Yes.  Yes.
  


 8       Q.    I know what you mean, but it doesn't
  


 9   translate as well on the transcript.
  


10       A.    Sure.
  


11       Q.    Let's --  Give an overview for us, if you
  


12   would, about some of the other rivers and creeks and
  


13   streams that you go through in this book.
  


14       A.    Well, it's a range.  Everything from a lake
  


15   to a flatwater river, like, perhaps the Lower Colorado,
  


16   which is a deep -- you know, a deep river with maybe
  


17   minimal river current to -- on up to rivers, like the
  


18   Salt, that's sort of a typical moderate river, to steep
  


19   creeks like Oak Creek near Sedona or a tributary of Oak
  


20   Creek near Sedona.  So sort of the gamut of, you know,
  


21   the easiest flatwater that you could -- that you could
  


22   take anyone on, to, you know, upper end -- I guess it's
  


23   not your definition of navigability, but upper end --
  


24   you know, streams that require expertise.
  


25       Q.    And these are all creeks, streams, or rivers
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 1   in Arizona that you personally have paddled?
  


 2       A.    Correct.
  


 3       Q.    And have you paddled them all in a kayak?
  


 4       A.    No.  I've probably done a couple of them in
  


 5   an inflatable kayak perhaps or a raft, maybe a
  


 6   sit-on-top kayak.  At most -- the vast majority were
  


 7   done in a kayak, but I've done -- a few have been in
  


 8   other boats.
  


 9       Q.    What's --  Talk to me about Topock Marsh.  A
  


10   maybe I'm pronouncing that incorrectly.
  


11       A.    Topock, I think.
  


12       Q.    I'll spell it, for the record.  T-o-p-o-c-k.
  


13             Tell us about that marsh.  That's one of your
  


14   favorite places to paddle.  Is that --
  


15       A.    Well, yeah, for flatwater paddling.  It's a
  


16   backwater of the Colorado River.  It's a vast marsh
  


17   land with lots of bird life.  And, you know, it's a big
  


18   swamp, basically, you can paddle around in.  There's
  


19   lots of little bays and inlets and reeds and lots of
  


20   little nooks and crannies to explore over there on the
  


21   Lower Colorado River.
  


22       Q.    And what crafts have you used in that marsh?
  


23       A.    Touring kayak, which is a 14-foot-long kayak.
  


24       Q.    Polyethylene?
  


25       A.    Polyethylene plastic, yeah.
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 1       Q.    Talk to us about Tonto Creek.  You enjoy
  


 2   paddling Tonto Creek as well.  Is that right?
  


 3       A.    Uh-huh.
  


 4       Q.    Where is Tonto Creek?
  


 5       A.    Tonto Creek drains Mogollon Rim around
  


 6   Payson, just -- just east of Payson.  It runs down
  


 7   through a series of gorges, comes out into the Gisela
  


 8   Valley, runs through gravel bars for several miles, and
  


 9   then goes through another lower gorge, which is easier,
  


10   but similar in scenery to the upper gorges, and then it
  


11   dumps out into gravel bars in the valley above
  


12   Roosevelt.  It's a major contributor to Roosevelt
  


13   Reservoir.
  


14       Q.    Tonto's a tributary to the Salt?
  


15       A.    Tonto is a tributary to the Salt, yes.
  


16       Q.    How many times have you paddled Tonto Creek?
  


17       A.    A dozen times.
  


18       Q.    And did you -- did you say it was in your
  


19   polyethylene kayak?
  


20       A.    Yeah, I think I've probably been in a kayak
  


21   almost every time.
  


22       Q.    Okay.  What are some other -- what are some
  


23   other --  Have you spent time on the Verde River?
  


24       A.    I have.
  


25       Q.    In your kayak?
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 1       A.    Kayak, packraft, sit-on-top kayak, different
  


 2   types of kayaks, fiberglass kayak.  That's probably
  


 3   about it.
  


 4       Q.    What about the Gila River?  Spend time
  


 5   boating --
  


 6       A.    Very little.  Very little.  I've done the
  


 7   Gila one time from above the town of Safford, and I've
  


 8   done other stretches higher up in New Mexico.
  


 9       Q.    What craft did you use on the Gila?
  


10       A.    Kayak -- a plastic kayak.
  


11       Q.    What --  Over the last couple years, what are
  


12   some other creeks or streams in Arizona that you've had
  


13   a chance to paddle in your kayak?
  


14       A.    Nothing -- not too much new that's not in the
  


15   book.
  


16       Q.    That's fine if it's in the book.
  


17       A.    Yeah, pretty much anything in the book.  It's
  


18   been kind of dry lately, so I'm not sure what I've --
  


19   I did Tonto Creek last year, Woods Canyon, a tributary
  


20   of Beaver Creek in Northern Arizona.  Oak Creek a
  


21   number of times, Pumphouse Wash.  That's pretty much
  


22   what I've done lately.
  


23       Q.    Where is Pumphouse Wash?
  


24       A.    It's upper Oak Creek.  It's a tributary.
  


25   It's the main river bed of Oak Creek, but above the
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 1   permanent spring water source at Sterling Canyon is
  


 2   known as Pumphouse Wash.
  


 3       Q.    That's one, again, that you've done in your
  


 4   kayak -- polyethylene kayak?
  


 5       A.    Yeah.  Classic whitewater kayak, yeah.
  


 6       Q.    In your book here, we've got an excerpt from
  


 7   Paddling Arizona.  You have a description of Quartzite
  


 8   Falls.  You say it "was once a formidable drop
  


 9   containing a very sticky hole."  Does that sound right?
  


10       A.    Yeah.
  


11       Q.    You said in your book that most trips
  


12   portaged the falls.  Is that right?
  


13       A.    Correct.
  


14       Q.    Do you know -- and we'll hear more evidence
  


15   on this as the weeks -- weeks progress.  But how many
  


16   people have died trying to get through Quartzite Falls?
  


17       A.    I'm not aware.  I know of at least one, maybe
  


18   two, but I'm really not aware of that.  Since it hasn't
  


19   been such a lethal drop since 1993, nobody's died since
  


20   then, to my knowledge.
  


21       Q.    You're aware of deaths prior to the incident
  


22   that occurred -- the explosion?
  


23       A.    Yeah.
  


24       Q.    But you're just not sure how many?
  


25       A.    I'm not sure.  And that's even -- that's not
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 1   something I'm particularly well schooled on.  But I
  


 2   think there was one drowning there, at least -- one
  


 3   drowning that really sort of maybe boosted its
  


 4   reputation, even beyond what it deserved.
  


 5       Q.    I want to go back to when you first -- and
  


 6   this touches on some of the last questions that
  


 7   Mr. Heilman had for you.
  


 8             When you were first contacted by Mr. Fuller,
  


 9   what was the discussion about what your involvement
  


10   might be in this case?
  


11       A.    Just this, just testifying on Arizona rivers,
  


12   my knowledge of Arizona rivers.
  


13       Q.    And what -- what information were you given
  


14   by Mr. Slade leading up to your testimony today?
  


15                  MR. SLADE:  Mr. Chairman, I expect that
  


16   we'll be able to ask all sorts of questions now that
  


17   Mr. Hood is asking about conversations between
  


18   attorneys and experts, that Mr. Hood is comfortable
  


19   with us asking about conversations between attorneys
  


20   and all experts for all parties.
  


21                  CHAIRMAN NOBLE:  Mr. Slade, as that
  


22   comes up in the future, we will take it under
  


23   consideration.  However, at this point, Mr. Hood is
  


24   only asking what information was provided, not the
  


25   conversations themselves.
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 1                  MR. SLADE:  Thank you.
  


 2                  THE WITNESS:  Could you repeat that
  


 3   question?
  


 4                  MR. HOOD:  I sure can.
  


 5   BY MR. HOOD:
  


 6       Q.    If I can remember, Mr. Williams, I think my
  


 7   question was -- I asked you about some interaction with
  


 8   Mr. Fuller.  Then I asked you, what information did
  


 9   Mr. Slade provide you leading up to your involvement in
  


10   this case?
  


11       A.    He provided me with Mr. Fuller's prepared
  


12   document.
  


13       Q.    That's his PowerPoint?
  


14       A.    Yeah, presentation.  "Salt River
  


15   Navigability," it's titled.
  


16       Q.    Do you know which version of the PowerPoint
  


17   that is?
  


18       A.    I don't, yeah.
  


19             And he -- he told me he wanted my testimony
  


20   on my expertise in running Arizona rivers, and, yeah,
  


21   that's really about it.  I queried him on what the
  


22   issue at stake was, and to my mind, it really never
  


23   became clear on what -- what we're -- what we're
  


24   arguing over.  Navigability of rivers is all I was
  


25   really informed of.
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 1       Q.    Did Mr. Slade inform you what's at stake, at
  


 2   least in his mind?
  


 3       A.    No.  He really just told me the parties that
  


 4   were involved.
  


 5       Q.    You said he wanted your testimony about your
  


 6   expertise running Arizona rivers.  How many Arizona
  


 7   streams and rivers do you have experience running?
  


 8   Best estimate?  We'll have a copy of your full book, if
  


 9   we need it, but just best estimate.
  


10       A.    50, 70 rivers.
  


11       Q.    50 or 70 rivers in Arizona --
  


12       A.    Yeah.
  


13       Q.    -- that you paddle in your kayak without
  


14   trouble?
  


15       A.    Hopefully without trouble.
  


16       Q.    Right.
  


17                  MR. HOOD:  Thank you, Mr. Williams.
  


18   Appreciate it.
  


19                  THE WITNESS:  Sure.
  


20                  CHAIRMAN NOBLE:  Is there any other
  


21   party that is advocating that the Salt is nonnavigable
  


22   which would like to question Mr. Williams?  I see
  


23   Mr. Sparks advancing.
  


24                  Mr. Sparks, does the court reporter have
  


25   your name and address?
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 1                  MR. SPARKS:  Yes.  We have given them a
  


 2   card.
  


 3                  My name is Joe Sparks.  We're special
  


 4   counsel to the San Carlos Apache Tribe.
  


 5                  Ms. Julia Kolsrud is also with our firm,
  


 6   and she's here today as special counsel.
  


 7                  CHAIRMAN NOBLE:  Thank you.
  


 8
  


 9                     CROSS-EXAMINATION
  


10   BY MR. SPARKS:
  


11       Q.    Mr. Taylor -- do you pronounce your name
  


12   Taylor or Tyler?
  


13       A.    Tyler.
  


14       Q.    Tyler.
  


15             Well, I'm kind of a country boy.  I grew up
  


16   on the Mississippi River, so I thought basically that's
  


17   what rivers looked like.
  


18             But I just need to clear up a number of
  


19   questions.  One of the things you said early in your
  


20   testimony is the frequency or the number of times you
  


21   have floated or boated -- I guess you use the term
  


22   "boated" -- down the Salt River from the Highway 60
  


23   bridge to lower areas on the Salt River.  I believe you
  


24   said, "I've done the lower portion of that
  


25   approximately 20 times."  Do you recall that?
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 1       A.    Yeah.
  


 2       Q.    What is the lower portion of that?
  


 3       A.    Yeah, just to clarify, I'm not sure I've done
  


 4   the lower portion 20 times.  I think I was referring to
  


 5   the entire Salt.  A lot of those trips were on the
  


 6   upper seven miles.  So probably less than 10 --
  


 7   probably -- probably a dozen wilderness trips and maybe
  


 8   another dozen times on the daily.  The lower, I guess I
  


 9   was referring to section -- I guess I was referring to
  


10   the wilderness section below Cibecue Creek, below the
  


11   end of the road.
  


12       Q.    So -- and that's another item I wanted to ask
  


13   you about.
  


14             Are you aware of the two Indian reservations
  


15   on either side of the Salt River?
  


16       A.    Yes.  White Mountain Apache Tribe on river
  


17   right and San Carlos Apache Tribe, I believe, on river
  


18   left for a short distance at the put-in -- near the
  


19   put-in.
  


20       Q.    Those are pretty fancy words for a guy from
  


21   Missouri.  So does river right, referring to the White
  


22   Mountain -- is that referring to the north side of --
  


23       A.    Yeah, the north side as you're traveling down
  


24   street right and left, yeah.  So the north side would
  


25   be the White Mountain Apache.
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 1       Q.    So the south side would be San Carlos Apache?
  


 2       A.    To my knowledge, yeah.
  


 3       Q.    And did you get permits from one of the
  


 4   tribes or the Forest Service to go on those trips?
  


 5       A.    Yes.
  


 6       Q.    Who did you get -- what tribe?
  


 7       A.    The White Mountain Apache Tribe requires a
  


 8   permit for the day -- daily section on their land.
  


 9       Q.    And where do you get that permit?
  


10       A.    Last -- the last -- most recent system has
  


11   been a self-issued permit at the put-in.
  


12       Q.    I don't think I understood that.
  


13       A.    Yeah, there's a box at the put-in with
  


14   permits available and a slot for the fee, and you
  


15   self-issue your permit.  The last couple of times I've
  


16   been there, that's been the system.
  


17       Q.    Is that on the north side of the Highway 60
  


18   bridge?
  


19       A.    Yeah.  It's -- it's right there just
  


20   downstream from the highway, from the bridge, yeah.
  


21   North or west side, yeah.
  


22       Q.    And is there a road along the river from the
  


23   highway bridge on the north side down towards Cibecue
  


24   Creek?
  


25       A.    Yes, there is.
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 1       Q.    What kind of road is that?
  


 2       A.    It's a good dirt road.
  


 3       Q.    And is that the road you use to put in and
  


 4   take out when you use Cibecue Creek as a take-out?
  


 5       A.    Yes.
  


 6       Q.    Do you know -- do you have a copy of one of
  


 7   the permits that you have received?
  


 8       A.    Not with me, no.
  


 9       Q.    Do you know what it says?
  


10       A.    No.
  


11       Q.    When was the last time that you -- I have a
  


12   hard time with this word "boated," because I -- pretty
  


13   much into floating -- but the last time you boated that
  


14   portion of the Salt from the Highway 60 bridge or below
  


15   it to, let's say, Cibecue Creek?
  


16       A.    And what was the question?
  


17       Q.    When was the last time you did it?
  


18       A.    Oh, I'm not sure when the last time I did
  


19   that was.  Seems like it's been at least a year or
  


20   maybe two.
  


21       Q.    And what about the portion --  When you do
  


22   the lower portion, you call that the wilderness area,
  


23   do you put in at Quartzite on that particular part of
  


24   the trip?
  


25       A.    No.  You put in at the same spot normally, at


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 342


  


 1   the Highway 60 bridge and just continue downstream.
  


 2       Q.    Do you have a copy of the -- of your paddler
  


 3   there in front of you that you could refer to that -- I
  


 4   think it's Highway -- I think it's page 215, but I'm
  


 5   going from memory because I can't see these numbers.
  


 6   If I got close, let's call it 215.
  


 7       A.    Okay.
  


 8       Q.    There's a map there?
  


 9       A.    Yeah.  214.  Yeah.  Yeah, 215.
  


10       Q.    So it's 214?
  


11       A.    No.  215 is the map, right.
  


12       Q.    Oh, good.
  


13             Do you see that dotted blue line that goes up
  


14   through the -- looks like it goes up around, crosses
  


15   the river, and then goes back east to the -- towards
  


16   the bridge?
  


17       A.    Yeah.  It looks like it's a dirt road
  


18   depiction.
  


19       Q.    What is that?
  


20       A.    Is that what you're --
  


21       Q.    Have you ever used that road?
  


22       A.    I've not been on that road past Canyon Creek.
  


23       Q.    And Canyon Creek is on the north side of the
  


24   river?
  


25       A.    Yes.
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 1       Q.    Have you ever paddled Canyon Creek?
  


 2       A.    Have I done Canyon Creek?  No.  Canyon
  


 3   Creek -- Cherry Creek -- no, not Canyon Creek.
  


 4       Q.    So you mentioned Cherry Creek.  Have you
  


 5   paddled Cherry Creek?
  


 6       A.    No.
  


 7       Q.    How about Cibecue Creek?
  


 8       A.    No.
  


 9       Q.    You mentioned Tonto Creek.  And it issues
  


10   forth from a spring below Mogollon Rim.  Isn't that
  


11   correct?
  


12       A.    Tonto Creek?
  


13       Q.    Yes.
  


14       A.    Yes.
  


15       Q.    Is it in the pines, the conifer forest up at
  


16   that level?
  


17       A.    Tonto Creek is, yes.
  


18       Q.    And the other creeks, like Cibecue Creek, are
  


19   you -- or, Cherry Creek, are you familiar with the
  


20   forest above and the headwaters of those two creeks?
  


21       A.    No.  I mean, I know where they start, but I'm
  


22   not familiar with them.
  


23       Q.    When you -- when you floated -- or, boated
  


24   the Tonto Creek, are there narrow canyons or gorges in
  


25   that creek that you have traveled through?
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 1       A.    Yes.
  


 2       Q.    What's the water -- the rate of flow in
  


 3   those -- in that creek when you use Tonto Creek for
  


 4   your boating?
  


 5       A.    100 cfs is normally the starting flow, and it
  


 6   grows to roughly a thousand cfs, depending on the
  


 7   river -- depending on the hydrology at the time.
  


 8       Q.    What's the narrowest part of the -- let's
  


 9   say, the narrowest part of the canyon in Tonto Creek
  


10   that you have boated through?
  


11       A.    Hell's Gate Gorge would be the narrowest
  


12   section.  It's --
  


13       Q.    And how wide would that be?
  


14       A.    6 -- 6, 8 feet wide at the river level.
  


15       Q.    And how deep would the water be at that
  


16   point?
  


17       A.    10 feet deep.
  


18       Q.    Does the -- does the nature of the canyon at
  


19   that location come to an abrupt restriction in the flow
  


20   of the water at Hell's Gate?  Is it Hell's Gate?
  


21       A.    Yeah, Hell's Gate.
  


22       Q.    Yeah.
  


23       A.    Yeah, there's rapids there.
  


24       Q.    And then just below the rapids on Tonto
  


25   Creek, is there a pretty big hole at that location?
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 1       A.    There's various holes throughout that
  


 2   section, yeah.
  


 3       Q.    And I believe you told the Commission that --
  


 4   something that, no doubt, it knows after all these
  


 5   years, that Tonto Creek comes in from the east side of
  


 6   Roosevelt Lake, correct?
  


 7       A.    Correct.
  


 8       Q.    And before Roosevelt Dam, it joined the Salt
  


 9   and then passed through the canyon where the dam is now
  


10   located.  Is that how you understand it?
  


11       A.    Yeah, it is.  Tonto Creek and the Salt had a
  


12   confluence which is now under Roosevelt Lake.
  


13       Q.    And you were earlier asked about a number of
  


14   kind of boats, and I just wanted to talk to you about
  


15   that a second.  I believe you said that you know --
  


16   that you knew what a flatboat is.  Is that right?
  


17       A.    More or less, yes.
  


18       Q.    I'd like to be -- just talk to you more about
  


19   the "more" part.
  


20       A.    Okay.
  


21       Q.    Well, I know what I mean by a flatboat,
  


22   having grown up on the Mississippi and made them and
  


23   used them.  But what do you mean when you refer to
  


24   flatboats?
  


25       A.    You know, my experience with flatboats is
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 1   pretty limited.  It really stems from Brad Dimock's
  


 2   historically recreated boats, like his boat, the Edith.
  


 3   And my understanding is that's a flatboat.  So that's
  


 4   kind of what I'm basing my knowledge of flatboats on.
  


 5       Q.    There's a name of -- name of a boat called
  


 6   the Edith?
  


 7       A.    Yeah, the name of a boat called the Edith.
  


 8       Q.    Is that a commercial boat?
  


 9       A.    No.  It was a historical recreation of an
  


10   early river runner in Grand Canyon, who built his own
  


11   boats and ran them through the canyon.
  


12       Q.    Was that in the nature of a rocker flat?
  


13       A.    I don't know.
  


14       Q.    Do you know how it was constructed at all?
  


15       A.    Wood construction, you know, in Brad's boat
  


16   shop, his garage.  Beyond that, no.
  


17       Q.    Planks?
  


18       A.    I think planks, yeah.
  


19       Q.    Would you take a look at -- I believe it's on
  


20   page 208 in your book there.  You have to understand
  


21   that I believe anything you say because I can't see it,
  


22   so if you want to get creative, go ahead.
  


23             Anyway, you talk about -- do you see the
  


24   place where you talk about the characteristics of the
  


25   flow rates for the Salt River and the types of boats?
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 1       A.    Yes.  Yeah.
  


 2       Q.    I didn't see, hear, or in any of your other
  


 3   publications, a recommendation about using flatboats,
  


 4   and here on the Salt, you don't have a recommendation
  


 5   about flatboats there, do you?
  


 6       A.    No.
  


 7       Q.    Is there a reason why you don't recommend
  


 8   flatboats for the Salt?
  


 9       A.    Because in this day and age, flatboats aren't
  


10   used.  And certainly, in a recreational sense for the
  


11   market I'm writing for, flatboats are not a craft of
  


12   choice.
  


13             I notice it's an oversight here that I didn't
  


14   list canoes.  I should have listed canoes instead of --
  


15   or, in addition to inflatable kayaks.
  


16             Flatboats, no, people just don't use
  


17   flatboats these days.
  


18       Q.    How do you think a flatboat would do over the
  


19   Chrysotile falls before it was blasted?
  


20       A.    Quartzite -- Quartzite Falls?
  


21       Q.    Quartzite.
  


22       A.    I think, you know, my experience there is
  


23   only -- is limited, because I only saw that rapid one
  


24   time before it was blasted, and there was -- I don't
  


25   even remember -- or, two times, two times, and the one
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 1   time we lined it and the other time we portaged it
  


 2   quickly.
  


 3             But I can say that I think you would stand a
  


 4   decent chance if you -- you know, if you -- if you had
  


 5   some idea of running rivers.  And it depends on the
  


 6   flow.  I really would have to be more familiar with
  


 7   that rapid in its historical state.  You know, it
  


 8   hasn't been that way since '93.
  


 9       Q.    You also mentioned a shorter season on the
  


10   Salt River.  And is there -- is there a season that you
  


11   find more suitable to floating the Salt River -- the
  


12   Upper Salt than other seasons?
  


13       A.    My favorite time personally is in the
  


14   summertime when it's warm and traffic is light.
  


15   Typically, most river runners run the Salt in March and
  


16   April.  I think that's somewhat -- I think that's -- I
  


17   think that's somewhat due to the fact that that's when
  


18   the permitted season is for the wilderness section, and
  


19   so people sort of get it in their mind that that's the
  


20   time to go.  But, you know, living here, being a local,
  


21   I think lots of different times of the year all have
  


22   their advantages.
  


23       Q.    What's the upper limits of flow on the
  


24   Salt -- the Upper Salt that you would consider
  


25   reasonable for a person of experience, like you have,
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 1   to boat the Upper Salt?
  


 2       A.    Well, as I mentioned before, I once did the
  


 3   river at 25,000 cfs, and that was not unreasonable for
  


 4   my level of experience.  But I think, as I put here in
  


 5   my listing, for my ideal flow, 1- to 3,000.  I think
  


 6   above 3,000 cfs, the river starts to take on different
  


 7   high water characteristics that are more challenging.
  


 8       Q.    Is there a level of flow above which you
  


 9   would simply not think it's safe enough to try to boat
  


10   the Upper Salt?
  


11       A.    Perhaps.  I would have to make a decision at
  


12   the time, you know.  Those high flows are so -- are
  


13   seen so little that it's hard to really know exactly
  


14   how -- how it's gonna look.
  


15       Q.    And the lowest flow, then, you're
  


16   recommending?
  


17       A.    The lowest flow I'm recommending here is 200
  


18   cfs for inflatable kayaks, and, you know, again, that's
  


19   based on recreational expectations.  I think for just
  


20   going down the river and camping out and being in --
  


21   being in the scenery and the nature, I think, you know,
  


22   down to certainly 200 cfs or even lower would be
  


23   reasonable.
  


24       Q.    How do you think a flatboat would do at
  


25   27,000 cfs?
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 1       A.    I don't --  I think it would be -- it would
  


 2   be perhaps a wild ride.  Although a lot of the rapids
  


 3   were washed out, quite honestly, so it wasn't -- wasn't
  


 4   as hair-raising as you might think.  You know, if Brad
  


 5   Dimock were rowing -- rowing on a flatboat at that
  


 6   level, I think he would do okay.
  


 7       Q.    Who is that?
  


 8       A.    Brad Dimock's an experienced whitewater
  


 9   boatman who built the flatboat that I am familiar with.
  


10       Q.    Is he, like, some world-famous guy, if you
  


11   know flat- --
  


12       A.    No, no.  He's -- he's -- he's a famous guy if
  


13   you follow Grand Canyon boatmen history.  He's written
  


14   several books on that subject.
  


15       Q.    Does he use the dory style, pointed ends?
  


16       A.    He --  Yeah, they sort of are early
  


17   incarnations of the dory, yeah, to my knowledge.
  


18       Q.    And how do you think a flatboat would do at
  


19   200 cfs or less on the Upper Salt?
  


20       A.    I think it would be shallow.  You'd probably
  


21   have to drag it a few times over rocks.  Wouldn't be
  


22   ideal, but I think it would -- it would be a way of
  


23   getting -- getting from point A to point B.
  


24       Q.    At the Class IV rapids that you named, how
  


25   would it do?  How would it be there?
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 1       A.    I think you would probably have to -- you
  


 2   either have to line or portage those rapids.
  


 3       Q.    If you got a flatboat in one of those
  


 4   whirling dervish holes, how do you think it would do
  


 5   there?
  


 6       A.    I don't think holes are as big a threat to
  


 7   those boats because they're bigger boats, and they can
  


 8   kind of bridge them and there's more weight to it.  So
  


 9   the holes on the Salt are not as much of a threat to a
  


10   boat like that as they are to a smaller boat.
  


11       Q.    Depends on how much backfill you get from the
  


12   fall, doesn't it?
  


13       A.    It depends on a lot of things.  Depends on
  


14   the momentum of the boat, the angle of the boat when
  


15   you hit the hydraulic, the size of the hydraulic.  All
  


16   that stuff comes into play.
  


17       Q.    How maneuverable do you feel that the
  


18   flatboat is in these rough-water circumstances?
  


19       A.    I don't know.  I'm really probably not the
  


20   guy to ask because I haven't rode a lot of flatboats in
  


21   whitewater.
  


22                  MR. SPARKS:  Okay.  I think that does
  


23   it.  Thank you.
  


24                  CHAIRMAN NOBLE:  Thank you very much.
  


25                  COMMISSIONER HENNESS:  Mr. Chairman,
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 1   could I ask a question?
  


 2                  CHAIRMAN NOBLE:  Yes.
  


 3
  


 4                EXAMINATION BY MR. HENNESS:
  


 5                  COMMISSIONER HENNESS:  You say you've
  


 6   boated Oak Creek --
  


 7                  THE WITNESS:  Yes.
  


 8                  MR. HENNESS:  -- in its entirety.  I'm
  


 9   curious.  Have you gone what we call Lower Oak Creek?
  


10                  THE WITNESS:  Portions of it.  I don't
  


11   think I've done the entire thing.
  


12                  COMMISSIONER HENNESS:  Is it possible?
  


13                  THE WITNESS:  It is, yes.
  


14                  COMMISSIONER HENNESS:  All right.  Thank
  


15   you.
  


16                  CHAIRMAN NOBLE:  How much time do you
  


17   think you'll have?
  


18                  MR. MURPHY:  Maybe 15, 20 minutes at the
  


19   most.
  


20                  CHAIRMAN NOBLE:  Okay.  We'll take a
  


21   break now for 10 minutes.
  


22             (A recess was taken from 11:02 a.m. to 11:12
  


23   a.m.)
  


24                  CHAIRMAN NOBLE:  If we're ready to
  


25   proceed, please introduce yourself to Mr. Williams.
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 1                  MR. MURPHY:  Thank you, Mr. Chairman.
  


 2                  My name is Tom Murphy.  I represent Gila
  


 3   River Indian Community.  Can I hear me okay?
  


 4                  THE WITNESS:  Yeah, I sure can.
  


 5                  MR. MURPHY:  Generally not an issue with
  


 6   me.
  


 7                     CROSS-EXAMINATION
  


 8   BY MR. MURPHY:
  


 9       Q.    I think when you were answering questions for
  


10   the other attorneys, you discussed a meeting with
  


11   Mr. Fuller, previously a meeting with Mr. Slade.  Have
  


12   you ever gone on any boating trips with Mr. Fuller?
  


13       A.    No.
  


14       Q.    Okay.  Have you ever gone any boating trips
  


15   with Mr. Dimock?
  


16       A.    I don't think I have.  I don't think I have.
  


17       Q.    Okay.  Just so I understand this, what is
  


18   your understanding of what this hearing is about?
  


19       A.    It's about the navigability of the Salt
  


20   River.
  


21       Q.    And do you have any understanding of what the
  


22   outcome of this hearing will be?
  


23       A.    I honestly don't.
  


24       Q.    Did anybody tell you that the hearing is
  


25   important?
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 1       A.    I don't think anyone said that to me, no.
  


 2       Q.    Are you a member of any -- I guess, for lack
  


 3   of a better way to put it -- I would call it whitewater
  


 4   or paddling advocacy groups?
  


 5       A.    I am a member of American Whitewater, which
  


 6   is a whitewater advocacy group, yeah.
  


 7       Q.    And they --  There's quite a bit of
  


 8   information on their website, right?
  


 9       A.    Yeah.  Sure.
  


10       Q.    Like, if I go to American Whitewater's
  


11   website, I can click on a state and it will pop up the
  


12   current conditions for the rivers in that state?
  


13       A.    Right.
  


14       Q.    Do you use that?
  


15       A.    I don't.
  


16       Q.    And one of the big advocacy issues for groups
  


17   like American Whitewater is access to rivers and
  


18   streams, right?
  


19       A.    Correct.
  


20       Q.    Have you been involved, like, directly in any
  


21   kind of that advocacy?
  


22       A.    No, I haven't.
  


23       Q.    So the other attorneys have asked you about
  


24   your book.  I'm going to ask you a few questions that
  


25   they haven't.
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 1             Do you know offhand what the first line of
  


 2   your book is?
  


 3       A.    I do.  Paddling in Arizona with a question
  


 4   mark or something to that effect.
  


 5       Q.    Actually, I should say the disclaimer.
  


 6       A.    Oh, the disclaimer.  Okay.
  


 7       Q.    First line, "Paddling is dangerous."
  


 8       A.    Okay.
  


 9       Q.    Why is that the first line of your book?
  


10       A.    Well, that's the first line of the disclaimer
  


11   because I was advised to write it that way for
  


12   litigation reasons.
  


13       Q.    Oh, okay.  Now, the second paragraph of the
  


14   disclaimer, which, I think, one of the other lawyers
  


15   asked you about, I think, relates to that.  But
  


16   that's --  The first line of the second paragraph
  


17   states, "Nature is constantly changing," right?
  


18       A.    Correct.
  


19       Q.    And river conditions change over time, right?
  


20       A.    Correct.  Yep.
  


21       Q.    In fact, your second sentence here says,
  


22   "Rockslides occur, floods change river and creek
  


23   channels, beaches erode away, and earthquakes create
  


24   new terrain altogether," right?
  


25       A.    Correct.
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 1       Q.    Some of these aren't huge concerns in
  


 2   Arizona.  For example, beach erosion or earthquakes
  


 3   aren't, I would say, serious concerns in Arizona, are
  


 4   they?
  


 5       A.    Well, beach erosion is a huge issue in the
  


 6   Grand Canyon.  Outside of -- outside of that, yeah.
  


 7       Q.    Okay.
  


 8       A.    Earthquakes, not a ton of them, but
  


 9   occasionally.
  


10       Q.    Have you ever been injured paddling?
  


11       A.    Sure, yes.
  


12       Q.    What kinds of injuries?
  


13       A.    Shoulder fatigue, wear and tear, scraped
  


14   knuckles, bruises, elbow bruises, these are -- these
  


15   are common -- common kayaker injuries.  I've been
  


16   pretty lucky.  I've never had anything major.
  


17       Q.    Do you --  There's a publication, I think,
  


18   American Whitewater puts out involving modifications to
  


19   streams or rivers to make them more navigable, and one
  


20   of the things that American Whitewater says in that
  


21   publication is anglers ply virtually all waters in the
  


22   United States, and each year kayakers and canoers
  


23   descend virtually every stream, including those that
  


24   rarely have enough water to float a kayak.  Do you
  


25   agree with that?
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 1       A.    Yeah, I agree with that.
  


 2       Q.    Now, you mention that you've paddled numerous
  


 3   waterways in Arizona, right?
  


 4       A.    Correct.
  


 5       Q.    I think -- Gila River, you've been on the
  


 6   Gila?
  


 7       A.    Very little.
  


 8       Q.    Have you been on San Francisco River?
  


 9       A.    I have, yes.
  


10       Q.    Fossil Creek?
  


11       A.    Yes.
  


12       Q.    Ever hear the term ELFer?
  


13       A.    ELFer?
  


14       Q.    Yeah.
  


15       A.    Yeah.  I think it refers to extra-low-flow
  


16   boating.
  


17       Q.    Have you ever referred to yourself as an
  


18   ELFer?
  


19       A.    No, I have not.
  


20       Q.    Do you know guys who do?
  


21       A.    I've read it before.  No, I've never heard
  


22   anyone call themselves an ELFer.
  


23       Q.    Now, you talked a little bit about the
  


24   Rio Grande River and also the San Juan River, and I
  


25   think you mentioned that --  Do you currently do
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 1   business on the San Juan River?
  


 2       A.    I did not do any San Juan trips this year.  I
  


 3   did in 2014.
  


 4       Q.    What makes the San Juan so popular for
  


 5   rafting trips?
  


 6       A.    It's an easy river.  It runs through
  


 7   beautiful scenery, lots of Native American ruins and
  


 8   petroglyphs.  It's a nice camping trip.
  


 9       Q.    Now, if I represented to you, sitting here
  


10   today, that courts have said that the San Juan River
  


11   and the Rio Grande are not navigable, would that
  


12   surprise you?
  


13       A.    It would.
  


14       Q.    Does it make you think that there may be
  


15   something more to navigability than just being able to
  


16   float the boat down the river?
  


17       A.    Well, as we discussed earlier, the
  


18   definition -- it's -- in the context of this proceeding
  


19   is natural condition at statehood for commerce.  So
  


20   those ramifications may play into the definition.
  


21   That's all I can figure.
  


22       Q.    Now, you can't tell the Commission, sitting
  


23   here this morning, what the Salt River looked like,
  


24   let's say, in 1860 or earlier, can you?
  


25       A.    No.
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 1       Q.    And one reason you can't do that is because
  


 2   river conditions are constantly changing, right?
  


 3       A.    Correct.
  


 4       Q.    Would you ever --  Would there be
  


 5   circumstances where you would, for lack of a better way
  


 6   for me to say it, scout a river ahead of time to check
  


 7   the conditions before taking a group down the river?
  


 8       A.    Really, there's no practical way to scout a
  


 9   river except by running the river, unless there's a
  


10   road nearby or something, where you can hike in and
  


11   look at it from above.  But really, the best way to
  


12   scout any river is to travel the river and scout when
  


13   you -- when there's a rapid that requires that.
  


14       Q.    Would it be fair for me to say that any
  


15   testimony that you have given today would be based on
  


16   river conditions that you've encountered in your
  


17   lifetime?
  


18       A.    Correct.
  


19       Q.    Now, are you familiar with the types of
  


20   commerce that took place on rivers in 1912?
  


21       A.    Not terribly familiar with it, no.
  


22       Q.    So if I asked you to answer what types of
  


23   commerce took place on rivers in 1912, you would have
  


24   to speculate?
  


25       A.    Yes.
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 1       Q.    Let's talk about what -- for this proceeding
  


 2   is referred to as Segment 2.  I think either your book
  


 3   or your testimony said that there was no place in
  


 4   Segment 2 where a mandatory portage is required.  Does
  


 5   that sound right?
  


 6       A.    Yeah.  Correct.
  


 7       Q.    What if you had a boat loaded with
  


 8   10,000 pounds of wheat?  Would you have to portage
  


 9   that?
  


10       A.    10,000 pounds of wheat?
  


11       Q.    Sure.
  


12       A.    You would have to have a pretty big boat,
  


13   first of all and --
  


14       Q.    You think that's a funny question, don't you?
  


15       A.    Well, 10,000 pounds, that's a lot of --
  


16   that's a big load.
  


17       Q.    Right.
  


18       A.    Yeah.  You wouldn't necessarily have to
  


19   portage it, though, if you had an adequate river
  


20   channel, yeah.  I don't know that that would
  


21   necessarily determine the portaging or not.
  


22       Q.    But portaging could potentially depend on the
  


23   weight of your load, right?
  


24       A.    Yes, it could.
  


25       Q.    When you bring customers or clients through
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 1   rivers on these trips, do they wear helmets?
  


 2       A.    No, not usually.  It's up to the outfitter.
  


 3   It's up to the difficulty of the river and the
  


 4   outfitter.  It's a judgment call.  Normally I'm not
  


 5   guiding with clients in helmets.
  


 6       Q.    When Mr. Slade asked you whether Segment 3
  


 7   could maintain a flatboat successfully loaded with
  


 8   goods, what did you interpret "goods" to mean?
  


 9       A.    Mining equipment, maybe some mining ore,
  


10   perhaps skins -- you know, animal parts, skins, yeah.
  


11   That's what I'm thinking of when I'm thinking who might
  


12   have been using the Salt River in that era.
  


13       Q.    Do you have any idea of what any of that
  


14   stuff would weigh?
  


15       A.    Yeah, I have an idea.
  


16       Q.    Like mining equipment, what kind of mining
  


17   equipment, and what would it weigh?
  


18       A.    I'm -- I'm -- I'm assuming, you know,
  


19   thousand-pound range, 500 pounds.
  


20       Q.    Now, if you were transporting goods in
  


21   addition to the goods in a boat, you would also need
  


22   the people and whatever supplies you would need for a
  


23   trip, right?
  


24       A.    Yeah, you would need whatever you need to
  


25   support yourself in that environment.
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 1       Q.    When you -- when you talked about taking
  


 2   folks down the river and you mentioned, you know,
  


 3   backpack, tents, clothing, food, those are essentially
  


 4   items that are needed or consumables for the trip
  


 5   itself, right?
  


 6       A.    Correct.
  


 7       Q.    Would more weight in a canoe affect a canoe's
  


 8   handling?
  


 9       A.    Yeah.  The weight -- the load in any boat
  


10   affects its handling.  Sometimes more weight's better,
  


11   sometimes more weight's -- less weight's better.
  


12       Q.    Would more weight in a canoe cause it to sit
  


13   deeper in the water?
  


14       A.    Yes.
  


15       Q.    In terms of the Salt River, have you ever
  


16   done any boating from Granite Reef to the Gila
  


17   confluence?
  


18       A.    No, I have not.
  


19       Q.    Now, when you talked about channels, you said
  


20   sometimes you guess wrong.  What does that mean?
  


21       A.    That means sometimes you don't read the river
  


22   properly and you pick a shallower channel versus a
  


23   deeper channel.
  


24       Q.    What are the potential consequences of that
  


25   choice?
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 1       A.    Shallower -- shallower channel, you might get
  


 2   stuck on a rock, you might have to -- you might have
  


 3   to, you know, scoot your momentum over a shallow spot
  


 4   or -- yeah, it's just maybe not the best channel
  


 5   choice.
  


 6       Q.    Would it be fair to say that there is a --
  


 7   Well, let me preface this by saying that the types of
  


 8   uses that you have engaged in on the rivers are
  


 9   recreational?
  


10       A.    Correct.
  


11       Q.    And if you have conducted any business with
  


12   regard to the rivers, that's in the context of the
  


13   recreational use of those rivers?
  


14       A.    Correct.
  


15       Q.    I mean, your book -- your book isn't a book
  


16   for businessmen to use in determining how to transport,
  


17   you know, goods and wares up and down the rivers in
  


18   Arizona, right?
  


19       A.    No, it's not.
  


20       Q.    Okay.  So with regard to the kinds of
  


21   recreational uses you're familiar with, there are flows
  


22   that are ideal in the river and there are flows that
  


23   are less ideal, right?
  


24       A.    Yes.
  


25       Q.    And there's a lower point of flows where the
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 1   lower flows are less than ideal for kayaking or
  


 2   canoeing, right?
  


 3       A.    Yes.
  


 4       Q.    There's also a higher end of flows where
  


 5   those flows are also not as ideal for kayaking or
  


 6   canoeing, right?
  


 7       A.    Yes.
  


 8       Q.    And part of it is you want the flow to be in
  


 9   a range that creates the maximum amount of fun for the
  


10   people who are doing the boating?
  


11       A.    Yes.
  


12       Q.    Is river guiding a tough business?
  


13       A.    I don't know.  That's a relative --  It's all
  


14   in your perspective, I guess.  I'm not sure what "tough
  


15   business" means.  I've never been an outfitter myself.
  


16   I think that would be a lot tougher than actually just
  


17   being a guide -- hired guide.
  


18       Q.    Just to clarify, what is your current source
  


19   of income?
  


20       A.    Guidebooks, various periodical -- writing for
  


21   periodicals, and occasional guiding.
  


22       Q.    Would it be fair to say that the business of
  


23   recreational boating depends in a large part on people
  


24   having discretionary income?
  


25       A.    Sure, I guess so.  I'm not an economist.  I'm
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 1   not sure I'm qualified to comment on such things.  But
  


 2   sure, it sounds reasonable.
  


 3       Q.    And when people hire you as a river guide,
  


 4   they aren't asking you to take them from point A to
  


 5   point B for transportation purposes.  They want you to
  


 6   take them from point A to point B to have a good time,
  


 7   right?
  


 8       A.    Sure.  Yeah.
  


 9       Q.    Do you ever have to deal with objects in the
  


10   river?
  


11       A.    Objects --
  


12       Q.    Sure.
  


13       A.    -- like rocks or like logs, or like -- what
  


14   type of objects are you referring to?
  


15       Q.    Actually, you mentioned the two that I have
  


16   written down next.
  


17       A.    Okay.
  


18       Q.    You sometimes encounter rocks in the river
  


19   that can be obstacles?
  


20       A.    Yeah.
  


21       Q.    What do you do when that happens?
  


22       A.    You steer around it.
  


23       Q.    Do you ever encounter logs or trees in the
  


24   water?
  


25       A.    Yep.  Yes, you do.
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 1       Q.    How do you deal with those?
  


 2       A.    You -- again, you steer around them if
  


 3   there's a clear channel.  If there's not, you have to
  


 4   portage around, or -- you know, it's got to be
  


 5   perfectly -- it's got to be perfectly the wrong
  


 6   scenario to actually have to portage.  Usually you can
  


 7   go over, under, or around a log.
  


 8       Q.    Have you yourself ever used historic boats?
  


 9       A.    No.
  


10       Q.    Now, we know there were boats in 1912, right?
  


11       A.    Yeah.
  


12       Q.    Okay.  We know the Salt River was there in
  


13   1912, right?
  


14       A.    Uh-huh.
  


15       Q.    Is that a yes?
  


16       A.    Yeah.
  


17       Q.    The court reporter can't get --
  


18       A.    Yes.
  


19       Q.    -- the nonverbals sometimes.
  


20             We know there are people in Arizona in 1912,
  


21   right?
  


22       A.    Yes.
  


23       Q.    But there's not any account of navigation of
  


24   Segment 2 prior to that time.  Do you have any idea
  


25   why?
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 1       A.    No.
  


 2       Q.    Let me throw an explanation out for you and
  


 3   see if you agree with me.  Could it maybe be because
  


 4   the primary use -- or, let's just say that the use of
  


 5   Segment 2 exclusively is for people having fun and
  


 6   maybe people didn't have the incomes back in 1912 that
  


 7   they do now to do that sort of thing for fun.  What do
  


 8   you think?
  


 9       A.    I think it was a lot more remote location in
  


10   1912 than it is now.
  


11       Q.    Do you disagree with me?
  


12       A.    I don't -- I don't know if I disagree, but
  


13   I'm not sure I fully agree that it was purely a fun
  


14   thing.  I could see myself being around in 1912 and
  


15   running the river.
  


16       Q.    Tell us about your experiences boating
  


17   Arizona rivers upstream.
  


18       A.    Sorry.  Boating them where?
  


19       Q.    Upstream.
  


20       A.    Upstream?
  


21       Q.    Yeah.
  


22       A.    Let's see.  Well, I've paddled the Colorado
  


23   River upstream from Lees Ferry in Glen Canyon.  I've
  


24   paddled -- I'm trying to think if there's anything else
  


25   I've paddled upstream.  I think I've paddled a section
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 1   of the Verde maybe upstream, Verde Valley.  Yeah,
  


 2   that's about it.  I don't generally travel upstream.
  


 3       Q.    You're familiar with some of the commercial
  


 4   uses of larger American rivers, right?
  


 5       A.    Familiar.  Maybe not --  I've heard of it.  I
  


 6   wouldn't call myself familiar, no.
  


 7       Q.    For example, you see barges on rivers like
  


 8   the Mississippi, right?
  


 9       A.    Sure.
  


10       Q.    Maybe the Ohio River?
  


11       A.    Perhaps, yes.
  


12       Q.    Would it be fair to say that the conditions
  


13   that make what you do recreationally fun may be the
  


14   opposite of what those kinds of activities require?
  


15       A.    The opposite of those?
  


16       Q.    Well, let's just say substantially different.
  


17       A.    Substantially different, sure.
  


18       Q.    Okay.  Is there any aspect of boating or
  


19   river work that you do that is not tied to recreational
  


20   use?
  


21       A.    Well, I guess, you know, you could argue that
  


22   when I'm descending a river to put it in a guidebook,
  


23   that's sort of my job, so it's not really -- I don't
  


24   know that I would characterize it as recreation all the
  


25   time.
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 1       Q.    But I think we established the guidebook's
  


 2   not for folks using rivers for business transportation.
  


 3       A.    Sure.  For them, it's recreation.  For me,
  


 4   it's work.
  


 5                  MR. MURPHY:  Okay.  Thank you.
  


 6                  CHAIRMAN NOBLE:  Thank you, Mr. Murphy.
  


 7                  Is there anyone else who wishes to
  


 8   examine Mr. Williams?
  


 9                  I see Mr. Helm's rising.
  


10                  MR. HELM:  Thank you, Mr. Chairman.
  


11
  


12                      CROSS-EXAMINATION
  


13   BY MR. HELM:
  


14       Q.    Mr. Williams, my name is John Helm.  I
  


15   represent Maricopa County and the Maricopa County Flood
  


16   Control District.
  


17                  CHAIRMAN NOBLE:  Mr. Helm, have you
  


18   provided --  I didn't see you provide the card.  I'm
  


19   apologize for reminding you.
  


20                  MR. HELM:  I've got another one -- I
  


21   keep one out in the car.
  


22                  CHAIRMAN NOBLE:  I think I threw mine
  


23   away.  Never mind.
  


24
  


25
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 1   BY MR. HELM:
  


 2       Q.    Mr. Williams, I just kind of have one
  


 3   question.  You talked about the river that you've
  


 4   traveled up and down in terms of normal flows and 200
  


 5   cfs and 25,000 cfs.  But we've got a recent case, and
  


 6   the reason we're back here doing this again, called
  


 7   State, ex rel., Winkleman versus the Navigable Stream
  


 8   Adjudication Committee.  And in that case, the Court
  


 9   defines how we're supposed to look at rivers, and it
  


10   gives us two terms:  ordinary and natural, and it tells
  


11   us to look at the river in its ordinary condition and
  


12   to look at the river in its natural condition.  And I
  


13   don't know if you've had an opportunity to read that
  


14   case.  I've got it here and I would be happy to have
  


15   you look at the sections I'm referring to, which start
  


16   at paragraph 25 and go to paragraph 28 of the -- of the
  


17   case.
  


18             But what I'm looking for is just to tell --
  


19   basically, the understanding that I have is that when
  


20   you have an ordinary flow, you don't have a flood or
  


21   you don't have a drought.  When you have a natural
  


22   flow, you could have a flood or you could have a
  


23   drought as part of that flow.  And the Court's telling
  


24   us to look under both those conditions.  And I'm
  


25   wondering if, in your mind, with all the times you've
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 1   seen the Salt River, if you, with that kind of
  


 2   description, could tell me what you would foresee the
  


 3   ordinary flows of the Salt to be.  I realize that's a
  


 4   range.  It could be from 200 cfs to 3,000 cfs or what
  


 5   have you.
  


 6       A.    Uh-huh.  Yeah, I mean, a hydrologist would
  


 7   probably be able to speak to this perhaps more cogently
  


 8   than I might.  But just as you mentioned, I'd say, you
  


 9   know, 200 cfs to 1,000 or maybe 2,000 cfs would seem to
  


10   be a normal flow on the Salt, to me, or natural would
  


11   expand that to maybe -- I don't want to say the
  


12   all-time low -- record low for the Salt was 90 -- it's
  


13   86 cfs or something like that, and the record high, at
  


14   least in the canyon, is 76,000, so it's a very variable
  


15   water.
  


16       Q.    Got a wide range?
  


17       A.    Yeah, a wide range.  A lot wider than most
  


18   rivers.
  


19       Q.    And all I'm trying to say is where would you
  


20   cut it off on the top and say anything above this is
  


21   flood flow?
  


22       A.    Oh, I don't know.  10,000 cfs.
  


23       Q.    Okay.  On the bottom?
  


24       A.    You know, anything much below the normal base
  


25   flow, which, I think, is 200.  So I would say less than


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 372


  


 1   150 might be a drought condition.
  


 2             MR. HELM:  I don't have any other questions.
  


 3                  CHAIRMAN NOBLE:  Thank you very much.
  


 4                  Is there anyone else who wishes to
  


 5   cross-examine or -- anything but redirect?  Because if
  


 6   there's nothing else, then we're going to go to
  


 7   redirect, if Mr. Slade has any redirect.
  


 8                  MR. BREEDLOVE:  Could I ask a couple
  


 9   questions?  Is that all right?
  


10                  CHAIRMAN NOBLE:  Yes.
  


11                  MR. BREEDLOVE:  Thank you.
  


12
  


13                      CROSS-EXAMINATION
  


14   BY MR. BREEDLOVE:
  


15       Q.    All right.  Mr. Williams, I'm Fred Breedlove.
  


16   I was late in arriving, so I apologize for that.  I
  


17   just have a couple questions.
  


18             Mr. Sparks was talking to you earlier about
  


19   Quartzite Falls.  I think you mentioned in talking with
  


20   him that a flat-bottom boat could probably make it
  


21   through pre-'93 -- pre the blast under the right
  


22   conditions.  Is that correct?
  


23       A.    Correct.  Basically.
  


24       Q.    In less than optimal conditions, do you think
  


25   a loaded flat-bottom boat could be lined through with
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 1   relative ease?
  


 2       A.    Yes, I do.
  


 3       Q.    How about portage, if that was necessary?
  


 4       A.    Yeah.  With less ease, but certainly doable.
  


 5       Q.    How would you do it?  I mean, would you need
  


 6   more than one person to do it?
  


 7       A.    It would make it easier, but I think you
  


 8   could do it with one person.  You know, you unload it,
  


 9   and piece by piece, you carry your cargo over the
  


10   rocks, and then you take your boat down.  You load it
  


11   back up again and keep going.
  


12       Q.    Portaging, would it damage the boat?  I'm
  


13   completely ignorant.
  


14       A.    Yeah, probably not, because you're not moving
  


15   the boat at real a high rate of speed when you're
  


16   portaging.  It's more a question of just being able to
  


17   haul that weight and move the boat.  But I -- I do know
  


18   there's even some films of the Kolb brothers portaging
  


19   rapids in Grand Canyon with these old wooden boats, and
  


20   there were two of them usually, but they -- they
  


21   managed.
  


22             MR. BREEDLOVE:  Thanks.
  


23                  CHAIRMAN NOBLE:  Now Mr. Slade.
  


24   ///
  


25   ///
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 1                    REDIRECT EXAMINATION
  


 2   BY MR. SLADE:
  


 3       Q.    I want to start by asking you about your
  


 4   kayaks.  You were asked some questions by Mr. Hood
  


 5   about kayaks.  Have you used a kayak on the Salt?
  


 6       A.    Yes.
  


 7       Q.    Okay.  Have you used the kayak on shallower
  


 8   streams like the East Verde?
  


 9       A.    Yes.
  


10       Q.    Have you used the kayak in the ocean?
  


11       A.    Yes.
  


12       Q.    Have you used the kayak on the Colorado?
  


13       A.    Yes.
  


14       Q.    Have you used the kayak where the rivers were
  


15   greater than 5 feet deep?
  


16       A.    Yes.
  


17       Q.    And you've used kayaks where the rivers were
  


18   shallow?
  


19       A.    Correct.
  


20       Q.    So your use of a kayak is not any indication
  


21   specifically about that physical characteristic of the
  


22   river.  Is that a correct statement?
  


23       A.    Yes.  I use a kayak almost all the time.
  


24       Q.    And why is that?
  


25       A.    Because those are the boats that I own.  If I
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 1   could have a whole quiver of different craft, I would
  


 2   probably use something different each time, but I can't
  


 3   quite afford that.
  


 4       Q.    And that's consistent with, based on your
  


 5   experience on the Salt, your understanding and your
  


 6   opinion -- your expert opinion that the Salt can be
  


 7   used by more crafts than just kayaks.  Is that right?
  


 8       A.    Yeah.  I've paddled with people in canoes and
  


 9   rafts and lots of other things.
  


10       Q.    You mentioned at one point that there are
  


11   shallow sections where the depths might get to
  


12   6 inches.  Do you remember that?
  


13       A.    Yes.
  


14       Q.    Would you categorize the Salt River,
  


15   specifically Segment 2 and 3, as a river that is
  


16   6 inches?
  


17       A.    No.  I was referring to the shallowest gravel
  


18   bars that might be encountered at low water, I believe,
  


19   when I made that 6-inch comment.
  


20       Q.    So at 300 cfs, would you encounter areas
  


21   where it's 6 inches?
  


22       A.    Probably not.
  


23       Q.    At 600 cfs, would you encounter areas where
  


24   it's 6 inches?
  


25       A.    Definitely not.
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 1       Q.    At 100 cfs might you encounter areas where
  


 2   it's 6 inches?
  


 3       A.    Probably so.  I mean, putting a depth on any
  


 4   river is sort of an amorphous sort of definition.  I
  


 5   mean, rivers are defined by obstacles, rocks, and deep
  


 6   channels, shallow channels, deep channels.  You know,
  


 7   they're dynamic animals.  So to put a depth on a river,
  


 8   it's just really not a logical way to look at it.
  


 9       Q.    You talk about in your book in various places
  


10   the conditions for -- that are ideal for boats like
  


11   inflatable kayaks, inflatable rafts.  Is your book
  


12   written for the whitewater enthusiast?  Is that a
  


13   correct --
  


14       A.    The whitewater section of the book is written
  


15   for the whitewater enthusiast, yeah.
  


16       Q.    And so what would your flow range be, just so
  


17   that we're clear, for a canoe on the Upper Salt if you
  


18   had it filled with goods, 500 pounds, historical canoe?
  


19   I understand your background with historical boats is
  


20   not deep, but you do understand the river.  So what
  


21   flow range would you offer is a reasonable flow range
  


22   where the river from Segment 2 and Segment 3 could be
  


23   boated by a loaded canoe or a loaded flatboat?
  


24       A.    Well, I think a canoe could go lower than a
  


25   flatboat.  And so the number that sticks out in my head
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 1   is 200 cfs, because that's kind of the general base
  


 2   flow of the river, and that's when the channels are
  


 3   still in existence, you know, the normal deep water
  


 4   channel along the river.  So whether you're boating it
  


 5   or whether you're lining the rapid, it seems, to me,
  


 6   you can normally find a channel at that level, and
  


 7   certainly, it just gets easier the higher it goes from
  


 8   there.  I don't know what a flatboat might require.
  


 9   Probably a little bit more than that.
  


10       Q.    A little bit more than 200?
  


11       A.    Yeah.
  


12       Q.    Any estimate?
  


13       A.    Oh, let's say 400.  I mean, I've seen the
  


14   river few times at 400 cfs, and it's certainly easy
  


15   enough to find a deep channel everywhere.
  


16       Q.    So when you talk about seasons for boating in
  


17   your book, those seasons are geared towards your
  


18   recreational whitewater boater.  Is that right?
  


19       A.    Correct.
  


20       Q.    So if you're coming up with a season for
  


21   commercial boating purposes for a loaded historical
  


22   canoe -- and I believe I heard you just say 200 cfs is
  


23   your low.  I don't think you said a high.  But what
  


24   range of months would you provide as a season for a
  


25   loaded canoe on the Salt?
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 1       A.    Again, the hydrologist could probably answer
  


 2   that better, but, you know, I mean, if 200 cfs are low,
  


 3   then it's most of the year except maybe in times of
  


 4   drought.  You know, normally, the river comes up in
  


 5   February and goes down in May for higher levels, which
  


 6   is what I indicated in the book.  And summer
  


 7   thunderstorm season is erratic.  So yeah, that's a
  


 8   range.
  


 9       Q.    And what is the upper-range limitation where
  


10   you would not use a canoe on the Upper Salt?
  


11       A.    I think the river gets -- starts to take on
  


12   different characteristics around 3,000 cfs, above that
  


13   level.  So I think it becomes more challenging at that
  


14   point.
  


15       Q.    You described various amounts of rapids.  You
  


16   were asked some questions by Mr. Helm about those.  Can
  


17   you characterize the percent of the time that the river
  


18   is in a rapid state versus a pool state, from your
  


19   opinion?
  


20       A.    Oh, you know, we tend to focus on the rapids,
  


21   and so taking that into account, it's probably in a
  


22   pool state more than half the time and in rapids much
  


23   less than half the time.  I'm just estimating that.
  


24   Probably 70/30 in favor of the pools.  But, yeah, I
  


25   don't know.  You would have to have a more scientific
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 1   survey of the river, I guess, to come up with an
  


 2   accurate number there.
  


 3       Q.    And pools are generally flatwater, in your
  


 4   opinion?
  


 5       A.    Yeah, flat, or, I mean, there could be
  


 6   current in them, but not any major obstacles.
  


 7       Q.    I believe you used the word, quote, decent
  


 8   chance of running Quartzite prior to its being
  


 9   dynamited.  Were you referring to running the rapid
  


10   actually in the boat or lining the rapid?
  


11       A.    I was referring to running the rapid, yeah.
  


12       Q.    What is the chance of success if you're
  


13   lining the rapid?
  


14       A.    Oh, nearly a hundred percent, if I suppose.
  


15   I mean, if you let the rope get out of your hand,
  


16   there's a big pool down below where you could swim
  


17   after your boat.  Yeah, I think pretty good chances of
  


18   getting through okay lining it.
  


19       Q.    You were asked a question about 10,000 pounds
  


20   of wheat being transported on the Salt.  Are you
  


21   familiar with the historical account of, in fact,
  


22   10,000 pounds of wheat being transported on the Lower
  


23   Salt?
  


24       A.    I was not aware of that.
  


25       Q.    Does that surprise you that that actually
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 1   happened?
  


 2       A.    It surprises me less if it's further
  


 3   downstream on the Lower Salt where there's perhaps less
  


 4   distance to cover.  Yeah, it surprises me a little bit,
  


 5   yeah.
  


 6       Q.    So in Segments -- what the State's calling
  


 7   Segment 6, after the Verde comes in as a tributary to
  


 8   the Salt, I believe that's where the 10,000 pounds of
  


 9   wheat was transported.  So given your understanding of
  


10   the Salt River, would you believe the Salt to be
  


11   capable of, in fact, aiding in transporting
  


12   10,000 pounds of wheat?
  


13       A.    Yes, I'm surprised that someone transported
  


14   10,000 pounds of wheat below the Verde confluence.  If
  


15   that's actually the case, then perhaps it's tenable in
  


16   the upper river as well.
  


17       Q.    You were not surprised, based on the extra
  


18   flow that comes in in the lower part of the river as
  


19   compared to the Upper Salt?
  


20       A.    That's true.  There's perhaps more water in
  


21   the river down below the Verde.
  


22       Q.    I don't mean to put words in your mouth.
  


23       A.    It's just 10,000 pounds of wheat is -- it's a
  


24   big load.  I'm surprised someone took that down the
  


25   Salt.
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 1       Q.    Have you ever seen any logs that block the
  


 2   channel of the Salt River?
  


 3       A.    No, I have not.
  


 4       Q.    I wasn't clear.  Where is Topock Marsh?
  


 5       A.    That's on the Colorado River downstream from
  


 6   Lake Mead and Lake Mohave.  It's near Needles,
  


 7   California.  And it's my understanding that it's an old
  


 8   backwater section of the Colorado River.  There's some
  


 9   sort of dam control now that they control the level of
  


10   the marsh to coincide with migratory birds.  It's a
  


11   large swampy area along the Colorado River near
  


12   Needles.
  


13       Q.    Do you know what the depths of the water are
  


14   in that area?
  


15       A.    I would guess 5 to 10 feet or deeper.
  


16       Q.    And you used your kayak in that area?
  


17       A.    I have paddled my kayak there, yes.
  


18       Q.    One more question.  Have you ever run a river
  


19   without looking at a gage before?
  


20       A.    Yes.  Regularly.
  


21       Q.    And how do you do it?
  


22       A.    You show up and you look at the river, and
  


23   you decide if it's big enough to make it practical to
  


24   go downstream, and you read the river as you go.  You
  


25   listen for rapids and you look at the rocks and you
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 1   look at the currents, and you just -- you make your
  


 2   way.
  


 3                  MR. SLADE:  I have no further questions.
  


 4   Thanks a lot for coming out, Mr. Williams.
  


 5                  THE WITNESS:  Thank you.
  


 6                  CHAIRMAN NOBLE:  Are there any other
  


 7   questions for Mr. Williams?
  


 8                  Seeing none, Mr. Williams, again, on
  


 9   behalf of the Commission, we express our appreciation
  


10   to you for being a witness in these proceedings.  You
  


11   are excused.  You may remain, if you would like to, and
  


12   view further proceedings today, or you may simply
  


13   depart.
  


14                  THE WITNESS:  Thank you.
  


15                  CHAIRMAN NOBLE:  We'll take our lunch
  


16   break and return at 1:20.
  


17             (A recess was taken from 11:54 a.m. to 1:20
  


18   p.m.)
  


19                  CHAIRMAN NOBLE:  Okay.  We're ready to
  


20   proceed.
  


21                  Would the record please reflect that
  


22   Commissioner Jim Henness is not here this afternoon.
  


23   We will proceed in his absence because we do have a
  


24   quorum.
  


25                  Mr. Slade?
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 1                  MR. SLADE:  Thank you, Mr. Chairman,
  


 2   Commissioners.
  


 3                  Again, Eddie Slade representing the
  


 4   Arizona State Land Department.  And I'm joined this
  


 5   afternoon with Mr. Alex Mickel, spelled, last name,
  


 6   M-i-c-k-e-l.
  


 7                  CHAIRMAN NOBLE:  Could you move that
  


 8   microphone just a little bit closer to you?  Maybe turn
  


 9   it up or something?  By that, I mean --  Yeah, like
  


10   that.  There we go.  Bend it up.
  


11                  MR. SLADE:  How's that?
  


12                  CHAIRMAN NOBLE:  Much better.  Thank
  


13   you.
  


14
  


15                        ALEX MICKEL,
  


16   called as a witness on behalf of the State Land
  


17   Department, was examined and testified as follows:
  


18
  


19                     DIRECT EXAMINATION
  


20   BY MR. SLADE:
  


21       Q.    Alex -- I'll call you Alex, if that's okay.
  


22       A.    Yeah.
  


23       Q.    Could you please introduce yourself, your
  


24   full name, for the record?
  


25       A.    Alex Mickel, M-i-c-k-e-l.  And 53 Rio Vista
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 1   Circle, Durango, Colorado, is where I reside.
  


 2       Q.    And that's where you live.
  


 3             What is your occupation?
  


 4       A.    I am a river outfitter.
  


 5       Q.    What's the name of your outfit?
  


 6       A.    Mild to Wild Rafting.
  


 7       Q.    Where is it based?
  


 8       A.    We operate --  Our base is in Durango,
  


 9   Colorado.  And we operate on the Upper Salt as well.
  


10       Q.    The Upper Salt in this case, this river?
  


11       A.    Yes.  I think what's referred to as Segment
  


12   2.
  


13       Q.    Gotcha.
  


14             How long have you been operating on the Upper
  


15   Salt?
  


16       A.    I've had a commercial operation on the Upper
  


17   Salt since 1998.
  


18       Q.    And in general, how long have you been
  


19   operating your business?
  


20       A.    Since 1994.
  


21       Q.    Why did you choose to operate on the Upper
  


22   Salt?
  


23       A.    Because I loved it.
  


24       Q.    What do you love about it?
  


25       A.    Well, I just love the whole area, the
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 1   characteristics of the area, the beauty of the river,
  


 2   and just the whole experience it offers our guests and
  


 3   myself even when I'm there.
  


 4       Q.    How did you get involved with boating?
  


 5       A.    Started boating when I was a teenager in
  


 6   southern Michigan and northern Ohio, going down to West
  


 7   Virginia and Pennsylvania.  Finished high school in
  


 8   Colorado where I started kayaking and rafting more.
  


 9   Then through college, I became a commercial guide.  And
  


10   after college, I started into -- as a operator,
  


11   outfitter.
  


12       Q.    What type of boats have you used over your
  


13   time boating?
  


14       A.    I've used about every kind.  Rafts, rubber
  


15   rafts, inflatable kayaks, hardshell kayaks, canoes,
  


16   recently stand-up paddle boards, river boards, inner
  


17   tubes.  I've gone down the river about anyway I could
  


18   think to go down a river.
  


19       Q.    Have you know been in a flatboat?
  


20       A.    I've been in a flatboat on a lake and on a
  


21   river once, maybe twice.
  


22       Q.    What river?
  


23       A.    Animas River in Durango.
  


24       Q.    Is that the river that just had the toxic
  


25   waste spill?
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 1       A.    Yeah.  We're trying to not publicize that
  


 2   anymore, but yes.  We've got a new set of liability
  


 3   waivers, yeah.
  


 4       Q.    We won't talk about that anymore.
  


 5             Can you talk about a little bit about your
  


 6   operation on the Upper Salt?  What is the season that
  


 7   you're operating up there?
  


 8       A.    We generally open the first of March, end of
  


 9   February at the earliest, and go somewhere between
  


10   early May and the end of May.  The longest we've
  


11   operated it is into early June.
  


12       Q.    And how many employees are working for you in
  


13   that area during that time?
  


14       A.    About 20 to 25.
  


15       Q.    Full-time?
  


16       A.    No.  I would say that there's about -- 14 of
  


17   those are full time, and then there's some --
  


18   part-times are splitting time between there and other
  


19   places.
  


20       Q.    How many employees do you employ, in general,
  


21   across your operation throughout the states that you
  


22   operate in?
  


23       A.    We seasonally peak at about 85 to 90
  


24   employees.
  


25       Q.    You're the owner, and -- I guess, would you
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 1   be a president?
  


 2       A.    Yes.  We're a corporation, and I'm the
  


 3   president, founder, with my wife.
  


 4       Q.    What type of trips do you offer in the Upper
  


 5   Salt?
  


 6       A.    We offer trips from a half day in length to
  


 7   five days in length.
  


 8       Q.    Okay.  And who was your target audience for
  


 9   these trips?
  


10       A.    It's people looking to get out and experience
  


11   whitewater rafting.  What we sell on the Upper Salt
  


12   River is a whitewater experience, which is
  


13   characterized by being splashed and getting wet in
  


14   waves and so forth.
  


15       Q.    How much do you charge for these trips,
  


16   generally?
  


17       A.    Half day trip is about $85, and I think the
  


18   five days about 900.
  


19       Q.    What type of boats are you using?
  


20       A.    We're using for that rafts ranging from
  


21   12 feet in length to 16 feet in length, as well as
  


22   inflatable kayaks.
  


23       Q.    Why do you choose those type of boats?
  


24       A.    Because at this time, they're the best boats
  


25   available for what we're doing, transporting people
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 1   down the river.
  


 2       Q.    What type of loads do you have in the various
  


 3   boats, whether it's the day trip or the longer five-day
  


 4   trips?
  


 5       A.    We generally have about six to eight people
  


 6   per guest -- or, per guide on a shorter trip, and the
  


 7   longer trips would be more about four in a boat.
  


 8       Q.    Four in a boat?
  


 9       A.    As a general rule.  We may have six on a
  


10   longer trip.
  


11       Q.    Does that include gear for that trip as well?
  


12       A.    That would include some of the gear, but it
  


13   would also be accompanied by another boat that's
  


14   primarily there to carry gear.  It would have one or
  


15   two possible passengers as well in it.
  


16       Q.    Do you operate outside of that February/March
  


17   to May/June time frame at all?
  


18       A.    No, we do not.
  


19       Q.    And why not?
  


20       A.    Because it's not --  Outside of that time, we
  


21   can't predict the experience that we want to sell to
  


22   our customers, what we target.  What --  The experience
  


23   that our customers want, it's being splashed, it's
  


24   waves, it's characteristic of spring runoff, and that's
  


25   the market that we -- we know and the market that we
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 1   sell to.  And during that time, we can predict those
  


 2   conditions and set a reasonable expectation.
  


 3       Q.    So outside of that time period, there aren't
  


 4   as many splashes?
  


 5       A.    That would be correct.  The waves get smaller
  


 6   as the river goes down.  And it's not as wet and
  


 7   thrilling.
  


 8       Q.    Is the river still able to be used by boats
  


 9   outside of that time period, February/March to
  


10   May/June?
  


11       A.    Yeah.  We've been on the river -- I've been
  


12   on the river personally as low as about 180 cfs in that
  


13   section above Gleason Flats, that low.  We've had
  


14   clients down to about 220 cfs where we've got a group,
  


15   we explain to them the condition, they still want to
  


16   go, and we go rafting and they have a good time.  But
  


17   to the general public, when we're putting out our
  


18   message about what we provide, that 250 to 300 cfs
  


19   range is really not what we're putting out there, so
  


20   only on a special occasion will we deliver -- will we
  


21   operate.
  


22       Q.    You talked about the seasonal range.  What is
  


23   the flow range that you operate on?
  


24       A.    We've rafted -- we operated commercial trips
  


25   from between just above 200 cfs to about 7,500 cfs, and
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 1   it's at the Chrysotile USGS gage.
  


 2       Q.    I'll come back to a few more details about
  


 3   boating on the Salt specifically.
  


 4             But regarding your permitting for your trips,
  


 5   can you explain to the Commissioners how the permitting
  


 6   works, who provides the permits, either of the parties
  


 7   or if there are multiple parties?
  


 8       A.    Well, I think I understand your question, so
  


 9   let me know if this isn't the right answer.  But we are
  


10   permitted commercially to operate by the White Mountain
  


11   Apache Tribe and the U.S. Forest Service, jointly.
  


12   They have a shared management agreement between the two
  


13   of them on that stretch of river for -- from Highway 60
  


14   just below Apache Falls down to Gleason Flats, and then
  


15   below Gleason Flats, that's permitted completely by the
  


16   Forest Service.
  


17       Q.    Have you ever boated above the Highway 60
  


18   bridge?
  


19       A.    Yes, I have.
  


20       Q.    Can you explain where you've boated above
  


21   that?
  


22       A.    I have boated from the point of pines -- I
  


23   believe it's called -- Wildcat Point up on Forest
  


24   Service land above the reservation all the way through
  


25   down to Highway 60.
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 1       Q.    And what river is Wildcat Point on?
  


 2       A.    The Black River.
  


 3       Q.    Okay.  The Black.
  


 4             So you've boated the Black.  And then have
  


 5   you boated completely what the state is calling Segment
  


 6   1 of the Salt River, which begins at the confluence of
  


 7   the White and the Black down to Apache Falls?
  


 8       A.    Yes, in its entirety.
  


 9       Q.    Did you do that legally?
  


10       A.    Yes.
  


11       Q.    And who gave you the permit for that?
  


12       A.    The White Mountain Apache Tribe.  We actually
  


13   have escorted several members down when they were
  


14   exploring the idea of opening commercial operations
  


15   there.
  


16       Q.    And will they or do they open up commercial
  


17   operations?
  


18       A.    They have not.
  


19       Q.    Do you suspect they might?
  


20       A.    I believe at some point in time.  I have no
  


21   time frame to that, though.
  


22       Q.    Do you know where on Segment 1 they would
  


23   open up commercial operations, if at all?
  


24       A.    It would be on the Black River down to Black
  


25   River Crossing, which I think's about 12 miles or so
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 1   above Highway 60, but I would have to refer to a map
  


 2   for the exact mileage.
  


 3       Q.    And is that --  Are you familiar with what's
  


 4   been called Flying Gorge --
  


 5       A.    Yes.
  


 6       Q.    -- or Flying V Gorge?
  


 7       A.    Yes.
  


 8       Q.    Can you explain a little bit about where that
  


 9   is?
  


10       A.    It's immediately above Highway 60.  The
  


11   Flying V Gorge is so named because of Carrizo Creek and
  


12   the river and the V that it makes in the canyon as they
  


13   come together.  It's real evident as you come down the
  


14   river why it's called that.  But anyways, it's there.
  


15   It's thunderous whitewater, for sure.
  


16       Q.    But you have boated that section?
  


17       A.    Yes.  In a hardshell kayak.
  


18       Q.    Mr. Fuller has made a determination, based on
  


19   the evidence that he's reviewed, that Segment 1 from
  


20   the confluence of the White and the Black to the point
  


21   below Apache Falls is nonnavigable partly because of
  


22   Flying Gorge.  Would you agree with that assessment?
  


23       A.    I would agree.  As a standard of historical
  


24   craft, absolutely.
  


25       Q.    And why is that?
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 1       A.    The whitewater is just too big and just too
  


 2   constricting, especially through that Flying V Gorge.
  


 3   That's a place for hardshell kayaks only.
  


 4       Q.    And is that different in Segment 2 which
  


 5   begins below Highway -- below Apache Falls and
  


 6   continues down to Sleeper Rapid?  Is that segment
  


 7   Segment 2 different than Segment 1, which you just
  


 8   described that has Flying Gorge?
  


 9       A.    Oh, absolutely.  It's -- the gradient's much
  


10   steeper.  The rapids are not even comparable, they're
  


11   so much larger.  I mean, there's 20- to 30-foot falls
  


12   in there.
  


13       Q.    Let's talk a little bit about the rapids on
  


14   Segment 2.  As you move down the river, beginning your
  


15   trip from right below Apache Falls, can you describe to
  


16   us some of the major rapids that you come across and
  


17   what you would do when you come across those rapids?
  


18       A.    Starting immediately below Apache Falls?
  


19       Q.    Yes.
  


20       A.    Well, the first rapid is called -- I mean, I
  


21   could go -- I mean, I've done that trip hundreds of
  


22   times.  I could go detailed -- I don't know how much
  


23   detail you're after.  But there's many Class II and III
  


24   rapids between there, heading downstream in the
  


25   immediate first seven miles of Cibecue Creek and . . .
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 1       Q.    You're aware that this case is about
  


 2   historical boats being able to navigate the river at
  


 3   the time of statehood.  Is that correct?
  


 4       A.    Yes.
  


 5       Q.    So I'm going to ask you to think of the river
  


 6   using historical boats, like wooden flatboats and
  


 7   wooden canoes.  And if you're starting from below
  


 8   Apache Falls, can you walk us through what rapids would
  


 9   be of concern to you and how you would deal with those
  


10   as you moved down through to Sleeper Rapid, which is
  


11   the end of Segment 2?
  


12       A.    Sure.  We can work our way through there.  It
  


13   would all vary a little bit depending on water levels.
  


14   You know, every rapid is a little different at each
  


15   water level, so you would be considering it as you move
  


16   downstream.  There's -- I guess, the biggest areas of
  


17   concern at lower flows outside of the prementioned ones
  


18   of Black Rock, Corkscrew, Quartzite, and The Maze would
  


19   be Rat Trap Rapid above Gleason.  And that would be
  


20   primarily a concern of lower flows with a sharp, short
  


21   ledge.  That would probably -- that would be easily
  


22   portaged on river right.  And if I go back upstream,
  


23   there's gonna be -- it just varies so much on water
  


24   level and hazards as you're coming down.  There's no
  


25   major -- there's no place that -- what I would call
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 1   ideal flow -- if I was in a flatboat and it was around
  


 2   5- to 600 cfs, I would be deathly worried about -- you
  


 3   know, especially on the day stretch above Cibecue.  As
  


 4   you got further downstream, you know, I would proceed
  


 5   with caution at Quartzite and Black Rock.  I would
  


 6   probably scout them and pick a line on the way through.
  


 7             Quartzite, preexisting the dynamiting of
  


 8   Quartzite Falls, depending on the water flow level, you
  


 9   would probably want a line or portage.
  


10       Q.    What does "lining" mean to you?
  


11       A.    That means I would attach a rope to the boat
  


12   and navigate it over -- it's a little different than
  


13   what I heard described earlier.  In my mind, I consider
  


14   it being more -- kind of getting it over to the side
  


15   and pushing it over and holding the rope, rather
  


16   than -- I heard referred to letting the boat run the
  


17   rapid on its own while on the line as ghosting the
  


18   boat, but . . .
  


19       Q.    And have you ever lined any of the Salt River
  


20   rapids?
  


21       A.    I have not.
  


22       Q.    What did you do instead?
  


23       A.    I have portaged at Quartzite Falls pre- --
  


24   pre-'93.
  


25       Q.    Okay.  And what did that mean to you?  What
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 1   did portaging entail?
  


 2       A.    Well, it entailed some labor.  Used to
  


 3   portage on the river left and you take your gear up and
  


 4   over, and then you would take your raft up and over on
  


 5   river left at high flows.  At lower flows, it was much
  


 6   easier to line.  But the few times I was there, prior
  


 7   to it being dynamited, the river was in -- one time in
  


 8   excess of 7,000 cfs, another time in excess of 3,000,
  


 9   and at those flows, we deemed it safer to portage on
  


10   the river left rather than deal with the historic
  


11   lining -- place of lining on the river right.
  


12       Q.    If it was a flow more like 300 cfs, would you
  


13   be portaging or lining?
  


14       A.    I believe we would be lining, absolutely.
  


15       Q.    I should have said this before, but how many
  


16   trips have you done on the Upper Salt River?
  


17       A.    Above -- above Hoodoo, which is above the
  


18   salt banks, hundreds.  I don't really know the exact
  


19   number.  Below Hoodoo down to Gleason Flats, on that
  


20   section, probably -- I don't know -- 30 times.  And
  


21   then all the way from Gleason to Roosevelt or
  


22   Highway 288, I've only done about probably 8 to 10
  


23   times.
  


24       Q.    Where are you permitted to camp as you move
  


25   down the river?  I know we had a couple questions about
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 1   that.
  


 2       A.    Well, we're permitted to camp about anywhere
  


 3   except for a few places that are closed, some for
  


 4   cultural reasons and some for wildlife reasons.
  


 5   There's an eagle closure on the river left just below
  


 6   the salt banks.  And then the salt banks area is closed
  


 7   for cultural reasons for the Apaches.
  


 8       Q.    So you can camp both on the far service side
  


 9   on river left and on the White Mountain Apache on river
  


10   right as long as it's not closed?
  


11       A.    Right.  As long as it's not a special area of
  


12   closure.
  


13       Q.    What would you estimate, from your
  


14   understanding of the Upper Salt River, would be a range
  


15   that a canoe historic -- historical canoe made of wood
  


16   to be used on that stretch, a range of flow?
  


17       A.    That would be -- the higher flows would be
  


18   the bigger concern, and I would think probably between
  


19   100 cfs and about 3,000 cfs.  And then some of the
  


20   sections, I would become concerned above 3,000 cfs.
  


21       Q.    And same question for a historical flatboat.
  


22   What range would you advise someone that they could run
  


23   a historical flatboat loaded with goods in that
  


24   segment?
  


25       A.    Yeah, with the canoe and without.  It would
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 1   depend how heavily you're loaded.  But I would think
  


 2   with a flatboat, you could go between probably 400 and
  


 3   4,000 cfs.  You would have a little more ability to
  


 4   sustain swamping.
  


 5       Q.    Have you ever seen canoes on the Upper Salt
  


 6   River?
  


 7       A.    Yes.
  


 8       Q.    Frequently?  Infrequently?
  


 9       A.    Regularly.  I mean, you know, we're down
  


10   there -- we're not -- I don't live on the banks of the
  


11   river like I did originally when we first started.  But
  


12   our crew camps right there at Second Camp for 90
  


13   days-plus, and I used to participate in that when I was
  


14   younger.  And you would see all kinds of craft come
  


15   down.
  


16       Q.    You have got family and kids up in Durango?
  


17       A.    Yes.  Four of them.
  


18       Q.    Mr. Fuller estimated that flatboats could be
  


19   used on Segment 2 about 50 percent of the year.  Do you
  


20   agree or disagree with that estimate?
  


21       A.    Yeah, I think that's a safe estimate.  Yeah.
  


22   I would assume that the best way to answer that
  


23   question would be just to take that flow range and then
  


24   place that over a hydrograph, and I think it would
  


25   be -- if the question is pertaining to flow and not
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 1   50 percent of the time would you be successful and sink
  


 2   your craft -- or not sink your craft, because I don't
  


 3   think you would sink your craft 50 percent of the time,
  


 4   if that's the question.
  


 5       Q.    What percent of the time would you sink your
  


 6   craft?
  


 7       A.    I would think rarely.  I think you would
  


 8   damage it regularly and have to repair it, but I don't
  


 9   think you would destroy it.
  


10       Q.    From your understanding of boat use and
  


11   historical boat use, was repairing crafts a regular
  


12   part of that experience?
  


13       A.    Absolutely.  I mean, you would practically
  


14   rebuild boats sometimes on those historical trips, from
  


15   the accounts that I've read.
  


16       Q.    Have you ever had to repair any of your
  


17   boats?
  


18       A.    Absolutely.  More than I'd like.
  


19       Q.    What did that entail?
  


20       A.    Well, that entails you pull over --  You
  


21   know, the boats even today will get rips and tears in
  


22   them, and we'll pull over and we'll patch them.  And
  


23   depending on the severity, sometimes you're forced to
  


24   stop there, and maybe you spend a night sooner than you
  


25   would want to and repair it, or sometimes you can do a
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 1   quick repair and keep moving down that same day, but
  


 2   usually -- oftentimes you have to repair overnight.
  


 3       Q.    Out of Segment 3, which begins at Sleeper
  


 4   Rapid -- below Sleeper Rapid and moves until the
  


 5   Roosevelt Dam -- of course the dam is submerged -- or,
  


 6   the river is submerged down by Lake Roosevelt, so I
  


 7   believe it's about Highway 288 that's still the river.
  


 8   How does that Segment 3 compare to Segment 2 upstream?
  


 9       A.    Well, it's much milder.  It's pretty well
  


10   channeled along through there, and it's pretty, you
  


11   know -- and there's some good current, but you're
  


12   definitely paddling out at that point.  It's not nearly
  


13   as wild and characteristic.
  


14       Q.    Do you know why the Salt River is called the
  


15   Salt River?
  


16       A.    Well, it's called the Salt River -- there's
  


17   large salt banks along the river.  There's one -- a
  


18   very large one upstream along Highway 60 that's very
  


19   impressive.  I believe that's where it gets its name.
  


20       Q.    Is there any Apache history with that area
  


21   that you know of?
  


22       A.    Well, the salt banks is part of the origin
  


23   story of the Apaches, is how I understand it, the White
  


24   Mountain Apache.  And that's why it's closed and so
  


25   forth.
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 1       Q.    Have you ever come across logs that have
  


 2   blocked the river in Segment 2 or Segment 3?
  


 3       A.    No, I have not.
  


 4       Q.    Have you ever come across any beaver dams in
  


 5   those segments?
  


 6       A.    No.
  


 7       Q.    Have you seen beaver?
  


 8       A.    I don't think I've seen beaver.  I've seen
  


 9   evidence of beaver on the bank, dwelling.
  


10       Q.    Would you agree that the river is a
  


11   pool-and-riffle pattern?
  


12       A.    Yes.
  


13       Q.    What does that mean to you?
  


14       A.    Well, that means that the majority of rapids
  


15   are created by either deep debris flow or caving in of
  


16   rock from the canyon wall, and essentially dams the
  


17   river and creates a riffle or a rapid.  It tends to
  


18   pool the water up behind it as well.
  


19       Q.    What percent of the river, from your
  


20   perspective and experience, is pool or riffle?
  


21       A.    Boy, to break that into a percentage, I would
  


22   say it's probably -- I mean, if the river from that
  


23   segment is 50 miles, I've gotta think if you put all
  


24   the rapids together, it's a mile of it or something.  I
  


25   don't know, you know.
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 1       Q.    So the vast majority, from what I understand,
  


 2   would be in its pool state?
  


 3       A.    Yes.  It's not a rapid -- continuous rapid,
  


 4   by any means, no.
  


 5       Q.    A pool, from your perspective, is relatively
  


 6   flatter water?
  


 7       A.    Yes.  It's flatter, calmer water.  You're
  


 8   able to row easily through.  And it takes on more of
  


 9   that characteristic as you continue downstream,
  


10   especially.
  


11       Q.    Did you ever come across split channels on
  


12   the Upper Salt?
  


13       A.    Sure.  Three-Way Rapid is a very good example
  


14   of one on the day stretch on the first 10 miles.  Just
  


15   below Cibecue, river comes down and splits into three
  


16   ways.  The middle channel is the one you generally
  


17   take.
  


18       Q.    Is it more difficult to navigate in that
  


19   split channel than in other places?
  


20       A.    No.
  


21       Q.    Have you boated from Stewart Mountain Dam
  


22   down to Granite Reef Dam?
  


23       A.    No.  My experience on the Salt River is
  


24   completely above Highway 288.
  


25       Q.    Have you boated other Arizona rivers and
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 1   streams?
  


 2       A.    Yes.  Black, as we just mentioned.  I've
  


 3   boated the Verde River.  Let's see.  The Tonto Creek,
  


 4   I've boated.  What else in Arizona?  That's about it.
  


 5   Really the Verde, Tonto, and the Salt and Black.
  


 6       Q.    How does Tonto Creek compare to the Salt
  


 7   River in the upper end of the Salt, Segment 2?
  


 8       A.    Well, it's a lot smaller.  You know, it takes
  


 9   good timing to have an opportunity to get down that at
  


10   a descent flow.  I haven't done it -- and it's, like,
  


11   I've only done from Rye Creek down, which is a shorter
  


12   section of it.  It's kind of a Class II, maybe a little
  


13   bit of Class III.  Beautiful.
  


14       Q.    Would you categorize the Salt as a shallow
  


15   desert stream?
  


16       A.    No, I would not.
  


17                  MR. SLADE:  Mr. Chairman, I don't
  


18   believe I have any more questions.
  


19                  CHAIRMAN NOBLE:  Thank you, Mr. Slade.
  


20                  Is there anyone who wishes to examine
  


21   the witness?
  


22                  MR. HEILMAN:  Yes, Mr. Chairman.
  


23                  CHAIRMAN NOBLE:  Mr. Heilman.
  


24                  MR. SLADE:  Are there any pro
  


25   navigability folks here that need to go?
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 1                  CHAIRMAN NOBLE:  Pro navigability
  


 2   advocates that would like to examine him in the means
  


 3   of direct?
  


 4                  MR. HOOD:  Mr. Chairman, regardless of
  


 5   how Mr. Helm wants to characterize himself, he's pro
  


 6   navigability.  He ought to go before the rest of us go.
  


 7                  MR. HELM:  Mr. Hood, he's such a
  


 8   mind reader that he knows what my clients have told me.
  


 9   I would suggest if he knows what my clients have told
  


10   me to do, he had better disclose it or he'd better get
  


11   out of this room.
  


12                  CHAIRMAN NOBLE:  Mr. Heilman, would you
  


13   please come forward?
  


14                  MR. HEILMAN:  Sure.
  


15
  


16                     CROSS-EXAMINATION
  


17   BY MR. HEILMAN:
  


18       Q.    Good afternoon, Mr. Mickel.  My name is Jeff
  


19   Heilman.  I represent Salt River Project in these
  


20   proceedings.
  


21             I just want to ask you a few questions, first
  


22   about your business, and then given that you've done
  


23   this stretch of the river hundreds of times, some
  


24   questions about the various rapids you might encounter.
  


25       A.    Sure.
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 1       Q.    The first thing I'm going to hand you is a
  


 2   printout of your website from the Salt River rafting
  


 3   section.
  


 4       A.    Sounds good.
  


 5                  MR. HEILMAN:  That's Exhibit C031,
  


 6   SRP 2.
  


 7                  THE WITNESS:  There's no typos, are
  


 8   there?
  


 9   BY MR. HEILMAN:
  


10       Q.    No.
  


11             The first sentence on that page under the
  


12   heading, it says, "We are done running the Salt for
  


13   this 2015 season but we can't wait to raft with you
  


14   next spring!  The 2016 season will begin early March
  


15   and run through April or May!"
  


16             So is the rafting season for the Upper Salt
  


17   typically three months?
  


18       A.    Well, it varies.  We hope for three months
  


19   and that predictable season where we can deliver the
  


20   experience that we're advertising, yes.
  


21       Q.    Why is it -- why do you only run during the
  


22   springtime?
  


23       A.    Because that's when we can predict the runoff
  


24   that provides the experience that we're selling.
  


25       Q.    And sometimes that rafting season can be just
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 1   March through April?
  


 2       A.    Yes, sometimes on low-water years, it can be
  


 3   just March and into early April.
  


 4       Q.    And in addition to rafting tours on the Upper
  


 5   Salt River, your company also offers rafting on the
  


 6   Colorado, the Upper Animas, the Lower Animas, the Upper
  


 7   Piedra, and the Lower Piedra, right?
  


 8       A.    Yes.
  


 9       Q.    What's the rafting season for the Lower
  


10   Animas River?
  


11       A.    The Lower Animas River we generally open mid-
  


12   to late April and raft through September.
  


13       Q.    Okay.  The website -- your website actually
  


14   says through October sometimes?
  


15       A.    Well, we did our last trip this year
  


16   October 5th, but if you've got a big enough group, I'll
  


17   take you next week.
  


18       Q.    That river's also -- that is also based on
  


19   water level --
  


20       A.    Yes.
  


21       Q.    -- season?
  


22             What's the rafting season for the Upper
  


23   Animas River?
  


24       A.    It usually -- we finish around the first of
  


25   August, and we will start kind of mid-May.
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 1       Q.    Okay.  How about for the Lower Piedra River?
  


 2       A.    We generally start in end of April, and we'll
  


 3   go through early to mid-June, and it will vary a little
  


 4   bit season to season, of course.
  


 5       Q.    And then for the Upper Piedra?
  


 6       A.    Same as the Lower Piedra.
  


 7       Q.    How about for the San Miguel River?
  


 8       A.    The San Miguel River, we tend to go until
  


 9   about -- well, we'll start middle of May and usually go
  


10   until about end of July.
  


11       Q.    And your company also offers guided rafting
  


12   trips in Utah on the Colorado River?
  


13       A.    That's correct.
  


14       Q.    What's the rafting season for the Colorado?
  


15       A.    It's --  We offer trips generally April
  


16   through -- into early October.  So I believe some
  


17   companies go even longer.
  


18       Q.    In Arizona, you offer rafting on the Verde.
  


19   Is that right?
  


20       A.    Well, we used to offer it more often, but
  


21   right now, we've got an endangered species issue and
  


22   the Forest Service is not permitting anyone.  So we
  


23   need to address that, yeah.
  


24       Q.    When you were running, what was that season
  


25   like?
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 1       A.    On the Verde River, that season was generally
  


 2   more mid- to late February, into -- through March.
  


 3       Q.    So is it safe to say that the rafting tour on
  


 4   the Salt River is on the lower -- the season is on the
  


 5   shorter end when you look at all the rivers that you
  


 6   offer tours on?
  


 7       A.    Compared to the Animas River in Colorado, I
  


 8   would say it's in the middle.  We have a longer, more
  


 9   robust season than we do on the Piedra, a longer season
  


10   on the San Miguel.  Not nearly as much participation,
  


11   though.
  


12       Q.    And how long is the kayaking season?  Do you
  


13   offer kayaking tours when you don't offer rafting
  


14   tours?
  


15       A.    No.  Generally, they're side by side.  It's
  


16   at the same time.
  


17       Q.    Given all the rivers that you offer tours on,
  


18   which tours are the most popular?
  


19       A.    Well, we take the most people down the Lower
  


20   Animas.  We take the next most down the Salt River.
  


21       Q.    Okay.  I'm looking back at this printout from
  


22   your website.  The box over on the right says
  


23   "Adventure Level" for rafting.
  


24       A.    Uh-huh.
  


25       Q.    And you have it listed as Intermediate.
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 1       A.    Uh-huh.
  


 2       Q.    What does "Adventure Level" mean?  What are
  


 3   you trying to get across there?
  


 4       A.    Well, you know, that's a hard thing to
  


 5   communicate, you know.  What it is to you and what it
  


 6   is to me can be totally different.  It's like we're
  


 7   trying to say -- it's like a ski area with green runs,
  


 8   blue runs, black runs.  You know, this is like a blue
  


 9   run.  It's an intermediate run.  It's for someone who's
  


10   comfortable around water.  If you're really scared of
  


11   water, you know, you would be terrified if you fell in
  


12   the water, you probably shouldn't make this your first
  


13   rafting experience.
  


14       Q.    Right.  And what makes rafting the Salt
  


15   River -- the Upper Salt River intermediate compared to
  


16   a trip that you might rate as mild?
  


17       A.    I would say it's the -- you know, the whole
  


18   experience of the chance that you could fall into the
  


19   river.  You know, especially if you're in an inflatable
  


20   kayak, there's more of a chance you could fall in.  As
  


21   that elevates, the adventure level goes up.
  


22             I mean, the remoteness is also an issue.  The
  


23   further you are from assistance or help, everything
  


24   takes on a greater degree of risk and adventure, you
  


25   know, so it just varies.  You know, sometimes people
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 1   are like, "Not nearly adventurous enough.  If that was
  


 2   intermediate, it was boring."  I was like, "That was
  


 3   way too much."  So you're trying to strike that happy
  


 4   medium when you're advertising to masses of people.
  


 5       Q.    Sure.  And then --
  


 6       A.    And communicate, as clearly as you can, what
  


 7   it is you're offering.
  


 8       Q.    Right.  So for inflatable kayaks, you
  


 9   actually have "High Adventure"?
  


10       A.    Uh-huh.
  


11       Q.    What you were saying earlier, it's easier to
  


12   flip in a kayak than it is in a raft?
  


13       A.    An inflatable kayak, yes, you're controlling
  


14   your own destiny.  So there's people that have never
  


15   been in a boat before and they're coming out and
  


16   they're doing that.  So you should be someone who's fit
  


17   and enjoys adventure.  You know, if your idea of
  


18   adventure is shopping at the mall, you know, this is
  


19   probably not something you should do.
  


20       Q.    Also, for premium boats, you have "High
  


21   Adventure."  What is a premium boat?
  


22       A.    It's a smaller boat.  We kind of let the
  


23   guides be more aggressive in them, and they do more
  


24   surfing and playing in the water, so there becomes an
  


25   increased risk of people falling in.
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 1       Q.    Does the smaller size of the boat allow for
  


 2   that, being able to maneuver better or --
  


 3       A.    It's part of the premium experience because
  


 4   it's a more intimate guest-to-guide ratio.  So instead
  


 5   of being eight people and a guide, there's only three
  


 6   or four and a guide.  People enjoy the guides.
  


 7       Q.    But does the smaller boat allow them to do
  


 8   more within the rapids than the larger boats?
  


 9       A.    I'm not sure -- not really.  I mean, you can
  


10   surf in either boat.  But definitely the bigger --  The
  


11   smaller the boat, the bigger the wave feels, yeah.  If
  


12   that answers your question.
  


13       Q.    It does.  Thank you.
  


14             And then in the Restrictions section of that
  


15   box, it sets the raft age limit at "Ages 8 and up
  


16   (except at high water)."  How high does the water have
  


17   to be to change the age limit from 8 and up?
  


18       A.    It depends the segment a little bit.  So if
  


19   they're going all the way through the wilderness, about
  


20   2500 cfs.  On a day trip, they're more about 3,000 cfs.
  


21       Q.    And how often does that happen in a given
  


22   season?
  


23       A.    It's been a while, so . . .
  


24       Q.    And then the age range for inflatable kayaks
  


25   is age 16 and must be 5 foot, 2 inches.  Why do you
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 1   need to be 16 for kayaking but you don't have to for
  


 2   rafting?
  


 3       A.    We just want them to have that mental
  


 4   awareness because there's a greater chance that they're
  


 5   going to end up in the water.  We want them to be able
  


 6   to understand and be clear on their communications and
  


 7   so forth.  And also, we just only -- you just only want
  


 8   so many people coming down in those, so it's really you
  


 9   want people who really want to do that.  You don't want
  


10   to push people into that.
  


11       Q.    Why do you have to be 5 foot 2?
  


12       A.    It's just in the paddling.  It's kind of --
  


13   We've been thinking about changing that, but we
  


14   haven't, because the boats used to have a larger tube,
  


15   the kayaks we use.  The younger kids would have a
  


16   harder time reaching around them, the tubes, and paddle
  


17   effectively, but the newer ones seem to have smaller
  


18   tubes, are becoming less of an issue, but --
  


19                  CHAIRMAN NOBLE:  Mr. Heilman?
  


20                  MR. HEILMAN:  Yes?
  


21                  COMMISSIONER HORTON:  Is the water as
  


22   cold as the Colorado?
  


23                  THE WITNESS:  It depends on the time of
  


24   year.  But in the spring runoff, I'd say it's probably
  


25   colder -- not as cold as coming out of the bottom --
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 1   Do you mean the Colorado River below -- below Glen
  


 2   Canyon?  No.
  


 3                  COMMISSIONER HORTON:  Right.  I meant
  


 4   going through the canyon itself.
  


 5                  THE WITNESS:  Where we operate on the
  


 6   Colorado River, the water's pretty warm out by Moab
  


 7   because it's not coming out of the bottom of the lake.
  


 8   That's why I was confused.
  


 9   BY MR. HEILMAN:
  


10       Q.    Okay.  Moving over to the text in this
  


11   section under the Salt River Canyon Description, the
  


12   first sentence states, "Experience spectacular Salt
  


13   River rafting trips in the Upper Salt River Canyon!"
  


14             Do you only offer guided trips on the Upper
  


15   Salt River?  I think that's what you testified to.
  


16       A.    Yeah.  Through --  Yeah, down to Highway 288.
  


17   Below Apache Falls to Highway 288 is where we operate
  


18   on the Salt River.
  


19       Q.    Why don't you offer guided trips on the Lower
  


20   Salt River?
  


21       A.    That's not something that's interested me in
  


22   my business career.
  


23       Q.    Okay.  And then --
  


24       A.    I really like Durango in the summer.
  


25       Q.    That's understandable.
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 1             The next line says, "The Salt River drops at
  


 2   over 20 feet per mile as it carves a canyon full of
  


 3   wilderness to discover."
  


 4             Why do you mention the gradient of the river
  


 5   in your promotional materials?
  


 6       A.    Honestly, it's for credibility.  You're just
  


 7   trying to -- you know, people know you're communicating
  


 8   clearly and you're doing your best to give them what
  


 9   reality is.  You know, when you have things you can
  


10   state, I think it's helpful.
  


11       Q.    Does a steeper river provide for a more
  


12   exciting experience, more rapids or anything like that?
  


13       A.    Absolutely.  So, like, the Upper Animas we
  


14   raft, you know, the average gradient's 85 feet a mile.
  


15   It goes to 150 feet a mile for a substantial portion.
  


16       Q.    A little further down, it says, "Longer trips
  


17   take you further into the wilderness section of the
  


18   spectacular Salt River Canyon, which changes
  


19   dramatically from day to day, and plunges you into
  


20   bigger rapids!"
  


21             What do you mean when you say that the river
  


22   changes dramatically from day to day?
  


23       A.    I mean that the canyon itself and scenery.
  


24   So one of the really cool things about going down the
  


25   Salt River is you start out and you're just above the
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 1   upper Sonoran and you move into the Sonoran Desert.
  


 2   The vegetation is changing.  The canyon you go through,
  


 3   what we call White Rock Canyon, which is just amazingly
  


 4   beautiful polished granite that you're floating
  


 5   through.  And then the next day kind of opens up and
  


 6   you've got spectacular hills and bluffs.  And then you
  


 7   get back to what's called Jumpoff Canyon, which is a
  


 8   geologically stunning uprise.  So that's the change
  


 9   we're referring to, is that spectacular scenery as you
  


10   go down.
  


11       Q.    Then on the next page, there's some smaller
  


12   descriptions of the various trips that you offer.  One
  


13   of them is the Salt River Express Trip.
  


14       A.    Uh-huh.
  


15       Q.    Under that description, you say, "Enjoy an
  


16   exciting trip filled with 10 to 12 'wet and fun' Class
  


17   III rapids.  Thunder through rapids (every 5 to 10
  


18   minutes) in this unique recreational treasure in a
  


19   raft."  [Quoted as read.]
  


20       A.    Uh-huh.
  


21       Q.    How much distance do you travel in the
  


22   express trip?
  


23       A.    Express trip is the same length as a day
  


24   trip.  We start generally at Big Eddy, unless the
  


25   water's really high, and then we put in right below
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 1   Apache Falls and take out at Hoodoo, which is about
  


 2   10 miles -- nine and a half, 10 miles.
  


 3       Q.    And you encounter 10 to 12 Class III rapids,
  


 4   is that what that description says?
  


 5       A.    Yeah.
  


 6       Q.    And when you say, "Thunder through thrilling
  


 7   rapids (every 5 to 10 minutes)," is that just any rapid
  


 8   or are you referring specifically to those Class III
  


 9   rapids?
  


10       A.    No, that would be any rapids.  The Class II,
  


11   we're getting splashed and having fun.  So if you
  


12   called me up and asked -- I'm telling you, "Think about
  


13   walking down the street; you would generally have a
  


14   rapid of some sort on each corner."
  


15       Q.    Okay.  Then two pages after this, you have a
  


16   trip called a Dash of Salt.
  


17       A.    Yep.
  


18       Q.    That's description says, "Explore twice the
  


19   whitewater and twice the scenery of the Salt River in
  


20   one spectacular day."
  


21       A.    Yes.
  


22       Q.    "Experience some class 4 rapids and save some
  


23   money over the 2 day trip."  [Quoted as read.]
  


24             How do you manage to experience twice the
  


25   whitewater in a single day?  Is it just faster?
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 1       A.    Start earlier, paddle harder and later.
  


 2       Q.    And how many Class IV rapids have you
  


 3   experienced in that trip?
  


 4       A.    Depends on the water flow.  In higher flows
  


 5   for commercial rafting, we think that White Rock can be
  


 6   a Class IV and sometimes Rat Trap, but Rat Trap really
  


 7   can be tougher when it's lower than when it's higher.
  


 8   So it's usually just I or II.
  


 9             Really high water, in the old days, we
  


10   sometimes thought Grumman could be that way, but it
  


11   would depend on your route.  Grumman is a little way
  


12   upstream, but you can also go completely around it in
  


13   high water and not even get wet, so . . .
  


14       Q.    Okay.  Then down under the Boat Options on
  


15   this page, for Premium Boats, the first line is
  


16   "Smaller boats with smaller tubes so at higher water
  


17   levels they increase the level of adventure."
  


18             Why do smaller boats increase the level of
  


19   adventure?
  


20       A.    Again, I think it's because the smaller the
  


21   boat, the bigger the wave feels.  If you've got
  


22   20 inches of tube height in front of you versus
  


23   14 inches of tube height in front of you, you just get
  


24   more splash.
  


25       Q.    And you offer, for kayaks, only inflatable
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 1   kayaks.  Is that correct?
  


 2       A.    Yeah.  We do not lead hardshell-kayak trips.
  


 3       Q.    Is there a reason that you only provide
  


 4   inflatable kayaks over hard shells?
  


 5       A.    Yes.  Because inflatable kayaks can be done
  


 6   by a complete novice.
  


 7       Q.    They're more stable or --
  


 8       A.    They're more stable and they're more
  


 9   forgiving, so you wouldn't want -- you would want to
  


10   take someone generally through a progression in a
  


11   hardshell kayak before you put them on the river.
  


12       Q.    Do you know when inflatable kayaks first
  


13   became available for purchase?
  


14       A.    I can make a guess, if you'd like, and I
  


15   would say the '70s, late '70s.
  


16       Q.    Then at the bottom of your description for --
  


17   in the Inflatable Kayaks, it's on the next page,
  


18   there's a parenthetical note that says, "Note for the
  


19   2016 season:  With El Nino in the forecast, we are
  


20   expecting a high water season.  We will not be able to
  


21   run kayaks until the water is a 'kayakable' level which
  


22   will be approximately mid-April."
  


23             Why do high levels of water make a river
  


24   unkayakable?
  


25       A.    Well, it's for commercial standpoints.  Lots
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 1   of people go kayak the river.  I'll go kayak the river
  


 2   for fun myself.  But to take novices down the river
  


 3   when it's high and cold, we prefer not to do that.
  


 4   It's a stressful thing that I wouldn't want to be
  


 5   doing.
  


 6       Q.    It's more dangerous?
  


 7       A.    Yeah, I mean, the river's cold and it's fast.
  


 8   The biggest dangers we face with whitewater is cold
  


 9   water.
  


10       Q.    So have you had to cancel a scheduled kayak
  


11   trip because of water levels?
  


12       A.    Being too high?
  


13       Q.    Yeah.
  


14       A.    Yeah, I'm sure I have over the 22 years I've
  


15   been doing this.
  


16       Q.    Do you ever have to change which stretch of
  


17   the river you're going to kayak on based on water
  


18   level?
  


19       A.    For inflatable kayaks, no.  We either kind of
  


20   do what we're gonna do or generally don't -- you know,
  


21   I wouldn't say I've never -- I would say probably we
  


22   have adjusted a stretch somewhere at some time to
  


23   accommodate a group for inflatable kayaking.  But,
  


24   again, it's for people who are complete novices.
  


25       Q.    Do your guides typically check the gage data
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 1   before they take a group out for a trip?
  


 2       A.    No, not unless they call and ask us.  Our
  


 3   only communications from there is satellite phone, so
  


 4   we're trying to minimize that.  Most of the guides,
  


 5   they're down there living by the river.  And the gages
  


 6   are good, but a lot of times they have to be
  


 7   recalibrated too.
  


 8       Q.    And below the Inflatable Kayak description,
  


 9   you have a bulleted list of "Salt River Rafting Trip
  


10   Highlights."
  


11       A.    Uh-huh.
  


12       Q.    The second bullet states, "More rapids per
  


13   mile than any other Arizona river."
  


14             So does the Salt River Canyon have more
  


15   rapids than any other river in Arizona, including the
  


16   Verde and the Colorado?
  


17       A.    Well, we're talking about a place where you
  


18   have regular commercial rafting.  Yeah.
  


19       Q.    The next bullet down says, "Numerous Class
  


20   III 'wet and fun' rapids on the 1 day section, Class IV
  


21   on longer trips."
  


22             Is it safe to say that most of your rafting
  


23   customers actually want the big rapids on their trips?
  


24       A.    Yes.  The customers want rapids, and
  


25   that's -- they want splashes and waves.  You know, the
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 1   thing to understand about that is -- well, one is
  


 2   that's the reason we raft when we do.  We can predict
  


 3   what the conditions are going to be like somewhat
  


 4   reasonably, communicate those to our customers.  And
  


 5   then people are often more thrilled by a Class II rapid
  


 6   than they are a Class IV rapid because a Class IV rapid
  


 7   might be that way because there's a lot of maneuvering
  


 8   or something that goes on, where a Class II rapid will
  


 9   just have a big wave that you could have gone around or
  


10   you could go through.  When you go through, it splashes
  


11   and it's fun and it's exciting.  So that's why we tend
  


12   to -- that's why we want to raft when there's more
  


13   water.  That's what our business model is built on.
  


14       Q.    And then going down even further, the section
  


15   "Special Ways We Care for You on the Salt River," the
  


16   second bullet point, I think you just mentioned this,
  


17   says, "Multifaceted Satellite communication systems to
  


18   coordinate the details of your adventure and increase
  


19   safety."
  


20       A.    Uh-huh.
  


21       Q.    Could you describe what the satellite
  


22   communication system is and how it works?
  


23       A.    Sure.  We've got a fixed satellite phone that
  


24   we use to communicate in the morning, how many guests
  


25   are coming, so people are -- the guides are ready with
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 1   the equipment, because otherwise, the people would show
  


 2   up in the parking lot and they wouldn't be ready for
  


 3   them.  So they call in in the morning and they ask how
  


 4   many people are coming, what are their names and so
  


 5   forth, and get the equipment and everything ready for
  


 6   them.  And then they carry either -- what's called an
  


 7   Iridium.  That goes to a nonfixed satellite, an
  


 8   orbiting satellite, and carry those for emergencies, or
  


 9   they carry what's called a Spot or a DeLorme, which
  


10   sends out emergency text messaging or nonemergency, can
  


11   be, like, I have got a flat tire or something.
  


12       Q.    Then the next bullet point talks about --
  


13       A.    It's --
  


14       Q.    I'm sorry, go ahead.
  


15       A.    It's been really nice for us because, when we
  


16   started, we didn't have that.
  


17       Q.    When did you start using the satellite?
  


18       A.    We started using the satellite in the 2000
  


19   season.  Before that, we used to have to drive up to
  


20   Globe and call.
  


21       Q.    Then the next bullet point talks about
  


22   specially designed four-wheel-drive vehicles.  Do you
  


23   need a four-wheel-drive to access the river points --
  


24   river access points?
  


25       A.    No.  But it's nice.  You get through in
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 1   certain conditions --  You know, we do a lot of access
  


 2   on the river right on the Apache reservation, and that
  


 3   road is not a highway, that's for sure.  So we're going
  


 4   through creeks and stuff like that on the river right
  


 5   side and some rugged terrain over there.
  


 6       Q.    Okay.  And then the fifth bullet point says,
  


 7   "Free helmets, free wetsuits, free wetsuit boats, and
  


 8   free" --
  


 9       A.    Booties.
  


10       Q.    -- "booties," sorry, "and free splash
  


11   jackets."
  


12       A.    Uh-huh.
  


13       Q.    So does everybody on one of your tours wear a
  


14   helmet?
  


15       A.    Not necessarily.  It's optional.  We don't
  


16   force them.  We encourage them to wear them.  But
  


17   that's something we picked up originally as a way to
  


18   set ourselves apart as an outfitter.
  


19       Q.    And does everybody typically wear a wetsuit?
  


20       A.    Only in early season.  By April, no.  March,
  


21   yes.
  


22       Q.    What's a splash jacket?  Is that just kind of
  


23   like a poncho?
  


24       A.    Yeah, it's like a rain jacket that's kind of
  


25   cut to paddling.
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 1       Q.    The next bullet point says, "Trips held to
  


 2   the higher safety standards of Colorado state."
  


 3             What kind of safety standards do you need to
  


 4   comply with to run these trips?
  


 5       A.    Well, a permit by the Forest Service and the
  


 6   White Mountain Apache, and they've got certain training
  


 7   regulations in place.  So if you -- if I hired you as a
  


 8   guide, you would have to meet these standards, such as
  


 9   first aid and CPR.  And people are --  It's a regulated
  


10   industry.  And in Colorado, those standards for
  


11   training are a little higher, and most of our guides
  


12   are coming from there, so we just use that companywide.
  


13       Q.    Okay.
  


14       A.    They can vary from place to place.  Forest
  


15   Service has a whole different standard for the Park
  


16   Service and what they do in the Grand Canyon and so
  


17   forth.
  


18       Q.    Sure.
  


19                  The next thing I'm going to hand you is
  


20   a printout from the safety section of your website,
  


21   which is Exhibit C031, SRP 3.
  


22                  CHAIRMAN NOBLE:  Mr. Heilman, would
  


23   right now be a good time to take a break?
  


24                  MR. HEILMAN:  Sure.
  


25                  CHAIRMAN NOBLE:  Thank you very much.
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 1                  We'll take a break for 10 minutes.
  


 2   We'll come back at 25 minutes after the hour of 2
  


 3   o'clock.
  


 4             (A recess was taken from 2:14 p.m. to 2:27
  


 5   p.m.)
  


 6                  CHAIRMAN NOBLE:  Mr. Heilman?  Let's
  


 7   proceed.
  


 8   BY MR. HEILMAN:
  


 9       Q.    Mr. Mickel, before the break, I handed you
  


10   the printout from the safety section of your website,
  


11   and that's Exhibit C031, SRP 3.  I just had a couple of
  


12   questions.  One of the things you talk about here are
  


13   your "state certified, in-house guide training ensures
  


14   quality."
  


15       A.    Uh-huh.
  


16       Q.    What does your training entail for new -- a
  


17   new river guide that you hire?
  


18       A.    To become a commercial guide in the state of
  


19   Colorado, you need to have 50 hours of training with a
  


20   river instructor, which is someone who has more than
  


21   1,500 river miles documented.
  


22       Q.    And what about other things like CPR, first
  


23   aid, and that kind of thing?
  


24       A.    And CPR and first aid, yes, that is correct.
  


25       Q.    Then towards the bottom, it says,
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 1   "State-of-the-art self-bailing rafts include your
  


 2   option of participating in a paddle raft or relaxing in
  


 3   an oar raft."
  


 4             What does it mean when a raft is
  


 5   self-bailing?
  


 6       A.    Well, in the old days, when we used to run
  


 7   the river, we had to carry bail buckets and you would
  


 8   bail the water out because it was like a bathtub.
  


 9   Essentially, water came in; you had to bail it out.
  


10   Then they came up with inflating the floors and water
  


11   seeks its own level, so it comes in and it will run out
  


12   through the holes on the side between the inflated
  


13   floor and the inflated tubes.
  


14       Q.    When did those become available?
  


15       A.    They first became available in the early --
  


16   late '80s, early -- yeah, late '80s is when they first
  


17   started coming out.
  


18       Q.    And does anything else about the rafts you
  


19   use make them state-of-the-art over your average raft?
  


20       A.    Sure.  You know, we custom design them with
  


21   some stuff like handles and some stuff like that,
  


22   special tie-downs for our gear.  Makes our life easier.
  


23       Q.    And then the next line says, "Adjustments of
  


24   age levels, river sections or trip cancellation (and
  


25   full refund) due to dangerous conditions."
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 1       A.    Uh-huh.
  


 2       Q.    How do you adjust trips for age levels?
  


 3       A.    Well, we would encourage them to do a
  


 4   different section.  In our other areas of operation, we
  


 5   have a lot more options of where to go than we do on
  


 6   the Salt River.  So on the Salt River, we may have to
  


 7   cancel if we thought it was inappropriate for the age
  


 8   that was coming.
  


 9       Q.    Okay.
  


10       A.    We used to sometimes go to the Verde because
  


11   that was a little tamer trip, but not in a while.
  


12       Q.    The next thing I'm going the hand is a Globe
  


13   Miami Times article that quotes you.
  


14                  MR. HEILMAN:  And that's Exhibit C031,
  


15   SRP 5.
  


16                  THE WITNESS:  Hope I didn't say anything
  


17   dumb, did I?
  


18   BY MR. HEILMAN:
  


19       Q.    I'm sorry?
  


20       A.    Hope I didn't say anything dumb.
  


21       Q.    No.  No.
  


22             This article is dated January 14, 2015, and
  


23   it's entitled "Rafting the Salt River."
  


24       A.    Yep.
  


25       Q.    The first line of the article states, "Are
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 1   you craving adventure?  Is your new year's resolution
  


 2   to get out and see nature?  A whitewater rafting trip
  


 3   down the Salt River might be just what you need.  Last
  


 4   year the season was cancelled and rafting enthusiasts
  


 5   are looking forward to this season which already looks
  


 6   promising."
  


 7             Why was the rafting season cancelled last
  


 8   year?
  


 9       A.    Well, in 2014, we operated -- that was her
  


10   conjecture.  That's not a quote from me.  We operated
  


11   rafts in 2014 on the river.
  


12       Q.    Do you have any idea what she might be
  


13   referring to --
  


14       A.    I think other companies did not.
  


15       Q.    Due to low water conditions or --
  


16       A.    Yeah.  They didn't believe there was enough
  


17   water.  However, we believed there was enough -- gonna
  


18   be enough and there was, and we had a shortened, but
  


19   fun, season.
  


20       Q.    How long did the season last?
  


21       A.    In 2014?
  


22       Q.    Yeah.
  


23       A.    I could pull it up exactly if you want, but
  


24   I'm gonna say we started first of March and ended
  


25   mid-April.
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 1       Q.    Okay.  And then moving on to the next page,
  


 2   in the middle there's a quote from you -- well, it
  


 3   quotes, you and it says, "You can raft the Salt River
  


 4   100 times and have a different experience each time."
  


 5       A.    Uh-huh.
  


 6       Q.    Why is each trip a different experience?
  


 7       A.    Well, because you have nature and nature's
  


 8   always different.  You're with different people,
  


 9   different water flow.  And it's just got a different
  


10   feel each time you go down the river.  It might be
  


11   rainy, it might be sunny, it might be misty.  There
  


12   could be a waterfall coming in this time that there
  


13   wasn't last time.  You notice this that you didn't
  


14   notice that time.  That's why you can do this -- I
  


15   mean, I've been guiding those rafts since 1989 and
  


16   that's what keeps you coming back, is, you know, it
  


17   stays fresh in a lot of ways.
  


18       Q.    And the next thing I'm going to hand you is
  


19   the United States Forest Service Evaluation of
  


20   Navigability at the Time of Statehood.  That's old
  


21   evidence Exhibit EI 8.
  


22                  CHAIRMAN NOBLE:  Mr. Heilman, are we
  


23   going to read this this afternoon?
  


24                  MR. HEILMAN:  Read the whole thing, no.
  


25   No.
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 1   BY MR. HEILMAN:
  


 2       Q.    Actually, what I wanted to look at is at the
  


 3   end of this exhibit is the USFS's boating guide from
  


 4   1995.
  


 5       A.    Okay.
  


 6       Q.    Do you see that?  The front of it looks like
  


 7   this.
  


 8                  MR. SLADE:  Can you show me the page?
  


 9                  MR. HEILMAN:  It doesn't have a page
  


10   number, but it's just attached at the back.
  


11                  CHAIRMAN NOBLE:  Mr. Heilman, is that
  


12   the page that reads "Recreation Opportunity Guide,
  


13   Tonto National Forest, Upper Salt River"?
  


14                  MR. HEILMAN:  That's the one.
  


15                  COMMISSIONER ALLEN:  Okay.  What page is
  


16   it after, the numbered page?
  


17                  CHAIRMAN NOBLE:  It's the page before
  


18   page number 1.
  


19                  MR. HEILMAN:  There's a number of
  


20   photos.  And after the photos, the boating guide
  


21   starts.
  


22   BY MR. HEILMAN:
  


23       Q.    Turning to the first page of the guide, on
  


24   the right-hand column, there's a section called "Safe
  


25   Boating Considerations."  And it states, "It is
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 1   difficult to generalize about this river, since much
  


 2   depends on the time of year, water level, boat
  


 3   involved, and certainly the skills of the river runner.
  


 4   It very definitely is not a river meant for beginners
  


 5   or novices!"
  


 6       A.    Uh-huh.
  


 7       Q.    Do you agree that it's difficult to
  


 8   generalize with the Salt River because it varies so
  


 9   much?
  


10       A.    Yeah.  As far as the difficulty to go
  


11   downstream, yes.
  


12       Q.    And do you agree that it's definitely not a
  


13   river meant for beginners or novices?
  


14       A.    Yeah, I would think that you should gain some
  


15   experience prior to going, absolutely.
  


16       Q.    The next paragraph states --
  


17       A.    Unless you're going to hire a professional
  


18   guide.
  


19       Q.    Right.  The next paragraph states, "There are
  


20   several rapids which can go to a solid Class IV at
  


21   certain water levels.  This river is usually run in
  


22   small rafts and in kayaks.  It is not suitable for
  


23   'rubber duckies,' open canoes, et cetera.  It is also
  


24   generally unsuitable for large rafts (over 15 feet)."
  


25             Do you agree that the Upper Salt River is not
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 1   suitable for rubber duckies?
  


 2       A.    No.
  


 3       Q.    What is a rubber ducky?
  


 4       A.    It's an inflatable kayak.
  


 5       Q.    So it's the kayaks that you actually rent
  


 6   out?
  


 7       A.    Yeah.
  


 8       Q.    Do you have any idea why, in 1995, they were
  


 9   thinking it's not suitable?
  


10       A.    I don't know.  If I have to make an unpopular
  


11   guess, I would say this was written by a young man at
  


12   the Forest Service who had his opinion at the time.
  


13       Q.    And how large are your rafts that you put on
  


14   the river?
  


15       A.    Anywhere from 12 to 16 feet.
  


16       Q.    So I'm guessing you would also agree --
  


17   disagree with his saying that large rafts are
  


18   unsuitable?
  


19       A.    Larger than?  At a certain point, sure, you
  


20   could have too big of a raft.  That wouldn't be ideal.
  


21   A 16-foot raft is comfortable.
  


22       Q.    And then turning to the next page, the second
  


23   paragraph states, "All safety precautions should be
  


24   taken on the entire river.  Your personal flotation
  


25   device (often incorrectly referred to as a 'life vest')
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 1   should be high quality, and provide flotation equal to
  


 2   at least 10 percent of your body weight.  It should be
  


 3   worn at all times when on the river.  Full or partial
  


 4   wet suits are important safety item early in the
  


 5   season.  Kayakers should have rescue lines installed on
  


 6   their boats; rafters should have a good throw rope, and
  


 7   know how to use it."  [Quoted as read.]
  


 8       A.    Uh-huh.
  


 9       Q.    Do you require your customers to wear PDFs
  


10   [sic] all the time?
  


11       A.    We do.
  


12       Q.    You do?
  


13       A.    Yeah.
  


14       Q.    And why are wetsuits an important safety
  


15   item?
  


16       A.    Well, one thing is they make it a lot more
  


17   comfortable.  The second is if you fall in, it keeps
  


18   you warmer.
  


19       Q.    And do your kayaks have rescue lines
  


20   installed on them?
  


21       A.    Our kayaks?
  


22       Q.    Yes.
  


23       A.    No.  They carry what's called a throw bag,
  


24   which is a bag with rope in it.  That would only be
  


25   carried by the guide, not the customers.
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 1       Q.    And then looking at this graphic at the
  


 2   bottom of the page, it recommends having a large
  


 3   bailing bucket, but I'm guessing since you have
  


 4   self-bailing rafts, that -- those are unnecessary?
  


 5       A.    Yeah.  That's what we talked about earlier.
  


 6       Q.    And do you carry patch kits on your rafts?
  


 7       A.    We do.
  


 8       Q.    You said you've had to repair your raft
  


 9   multiple times when going down the river?
  


10       A.    Yes.  And to be clear, I don't think I've
  


11   ever repaired the same raft multiple times in one trip.
  


12   But I've had to stop and repair a raft, yes, and have
  


13   to camp because of it, repair it, and then proceed
  


14   downstream the next day.
  


15       Q.    What kind of things happen on the Salt River
  


16   that cause you to have to repair your raft?
  


17       A.    You just cut something.  Sometimes you can't
  


18   figure it out.  And it happens on rivers all over.  You
  


19   go through a stretch -- you know, you watch four boats
  


20   go through.  And you go through, and all of a sudden
  


21   your boat's caught.  You're like, "What the heck
  


22   happened?"  There's all kinds of things that come into
  


23   the river over the years.  There can be rebar in there
  


24   from the bridgework.  Who knows what's in there.  And
  


25   rocks, too, can cut them.
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 1       Q.    Okay.  Let's turn to page 5.  On the
  


 2   right-hand column, it says, "Some (but not all) rapids
  


 3   are named and described, but they are not rated.  This
  


 4   is due to inherent problems with rating systems, and
  


 5   because the rapids change radically with changes in
  


 6   water level."
  


 7             Do you agree with that statement, that
  


 8   "rapids change radically with changes in water level"?
  


 9       A.    Yes.
  


10       Q.    Okay.  Turn to page 9.  This is a list of
  


11   Items of Interest, which include some of the rapids.
  


12   The first rapid it talks about is Baptism Rapid, and it
  


13   says, "Usually too rocky at low water.  Some nasty
  


14   holes at higher water."
  


15       A.    Uh-huh.
  


16       Q.    Are you familiar with Baptism Rapid?
  


17       A.    I am.
  


18       Q.    And is that what you call it as well?
  


19       A.    We do.
  


20       Q.    Do you agree that it's too rocky at low
  


21   water?
  


22       A.    Define "low water."  We --  It's navigable to
  


23   about -- we don't start there above --  Below 400 cfs,
  


24   we won't start up there.
  


25       Q.    And do you agree there's nasty holes at
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 1   higher water at Baptism Rapid?
  


 2       A.    That may be a little sharp.
  


 3       Q.    A couple lines down, there's description of
  


 4   Island Rapid.  It says, "Nasty rocks to hang-up on in
  


 5   both channels; best to start below this rapid except at
  


 6   higher water.  There is also the 'African Queen Sneak'
  


 7   going far left at Mile 59.6."  [Quoted as read.]
  


 8       A.    Right.
  


 9       Q.    "Drowning here in 1973."
  


10       A.    Uh-huh.
  


11       Q.    Are you familiar with Island Rapid?
  


12       A.    I am very familiar with Island Rapid, yes.
  


13       Q.    Do you agree that there are nasty rocks to
  


14   hang up on both sides?
  


15       A.    Not if you go on the far left side.  It's a
  


16   pretty clear channel, what they call the African Queen,
  


17   but that's only available above 500 cfs.
  


18       Q.    Are you familiar with the drowning that
  


19   occurred in 1973?
  


20       A.    I am not.  I can't speak to that in any way.
  


21       Q.    Then moving down a little bit further,
  


22   there's a description for the Bump and Grind Rapid.
  


23   And it says, "The upper easy part of this rapid
  


24   conceals a rocky ledge across the entire lower end.
  


25   Rafts may be lined at low water.  (Named for a famous
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 1   dance river-runners once knew, and for what happens at
  


 2   lower water)."
  


 3             Do you know what -- the rocky ledge they're
  


 4   describing?
  


 5       A.    I do.
  


 6       Q.    Why is that a hazard?
  


 7       A.    I never really thought of it.  I thought of
  


 8   it as a place to get hung up if you were off line.  I
  


 9   mean, we navigate Bump and Grind down to about 300 cfs,
  


10   325 cfs with loads of four to six customers.  We've
  


11   never portaged there.
  


12       Q.    Do you know why it's saying that Bump and
  


13   Grind is particularly more dangerous at low water?
  


14       A.    I don't know that's what they're trying to
  


15   say, that it's more dangerous.  I think what they're
  


16   saying is you get really stuck if you don't know where
  


17   you're going.
  


18             And running rivers is like anything in your
  


19   profession, the more you do it, the better you get at
  


20   it.  And if you're familiar with that, there's a line
  


21   you can take -- go through there.  If you just show up
  


22   with a huge boat loaded full of gear and you don't
  


23   really know where you're going, you can get really
  


24   stuck and be in for a lot of work.  You have to be
  


25   reading the water.
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 1       Q.    A little further down the page, there's a
  


 2   description of Reforma Rapid.  And it says, "(Scouting
  


 3   recommended.)  Some deep and sneaky holes (rocks) in
  


 4   this one.  At higher water, they can be mean!"
  


 5       A.    Yep.
  


 6       Q.    "Drowning here in 1986.  (Named for a ski run
  


 7   at Taos, and for what can occur here."
  


 8             You're familiar with Reforma Rapid,
  


 9   obviously?
  


10       A.    It's what I refer to as Grumman, I believe.
  


11       Q.    Grumman?
  


12       A.    Uh-huh.
  


13       Q.    And what does it mean when it says
  


14   "scouting"?  What does that entail?
  


15       A.    That means pulling over on the bank, looking
  


16   at it, assessing it, and then deciding what your
  


17   preferred route is.
  


18       Q.    Do you agree that there are some deep and
  


19   sneaky holes in this rapid?
  


20       A.    Yeah, there's -- above about 3,500 cfs, there
  


21   becomes a hole that's capable of flipping rafts, and
  


22   it's just off the center at the bottom of the rapid.
  


23       Q.    And are you familiar with the drowning that
  


24   occurred at this rapid in 1986?
  


25       A.    I, again, have no familiarity with that.
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 1       Q.    A few lines down, there's a description of
  


 2   Overboard Rapid.  It says, "Difficult to scout.  Enter
  


 3   far right, but then pull away from the right side;
  


 4   there's a very large rock (or hole) at lower end on
  


 5   right.  Named for what commonly happens here."
  


 6       A.    Yeah.
  


 7       Q.    Why is Overboard Rapid difficult to scout?
  


 8       A.    Because there's a big canyon wall on the
  


 9   right -- right-hand side.  There's a big horseshoe,
  


10   there's a canyon wall there.  And to scout it, you
  


11   really -- you have to pull over on the right, then walk
  


12   downstream and then look down at the rapid.  You
  


13   couldn't walk along the whole rapid without putting
  


14   yourself in a position that you were below the rapid,
  


15   essentially.
  


16       Q.    Okay.  Then let's turn to page 11.  The first
  


17   rapid they describe on this page is Exhibition Rapid.
  


18       A.    Uh-huh.
  


19       Q.    The description says, "Broad at the top,
  


20   narrows at the bottom.  Some good haystacks with
  


21   occasional hidden holes.  (Named for a ski run in Sun
  


22   Valley, and for what you can put on here.)"
  


23       A.    Uh-huh.
  


24       Q.    Are you familiar with Exhibition Rapid?
  


25       A.    I am.
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 1       Q.    What -- do you know what the guide is
  


 2   referring to when it says "good haystacks"?
  


 3       A.    Yeah, haystack is a common term used for a
  


 4   wave that has some break at the top of it.
  


 5       Q.    Do you agree there's hidden holes at
  


 6   Exhibition Rapid?
  


 7       A.    Yeah, I don't know if they're hidden.  I
  


 8   mean, there's a hole on the river right at medium flow
  


 9   that kind of disappears at higher water.
  


10       Q.    Okay.  And then moving down to Salt River
  


11   Draw Rapid --
  


12       A.    Uh-huh.
  


13       Q.    -- it says, ("Scouting recommended from the
  


14   left bank.)  Hairy at all levels.  Stay away from the
  


15   left side."
  


16             Do you agree that the Salt River Draw Rapid
  


17   is "hairy at all levels"?
  


18       A.    I actually think it's a Class II rapid.  It's
  


19   what we would call beehive.  It's very minor.  I'm not
  


20   sure that they weren't referring to maybe Mescal
  


21   because right at Salt Draw there's a rapid that's Class
  


22   II, and then shortly below Salt Draw is Mescal Rapid,
  


23   and it may be they're referring to that, is what I'm
  


24   thinking.
  


25       Q.    What's Mescal like?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 441


  


 1       A.    Mescal is -- again, it's more open at the
  


 2   top, kind of narrows down, makes a turn as you go down,
  


 3   and it has a hydraulic at the top entry and then one at
  


 4   the bottom that's a little larger.  We worry about
  


 5   rafts flipping in there above about 3,000 cfs.  We tend
  


 6   to -- tend to go to the right side and miss the holes
  


 7   then.
  


 8       Q.    So that would make sense when it says, "Stay
  


 9   away from the left side"?
  


10       A.    Yeah, I think that's what they're referring
  


11   to.  That's not --  Commonly known as Mescal Rapid.
  


12   Draw Rapid is pretty small.
  


13       Q.    And then moving down to Ledges Rapid, "A
  


14   series of drops created by the resistant Dripping
  


15   Quartzite.  Big rocks (or holes) can be hidden in the
  


16   waves on the left side."  [Quoted as read.]
  


17             Are you familiar with Ledges Rapid?
  


18       A.    Sure am.  The best surf spot on the river.
  


19       Q.    It's --  I'm sorry.  What was that?
  


20       A.    The best place to go surfing.
  


21       Q.    Why is that?
  


22       A.    Because there's nice, big, glassy waves that
  


23   come out of the high waters.  It's pretty renowned in
  


24   the world of kayaking as a place to go surfing.  They
  


25   get these waves, which really is what I think of as a
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 1   haystack.  You've got about 5, 6 feet of glassy wave
  


 2   face, and then enough whitewater piled on top that you
  


 3   can surf, surf, surf, hit it, spin around, keep
  


 4   surfing.  It's like being on an endless ocean wave.
  


 5   It's awesome.  And then you come off and there's
  


 6   another one right behind it.
  


 7       Q.    So that's what it's referring to when it says
  


 8   a series of drops created by the Dripping Quartzite?
  


 9       A.    Yeah.  At low water, you would be like,
  


10   Where's the rapid?  And high water, it's these great,
  


11   really fun waves.
  


12       Q.    Moving down a little bit, the next line is
  


13   Little Boat Eater.
  


14       A.    Uh-huh.
  


15       Q.    "A 'keeper' is located at the very bottom of
  


16   the rapid which is immediately above the quiet water at
  


17   Walnut Falls.  It is very close to the left bank, and
  


18   gets more troublesome at lower water."
  


19             Are you familiar with this rapid?
  


20       A.    Yes.  I'm pretty sure.  We don't call it
  


21   Little Boat Eater, but I think I know the spot they're
  


22   talking about, yeah.
  


23       Q.    What do you call that rapid?
  


24       A.    Really, we don't have a rapid between Ledges
  


25   and Rat Trap that we commonly talk about.  It's just
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 1   another spot --
  


 2             So let me read their description clearly.
  


 3       Q.    Sure.
  


 4       A.    Yeah.  I think it's what we call Finkbine.
  


 5   Sorry.
  


 6       Q.    No problem.
  


 7       A.    Kind of one hole that a guy once flipped his
  


 8   raft in.
  


 9       Q.    What is the guide referring to when it says a
  


10   "keeper"?  Do you know?
  


11       A.    So you think of holes as a couple of
  


12   different ways.  So, you know, there's --  Think of a
  


13   low-head dam.  That's your ultimate keeper hole.
  


14   Fortunately, rarely ever are they river -- across the
  


15   entire river like that.  But there's a straight
  


16   pullover and there's a lot of backwater and there's no
  


17   way out the sides.  So if it has a tendency to be that
  


18   way, rather than what we call smiling, where the curves
  


19   go out this way, it's stickier and trickier.
  


20       Q.    And why would -- why would that become more
  


21   troublesome with -- at lower water?
  


22       A.    You know, I don't know.  If, I guess, it
  


23   would be more apt to hit it.  There's less room to
  


24   maneuver around it.  But the power of the holes is
  


25   really a function of the volume in the river.
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 1       Q.    Okay.
  


 2       A.    So you might get bumped and jarred more than
  


 3   stuck.
  


 4       Q.    Let's turn to page 13.  The first rapid they
  


 5   describe on this page is Granite Rapid.
  


 6       A.    Uh-huh.
  


 7       Q.    And it says, "A rock splits the river.  Both
  


 8   sides can be tough, and there's no place to stop."
  


 9       A.    Uh-huh.
  


10       Q.    Are you familiar with Granite Rapid -- or,
  


11   what they call Granite Rapid?
  


12       A.    I am, yeah.
  


13       Q.    Do you know what it means by -- when it says
  


14   that both sides of the rock can be tough?
  


15       A.    It's really --  So there's just two ledges
  


16   and there's a rock in the middle, and you can go left
  


17   or right around them.  And I don't know.  I've never
  


18   had a personal experience there that was overly
  


19   difficult.  It's an intimidating rapid, as you look as
  


20   you come in, because that whole rise in line drops
  


21   away.
  


22       Q.    Why is there's no place to stop?  What does
  


23   it mean?
  


24       A.    Well, it's a tight canyon there.  So you're
  


25   into that white rock I was describing earlier, White
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 1   Rock Canyon.  It's fairly relatively narrow.
  


 2       Q.    Then moving to Eye of the Needle, the
  


 3   description says, "(Scouting recommended.)  This one
  


 4   sneaks up on you.  At lower water, a very narrow
  


 5   passage (with a sizable drop) between rocks - run left.
  


 6   At high water, a reversal can be created across most of
  


 7   the river, and far right is preferred - look over
  


 8   carefully.  (Named for its biblical reference)."
  


 9             Are you familiar with this feature of the
  


10   river?
  


11       A.    I am.
  


12       Q.    Do you know why the guide recommends scouting
  


13   this rapid, in particular?
  


14       A.    Not over any of the other ones, why you would
  


15   particularly like to scout.  It's a very short rapid,
  


16   with a sharp ledge.  It's kind of like Granite, but
  


17   there's more room on the right than there is on the
  


18   left in most flows.
  


19       Q.    And what does the guide mean when it says, "a
  


20   reversal can be created across most of the river"?
  


21       A.    Well, you're familiar with what a reversal
  


22   is?  Or do you want me to describe that?
  


23       Q.    A description would be great, actually.
  


24       A.    Well, a reversal is when -- it's like those
  


25   holes at the low-head dam, a hole, but I don't see that
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 1   stretching across the entire river there.  Really, the
  


 2   only place there's ever -- there's been close to an
  


 3   entire river blocked by a reversal, a frowning hole,
  


 4   was Quartzite.  And I'm sure we'll get to that.
  


 5       Q.    Pre-1993 Quartzite?
  


 6       A.    Correct.  Yeah.
  


 7       Q.    The last rapid on this page is the Black Rock
  


 8   Rapid, and it says, "(Scouting recommended.)  This is a
  


 9   significant rapid at the end of the right-hand turn; it
  


10   requires close attention.  There is an impressive drop,
  


11   and tricky currents.  At high water, it can be run (or
  


12   lined) through the left channel.  At low water, a
  


13   difficult waterfall is formed.  (Named for the movie -
  


14   don't let it be a bad day here for you - and for the
  


15   color of the rock here.)"  [Quoted as read.]
  


16             And I'm guessing you're also familiar with
  


17   Black Rock Rapid.
  


18       A.    Yes, sir.
  


19       Q.    Do you agree that it requires close
  


20   attention?
  


21       A.    Yeah.
  


22       Q.    Do you agree, generally, with the description
  


23   of the rapid?
  


24       A.    Yeah, it says significant rapid with a good
  


25   drop.  Absolutely.
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 1       Q.    And do you agree that, at low water, a
  


 2   difficult waterfall is formed?
  


 3       A.    I think that's a pretty big term,
  


 4   "waterfall."  It's like, you know -- I don't know that
  


 5   I would call it a waterfall, but it's certainly a
  


 6   ledge.
  


 7       Q.    Okay.  Let's turn to page 15.
  


 8       A.    I think of a waterfall like Havasu Falls.  I
  


 9   don't think of any waterfalls where I go rafting.
  


10       Q.    Sure.
  


11             On page 15, it describes a rapid called Lower
  


12   Corral Rapid.  And the description is, "This is a good
  


13   place to regroup for what's ahead.  This long rapid
  


14   begins just around a sharp left-hand turn; you are now
  


15   jumping off down to into Jump Off Canyon.  There are
  


16   some sneaky 'pinball' possibilities to be avoided for
  


17   the next mile."
  


18             Do you know what the guide is referring to
  


19   when it says "sneaky 'pinball' possibilities"?
  


20       A.    I'm sorry, you're looking at Lower Corral?
  


21       Q.    Yeah, the last line in that description.
  


22       A.    Sure.  They're talking about rocks being
  


23   dotted down the river, so that -- you know, if you hit
  


24   one rock, you could hit another rock downstream.
  


25       Q.    Okay.  The next rapid is The Maze.  A
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 1   description here is "(Scouting recommended.)  Starts
  


 2   just around sharp right-hand turn.  Several large rocks
  


 3   block the river; they become knarly holes at higher
  


 4   water.  Current will take you left, but one route is
  


 5   extreme far right against the wall."
  


 6             Are you familiar with the Maze Rapid?
  


 7       A.    I am.
  


 8       Q.    Do you know what classification the rapid is?
  


 9       A.    The Maze?  Generally Class IV.
  


10       Q.    And at higher water, the rocks that are in
  


11   that rapid can create holes.  Is that accurate?
  


12       A.    Yeah.  Absolutely.
  


13       Q.    And then further down, we get to Quartzite
  


14   Falls.
  


15       A.    Uh-huh.
  


16       Q.    A description there says, "This was once an
  


17   awesome rapid, with many a tale told by those who
  


18   encountered it.  A drowning occurred here in 1969 and
  


19   two occurred in 1993."
  


20       A.    Uh-huh.
  


21       Q.    "In the fall of 1993, the lower drop was
  


22   destroyed by high explosives.
  


23             "After an intensive investigation by the
  


24   Forest Service and BATF, it was determined that a group
  


25   of eight persons had carried out this shameful
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 1   destruction; the two ringleaders were William Kenneth
  


 2   Stoner (a former river-guide) and Richard Merrick Scott
  


 3   (both of Phoenix, AZ).  Please pause for a moment to
  


 4   mourn the loss of this irreplaceable natural feature.
  


 5             "The upper drop remains a challenge, and
  


 6   scouting is recommended."
  


 7             Could you describe what Quartzite Falls is
  


 8   like now, after the blast?
  


 9       A.    Yeah, it's definitely tamer.  So it's still a
  


10   two-tiered-ledge kind of rapid as you come in, but the
  


11   bottom hole is not anything of consequence like it once
  


12   was.
  


13       Q.    Okay.  Then the last rapid on this page is
  


14   The Sleeper.  And it says, "There's a sneaky hole near
  


15   the beginning of a nice long ride.  Stay left away from
  


16   the hole."
  


17             Is that an accurate description of that
  


18   rapid?
  


19       A.    Yeah.  It seems fair.
  


20       Q.    Okay.  Let's turn to page 17.
  


21             I'm sorry, what was that?
  


22       A.    When I read that description, it came to my
  


23   mind I think I know who wrote this, these descriptions.
  


24       Q.    Who was that?
  


25       A.    I'm guessing it was a forest ranger named
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 1   Kevin McCormick, but I'm not a hundred percent sure
  


 2   about this.
  


 3       Q.    Is he a friend of yours?
  


 4       A.    No.  I just knew him from when I started
  


 5   boating down there, an acquaintance.
  


 6       Q.    So turning to page 17, the first rapid
  


 7   described on this page is Cliff Hanger Rapid.
  


 8       A.    Yes.
  


 9       Q.    And it says, "The main current runs directly
  


10   into a bluff with a large eddy pool to the left.
  


11   Rafters should run this with care.  (Named because it
  


12   was sometimes a -- it's sometimes a mystery if a raft
  


13   will ever come out of this eddy a pool and for what you
  


14   can do if you flip." [Quoted as read.]
  


15             Are you familiar with Cliff Hanger Rapid?
  


16       A.    Yeah, I am.
  


17       Q.    Is this -- is the description of this rapid
  


18   accurate, to you?
  


19       A.    Yeah.  I think it makes it sound like a
  


20   little more -- it's really a giant rock in the middle
  


21   of not a lot of current.  But, you know, if you ran
  


22   right into it, it would definitely be a hazard.
  


23       Q.    Okay.  And then going back to the actual
  


24   report from the USFS, not the boating guide section,
  


25   the start of -- with the yellow pages starting the
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 1   exhibit.
  


 2       A.    Yep.
  


 3       Q.    Could you turn to the photo index starting on
  


 4   page 13?
  


 5       A.    Yes.
  


 6       Q.    The Forest Service is actually one of the
  


 7   people -- one of the organizations you have to get a
  


 8   permit from, right?
  


 9       A.    That is correct, yes.
  


10       Q.    So this is the actual index.  Let's turn to
  


11   the first actual picture, captioned "Photo No. 1 -
  


12   Aluminum Canoe, 1975."  Have you ever seen broken
  


13   canoes or dented canoes like this on the Salt River?
  


14       A.    I'm trying to think if I had ever seen --
  


15   actually -- because I've seen definitely many a sunken
  


16   canoe in different places over the years.
  


17       Q.    You don't see a lot aluminum canoes on the
  


18   river anymore?
  


19       A.    No.  But I just -- I'm just trying to
  


20   remember.  I can't place if I've ever seen a damaged
  


21   canoe actually on the Salt River.
  


22       Q.    Okay.
  


23       A.    I don't doubt there's been many.
  


24       Q.    Then Photo No. 2, this Overboard Rapid, does
  


25   this picture accurately depict Overboard Rapid?
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 1       A.    Yeah, looks like a nice flow level, 2,000
  


 2   cfs.
  


 3       Q.    Do you have any guess what the flow level is?
  


 4       A.    I would guess 1,500 to 2,000 cfs.
  


 5       Q.    And then "Photo No. 3 - Exhibition Rapid,
  


 6   1975," can you tell what kind of boat the person in
  


 7   this photo is navigating?
  


 8       A.    Kayak.
  


 9       Q.    It's a kayak?
  


10       A.    Yes.
  


11       Q.    Do you have any guess what the flow is at
  


12   this -- in this photo?
  


13       A.    I would guess about the same, because it's
  


14   not quite totally filled in over here on the river
  


15   left.  It would be a little bumpy if you wanted to
  


16   skirt everything, but looks not to -- too bad, maybe
  


17   2,000 cfs.
  


18       Q.    And then "Photo No. 4 - Fiberglass Canoe,
  


19   1991," do you still see fiberglass canoes on the Upper
  


20   Salt River?
  


21       A.    Yeah, we do.  We see canoes.  I don't always
  


22   inspect them to tell you exactly what they're made of.
  


23       Q.    Sure.
  


24             Are the more modern plastic canoes more
  


25   durable than fiberglass?
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 1       A.    Yeah, probably.
  


 2       Q.    Okay.  Next photo is "The Rat Trap, 1977."
  


 3   Do you know what's happening to the raft in this photo?
  


 4   Looks like nobody's in it.
  


 5       A.    Yeah, that looks, to me, like it's one of
  


 6   those bucket boats.  And it looks, to me, like they've
  


 7   flat-pinned it.
  


 8       Q.    What's a bucket boat?
  


 9       A.    That's one that doesn't bail, has to be
  


10   bailed by buckets, yeah.
  


11       Q.    Right.  What was the term you used?
  


12       A.    Flat pin.
  


13       Q.    What's that mean?
  


14       A.    Means they drove it onto a rock right there
  


15   and stopped them.
  


16       Q.    Is it a hole?
  


17       A.    Yeah.  So they hit a rock and they stopped.
  


18   Oh, it's a rock.  A rock stopping the boat at the nose
  


19   of the boat, if that makes sense.
  


20       Q.    It does.
  


21       A.    And then they ejected themselves when they
  


22   hit it, I guess.
  


23       Q.    Again, I know it's just a guess, but do you
  


24   have any estimate for the flow level in this photo?
  


25       A.    I would say that's around 1,000 cfs, maybe a
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 1   little over.
  


 2       Q.    The next picture is "Photo No. 6 - Black Rock
  


 3   Rapid, 1991."  And you were talking about Black Rock
  


 4   Rapid earlier.
  


 5       A.    Uh-huh.
  


 6       Q.    Do you have any idea what the flow is in this
  


 7   picture?
  


 8       A.    I would say 650, 700 cfs.
  


 9       Q.    Okay.  The next picture is of a broken kayak.
  


10       A.    Uh-huh.
  


11       Q.    And then the picture after that is Quartzite
  


12   Falls, 1977.
  


13       A.    Yep.
  


14       Q.    And I believe you testified that you had
  


15   actually seen the rap- -- the Quartzite Falls prior to
  


16   the explosion?
  


17       A.    Yes.
  


18       Q.    You lined it?  Is that what you said?
  


19       A.    I portaged it.
  


20       Q.    You portaged it.
  


21             And is this pretty much what it looked like
  


22   prior to the vandalism?
  


23       A.    Yeah.  That looks like the upper ledge.  The
  


24   lower ledge is down here yet to come.
  


25       Q.    Is the lower ledge the more dangerous part?
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 1       A.    Yeah.
  


 2       Q.    Okay.  Do you have any idea what the flow
  


 3   rate is in this picture?
  


 4       A.    Boy, it's awful washed out.  I'm guessing,
  


 5   from the entry, around 1,500 cfs.
  


 6       Q.    So that would be high flow?
  


 7       A.    No, that would be more of a medium flow.
  


 8       Q.    What did you say when you said "washed out"?
  


 9       A.    The picture --
  


10       Q.    Oh, the photo.
  


11       A.    -- the color.  When I looked at this other
  


12   picture, it's really, I'm guessing, the water flow more
  


13   based on the color of the water more than anything.
  


14       Q.    Okay.  And the next photo is Quartzite Falls,
  


15   1969.
  


16       A.    Yep.
  


17       Q.    Is this the lower ledge?
  


18       A.    Yeah, so that's the lower ledge in the upper
  


19   left of the picture, then it goes down.  It's looks
  


20   like we've got some sort of Kmart kind of raft there or
  


21   something.
  


22       Q.    And which side of the river here would you
  


23   portage -- or, did you portage?
  


24       A.    At the time in high water, left.  Lower
  


25   water, so if you wanted to portage this level, I would
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 1   have lined on the right at this level.  But my
  


 2   experience was much higher water, and we portaged on
  


 3   the river left.
  


 4       Q.    Okay.  Next photo is Quartzite Falls, 1990.
  


 5       A.    That's the classic portage, yes.
  


 6       Q.    That's the classic portage.
  


 7             Which side is that?
  


 8       A.    River left.
  


 9       Q.    And these are people portaging.  Is that
  


10   what's going on?
  


11       A.    Yep.
  


12       Q.    And those rafts are empty, right?
  


13       A.    Yes.
  


14       Q.    Okay.  The next photo is Corkscrew Rapid,
  


15   1980.
  


16       A.    Yep.
  


17       Q.    I actually don't know if I asked you about
  


18   Corkscrew Rapid.  What's Corkscrew Rapid like?
  


19       A.    It gets it's name because there's some
  


20   current there kind of coming and folding over, kind of
  


21   a little rooster tail that comes up and goes like this,
  


22   to the right.
  


23       Q.    And is that a Class IV?
  


24       A.    Yes.
  


25       Q.    What's your best estimate for the flow rate
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 1   in this picture?
  


 2       A.    Boy, I'm gonna guess again around 1,500 cfs.
  


 3   I mean, the water's got some clarity to it.  It's not
  


 4   totally muddy, so the river is pretty filled in, but
  


 5   that's hard to say.
  


 6                  MR. HEILMAN:  I believe that's all I
  


 7   have.  Thank you, Mr. Mickel, for your time.
  


 8                  THE WITNESS:  Yeah, you bet.
  


 9                  CHAIRMAN NOBLE:  Thank you, Mr. Heilman.
  


10                  Is there anyone else, including
  


11   Mr. Hood, who would like to examine Mr. Mickel?
  


12                  MR. HOOD:  You're not going to make me
  


13   leave, Mr. Chairman?  I appreciate that.
  


14                  CHAIRMAN NOBLE:  We expect we'll go to
  


15   about 4:30, maybe just a little bit after that, today.
  


16
  


17                     CROSS-EXAMINATION
  


18   BY MR. SPARKS:
  


19       Q.    Good afternoon.  My name is Joe Sparks.  I'm
  


20   special counsel to the San Carlos Apache Tribe.  With
  


21   me a Julia Kolsrud.  She's special counsel to the
  


22   tribe.
  


23             I just wanted to ask you a few questions,
  


24   first about your Durango experience.  The upper -- the
  


25   upper reach of the Animas River, which I now refer to
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 1   as Agent Orange River, where do you put in for that
  


 2   upper reach?
  


 3       A.    Town of Silverton.
  


 4       Q.    So you drive up to Silverton and you put your
  


 5   boats in there?
  


 6       A.    That's correct.
  


 7       Q.    Then do you pull out at Rockwood?
  


 8       A.    We generally pull out at Tacoma.  And
  


 9   sometimes we go down to Rockwood.
  


10       Q.    The lower reach, where do you put in for
  


11   that?
  


12       A.    The town run, we put in at 32nd Street,
  


13   generally, or 29th Street, the north end of Durango.
  


14       Q.    So you don't go up to the KOA campground,
  


15   gravel operation, that far?
  


16       A.    No, we do not.
  


17       Q.    And then you pull out below the rapids below
  


18   the Cortez Bridge?
  


19       A.    I'm not sure where your Cortez Bridge is.
  


20       Q.    Well, I just --
  


21       A.    We go as far as the New Mexico border.
  


22       Q.    So on a town float for the Lower Animas,
  


23   that's what you do?
  


24       A.    It depends on the flow and the trip length
  


25   that the people have signed up for.
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 1       Q.    Then the stretch between Rockwood and the
  


 2   Lower Animas, why don't you run that?
  


 3       A.    It's -- one is it's really too docile.  It
  


 4   becomes very meandering and it's really mild.  And we
  


 5   don't have a lot of demand for that, from a business
  


 6   standpoint.  It's very pretty, though.
  


 7       Q.    But from the Rockwood -- from the Rockwood
  


 8   takeout, it's an extraordinarily -- an extraordinary
  


 9   drop --
  


10       A.    Oh, from Rockwood to Baker's Bridge?
  


11       Q.    Yeah.
  


12       A.    Yeah, there's a section there that exceeds
  


13   380 feet per mile.
  


14       Q.    So that's pretty good lick, isn't it, in
  


15   terms of the drop?
  


16       A.    It's more than I'm interested in.
  


17       Q.    Have you ever done it?
  


18       A.    I have not done it, no.
  


19       Q.    In terms of the degree of drop, you're
  


20   familiar with where the San Carlos reservation is,
  


21   aren't you?
  


22       A.    Yes, sir.
  


23       Q.    And --
  


24       A.    Not in its entirety, but as far as the
  


25   bordering of the river, yeah.
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 1       Q.    You get in the Salt River on the Whiteriver
  


 2   side of the river, right?
  


 3       A.    Yes, sir.
  


 4       Q.    What kind of permit is it called that you get
  


 5   from the White Mountain Apache Tribe?
  


 6       A.    We have a contract with them to operate.
  


 7       Q.    What's it called?  A contract?
  


 8       A.    They call it your contract.
  


 9       Q.    Can call it a duck, too, and it would still
  


10   work, huh?
  


11       A.    Yeah, as long as they're happy.
  


12       Q.    All right.  From that stretch, where -- do
  


13   you typically get in and mule those or a little bit
  


14   higher than that?
  


15       A.    We start our trips pretty much evenly between
  


16   Big Eddy and just below Apache Falls on the river right
  


17   side, or the north side of White Mountain Apache side.
  


18       Q.    And you -- and the road that your crew uses
  


19   is on the White Mountain Apache side?
  


20       A.    Yes, sir.
  


21       Q.    Do you take out at Cibecue Creek on your
  


22   short runs?
  


23       A.    On our half-day runs, we take out at Second
  


24   Camp.  The only time we take out at Cibecue is
  


25   generally when the creek is too high to cross.
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 1       Q.    When the creek what?
  


 2       A.    Is too high to cross.
  


 3       Q.    I see.
  


 4             So you take out lower -- farther downstream
  


 5   than Cibecue Creek?
  


 6       A.    The majority of our day runs take out at
  


 7   Hoodoo, which is just above the salt banks.
  


 8       Q.    Okay.  And then that stretch is what?  About
  


 9   seven miles?
  


10       A.    Well, to Hoodoo is nine miles, I believe.
  


11       Q.    And to Cibecue Creek?
  


12       A.    Seven miles, yes, sir.
  


13       Q.    What's the elevation drop between where you
  


14   put in and, say, Cibecue Creek?
  


15       A.    I would guess it's about 140 feet.
  


16       Q.    140 feet to the mile?
  


17             And then if you add down to Hoodoo -- we call
  


18   it Hoodoo on our side, Hoodoo -- what's the ratio?
  


19       A.    It would be -- so you are adding three miles
  


20   probably at a similar gradient, so a couple hundred
  


21   feet total.
  


22       Q.    I want to talk with you about that experience
  


23   you had with the flatboat on the Animas.
  


24       A.    Uh-huh.
  


25       Q.    Was that on the Upper Animas or Lower --
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 1       A.    No, sir.  It was on the Lower Animas.
  


 2       Q.    That's pretty flatwater in there, isn't it,
  


 3   through town at least?
  


 4       A.    It's Class II.  One rapid is Class III.
  


 5       Q.    At where?
  


 6       A.    Smelter Rapids is categorized Class III.
  


 7       Q.    That's where the old uranium mine was?
  


 8       A.    Correct --  Well, it wasn't a mine.  It was a
  


 9   tailings operation, a smelter.  They smelted the
  


10   uranium there.
  


11       Q.    You could go through there at night and it
  


12   still glowed in the dark, right?
  


13       A.    Well, there's lines and the banks that keeps
  


14   it clear, you know, so it's got reflection stuff on the
  


15   highway.
  


16       Q.    There you go.
  


17             But what kind of --  When you described the
  


18   flatboat, what kind of boat were you describing there?
  


19       A.    Well, my experience is what you would think
  


20   of as a typical rowboat.  I've been on the river in a
  


21   dory, and I've been lakes in a flat-bottomed rowboat,
  


22   so when I think of a flatboat, I'm thinking of a
  


23   rowboat that's got a square back and it's wooden and it
  


24   comes to a point in the front.
  


25       Q.    So not a square point on both ends?
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 1       A.    No.
  


 2       Q.    And the flat-bottom boat that you used on the
  


 3   Animas was what kind?  A dory?
  


 4       A.    It was a dory -- referred to commonly as a
  


 5   dory.
  


 6       Q.    So that has a point on both ends or at least
  


 7   a raised stern?
  


 8       A.    No, square back.
  


 9       Q.    It's a raised stern, though, right?
  


10       A.    I would say yes.  Yes.
  


11       Q.    So it's built more like a rocker.  It has a
  


12   flat bottom, but it's centered --
  


13       A.    The boat has some rocker increase to increase
  


14   maneuverability, yes.
  


15       Q.    To what?
  


16       A.    To increase maneuverability.  There is more
  


17   rocker than a typical flat -- I guess a typical lake
  


18   boat.
  


19       Q.    So it's just not flat, is it?
  


20       A.    Yeah.  So any boat you want to build -- any
  


21   boat is built for long -- for speed, you have a long
  


22   hull.  For maneuverability, you have a shorter hull.
  


23       Q.    And then have you ever used any flatboat of
  


24   any description on the Salt -- Upper Salt?
  


25       A.    No, I have not.
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 1       Q.    Have you ever seen one used there?
  


 2       A.    I have not.
  


 3       Q.    Would you recommend the use of one there?
  


 4       A.    I wouldn't tell you you couldn't do it.
  


 5                  MR. SPARKS:  That will do it.  Thank
  


 6   you.
  


 7                  THE WITNESS:  You're welcome.
  


 8                  MR. MURPHY:  Mr. Chairman?
  


 9                  CHAIRMAN NOBLE:  Go ahead.
  


10
  


11                      CROSS-EXAMINATION
  


12   BY MR. MURPHY:
  


13       Q.    Mr. Mickel, my name is Tom Murphy.  I
  


14   represent the Gila River Indian Community.
  


15             Were you in here when Mr. Williams was
  


16   testifying earlier?
  


17       A.    I was.
  


18       Q.    And I think that you testified that you
  


19   operate out of Durango on the Animas and Salt Rivers,
  


20   also the Verde.
  


21       A.    So do you want me to describe my operation?
  


22   Because --
  


23       Q.    No.  I just want to know what rivers you
  


24   operate on.
  


25       A.    We operate on the Animas River, the Salt
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 1   River.  We used to operate on the Verde, but not much
  


 2   anymore because of endangered species issues.  We
  


 3   operate on the San Miguel River at Telluride and the
  


 4   Piedra River and the Dolores River and the Colorado
  


 5   River.  I'm sorry.  Moab.
  


 6       Q.    How is it that you came to be a witness here
  


 7   today?
  


 8       A.    I was called by Mr. Slade.
  


 9       Q.    How long ago was that?
  


10       A.    I think he first called me a couple months
  


11   ago.
  


12       Q.    Are you a member of any, for lack of a better
  


13   way to put it, paddling advocacy groups?
  


14       A.    I'm a member of the ACA.
  


15       Q.    What's that?
  


16       A.    American Canoe Association.
  


17             And member of America Outdoors and the
  


18   Colorado Outfitters Association.
  


19       Q.    Are any of those groups involved in advocacy
  


20   activities relating to access to rivers?
  


21       A.    I can't tell you what the ACA does.  They're
  


22   a big organization.  Whether they're --  I'm sure they
  


23   advocate for access, though.
  


24       Q.    What did you say was the Colorado-based
  


25   group?
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 1       A.    Colorado Outfitters Association.
  


 2       Q.    Are they involved in any advocacy activities,
  


 3   that you're aware of?
  


 4       A.    No.  I'm on the board, and we're not -- don't
  


 5   have a particular advocacy issue.  If you asked us our
  


 6   stance on river access, we tell you that, yeah, we
  


 7   advocate for river access.
  


 8       Q.    Is that one of the reasons you're here today?
  


 9       A.    To support river access?
  


10       Q.    Yeah.
  


11       A.    Yeah.
  


12       Q.    Okay.  I think your testimony was that the
  


13   general season on the Upper Salt River is March to May.
  


14       A.    Yes.
  


15       Q.    If I were to go on a five-day trip on the
  


16   Upper Salt River through your company, how many miles
  


17   would I cover in those five days?
  


18       A.    About 52, I think it is.
  


19       Q.    How is it that when you are planning for your
  


20   seasons on the various rivers in Colorado and
  


21   Arizona -- how do you predict the season length and
  


22   when the season may begin and end?
  


23       A.    Well, it's a very refined formula of snow
  


24   pack, customer bookings, and, you know, how good the
  


25   season before was.  But in all seriousness, we look at
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 1   how much snow there is and try to do our best from
  


 2   historical data to predict how much water is going to
  


 3   be in the river and whether or not it's the appropriate
  


 4   experience for us.
  


 5       Q.    And how is it that you find that data?
  


 6       A.    Through the USGS site.  There's a site called
  


 7   SNOTEL.  Are you familiar with those?
  


 8       Q.    Yeah, that's U.S. Department of Agriculture?
  


 9       A.    I think that's the operating back of the
  


10   SNOTEL sites, yeah.
  


11             I'm sorry, go ahead.
  


12       Q.    Oh, no.  You can go ahead.
  


13       A.    The USGS, I think -- I'm not sure who
  


14   operates the SNOTEL sites.
  


15       Q.    And those sites will tell you for various
  


16   locations in the -- in those watersheds how the snow
  


17   pack for a season compares to the average?
  


18       A.    Yes.
  


19       Q.    Now, I think what you had said earlier to --
  


20   possibly to Mr. Slade -- was that outside of those time
  


21   periods, that you can't really predict the experience,
  


22   right?
  


23       A.    That is correct.
  


24       Q.    And when you say "the experience," you mean
  


25   the experience of, you know, being splashed, hitting
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 1   the waves, you know, the ups and downs, that sort of
  


 2   thing?
  


 3       A.    Yeah, that's a fair characterization.
  


 4       Q.    The reason for that is -- I mean, that's what
  


 5   your market is, right?
  


 6       A.    That's what we do, yes.  We define --  That's
  


 7   what we're selling.  That's whitewater rafting.
  


 8       Q.    If you operated outside that time, you could
  


 9   still operate, but you're probably not going to make
  


10   the same amount of money?
  


11       A.    Yeah.  I mean, that's just not what we do.
  


12   You know, we've got other options.  We pack up and go
  


13   to Colorado and spend our summer there, fortunately.
  


14   But it's, you know, just not the business we're in.
  


15       Q.    If I understand you correctly, you said that
  


16   you were permitted by the White Mountain Apache Tribe
  


17   and U.S. Forest Service, jointly, for U.S. 60 to
  


18   Gleason Flats and through the U.S. Forest Service below
  


19   Gleason Flats?
  


20       A.    That is correct.
  


21       Q.    Have you ever had to permit through the state
  


22   of Arizona?
  


23       A.    No.
  


24       Q.    Mr. Slade also asked you to -- and I think
  


25   his exact words were, quote, "think of the river using
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 1   historical boats."  Do you remember that?
  


 2       A.    I do.
  


 3       Q.    But when you think of the river, would it be
  


 4   fair to say that it's based on your experience of the
  


 5   river, right?
  


 6       A.    Yes.  My knowledge of the river is completely
  


 7   based on my experience.
  


 8       Q.    And that would be river conditions that
  


 9   you've observed personally?
  


10       A.    Yes.  That's correct.
  


11       Q.    Now, you can't tell us what the river looked
  


12   like, say, prior to 1860, can you?
  


13       A.    I can only guess.
  


14       Q.    And one reason for that is because conditions
  


15   on a river can change, right?
  


16       A.    I would say it's because I haven't seen it.
  


17   I mean, how drastically they change, I don't know.
  


18       Q.    What personal experience do you have with
  


19   historical boats?
  


20       A.    Not much.  Mostly canoe experience and more
  


21   of a modern Royalex-type canoe.
  


22       Q.    So just to clarify, when you say "not much,"
  


23   that means you have used modern canoes but you have not
  


24   used historic boats?
  


25       A.    I have not used an historic flatboat as the
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 1   previous gentleman described it.  I've used flat-bottom
  


 2   rowboats, though.
  


 3       Q.    And those were --
  


 4       A.    But not on the Salt River.
  


 5       Q.    Okay.  And those were modern-made rowboats,
  


 6   right?
  


 7       A.    Yes.  They were wooden.
  


 8       Q.    Would it be fair to characterize your
  


 9   business as dependent, in part, on the recreational use
  


10   of rivers?
  


11       A.    More than in part.
  


12       Q.    That is your business?
  


13       A.    Yeah.
  


14                  MR. MURPHY:  That's all the questions I
  


15   have.
  


16                  CHAIRMAN NOBLE:  Thank you.
  


17
  


18                  EXAMINATION BY MR. HORTON
  


19                  MR. HORTON:  What was the endangered
  


20   species?
  


21                  THE WITNESS:  There was a list of them.
  


22   I can pull it out on my computer, if you want.  There's
  


23   a couple of different ones.
  


24                  CHAIRMAN NOBLE:  A snake.
  


25                  THE WITNESS:  A snake and couple of fish
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 1   species.
  


 2                  COMMISSIONER HORTON:  No birds?
  


 3                  THE WITNESS:  I can't say that.  I have
  


 4   it in an email with me, but I would have to look at it.
  


 5                  CHAIRMAN NOBLE:  Anything else, Jim?
  


 6                  COMMISSIONER HORTON:  That's it.
  


 7                  CHAIRMAN NOBLE:  Okay.  Mr. Hood?
  


 8                  MR. HOOD:  Thank you, Mr. Chairman.
  


 9
  


10                     CROSS-EXAMINATION
  


11   BY MR. HOOD:
  


12       Q.    Good afternoon, Mr. Mickel.  My name is Sean
  


13   Hood.  And I represent Freeport Minerals.  I have one
  


14   or two questions for you just in follow-up to what some
  


15   others have already asked you.
  


16                  In the materials you went over with
  


17   Mr. Heilman, one of the things it says is that the Salt
  


18   River has more rapids per mile than any other Arizona
  


19   river.  Do you remember that?
  


20                  Yes?
  


21       A.    Yes.
  


22       Q.    I heard uh-huh or something like that.  I
  


23   just want to make sure it's on the transcript.
  


24       A.    Yes.
  


25       Q.    Okay.  And what I didn't catch earlier, is
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 1   that specific to the portion of the Salt River that you
  


 2   run as part of your recreational outfitting business?
  


 3       A.    Yeah, we're speaking only to the part where
  


 4   we operate.
  


 5       Q.    Okay.  So that's the roughly 50- to 52-mile
  


 6   length that you operate on?
  


 7       A.    Yes.
  


 8       Q.    When you spoke earlier about there were only
  


 9   four or five of the rapids that you would have some
  


10   concern about in an older historic boat -- do you
  


11   remember that discussion?
  


12       A.    I do.
  


13       Q.    And you rattled them off, and I tried to get
  


14   them all down.  Black Rock, Quartzite Falls, Corkscrew,
  


15   The Maze, and Rat Trap, did I get them all, or was
  


16   there one other one, I fear?
  


17       A.    Corkscrew, Black Rock, Quartzite, Maze, and
  


18   those are the main ones.
  


19       Q.    Okay.  And, again, you've never -- on any
  


20   portion of that 50-, 52-mile stretch on which you
  


21   operate, you've never done that in a wooden boat?
  


22       A.    I have not.
  


23                  MR. HOOD:  Thank you very much, Mr.
  


24   Mickel.
  


25                  CHAIRMAN NOBLE:  Thank you, Mr. Hood.
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 1                  Is there anyone else who wishes to
  


 2   cross-examine Mr. Mickel?
  


 3                  Is there anyone else who wishes to
  


 4   examine him?
  


 5                  Mr. Slade?
  


 6                  Mr. Mickel, sometimes we refer to this
  


 7   as rehabilitating your witness.  In this case, we don't
  


 8   see much need for rehabilitating you, but I think
  


 9   Mr. Slade has a few points he would like to rehammer.
  


10                  THE WITNESS:  Okay.
  


11                  MR. SLADE:  I'll rehabilitate myself.
  


12                  CHAIRMAN NOBLE:  What we meant to say,
  


13   Mr. Mickel, you've done a good job.  We appreciate your
  


14   being here.
  


15                  THE WITNESS:  I'll just tell you what I
  


16   know.
  


17
  


18                    REDIRECT EXAMINATION
  


19   BY MR. SLADE:
  


20       Q.    I would like to try to make some distinction
  


21   between the river as it is when you're using it for
  


22   your rafting trips, which are from February to May, and
  


23   the river at other times.  You were shown some pictures
  


24   in the Forest Service guide.
  


25       A.    Uh-huh.
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 1       Q.    And you mentioned that the flows in those
  


 2   pictures were 1,000 cfs, 1,500 cfs.
  


 3       A.    Right.  That's speculation, but --
  


 4       Q.    Are you aware of what the natural median is
  


 5   for the Salt River in that area?
  


 6       A.    I am because I read it this morning.
  


 7       Q.    And could you tell me what that is?
  


 8       A.    I think it was 341 cfs.
  


 9       Q.    If it's between about 250 to 300, would that
  


10   also be a correct -- if I told you it was about 250 to
  


11   300, based on Mr. Fuller's estimates, another expert in
  


12   this hearing, would that make sense to you?
  


13       A.    Yes.
  


14       Q.    How do the rapids change, that you can see in
  


15   those pictures where they're shown at 1,500 cfs, 1,000
  


16   cfs -- how do those rapids change when the levels go
  


17   down to 300 cfs?
  


18       A.    Most of them become sharper, so the
  


19   whitewater features that we sell in our trips, the
  


20   waves and the splashy big holes and stuff like that,
  


21   they dissipate and you get more ledge to the rapids.
  


22   So Rat Trap's the best example.  That becomes a very --
  


23   kind of just a sharp, 7-foot ledge or so.
  


24       Q.    Are the rapids easier to boat or harder to
  


25   boat when the flows decrease?
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 1       A.    You know, you have to take each rapid
  


 2   individually.  Some are easier when there's more water,
  


 3   some are easier when they're lower.  I can't just shoot
  


 4   out each rapid that we just looked at and tell you
  


 5   which one is easier when it's higher and which one is
  


 6   easier when it's lower.  Every rapid has its ideal
  


 7   level.
  


 8             But generally, what happens is a lot of the
  


 9   rapids can be equally difficult or even sometimes a
  


10   little more difficult in some ways when they're lower,
  


11   but the consequences of having any difficulty is much
  


12   minimized -- more minimal.  So we're concerned about
  


13   rafting in high water more because -- not because it's
  


14   harder, but because if something goes wrong, there's a
  


15   lot more consequence involved.
  


16       Q.    So if you're putting your hat on of -- your
  


17   historical-times hat -- and I ask you this --  Because
  


18   you have hundreds of trips on the Salt River.
  


19       A.    Yeah.
  


20       Q.    So you have vast experience on this river?
  


21       A.    Yeah.
  


22       Q.    If you're putting your historical-times hat
  


23   on and you're boating in 1912 and you're using a
  


24   historical flatboat or canoe, would you personally
  


25   rather be boating at the high flow rate, 1,500, 1,000
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 1   cfs, or would you prefer a different flow rate?
  


 2       A.    If I was going to take a flatboat down the
  


 3   river, my ideal flow rate would be around 550 to 650.
  


 4       Q.    And when you talk about the river's not
  


 5   navigable for your purposes or you don't operate your
  


 6   trip after June, is the river still navigable after
  


 7   June?
  


 8       A.    Generally, yes, we can take rafts down, but
  


 9   it's not the experience that we're selling to our
  


10   clients.  It's a different experience.
  


11       Q.    Can you clarify what the difference in
  


12   experience would be if you go after June and if you
  


13   went prior to June?
  


14       A.    After June -- you know, it depends on the
  


15   year, but I'm more comfortable speaking in flow volume
  


16   because you never know exactly what it's going to be.
  


17             But below where we stop rafting around 350
  


18   cfs, it's more of a placid experience and, you know,
  


19   you're going to do more scooching, shoving, bouncing.
  


20   That's what they're talking about in that guide when
  


21   they're talking about bouncing to get off a rock and
  


22   stuff like that.  That's when that's gonna start to be
  


23   more of the experience, is you're going to get stuck on
  


24   some shoals and have to scoot your way off or possibly
  


25   get out and push the boat over a shoal, so forth.
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 1             And so we've operated trips down below 300
  


 2   cfs, close to 200 cfs, but generally, we prefer to
  


 3   avoid that.
  


 4       Q.    About how many areas, if you're boating at
  


 5   300 cfs, would you encounter shallow spots?
  


 6       A.    I would say if you're going all the way down,
  


 7   the majority of them are in the first half of the
  


 8   river, above -- really above Hoodoo is the most shallow
  


 9   spots.  I would say there's probably four or five in
  


10   there that would be points of difficulty, then a few
  


11   more further downstream.  But the river's much more
  


12   channeled and pooled as you get down below Hoodoo.
  


13       Q.    And you've had loaded rafts and have
  


14   encountered shallow spots with your loaded rafts?
  


15       A.    Absolutely.
  


16       Q.    What did you do?
  


17       A.    We pushed them over and kept going.
  


18       Q.    I didn't ask --
  


19       A.    Or respond.  I mean, it depends.  I've
  


20   gotten, you know, enough where you had to push it over.
  


21       Q.    You talked about your operation with some of
  


22   the other parties.  And it wasn't asked, how many
  


23   people a year are you taking down the Salt?
  


24       A.    Depends on the year and the length of the
  


25   season.  A good year, we take about 2,500 people.
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 1   2,500 user days.  This year, hopefully we'll have
  


 2   around -- if we have a good water season, around 3,000
  


 3   user days.  Understand a user day is when somebody goes
  


 4   on a half-day trip, that's one user day.  If they go on
  


 5   a full-day trip, it's still one user day.
  


 6                  CHAIRMAN NOBLE:  And if they go on a
  


 7   five-day trip, it's five user days?
  


 8                  THE WITNESS:  Five user days, that's
  


 9   correct.  The majority of our trips are just one-day
  


10   trips.
  


11   BY MR. SLADE:
  


12       Q.    How do the rapids on the Colorado compare to
  


13   the rapids on the Salt?
  


14       A.    The section we operate on the Colorado River
  


15   or -- so, I mean, that's a big river.  It's a long
  


16   river.  So the most --  The section I'm most familiar
  


17   with is the stuff in Utah and up in Colorado, and then
  


18   there's similar sections, there's milder sections, and
  


19   there's wilder sections.
  


20       Q.    How about through the Grand Canyon?
  


21       A.    You know, Tyler is a lot better person to
  


22   speak about the Grand Canyon than I am.
  


23       Q.    You heard some questions about safety
  


24   requirements and your guides are trained in CPR and
  


25   first aid?
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 1       A.    Uh-huh.
  


 2       Q.    Are those required based on either state or
  


 3   federal law?
  


 4       A.    Yes.
  


 5       Q.    So there's no --
  


 6       A.    Yeah.  I mean, we also do Jeep tours in
  


 7   Colorado, and the driver needs to have first aid and
  


 8   CPR.  I mean, it's just a standard, and it's a pretty
  


 9   reasonable thing.
  


10       Q.    So it's mandated; you have no choice?
  


11       A.    Yes.  Only if I want to operate legally.
  


12       Q.    If you didn't have a guide to navigate this
  


13   river, like the forest guide that Mr. Heilman was
  


14   talking about, could you successfully move down Segment
  


15   2 and Segment 3 without that guide?
  


16       A.    Absolutely.  I mean, I've done that on -- I
  


17   did that on the Black River.  When we took down the
  


18   tribal representatives from White Mountain Apache, we
  


19   had no guide.  We had to just read the water and the
  


20   rise in line for 60 miles of spectacular wilderness and
  


21   whitewater.  So you see a rise in lines coming and you
  


22   learn to have an innate sense of which channel to take
  


23   and so forth from what you're seeing.
  


24       Q.    You talked a little bit about how you might
  


25   recognize the writer of the Forest Service guide as
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 1   Kevin McCormick?
  


 2       A.    Yeah.  I have no idea.  It just popped into
  


 3   my head.
  


 4       Q.    Who is Kevin McCormick?
  


 5       A.    He was a ranger on the Salt River back in the
  


 6   mid-'90s.
  


 7       Q.    What kind of experience?
  


 8       A.    And he investigated that case, and it was
  


 9   very near and dear to him.  That's what made me think
  


10   that when they blew up Quartzite.
  


11       Q.    Do you know what kind of boating experience
  


12   he has?
  


13       A.    He had operated as a commercial guide.  He
  


14   had a fair amount of experience for a 20-some-year-old
  


15   guy.  Yeah.
  


16       Q.    There's been some discussion about the
  


17   predictability or unpredictability of the Salt.  Can
  


18   you generally predict when there will be higher water
  


19   and lower water based on the season of the year?
  


20       A.    Yeah.  If I understand your question
  


21   correctly, we predict that there will be a spring
  


22   runoff, and that's why we operate when we do.
  


23       Q.    So if you went out in June, would you have an
  


24   idea if you had never looked at a weather map online or
  


25   hadn't talked to anyone about the weather forecast --
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 1   would you have an idea of how that river might look for
  


 2   June based on what you know about the river from
  


 3   previous seasons?
  


 4       A.    Yeah.  I mean, I think so.  I'm not quite
  


 5   sure I follow the whole question, but maybe you could
  


 6   restate that, because I'm not --
  


 7       Q.    Sure.  I apologize.
  


 8             Is there a distinct seasonality of how the
  


 9   water flows in the Salt River, whether it's high or low
  


10   or medium levels, from year to year?
  


11       A.    Yes.  I mean, the winter base flow tends to
  


12   be a little higher than the summer base flow.  Then you
  


13   have your spring runoff, and then it starts to drop
  


14   down again, then you tend to have some more water again
  


15   with the monsoon season.
  


16                  MR. SLADE:  Those are all the questions
  


17   that I have, Mr. Chairman.
  


18                  CHAIRMAN NOBLE:  Is there anyone else
  


19   that wants to keep Mr. Mickel here?
  


20                  Mr. Mickel, we appreciate your coming
  


21   in, giving testimony today.  We appreciate the
  


22   expertise that you've shown with regards to the river.
  


23   And you are at this time excused as a witness.  You may
  


24   remain for the rest of the afternoon, or you may try to
  


25   find the high country, whatever you choose to do.
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 1                  THE WITNESS:  Thank you.  Good luck.
  


 2                  MR. SLADE:  Thank you.
  


 3                  CHAIRMAN NOBLE:  We will take a break
  


 4   now until 3:45.  At that time, we'll reconvene and
  


 5   expect to, as I said before, end today at 4:30.
  


 6                  Yes, Mr. Helm?
  


 7                  MR. HELM:  Nothing.  Just going to plug
  


 8   in.
  


 9                  CHAIRMAN NOBLE:  Okay.  Then we are in
  


10   recess.
  


11             (A recess was taken from 3:35 p.m. to 3:47
  


12   p.m.)
  


13                  CHAIRMAN NOBLE:  Mr. Slade?
  


14                  MR. SLADE:  Thank you, Mr. Chairman.
  


15   Again, Eddie Slade with the Arizona State Land
  


16   Department, here with Mr. John Fuller.
  


17
  


18                   JONATHAN EDWARD FULLER,
  


19   recalled as a witness on behalf of the State Land
  


20   Department, was examined and testified as follows:
  


21
  


22               DIRECT EXAMINATION (Continued)
  


23   BY MR. SLADE:
  


24       Q.    Mr. Fuller, just so we have some context
  


25   about where we are, can you explain where we've come
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 1   from since you started yesterday and where we're going
  


 2   to begin today in your PowerPoint?
  


 3       A.    You mean to suggest people might have
  


 4   forgotten?
  


 5       Q.    I don't mean to suggest that.  I mean to
  


 6   provide some context for what we're doing here right
  


 7   now.
  


 8       A.    All right.  So I'm giving the State's
  


 9   presentation on navigability.  We started out with some
  


10   general information.  We moved to segmentation.  We
  


11   talked about each of the segments we had defined, each
  


12   of the six segments.  In turn showed pictures and
  


13   overflights of the portions that remain natural.  And
  


14   then we shifted to history, talked a little bit about
  


15   the history of Arizona in the vicinity of the Salt
  


16   River.  We went through a number of historical
  


17   descriptions of the river, such as we found, and some
  


18   accounts of boating that we were able to find from the
  


19   Salt River as well.  And I think that's where we
  


20   wrapped up yesterday, was the historical boating
  


21   accounts.
  


22       Q.    Up to this point, Jon, based on the
  


23   historical boating accounts, the historical
  


24   descriptions, the descriptions of the river, as you've
  


25   seen it, did that present evidence for you that
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 1   supports navigability?
  


 2       A.    Yes.
  


 3       Q.    And you're going to continue with describing
  


 4   more evidence that supports a navigability
  


 5   determination?
  


 6       A.    There is even more.
  


 7       Q.    Please proceed.  I believe we're at
  


 8   Slide 209.
  


 9       A.    Slide 209 is a transition to -- I'll start
  


10   talking about the geology of the river.  Again, this
  


11   follows the organization of the reports we did for the
  


12   Land Department, which had a section on geology, and
  


13   kind of boiled down some of the more significant
  


14   points.  Geology, as you can see on this first figure
  


15   on 209, the gray -- it's the generalized geographic map
  


16   of state of Arizona.  The gray-toned units are bedrock
  


17   units, and the yellow-toned map units are alluvium, or
  


18   nonbedrock.  As you can see in Segments 1, 2, portion
  


19   of 3, and all of 4 and 5, bedrock is significant.  They
  


20   tend to be more canyonlike.  However, a more detailed
  


21   map would show that Segment 5 was mostly alluvial.  So
  


22   you see there is some strong bedrock control.
  


23       Q.    Jon, why is bedrock control important when
  


24   considering a river's navigability?
  


25       A.    I'm not sure it's directly related to
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 1   navigability, although it is -- it does tell us
  


 2   something about the ability of the river to change.  So
  


 3   in the bedrock canyon reaches, the response to flooding
  


 4   is a little different.  The ability to change is less
  


 5   than in an alluvial reach.  There are factors that are
  


 6   related to geology, such as channel slope that we
  


 7   talked about a little bit earlier today.  They're
  


 8   related to whether it's in a bedrock canyon or an
  


 9   alluvial reach.  The channel pattern varies a bit
  


10   between the bedrock canyon reaches and alluvial reaches
  


11   a bit.
  


12             And actually, that's kind of a good segue to
  


13   what I'm going to be talking about here.  So as we move
  


14   to Slide 210, some of the factors of geology is we have
  


15   these bedrock canyons in the upper reaches, 1 through
  


16   4.  There's some small intervening flats, which, I
  


17   guess, if we were really splitting things up into fine,
  


18   little things, we could make each of those alluvial
  


19   reaches a detailed alluvial segment.  But I felt like
  


20   the characteristics of the segment of the flats were
  


21   not long enough or the characteristics of the river
  


22   itself, boating channel, didn't vary enough to warrant
  


23   its own segmentation.
  


24             Also states there's no significant change in
  


25   the channel morphology in time over the current time of
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 1   our observations to the time when the Winkleman
  


 2   decision points us at, in the early 1800s.  So it's
  


 3   very unlikely there's significant change in the channel
  


 4   morphology.  That's not to say that a tree didn't fall
  


 5   down or a boulder didn't move or the shape of a gravel
  


 6   bar didn't change, but the overall morphology would be
  


 7   just about the same, for actually many centuries, I
  


 8   would say.
  


 9             The alluvial valley segments are 5 and 6.
  


10   There's minimal bedrock.  A little bit crops out at --
  


11   near Granite Reef.  There's certainly bedrock in the
  


12   vicinity of the channel near Tempe Butte that affects
  


13   some characteristics of the flow and perhaps a little
  


14   bit of the freedom of the channel to move around.
  


15             And also, the geology dictates the effect of
  


16   the floods, as I mentioned earlier.  There's minimal
  


17   change in Segments 1 through 4 due to the bedrock
  


18   control.  So the bedrock is resistant to erosion.  The
  


19   channel is not going to move significantly laterally,
  


20   where there is a potential for the low flow channel to
  


21   move more significantly in Segments 5 and 6 probably
  


22   because of the lack of bedrock control.
  


23             Again, as I discussed in some detail
  


24   yesterday, even where the low flow channel may move,
  


25   the low flow channel does recur after floods.  And it
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 1   can move during large floods, as well as gradually in a
  


 2   period between floods.  I would again point out that
  


 3   floods aren't the ordinary condition, so we're looking
  


 4   at a brief snapshot.
  


 5             Moving on to slide -- I'm sorry.  Went the
  


 6   wrong direction there.
  


 7             Channel pattern, discussed this a little bit
  


 8   yesterday.
  


 9       Q.    This is Slide 211?
  


10       A.    It is.
  


11             The channel pattern is basically a
  


12   single-channel riffle sequence, as I mentioned
  


13   yesterday, which consists of relatively flat or smooth
  


14   reaches, interrupted by shorter reaches that tend to be
  


15   rocky or riffly, in some cases rapids.  In all cases,
  


16   the main channel is obvious within the ordinary range
  


17   of flows.  In Segments 1 through 4, when it floods, it
  


18   becomes even more obvious.  Quite often, we fill the
  


19   canyon bottom with flow.
  


20             Segments 5 and 6, there is generally a single
  


21   low flow channel.  That's true in Segment 5.  Sometimes
  


22   we get some double-channel reaches.  According to the
  


23   USGS map that I measured it out, from 1912 right at the
  


24   time of statehood, it was 85 percent single channel as
  


25   the U.S. Geological Survey cartographers mapped it.
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 1             The flow channel, of course, is more braided,
  


 2   but, again, the flood flow rates are not part of the
  


 3   ordinary conditions, as I understand those terms.
  


 4       Q.    Jon, I would like to pause before we move on
  


 5   to rapids.  When you're talking about bedrock sections
  


 6   versus alluvial sections, are they important to
  


 7   consider when you're trying to reconstruct what the
  


 8   river looked like in it's natural and ordinary
  


 9   condition?  You use that geology to determine if the
  


10   river has changed or had the possibility to change?
  


11       A.    The close proximity of bedrock to the channel
  


12   limits the amount of change that could occur in those
  


13   bedrock-canyon sections.
  


14       Q.    So that enables you to more accurately depict
  


15   what the river looked like because it hasn't changed
  


16   much from today -- or, from statehood to today?
  


17       A.    That's basically correct, yes.
  


18             Moving on to Slide 212, geology affects the
  


19   navigability of the river in a couple other ways.  One
  


20   is it factors into the formation of rapids, and we've
  


21   spent a lot of time today talking about rapids.  In
  


22   some cases, geology cropping out in the bed of the
  


23   stream can create ledges that create rapids.  There's
  


24   actually a rapid called Ledges in Segment 2.  We've
  


25   talked about the Quartzite sill at Quartzite Rapid,
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 1   which is also in Segment 2.  Apache Falls is a bedrock
  


 2   ledge.  In my runs of the river, I found that the
  


 3   number of places where bedrock cropped out into the bed
  


 4   of the channel or over the flowing part of the channel
  


 5   to be very few.  In most cases, the rapids were formed
  


 6   from rock material that was derived either from side
  


 7   canyons or from rock falls off the canyon walls of the
  


 8   main canyon of the Salt River itself.
  


 9             Which is the second bullet there, what I
  


10   would lump into the geomorphology, the geology of the
  


11   river is that the side canyons in some cases can
  


12   produce sediment either by debris flow, which is a
  


13   water-sediment mix, slurry mixture, that flows down
  


14   steep slopes and can end up in the main channel of the
  


15   Salt River, leave debris and create riffles.  In most
  


16   cases, the Salt River, those are riffles.  And actually
  


17   there's fairly poor correlation between the location of
  


18   riffly rapids and tributary mouths.  There are
  


19   certainly some that are there, but it's not a
  


20   one-to-one correlation by any stretch of the
  


21   imagination.
  


22             Also, the geology indicates the rapids --
  


23   they do vary in difficulty by reach.  We were
  


24   instructed -- listened to Alex this morning and Tyler
  


25   talk about the severity of the rapids and class in
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 1   Segment 1 versus 2 versus the much lower rapids that we
  


 2   find in 3 through 6.  So there's certainly a geologic
  


 3   effect there.  And then Segment 6, we have no known
  


 4   rapids.  Probably were some riffles of some sort.
  


 5             No actual waterfalls, as I would define a
  


 6   waterfall, on the Salt River.  At lower flow rates,
  


 7   Apache Falls starts to look a little bit more like a
  


 8   waterfall.  Typically, the falls that are named such on
  


 9   the river are challenging but can be run, given your
  


10   experience, the boat type you have.  Some are often
  


11   portaged and lined, as you heard this morning.
  


12             And I talked yesterday about Mescal Falls.
  


13   Sometimes it's called falls, but it's really a mild
  


14   Class III rapid.  I would say at low flow, it's less
  


15   than a 3.
  


16             Geologic factors, existence of springs, there
  


17   are many and many are named, which add flow to the
  


18   river, you know, so the flow rate increases in the
  


19   downstream direction through Segments 1 through 5 and
  


20   tributaries that bring in flow, some of which are
  


21   perennial.
  


22             We talked yesterday -- we skipped ahead to
  


23   this part yesterday, so I will skip through it unless
  


24   anyone wants to revisit Quartzite.  We've had a fair
  


25   amount of discussion on it already today.
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 1             So now at Slide 223, and one of the last of
  


 2   the geologic factors.  And this is what's called
  


 3   gaining and losing reach.  Gaining reach means that
  


 4   there's more flow coming into it than is being lost to
  


 5   its perimeter.  Segments 1 through 5, because of the
  


 6   tributaries and springs that discharge into the main
  


 7   channel of the Salt River, are gaining reaches.  The
  


 8   portions of Segment 6 are losing reaches.  It's kind of
  


 9   losing reach from right around Granite Reef down to
  


10   Tempe Butte, where there's some gain, and then, again,
  


11   losing again as it gets down closer to the Gila River
  


12   confluence.
  


13             It's important to remember that losingness of
  


14   the stream right now is very different from the -- or,
  


15   it's somewhat different from the conditions that
  


16   existed around the time of statehood and then again to
  


17   the time prior to statehood in its ordinary and natural
  


18   condition because of the influence of man on
  


19   groundwater tables, both through pumping and from
  


20   excess irrigation, which had impacts on water tables in
  


21   the vicinity of the river.
  


22             The presence of bars, there are a couple
  


23   bars -- gravel bars in Segments 1 through 5, for sure,
  


24   and, to some degree, in 6, mostly along the channel
  


25   margins.  Occasionally you'll find a mid-channel island
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 1   bar, not a lot of sand in the river until you get down
  


 2   to Segments 5 and 6.  And even then, 6 would have been
  


 3   more so than 5.  And, again, typically, at the channel
  


 4   margins rather than in the channel.
  


 5             Then I'll just point out that many navigable
  


 6   rivers, including the Colorado, as we've talked about
  


 7   before, have bars.  And very similar to the answer you
  


 8   got this morning when somebody was asking Alex or Tyler
  


 9   about what do you do when you come up against an
  


10   obstacle like a rock or tree, he said you go around it.
  


11   So same thing with bars.  When you're boating a river
  


12   and you come up to a bar, you go around.  Go the other
  


13   way.
  


14       Q.    Jon, I think we heard testimony about one bar
  


15   that has two channels going through it and you can pick
  


16   either channel to go through?
  


17       A.    I recall that too.
  


18       Q.    It does not impede the entire cross section
  


19   of the river?
  


20       A.    Correct.  Not anyplace that I've seen on the
  


21   Salt River.
  


22             All right.  So we move now to hydrology --
  


23   that's geology -- on Slide 224.  And I would like to
  


24   point out that in the original Land Department reports,
  


25   we provided slice-and-dice hydrological data in a lot
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 1   of different ways to give you data that you could look
  


 2   at from a variety of different directions.  We gave you
  


 3   pre-statehood data, post-statehood data.  We gave you
  


 4   data from the day of statehood, to the degree it could
  


 5   be found.  We gave you mean flow rates, monthly flow
  


 6   rates, monthly average flow rates, median, annual
  


 7   median flow rates, ranges of flows, flow duration
  


 8   curves.  So there was lots of different types of data
  


 9   in there, all of which came primarily from the U.S.
  


10   Geological Survey, stream flow records.  There were a
  


11   few other sources of stream flow records we'll talk
  


12   about in a little bit.
  


13             As we've talked about already, yesterday in
  


14   particular, there was a seasonality to the runoff.  I
  


15   think you heard that from a river runner's standpoint
  


16   too, that there's a high flow season in late spring --
  


17   or, late winter, early spring, and sometimes a
  


18   monsoon's boost on the river.  And that's very normal
  


19   and ordinary.  So that fluctuation of a boating season
  


20   or a high flow season from a perspective of a
  


21   whitewater boater, that's something very normal, very
  


22   typical of many, many rivers, that they have a season
  


23   of flow and a season of less hospitable to flow for a
  


24   variety of reasons.  Could be cold weather, could be
  


25   low flow, could be lots of things.
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 1             We also presented information on floods and
  


 2   droughts.  Again, those are not part of the ordinary
  


 3   condition, as I would understand that term.  And we
  


 4   provide estimates from multiple sources, from tree ring
  


 5   data, from estimates made from modeling that the USGS
  


 6   had done.  But, again, our primary reliance was on
  


 7   modern USGS data.  We recognize that there's been some
  


 8   depletion in our way of getting to the ordinary and
  


 9   natural condition prior to development, was to say,
  


10   well, we know that man's impact on the river was only
  


11   to remove flow, so using the modern data underestimates
  


12   the amount of flow that would have been in the river.
  


13   We believe that the evidence clearly shows that people
  


14   were able to boat and continue to be able to boat these
  


15   rivers in its depleted condition.  Therefore, with more
  


16   flow in it, it would just be more boatable.  So the
  


17   exact number is a little less important to us than
  


18   other folks.
  


19             Moving to Slide 225, again, we provide both
  


20   the means and the medians.  I think there was some
  


21   confusion in the past that only means were provided.
  


22   That's not true.  The mean is actually more commonly
  


23   used for comparing one river to another.  Quite often
  


24   people talk about the annual mean flow.  That's why the
  


25   mean was provided.  But the median is probably more
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 1   reflective in the ordinary condition in every reach of
  


 2   the stream just because of the seasonality of the flow
  


 3   and the strong influence of floods -- you know, large
  


 4   flood volume that could steer the mean upward.  So the
  


 5   median is a much -- probably more reflective of the
  


 6   ordinary condition.
  


 7             Median, the other way to describe that would
  


 8   be the 50 percent flow.  So you'll see that term in our
  


 9   charts here coming up.
  


10       Q.    Jon, I want to ask you a question.  Are you
  


11   aware of any court case that you've been briefed upon
  


12   or that you've seen through your work that talks about
  


13   a specific amount of flow that is needed for a river to
  


14   be navigable.
  


15       A.    No.
  


16       Q.    Never seen that?
  


17       A.    Never.
  


18       Q.    Are you aware of a case that has said that
  


19   the test is whether it's navigable in fact?
  


20       A.    Re-ask that question.
  


21       Q.    Are you aware of case law that talks about
  


22   not the amount of water that you have but whether a
  


23   river is navigable in fact?
  


24       A.    Navigable in fact is a important
  


25   consideration.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 2   10/21/2015 496


  


 1       Q.    Okay.
  


 2       A.    So median I talked about.
  


 3             The seasonal variation, the flow recurs --
  


 4   occurs within a predictable ordinary range, so we also
  


 5   provided this flow duration data.  So 10 percent of the
  


 6   time the flow is exceeded, and 90 percent of the time
  


 7   the flow is not exceeded.  We gave this data so you
  


 8   have this range.  I would suggest that the 10 to
  


 9   90 percent range is a pretty reasonable estimate of
  


10   ordinary.  You could probably go a little higher or
  


11   lower, but 10 to 90 percent is a readily available
  


12   statistic, available from the USGS data.  USGS doesn't
  


13   have a dog in this fight and is pretty impartial, so it
  


14   seemed like a reliable source.
  


15             I would also like to point out that seasonal
  


16   variation does not mean floods.  So if the river
  


17   normally becomes higher in February, March, April,
  


18   that's its normal condition, and even though that might
  


19   be above the median, it doesn't necessarily mean it's a
  


20   flood.  A flood is an inundation of area not
  


21   normally -- that is normally dry and it's an unusual
  


22   condition.  So that's a different sort of thing.  So to
  


23   characterize every February flow as a flood is not
  


24   really a fair characterization.
  


25       Q.    In other words, with the recreational
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 1   commercial boating that Mr. Mickel talked about, is he
  


 2   doing that during floods?
  


 3       A.    I think you could start to make the argument
  


 4   that one of the guys went down 25,000 cfs.  25,000 cfs
  


 5   in Segment 2, certainly on the cusp of being a flood.
  


 6   But no, from the descriptions in the flow ranges that
  


 7   they were giving us, no, they were talking about an
  


 8   ordinary range of seasonable high flow.
  


 9       Q.    He talked about boating from, I believe,
  


10   about 200 to 300 cfs, all the way up to 1,500, for his
  


11   commercial operations.
  


12       A.    That's my recollection.  I think somebody --
  


13   I think he personally mentioned a boat trip that was
  


14   less than 200.  And I think Tyler had one down at 150
  


15   as well.
  


16       Q.    And those aren't flood or drought states?
  


17       A.    No.  They would be above the base flow, so it
  


18   would be above the 10 percent flow.  So not droughts.
  


19             One last thing on the nature of the flow
  


20   data, although we did provide information on floods, as
  


21   directed by our client, back in the '90s when we did
  


22   these studies, I would like to point out that all
  


23   rivers experience floods.  And the fact that floods
  


24   come down from time to time and you can't exactly
  


25   predict a year in advance on what date or what flow
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 1   peak is going to be there, the floods themselves are
  


 2   relatively rare.  We all know, from common sense and
  


 3   looking at the newspaper and listening to what's going
  


 4   on with the Salt and Verde, a flood comes down and it
  


 5   lasts a couple of days.  And if you look, that's the
  


 6   purpose of the flow duration data.  If you look at the
  


 7   flow duration data, you can see the flows that are
  


 8   outside that range that are shown on those charts occur
  


 9   less than 1 percent of the time, so they're very rare
  


10   occurrences.  And they are really irrelevant to the
  


11   determination of navigability.  They're not ordinary.
  


12             I'd also like to point out that the USGS data
  


13   is routinely relied on for all sorts of things, court
  


14   decisions.  They're actual measurements.  It is the
  


15   best available data.  Certainly the data are not
  


16   perfect.  There's error in every scientific
  


17   measurement.  But they are the best available, and
  


18   they're routinely relied on for water supply decisions
  


19   and water rights.
  


20             And for the life of me, I don't remember why
  


21   I have recreational boating permitting down here.  I
  


22   just saw that when I was reviewing these slides.  I
  


23   have no idea what that means, so please don't ask me
  


24   about that.  I hereby disavow that particular line.
  


25                  CHAIRMAN NOBLE:  Put your pen down,
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 1   Mr. Hood.
  


 2                  MR. HOOD:  I already had that
  


 3   highlighted.
  


 4                  THE WITNESS:  Did you really?
  


 5                  MR. HOOD:  No.
  


 6                  THE WITNESS:  Moving on, this is my flow
  


 7   chart that I put together from the USGS data.  The top
  


 8   line there -- and I'm giving you in this chart the
  


 9   90 percent flow rate, which is on the low end of the
  


10   50 percent flow rate or the median.  It's in the
  


11   middle, obviously, then the 10 percent flow rate, which
  


12   is on the high end of that normal range.  I'm getting
  


13   these from a USGS publication where they give the
  


14   stream flow statistics through 1996.  I feel that's
  


15   reasonably representative.  We looked at an earlier
  


16   publication and these flow rates change by a cfs or 2.
  


17   So minor variations, certainly nothing that would
  


18   change your opinion about navigability one way or the
  


19   other, depending on what you think.
  


20                  I start with the White and Black River
  


21   in the top line there.  Those are gages that are
  


22   located somewhat upstream of the confluence that forms
  


23   the Salt River above Segment 1.  That's kind of our
  


24   baseline to start.  So for Segment 1, the flow data
  


25   we're using is just simply adding the data from the
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 1   White and the Black.  I recognize that we're leaving
  


 2   out some of the drainage area.  Those are a little
  


 3   lower than they would be if we had gages exactly at the
  


 4   confluence.  So there you have it.  So 74 cfs at the 90
  


 5   percent flow rate.  The median is at 199.  The 10
  


 6   percent is about 1,800 cfs.
  


 7                  The Chrysotile gage is right at the
  


 8   beginning of Segment 2.  It's appropriate, certainly,
  


 9   for the upper end of Segment 2 and becomes a little bit
  


10   of an underestimate the further you go down the stream
  


11   because you add in Cibecue Creek and Granite Creek and
  


12   some springs and whatnot that add flow as you go
  


13   downstream.  Our 90 percent flow rate is 130, 266 for
  


14   the median at Chrysotile, and about 1,600.  And it's
  


15   interesting that it drops there, you see, from the
  


16   addition of the White and Black probably due to the
  


17   different flow period, period of record.
  


18                  In Segments 3 and 4, the best available
  


19   data we have is from the Roosevelt -- near Roosevelt
  


20   gage, which is at the downstream end of the lake, just
  


21   about 288 bridge.  And the flow data there indicate
  


22   159, 351, and about 2,100 for the 10 percent flow rate.
  


23                  We start moving downstream.  The data
  


24   sources are a little different.  So Segment 5, we don't
  


25   have a long-term gage where the stream flow statistics
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 1   are available.  We have shorter-term gages.  So what I
  


 2   did for the flow rate there is I know that we're
  


 3   missing some flow.  By the time I get down to
  


 4   Segment 5, I'm missing Tonto Creek and a number of
  


 5   other flow sources that came in below Roosevelt.  So
  


 6   it's probably greater than the 159 that I'm listing for
  


 7   3 and 4, but figure that's a reasonable ballpark low
  


 8   estimate.  The median flow rate, what I did there was
  


 9   looked at the USGS estimate when they published Thomsen
  


10   and Porcello in 1991, published a flow reconstruction
  


11   for debris development conditions on the Salt River at
  


12   the Salt River Pima-Maricopa Indian Community, and
  


13   their estimate they had in the Land Department report
  


14   was reported at 1230.  So I just subtracted out the
  


15   Tangle Creek median flow rate from the Verde River to
  


16   take out the Verde flow.  Probably underestimating
  


17   things a little bit, but I have 992 for that number.
  


18                  And similarly, the 10 percent flow rate
  


19   is a little above 2,100 cfs for the same logic that I
  


20   described for the 90 percent flow rate.
  


21                  For Segment 6, again, I used Thomsen and
  


22   Porcello for the median at 1230 -- 1,230 cfs.  And then
  


23   for the Salt, Verde, the best I had, the base flow
  


24   there was 277, where I just added up the Salt-Roosevelt
  


25   and Verde-Tangle gages, again missing some drainage
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 1   area, but estimating on the low end there.  And then a
  


 2   little bit below 3,000 for 10 percent flow rate.
  


 3   BY MR. SLADE:
  


 4       Q.    Jon, the Thomsen and Porcello study, that was
  


 5   done by two scientists that worked for USGS?
  


 6       A.    That's correct.  They used gage data.  They
  


 7   considered a number of flow sources, including tree
  


 8   ring data, and that's what they came up with.  So it's
  


 9   actually prior to when most of the navigability stuff
  


10   in Arizona got going, and that really developed from
  


11   one side or the other, and that was their estimate.  I
  


12   haven't seen a report since then to try to recreate
  


13   that in any other way, and I haven't seen a lot of
  


14   argument about their numbers, so they seem like
  


15   reasonable numbers to use.
  


16       Q.    Those are generally relied upon in Arizona,
  


17   the Thomsen and Porcello study?
  


18       A.    No, I really can't answer that.  In general,
  


19   the USGS, their publications are relied on and
  


20   considered reliable.  They go through a very extensive
  


21   peer-review process, a very brutal review process
  


22   internally, and it takes them a long time to publish
  


23   things, so generally, they get it right.
  


24             I'll check my notes here.
  


25             So just in terms of the differences, the
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 1   drainage area of the Salt River at the Roosevelt gage,
  


 2   that I'm using as the basis for some of these estimates
  


 3   downstream, is about 4,300 square miles.  The drainage
  


 4   area at the Verde confluence is about 6,300 square
  


 5   miles, so we're missing about 2,000 square miles of
  


 6   drainage area and about 30 percent of the watershed.
  


 7   So it's pretty clear that we're underestimating the
  


 8   flow by leaving out the areas that come in below.
  


 9   Maybe not to a 30 percent extent, but to a measurable
  


10   extent.
  


11       Q.    Is that your way of saying that these numbers
  


12   are conservative?
  


13       A.    Conservative is on the low end.
  


14       Q.    On the low end?
  


15       A.    That would be my reading, in a professional
  


16   opinion.
  


17             Again, there's a seasonality.  If we look at
  


18   the four gages I mentioned, the two -- the White and
  


19   the Black River and the Chrysotile and Salt River
  


20   gages, these are plotted out in different colors,
  


21   purple being Roosevelt.  The Black and the White dashed
  


22   to make it clear that they're not actually part of the
  


23   Salt River.  Again, you see a pretty strong seasonal
  


24   flow correlation between all of the gages on the Salt
  


25   River.  You have that high flow period that extends
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 1   somewhere in the beginning around February and extends
  


 2   through to April or May.  And a little bit of a boost
  


 3   in the monsoon -- late monsoon season.
  


 4             I want to note that if you think about
  


 5   Segment 6, for instance, which it had a median flow
  


 6   rate in the 1,200 range, or Segment 5 in the 900 range,
  


 7   you can see that those average monthly flows for
  


 8   basically January, February, March, April, possibly May
  


 9   exceed the annual median flow rate, so there's a flow
  


10   time of year where you're above median, which kind of
  


11   makes sense.
  


12             Some of the other estimates that we included
  


13   in the Land Department reports were tree ring data.
  


14   That's the Graybill report from 1989, where they came
  


15   up with an estimate of about 800 cfs for the Salt River
  


16   above the Verde confluence.  Byron Aldridge, in 1981,
  


17   did a flow reconstruction to try to simulate what the
  


18   flows would have been without the reservoirs, and he
  


19   came up with something in the neighborhood of 732 cfs
  


20   for the same reach.  We just noted that in the Kent
  


21   decree, for whatever data they had there, they
  


22   estimated about 1,600 cfs for the mean, not the median.
  


23   And I believe that Powell made an estimate of 2,800 cfs
  


24   for the mean in Segment 6 on considerably less data, of
  


25   course.
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 1                  COMMISSIONER ALLEN:  Mr. Chairman?
  


 2
  


 3              EXAMINATION BY COMMISSIONER ALLEN
  


 4                  COMMISSIONER ALLEN:  On that Segment 6,
  


 5   doesn't that include the Verde?
  


 6                  THE WITNESS:  Segment 6 does, yes.
  


 7                  COMMISSIONER ALLEN:  So it would
  


 8   normally be much greater than either one of the first
  


 9   two.
  


10                  THE WITNESS:  Yes.
  


11                  And, again, Kent -- the Kent decree came
  


12   out in -- somebody help me out -- 1910.  So they're
  


13   using considerably less data.  And the other estimates
  


14   were made in the '80s when they had a longer period of
  


15   record, so there's probably some normalization of their
  


16   data sets.
  


17               DIRECT EXAMINATION (CONTINUED)
  


18   BY MR. SLADE:
  


19       Q.    Just to be clear, when did the Thomsen and
  


20   Porcello study come out?
  


21       A.    It was 1981 -- I'm sorry.  Somebody is
  


22   whispering in my ear here.
  


23                  COMMISSIONER HORTON:  '91.
  


24                  THE WITNESS:  Thank you.
  


25
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 1   BY MR. SLADE:
  


 2       Q.    So the most recent data is what you relied
  


 3   upon in your Slide 228, hydrologic table.  Is that
  


 4   right?
  


 5       A.    Those are the best data, the most reliable,
  


 6   most objective, and yet probably a little
  


 7   underestimated, which is summarized here on Slide 231.
  


 8             Clearly, the record shows the river's
  


 9   perennial.  It's significant.  We have a high flow
  


10   season.  It's relatively reliable.  Certainly, there's
  


11   a high degree of predictable.  And like every river,
  


12   there's some unpredictability as well.  But it is the
  


13   best available data and you work with what you got.
  


14             Which takes us to rating curves.
  


15             If you want to leave at 4:30, I think I can
  


16   get through the basic part of the rating curves, and we
  


17   can leave the rest for tomorrow.
  


18                  CHAIRMAN NOBLE:  As they say on
  


19   Facebook?
  


20                  THE WITNESS:  They're bringing back the
  


21   dislike button.
  


22   BY MR. SLADE:
  


23       Q.    Don't tell Chairman Noble that.
  


24       A.    So rating curves.  In Segments 1 through 4,
  


25   the way we approached that when we developed the
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 1   original Land Department reports was to come up with
  


 2   two typical sections, a canyon section and a gravel bar
  


 3   section.  That was the approach we took at the time.
  


 4   Came up with rating curves for those.  We tried to
  


 5   include actual measurements and observations and made
  


 6   sure we were consistent with historical observations,
  


 7   such as we had.  And we tried to be representative of
  


 8   the ordinary and natural condition of the river,
  


 9   knowing that particularly the segments from the lower
  


10   half of 3 down through 4 had been significantly
  


11   altered, and it's very difficult to get an ordinary and
  


12   natural look at the river.  We had those two typical
  


13   sections.
  


14             I think if I were starting over today to do
  


15   rating curves and try to get an estimate of the depths,
  


16   I saw that in the answer -- somebody asked either Tyler
  


17   or Alex today what's the depth of the river, and they
  


18   kind of stopped and looked at you and thought "depth of
  


19   the river"?  The depth varies.  So in a pool-and-riffle
  


20   river, the pools are deeper and the riffles are
  


21   shallower.  So to say the depth is -- at 200 cfs, if I
  


22   say the depth is 1.5 foot, that's exactly right in one
  


23   place and a little bit wrong in a lot of other places.
  


24             The best way to estimate the depth is to
  


25   stick a boat in the river and paddle on down and note
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 1   the number of times that your paddle hits the bottom,
  


 2   if it does at all, or the number of times that you're
  


 3   stopped by rocks.  So a depth is -- we try to be
  


 4   objective, we make a stab at objectivity, but I think
  


 5   the best analysis, in looking back over 22 years of
  


 6   doing this, is my best understanding of the river
  


 7   depths come from having been on the river and we
  


 8   experienced the depth from a boat.
  


 9             Well, I told you we reported on these data.
  


10   Here we see in 223 [sic], the canyon section and the
  


11   gravel bar section, we used engineering software to
  


12   pair up depths with these cross-section geometries and
  


13   flow rates and velocities and we reported those.
  


14             In Sections 5 and 6, we had the advantage of
  


15   having a topographic map that was at 5-foot contour
  


16   intervals.  That was developed from 1902-1903 survey
  


17   data.  It was developed by the U.S. Reclamation
  


18   Service, and the Salt River Valley Water Users'
  


19   Association, I think, were the cooperators there.
  


20             And we used the computer program, which at
  


21   that time was called HEC-2, has now evolved into
  


22   HEC-RAS, where we estimated the depth from those.
  


23   Again, we tried to be consistent with historical
  


24   observations.
  


25             These graphics on 223 [sic] are taken
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 1   directly from the Land Department report for the Upper
  


 2   Salt River Segments 1 through 4 and 5.  Then 5 and 6
  


 3   were taken with this method I just described using the
  


 4   -- it was published in 1907, the topographic mapping.
  


 5       Q.    Jon, if we could go back to 233, I just want
  


 6   to be clear, what are these graphics representing?
  


 7       A.    Well, the one on the left is we're calling a
  


 8   typical cross section for a sheer canyon section where
  


 9   the channel basically fills the canyon bottom, and the
  


10   gravel bar section on the right is one where there's a
  


11   gravel bar.
  


12             Now, the horizontal line there with the
  


13   triangle, two little lines underneath the triangle,
  


14   that symbol means the water surface, and those are just
  


15   illustrative of water.  They're not tied to a
  


16   particular flow rate.  And certainly, in ordinary
  


17   conditions, I don't think most of the river sheer
  


18   canyon sections have these particular depths.  They
  


19   aren't tied to a depth.  It's just a picture.
  


20       Q.    You'll talk about more particular depths on
  


21   the next few slides?
  


22       A.    Yes.
  


23             And then reaches 5 and 6, we use that rating
  


24   curve method.  Figure 7-4 from the Lower Salt report
  


25   where you have a depth in velocity -- you know, I think
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 1   our results indicate that velocity is not all that
  


 2   important.  Ordinary flow rates, velocities are not
  


 3   significant when it comes to whether you can navigate
  


 4   or not.  They're relatively low, so not really
  


 5   important to the discussion.  The depths, however, are.
  


 6   And this is a one of the rating curves from one of the
  


 7   cross sections here, which is fairly typical of a cross
  


 8   section in Segment 6.
  


 9             That's actually probably the best place to
  


10   stop before we dive into more stuff.
  


11       Q.    Let me ask you a question about that before
  


12   we stop.  So we're on Slide 235, and we're looking at
  


13   cross section in segments -- that is representative of
  


14   Segment 5 or 6.  Is that right?
  


15       A.    Yes.
  


16       Q.    And what did you say the natural median would
  


17   have been in that segment?
  


18       A.    Natural median, Segment 6?
  


19       Q.    Both 5 and 6.
  


20       A.    Go back to the chart that is on Slide 228.
  


21   The median that I'm reporting for Segment 6 is 230 --
  


22   or, 1230 -- 1,230.  And 5 was 992.
  


23       Q.    So according to those natural medians, if we
  


24   pair up the 992, am I correct that you are looking at a
  


25   depth in that cross section -- an average depth of
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 1   about 1.8?
  


 2       A.    No, it would be 3 point -- 3.8.  It's the --
  


 3   lower curve is the depth curve.
  


 4       Q.    Excuse me?  I was looking at velocity on the
  


 5   right.
  


 6       A.    Yeah.  In retrospect, putting them both on
  


 7   one chart saved us some paper but made it more
  


 8   confusing.
  


 9       Q.    And then if we pair up what you have is the
  


10   flow rate below where the Verde River comes in at 1230,
  


11   could you tell me what that corresponding depth would
  


12   be?
  


13       A.    4.2.
  


14       Q.    Thank you.
  


15       A.    Actually, in retrospect, I think I can get --
  


16   4 minutes, I can knock out some other things here.
  


17             So Slide 236, these are the rating curves in
  


18   a tabular form for the 90 percent, 50 percent, and
  


19   10 percent flow data.  And I think reading this chart
  


20   is fairly straightforward.  You look across, for
  


21   example, in Segment 2, flow rate of 130, the 90 percent
  


22   flow rate.  The average depth is 1.8.  Also put in
  


23   velocity and top width.  But, again, top width is
  


24   really not restrictive.  That would be for the sheer
  


25   canyon reach.
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 1             For the gravel bar section, the widths are
  


 2   narrower, obviously, because you've got a bar on the
  


 3   side that's forcing the flow to more of a side channel
  


 4   kind of situation, and the depths, of course, are
  


 5   greater because if the width is less, that's going to
  


 6   be greater.
  


 7             Going to the next slides, 237 would be
  


 8   Segments 3 and 4.
  


 9             Segment on page 238 would be Segment 5 and 6.
  


10   And it's just chart reading right there.  And I could
  


11   repeat these numbers for you, but they're right in
  


12   front of you, and we all can read.
  


13       Q.    I think, for the purpose of the record, it
  


14   would be good to go through the average depth at the
  


15   median flow and -- for Segment 2 in the sheer canyon
  


16   section.
  


17       A.    I tried.
  


18       Q.    On page 236, what is the average depth at the
  


19   median flow?
  


20       A.    Segment 2 in the sheer canyon section is
  


21   2.1 feet and 5 feet in the gravel bar section.
  


22       Q.    And on page 237, the average depth for the
  


23   median flow in Segments 3 and 4?
  


24       A.    Is 2.3 feet.  And then in the gravel bar
  


25   reach, it's 5.5 feet.  That's on segment -- on page
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 1   237.
  


 2             On page 238, the median flow, the average
  


 3   depth is 3.8.  According to -- in Segment 5 and in
  


 4   Segment 6, it's 5.3.
  


 5             Let me say a few last things in the last two
  


 6   minutes here, if I can.  On Slide 239, so you have
  


 7   these numbers that come out of a computer program,
  


 8   you've done some math, and you get -- that's great.
  


 9   It's even better to spend some time thinking about
  


10   verifying those numbers.  And how we did that is in
  


11   Segments 2, 3, and 5, where we're able to see the
  


12   channel -- it's not underneath the lake -- we did field
  


13   visits; we did boating trips; we looked at the
  


14   historical descriptions.
  


15             In Segment 6, we had to rely on historical
  


16   descriptions of those who had been there in the field,
  


17   but the geometry of the channel is so altered by man
  


18   today that it's not particularly reliable to compare to
  


19   that ordinary and natural condition.
  


20             We also looked at the GLO survey notes from
  


21   Ingalls in 1868 and found that he didn't actually mark
  


22   down the depth very often.  But he did triangulate to
  


23   get across, which, according to the surveyors that we
  


24   talked to, the licensed surveyors at the Land
  


25   Department, indicate that they felt that it was too
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 1   deep to drag a chain across, so relatively significant
  


 2   depths, which we feel are consistent with the kind of
  


 3   depth that we got in our -- from our hydraulics.
  


 4       Q.    Jon, let me ask you about those surveys.  If
  


 5   you were putting yourself in the position of a surveyor
  


 6   walking across the river, at what depth would you think
  


 7   you would not walk across the river and you might
  


 8   triangulate?  I understand you're not a surveyor, but
  


 9   you do have some background in geomorphology and
  


10   hydrology.
  


11       A.    Well, I've done a fair amount of river
  


12   survey, holding on to a rod, bending the rod down river
  


13   surveys on the Salt River, so I've been there.  I had
  


14   to make this decision in the past.
  


15             And it depends on the flow rate.  So there
  


16   are cases where I've been in water where it's been over
  


17   my head and I've been treading water.  It's basically a
  


18   pool reach.  Treading water next to the rod while a man
  


19   takes the shot.
  


20             There's been other cases where the water is
  


21   shallower but moving faster.  So if it's -- it's up to
  


22   my waist -- you know, I can stand there in 3 feet per
  


23   second, but I'm working hard to do it.  If it's 3 feet
  


24   per second and past my waist, I'm probably not going to
  


25   stand there very long.  I'm probably going to be moving
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 1   downstream.  So it's a function of depth and velocity.
  


 2       Q.    And are the depths that you've recorded,
  


 3   based on your hydrologic reconstruction -- are they
  


 4   consistent with surveyors that decided to triangulate
  


 5   instead of cross the river?
  


 6       A.    Yeah, we don't exactly know the flow rate at
  


 7   the time Ingalls was doing his survey, but we do know
  


 8   he was doing it in a higher flow period here.  And he
  


 9   mapped double channels that tend to be occupied at
  


10   higher flow.  And we're coming up with depth estimates
  


11   in the neighborhood of 5 feet, so that would be
  


12   consistent with not wanting to drag a chain across.
  


13   Because I would expect moderate velocities, you know, 3
  


14   to 5 feet per second, in the Salt River at that time
  


15   and that flow rate.
  


16       Q.    Are these reconstructed depths also
  


17   consistent with historical descriptions that we went
  


18   through previously where accounts depicted a river at
  


19   low flow as 2 to 3 feet deep?
  


20       A.    Yes.
  


21                  THE WITNESS:  Okay.  I'm at 4:30, so I'm
  


22   happy to stop here.
  


23                  CHAIRMAN NOBLE:  Thank you very much.
  


24                  We'll see everyone at 9 a.m. in the
  


25   morning.
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 1                  COMMISSIONER HORTON:  I move we adjourn.
  


 2             (The proceedings were adjourned at 4:31 p.m.)
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            1                TRANSCRIPT OF PROCEEDINGS

            2

            3                 CHAIRMAN NOBLE:  Good morning.  We

            4  welcome you to day two, sometimes known as round two,

            5  of the Arizona Navigable Streams Adjudication

            6  Commission hearing on the Salt River.

            7                 Mr. Slade, are you prepared to proceed?

            8                 MR. SLADE:  I am, Mr. Chairman.

            9                 CHAIRMAN NOBLE:  Thank you.  Please go

           10  forward.

           11                 DIRECTOR MEHNERT:  Do you want to do

           12  roll call?

           13                 CHAIRMAN NOBLE:  Sure.  Let's do roll

           14  call.

           15                 DIRECTOR MEHNERT:  Commissioner Allen?

           16                 COMMISSIONER ALLEN:  Present.

           17                 DIRECTOR MEHNERT:  Commissioner Henness?

           18                 COMMISSIONER HENNESS:  Here.

           19                 DIRECTOR MEHNERT:  Commissioner Horton?

           20                 COMMISSIONER HORTON:  Here.

           21                 DIRECTOR MEHNERT:  Chairman Noble?

           22                 CHAIRMAN NOBLE:  Here.

           23                 DIRECTOR MEHNERT:  We have a quorum.

           24  And Fred Breedlove said he'd be a few minutes late.

           25                 CHAIRMAN NOBLE:  All right, Mr. Slade.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      272


            1                 MR. SLADE:  Morning, Commissioners.  My

            2  name, again, is Eddie Slade, representing the Arizona

            3  State Land Department.  And I have with me here today

            4  Tyler Williams.

            5

            6                      TYLER WILLIAMS,

            7  called as a witness on behalf of the State Land

            8  Department, was examined and testified as follows:

            9

           10                    DIRECT EXAMINATION

           11  BY MR. SLADE:

           12      Q.    Tyler, can you please introduce yourself for

           13  the record?  What is your name?

           14      A.    My name is Tyler Williams.

           15      Q.    Okay.  Great.

           16                 CHAIRMAN NOBLE:  Could we have an

           17  address?

           18                 THE WITNESS:  Center Street, Flagstaff,

           19  Arizona.

           20                 CHAIRMAN NOBLE:  Could you be a little

           21  more specific?

           22                 THE WITNESS:  2819 Center Street,

           23  Flagstaff, Arizona.

           24                 CHAIRMAN NOBLE:  Thank you.

           25
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            1  BY MR. SLADE:

            2      Q.    So you're an Arizona native?

            3      A.    Yes.

            4      Q.    And how long --

            5      A.    Well, I mean, I've lived here since 1977.

            6      Q.    1977?

            7      A.    Yeah.  I was not born here.

            8      Q.    Where were you born?

            9      A.    Camden, New Jersey.

           10      Q.    How did you get out west?

           11      A.    My dad moved us here.  He was -- he flew --

           12  he trained fighter jets for World War II out of

           13  Williams Field.  He always had an affinity for Arizona,

           14  so he wanted to move back.  So he bought a ranch near

           15  Prescott, tried the ranching life.

           16      Q.    Didn't work out?

           17      A.    You know, it worked out.  Maybe it was a bit

           18  of an education.  So he went back to football coaching,

           19  and we settled in Prescott, Arizona.  That's where I

           20  grew up.

           21      Q.    Then you moved to Flagstaff?

           22      A.    I moved to Flagstaff for college, went to NAU

           23  there.  More or less been -- lived there between

           24  travels ever since.

           25      Q.    And what was your education and background
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            1  out of NAU?

            2      A.    I studied geography.

            3      Q.    And what is your occupation currently?

            4      A.    A writer, primarily, and a guide.  I write

            5  for magazines, several outdoor-related magazines, and

            6  published guidebooks that I've written.

            7      Q.    Can you list some of the magazines that you

            8  have written for?

            9      A.    Canoe & Kayak, Kayak Session magazine,

           10  American Forests Magazine.  Those are the primary ones.

           11                 VOICE:  Pardon me, Counsel, could the

           12  witness adjust the mic, so that --

           13                 DIRECTOR MEHNERT:  He is right in front

           14  of the mic.

           15                 MR. SLADE:  We will try to talk more

           16  into the mic.

           17  BY MR. SLADE:

           18      Q.    What publications have you put out in terms

           19  of books?

           20      A.    Seven books:  Canyoneering Arizona, Paddling

           21  Arizona, Arizona Summits North, Arizona Summits South,

           22  Whitewater Classics, Big Tree Hikes of the Redwood

           23  Coast, and a book called Grand Canyon River Hikes.

           24      Q.    Is this your book Paddling Arizona?

           25      A.    Yes, it is.
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            1      Q.    Is this a recent edition or old edition?

            2      A.    That is an older edition.

            3                 MR. SLADE:  And I believe this is in

            4  evidence, at least part of it.  I will get that

            5  evidentiary number shortly.

            6  BY MR. SLADE:

            7      Q.    Have you revised this book recently?

            8      A.    I have.

            9      Q.    And what is the latest date of the version?

           10      A.    Would be spring of 2015.  It was this past

           11  spring.

           12      Q.    Can you talk a little bit about what is in

           13  this book Paddling Arizona?

           14      A.    As the subtitle would indicate, it's a guide

           15  to lakes, rivers, and creeks, so paddling destinations,

           16  both flatwater paddling and flat streams and whitewater

           17  rivers.  Yeah.

           18      Q.    So this is -- it's pretty comprehensive with

           19  regards to what rivers and streams are covered in this

           20  book?

           21      A.    I think so.  I think I tried to put in about

           22  every waterway that's ever been paddled in Arizona in

           23  that book.

           24      Q.    So you've got a good understanding of both

           25  the comparisons and the contrasting features of various
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            1  rivers in Arizona?

            2      A.    Yes.

            3      Q.    Okay.  Including shallow streams or major

            4  rivers?

            5      A.    Yes.  Everything from the smallest creek to

            6  our biggest river.

            7      Q.    Okay.  You're going to talk about that today?

            8      A.    Sure.

            9      Q.    Great.

           10            What was the original date of this book

           11  Paddling Arizona?

           12      A.    I believe that came out in 2006.  I think

           13  it's probably on the copyright there on the title page.

           14  Yeah.

           15      Q.    Yes, 2006.

           16      A.    Yeah.  Okay.

           17      Q.    What rivers --  Well, let's back up.

           18            How did you get involved in boating?

           19      A.    I always had an affinity for the outdoors.

           20  My cousin was part owner of a commercial rafting

           21  company in Idaho when I was in college.  I worked for

           22  her and her husband for a few years, got me into the

           23  industry.  I began guiding rivers all over the country,

           24  from West Virginia to Arizona to South Carolina to

           25  Idaho.  And during that time, I got increasingly more
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            1  interested in kayaking and running rivers on my own

            2  time in whatever kind of craft was available, but

            3  kayaks were what I was most drawn to.  And yeah, it

            4  went from there.  It sort of steered my life from then

            5  forward, really.

            6      Q.    Why were you most interested in kayaks?

            7      A.    Because they are the most versatile boat in

            8  many regards, in many respects.  You know, they're --

            9  they're a nimble craft.  They're relatively small

           10  boats.  I don't know.  I suppose that's pretty much it,

           11  yeah.

           12      Q.    Do you have experience in any other types of

           13  boat?

           14      A.    Yeah.  I've paddled lots of other boats.  I

           15  have a little experience paddling canoes.  I have more

           16  experience paddling rafts of various sizes, stand-up

           17  paddle boards, river boards, inflatable kayaks, yeah.

           18  I may be forgetting something, but yeah.

           19      Q.    What's your canoe experience?

           20      A.    I've paddled a whitewater canoe on a couple

           21  occasions.  And I've taken a -- I've taken a canoe down

           22  the Snake and Columbia Rivers for a couple hundred

           23  miles, yeah.

           24      Q.    So your limited canoe experience is a couple

           25  hundred miles on various rivers?
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            1      A.    Yeah.  Yeah.  I mean, those were -- those

            2  were mainly flat rivers, you know, and a lot of that

            3  stretch, I was using a small motor on the back of the

            4  canoe, so it was different than, you know, taking a

            5  canoe down a river in a normal sense.  But I have done

            6  that as well.  I've paddled a whitewater canoe on a

            7  couple of occasions.

            8      Q.    Have you ever seen a flatboat like a rowboat

            9  or perhaps Mr. Dimock's -- are you familiar with Mr. --

           10      A.    I am, yes.

           11      Q.    Have you ever seen his boat, the Edith.

           12      A.    I have.  I've sat in it.

           13      Q.    So you are familiar with that boat?

           14      A.    Yes.

           15      Q.    Are you aware that the tests for navigability

           16  involves thinking about boats that were available at

           17  statehood and whether those boats could have been used

           18  on various rivers in Arizona?

           19      A.    I am, yeah.

           20      Q.    Let's talk specifically about your experience

           21  on the Salt.  Have you boated and seen the Salt before?

           22      A.    Yes.

           23      Q.    Can you explain to the Commissioners what

           24  parts of the Salt you've boated and seen and the

           25  various flows?
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            1      A.    I've seen the Salt River from the section in

            2  question, from the Highway 60 bridge downstream to --

            3  downstream to the diversion dam above Roosevelt

            4  Reservoir, so about a mile below the normal take-out.

            5  And I've paddled all the reservoirs on the Salt in the

            6  Superstition Mountains, Canyon Reservoir, Apache Lake,

            7  Saguaro Lake.  I've also paddled the Lower Salt below

            8  Saguaro Lake to Granite Reef Dam.  And I guess that

            9  about covers it.

           10      Q.    Okay.  With respect to what the state is

           11  calling Segment 2, which is Highway -- below Apache

           12  Falls around Highway 60 down to the bridge at 288, down

           13  Sleeper Rapid specifically, have you boated that

           14  stretch at low flows and high flows?

           15      A.    Yes.  I've boated that stretch -- I've boated

           16  the lower portion of that stretch from 150 cfs to

           17  25,000 cfs, the highest I've seen any of that section.

           18      Q.    And some flows in between?

           19      A.    Most often I've run it at about 500 cfs.

           20      Q.    So you've seen the river at a range of flows

           21  at Segment 2?

           22      A.    Yes.

           23      Q.    Okay.  How many times have you boated that

           24  stretch?

           25      A.    Oh, an estimate here, but 20 times.
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            1      Q.    In what type of boat?

            2      A.    Mostly kayak; also a packraft, very small

            3  raft that you paddle like a kayak; and a regular

            4  raft -- regular-size raft.

            5      Q.    Have you seen other boats aside from those

            6  boats that you just mentioned in that segment?

            7      A.    Oh, yeah.  I've seen all -- almost every

            8  craft I mentioned earlier, maybe with the exception of

            9  a river -- a swimming river board on that section.

           10      Q.    So you've seen canoes in that section?

           11      A.    I've seen canoes, I've seen inflatable

           12  kayaks, I've seen rafts, I've seen stand-up paddle

           13  boards.

           14                 CHAIRMAN NOBLE:  Mr. Slade?

           15                 MR. SLADE:  Yes.

           16                 CHAIRMAN NOBLE:  Could we have a little

           17  bit better description of a packraft and a raft?

           18                 MR. SLADE:  Yes.

           19  BY MR. SLADE:

           20      Q.    Could you explain what those are?

           21      A.    Yeah.  A raft is kind of what most of us are

           22  more familiar with, you know, 12- to 18-foot-long raft

           23  that's capable of holding several people and a lot of

           24  weight.  A packraft is a very small -- it's also --

           25  it's not a rubber, but it's, like, a vinyl material.
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            1  It's a very small, lightweight boat that you can put in

            2  your pack, hence the name.  And it's a one-person boat,

            3  and you paddle it like a kayak with a two-bladed

            4  paddle.  So it's just a very small -- very small raft

            5  that is paddled like a kayak.

            6                 CHAIRMAN NOBLE:  Are these inflatables?

            7                 THE WITNESS:  Yes, it is an inflatable.

            8                 CHAIRMAN NOBLE:  Both the rafts you're

            9  describing, the packraft, which comes in your

           10  backpack --

           11                 THE WITNESS:  Yeah, exactly.

           12                 CHAIRMAN NOBLE:  -- and a regular-type

           13  raft, they're both inflatable?

           14                 THE WITNESS:  They're both inflatable

           15  boats, yes.

           16                 CHAIRMAN NOBLE:  Thank you.

           17                 Sorry, Mr. Slade.

           18  BY MR. SLADE:

           19      Q.    So you mentioned you've seen canoes going

           20  down that Segment 2.  Is that right?

           21      A.    Yes.

           22      Q.    And did they manage to navigate that area

           23  successfully?

           24      A.    Yes.

           25      Q.    Do you remember what type of flows you saw
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            1  those boats at?

            2      A.    I've seen canoes there at 500 cfs and in the

            3  neighborhood of 2000 cfs.

            4      Q.    You mentioned whitewater canoes.  Is there a

            5  difference between a whitewater canoe and a regular

            6  canoe?

            7      A.    Yeah.  It's shades of gray, but, you know,

            8  anyone's idea of a canoe is basically a canoe.

            9  Whitewater canoes have a bit more -- they're a bit more

           10  curved on the hull, more rocker, they call that -- so

           11  they're -- and they're perhaps a bit shorter, able to

           12  spin faster.  But, you know, basically, it's -- our

           13  general idea of a canoe is a canoe.  There's minor

           14  modifications made, depending on the purpose used.

           15      Q.    Have you seen both regular canoes and

           16  whitewater canoes on the Salt?

           17      A.    I have, yes.

           18      Q.    Both can carry significant amounts of weight?

           19      A.    Both can carry significant gear, yes.

           20      Q.    Have you seen the canoes with gear in them

           21  going down the Salt?

           22      A.    I have, yes.  The overnight gear for five

           23  days of camping and living.

           24      Q.    And people in the canoes --

           25      A.    And people as well.
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            1      Q.    As you move down the river, can you provide

            2  the Commissioners with some perspective on the rapids

            3  that need to be either lined, or if, in fact, they do

            4  need to be portaged, and how many of those exist in the

            5  Segment 2?

            6      A.    Well, of course, it depends on the skill of

            7  the boater.  But I would think that if you -- if you

            8  had precious cargo, that you were -- you really had

            9  strong motivation not to flip over your canoe, I would

           10  think that you would perhaps line the Class IV rapids,

           11  of which there's three, four of those on the stretch in

           12  question.

           13      Q.    And what does lining mean to you?

           14      A.    Lining is attaching a rope to the end of the

           15  boat and sending your boat out into the current and

           16  essentially letting it run the rapid on its own and

           17  then hauling it in with the rope at the bottom.

           18      Q.    Are you taking out your gear before you do

           19  that?

           20      A.    Probably not.  It depends how confident you

           21  are in your lining skills.  Yeah.

           22      Q.    Depends if you've done this before or if it's

           23  your first time?

           24      A.    Yeah.  I mean, it's your personal judgment on

           25  how -- you know, how confident you are in your skills.
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            1      Q.    So you mentioned you would line potentially

            2  at four rapids, and that is from below Apache Falls

            3  down to the Sleeper Rapid.  Is that right?

            4      A.    Yeah.  That would be Black Rock Rapid, the

            5  Maze Rapid, Quartzite Falls Rapid, and Corkscrew Rapid,

            6  yeah.

            7      Q.    We've had some questions about Quartzite.

            8  Have you boated Quartzite before it was dynamited?

            9      A.    Yes.  I lined it.

           10      Q.    You lined it?

           11      A.    Yes.

           12      Q.    What kind of boat was that?

           13      A.    A raft, a 14-foot raft.

           14      Q.    Can you talk about that experience?  How long

           15  did it take you, and how did you do it?

           16      A.    It took us about probably half an hour from

           17  the time we pulled in, scouted the rapid, made our

           18  decision to line it, attached the rope to the boat,

           19  proceeded to line, and got back in the boat and went on

           20  our way.

           21      Q.    Did you have any difficulty in that process?

           22      A.    I don't recall any difficulty with that

           23  process, no.

           24      Q.    If you were thinking of a historical wooden

           25  canoe or a wooden flatboat lining any of those four
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            1  rapids that you mentioned, including Quartzite, do you

            2  think it would have been possible?

            3      A.    Absolutely.  Yes.

            4      Q.    And would it be similar to the process that

            5  you use now that you just described?

            6      A.    Yeah.  The process has not really evolved.

            7  In the context of boating development, lining is pretty

            8  much how it always was.

            9      Q.    So boats from historical times made out of

           10  wood, loaded with pelts or wood or other goods, could

           11  have lined those four rapids successfully, in your

           12  opinion?

           13      A.    Yes.

           14      Q.    Is there anyplace on Segment 2 where

           15  mandatory portage is required?

           16      A.    No.

           17      Q.    And those rapids that you mentioned, the four

           18  that need to be lined, have you seen other people line

           19  those rapids?

           20      A.    No.  Never have --  Perhaps I've seen people

           21  line Quartzite Falls, actually, yeah.

           22      Q.    But you have significant boating experience?

           23      A.    Yes.

           24      Q.    Could people line those rapids without the

           25  amount of experience that you have?
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            1      A.    Yes.  In fact, when I lined that rapid that

            2  we just mentioned, that was early in my boating career,

            3  and I didn't have much experience at that point, so,

            4  you know.

            5      Q.    Are there any shallow spots on the Salt River

            6  in Segment 2, again, from about Highway 60 down to 288,

            7  that would prevent a historical wooden flatboat or

            8  canoe or rowboat from moving down the river?

            9      A.    No.  Of course the shallowness depends on the

           10  level of the river.  But I have seen the river at low

           11  flows, and you can always proceed downstream without

           12  undue difficulty.

           13      Q.    So if the river was at 300 cfs, which is

           14  about the reconstructed natural median that one of the

           15  experts has reconstructed for this case, if it was

           16  about 300 cfs, how many shallow areas or would there be

           17  any shallow areas you might encounter if you had a

           18  loaded canoe or flatboat?

           19      A.    Probably a half dozen spots along that entire

           20  stretch, gravel bars normally that would be -- river

           21  widens across the gravel bars.  It becomes shallower,

           22  you know.  You hit -- you might scrape over some rocks,

           23  but it's not -- in the context of the trip, it's not

           24  any undue difficulty.  I mean, it's just a shallow

           25  spot.  You slide over it and keep going.
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            1      Q.    So in your opinion, in a wooden boat, with

            2  the technology that existed at historical times, would

            3  you have been able to either get out of your boat or

            4  push your boat through that shallow spot without much

            5  difficulty?

            6      A.    Yes.

            7      Q.    But the vast majority of the river does not

            8  have those shallow spots.  Am I correct in that

            9  understanding?

           10      A.    There's shallow spots, you know, here and

           11  there.  I'm thinking -- I'm throwing out that half

           12  dozen as maybe the worst gravel bars, the shallowest

           13  gravel bars that would cause you to maybe step out of

           14  your boat at 300 cfs.  That's an estimate.

           15      Q.    So at 600 cfs, do the shallow spots start to

           16  disappear?

           17      A.    At 600 cfs, I've paddled the river and

           18  probably not hit a rock the entire way.

           19      Q.    Would you agree that the river is a

           20  pool-and-riffle-type river?

           21      A.    Yeah.  Pool and riffle, pool and drop, yes.

           22      Q.    What does that mean to you?

           23      A.    That means rather than a continuous gradient

           24  in which it's whitewater all the way or, you know,

           25  varying levels of whitewater all the way, it's a rapid
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            1  and then a pool, maybe with a little bit of current,

            2  maybe with not much current, then a gravel bar, and

            3  then a pool then a rapid and a pool.  So there's

            4  recovery time between the rapids, is the main

            5  implication there, from a river-running perspective.

            6      Q.    Mr. Fuller will testify -- and he has put in

            7  his PowerPoint report -- that a flatboat would be able

            8  to successfully navigate Segment 2 about 50 percent of

            9  the time across a year.  Would you agree or disagree

           10  with that statement?

           11      A.    I would -- I would think maybe even more -- a

           12  little more than that, in my opinion.

           13      Q.    Mr. Fuller has also said that a canoe from

           14  historical times would be able to navigate that segment

           15  90 percent of the time across the year.  Do you agree

           16  or disagree with that?

           17      A.    I agree.  I think the only time a canoe

           18  really wouldn't be able to navigate it would be in

           19  times of flood, exceedingly high water, when it's

           20  really hazardous.

           21      Q.    You boated also what the state is calling

           22  Segment 3, which begins below Sleeper Rapid and goes to

           23  the Roosevelt Dam.  Obviously, Roosevelt Lake is

           24  covering the river that used to exist there.  But from

           25  below Sleeper Rapid to about a mile below 288, you've
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            1  paddled.  Is that right?

            2      A.    Yes.

            3      Q.    Okay.  How does that compare to Segment 2

            4  just upstream?

            5      A.    It's a little flatter.  There's less -- less

            6  rapids.  The stream gradient is less.  Might be more

            7  gravel bars because of that.  I don't -- I don't know.

            8  Yeah, it's more or less similar, but just maybe a

            9  little -- a few less rapids, yeah.

           10      Q.    Would you agree or disagree that a flatboat

           11  or canoe could successfully -- loaded with goods --

           12  navigate from Sleeper Rapid to a mile below

           13  Highway 288, which is your experience?

           14      A.    Yeah.  I think -- I think either of those

           15  boats could navigate that section most of the time.

           16      Q.    Similar to the percentages that we talked

           17  about earlier?

           18      A.    Yeah, exactly.  Similar to those percentages,

           19  90 -- I mean, the only time that the canoe, again,

           20  would be -- really high water, that would be perhaps

           21  dangerous.  But any other time, it would be fine.

           22      Q.    So the majority of the year, you would feel

           23  comfortable advising somebody that they could bring a

           24  historical boat filled with goods, wooden, down both

           25  Segment 2 and Segment 3 as it currently exists?
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            1      A.    Yes, I would.

            2      Q.    Are split channels difficult to boat if a

            3  river is one channel and then it splits into two

            4  channels?

            5      A.    Well, it requires you to read the water and

            6  read the depth of the channel.  And normally, there's

            7  always a channel that accommodates most boats, the

            8  deepest channel.  So -- so -- yeah, sometimes you guess

            9  wrong, or sometimes you don't read the river correctly.

           10  But it's just a matter of reading the -- reading the

           11  current and assessing the channel and proceeding.

           12      Q.    So if you have experience on this river,

           13  would you know which channel is the appropriate channel

           14  to pass through?

           15      A.    After you've done it once, you usually

           16  remember those places, yeah.  Even if you haven't done

           17  it, you know, it's -- it becomes -- it becomes readily

           18  apparent which way to go in those situations.

           19      Q.    I would like to talk a little bit about how

           20  the Salt compares to other rivers throughout Arizona.

           21  And so I'll just ask you, how does the Salt compare to,

           22  for example, the East Verde River or Oak Creek?

           23      A.    Well, the Salt is sort of the most legitimate

           24  river.  That's probably not the right word choice.  But

           25  if you came from a more well-watered region to Arizona
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            1  and you looked at the majority of our rivers, there's a

            2  lot of trees that grow along the streams because they

            3  don't always have high enough water to prevent

            4  stream-side growth.  You know, a lot of our rivers are

            5  mostly dry throughout most of the year.

            6            The Salt, by contrast, is not that way.  The

            7  Salt you look at and you say that's a real river, you

            8  know.  That's -- that's got a -- got a developed stream

            9  channel.  It's actually got water in it most of the

           10  year -- I mean, a significant amount of water in it

           11  most of the time.  It runs -- you know, it drains

           12  11,000-foot mountains, snow melt.  It just -- it looks

           13  more -- it looks and feels more like a real river than

           14  those other streams you mentioned, the East Verde or

           15  Oak Creek or anything else in Arizona.

           16      Q.    And you've boated many rivers and streams.

           17  How does boating compare on the Salt River to boating

           18  some of those other streams, like East Verde or Oak

           19  Creek or perhaps the Blue River?

           20      A.    Well, the season's longer, for one, on the

           21  Salt than those other rivers you mentioned.  The width

           22  of the channel is greater, so that makes it easier --

           23  easier to find a suitable channel.  There's less --

           24  there's less trees, as I mentioned before, and less

           25  strainers.  A tree that's fallen into the river is
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            1  known as a strainer.  That's less of a threat on the

            2  Salt than on almost any other Arizona stream, I would

            3  say.  Because it's a wider river, because it does

            4  occasionally flood, it flushes out the channel, and

            5  it's just more of a real, normal-flowing river than

            6  those other stretches.  It's more -- it's more easily

            7  descended.

            8      Q.    Would you characterize the Salt in that

            9  Segment 2 and Segment 3 reach as a shallow desert

           10  stream?

           11      A.    No.  I would characterize it as a river.  I

           12  mean, a shallow desert stream, to me, is something

           13  like -- I don't know --  The Agua Fria -- the Agua Fria

           14  River that comes into North Phoenix, you know, that's a

           15  shallow desert stream.  That is mostly an ephemeral

           16  river.  You know, it only has water sometimes.  Then

           17  when it does have water after flood events, you know,

           18  it will be a shallow, little stream running through the

           19  desert.  The Salt is a river.

           20      Q.    What are some of the other shallow desert

           21  streams in Arizona?

           22      A.    Oh, just pulling from what's listed in my

           23  book, Chinle Creek, the Little Colorado River, Burro

           24  Creek, several of the Salt tributaries, perhaps.

           25  Canyon Creek.  The list goes on.  I mean, I would say
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            1  most rivers -- most water courses in Arizona would be

            2  characterized as a shallow desert stream.  The Salt, I

            3  don't characterize that way.

            4      Q.    You've also boated in what the state is

            5  calling Segments 5 and 6, which is from Stewart

            6  Mountain Dam down to Granite Reef Dam.  Is that right?

            7      A.    Correct.

            8      Q.    How many times have you boated there?

            9      A.    Oh, five or six.

           10      Q.    What was your experience boating in that

           11  area?

           12      A.    Well, I've done it in the wintertime, and

           13  it's remarkable how quiet that section can be when

           14  compared to high summer season and it's full of

           15  inner-tube floaters.  It's a pleasant -- it was a

           16  pleasant surprise.  It's a nice -- it's a nice desert

           17  river.  There's a few small rapids, some Class I

           18  rapids, maybe even Class II in there.  Yeah, I don't

           19  know.  It was -- it was -- it was remarkable, to me,

           20  that there was such a normal-seeming river resource

           21  there in a place where you don't really normally think

           22  of -- think of that being in existence.

           23      Q.    What time of year was it?  You said winter?

           24      A.    Yeah, I've done it -- I've done it mostly in

           25  the winter.  I'm not sure what month exactly, but I
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            1  don't know, 600 cfs or so.

            2      Q.    Did you see any other boaters out when you

            3  were there?

            4      A.    Yeah.  I have one or two times.  Not a ton.

            5  But a few boaters, yeah.

            6      Q.    From your perspective, having experience

            7  boating on that river, would you expect that a flatboat

            8  loaded with goods or a canoe loaded with goods, wooden,

            9  from historical times would be able to navigate that

           10  section from Stewart Mountain Dam down to Granite

           11  Creek -- or, Granite Reef Dam?

           12      A.    Yeah.  I think so.  I don't see any obstacles

           13  in there that would prevent any kind of moderately

           14  sized boat from getting down.

           15      Q.    Would you agree that boats have evolved over

           16  the years from their designs in 1912 to where they are

           17  today?

           18      A.    Yeah.  Of course.  They're like any

           19  technology; they're always evolving, yeah.

           20      Q.    So various -- there have been various stages

           21  in evolution from wooden to fiberglass and fiberglass

           22  to plastics.  Is that correct?

           23      A.    Correct.  And rubber as well, yeah.

           24      Q.    Based on the fact that boats have evolved,

           25  did that make the Salt navigable where it wasn't
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            1  navigable before?

            2      A.    In my opinion, the Salt would always have

            3  been navigable regardless of what kind of boat you're

            4  taking down.  Those -- those -- that evolution of craft

            5  that you referred to perhaps makes different rivers at

            6  the higher end of the spectrum more navigable.

            7      Q.    What rivers are you thinking of?

            8      A.    Oh, you know, Class V, VI river, like the

            9  East -- East Verde.  I don't know if that's the best

           10  example.  West Clear Creek.  Those kind of rivers maybe

           11  wouldn't be navigable in historic craft.  But something

           12  like the Salt, you know, I think it's been navigable

           13  ever since someone wanted to float a log down- --

           14  downstream.

           15      Q.    Speaking of floating logs, have you ever seen

           16  logs -- or, have you ever seen any pine trees or big

           17  trees alongside the Salt, starting at Highway 60 and

           18  moving down, growing?  Are there -- is it a wooded

           19  area?

           20      A.    There's no --  There's some pinyon pine

           21  trees.  There's not --  You know, you're kind of below

           22  the elevation of the forest at that point.  There's

           23  juniper -- you know, small juniper trees and pinyon

           24  pines.  Pretty quickly you get into Sonoran Desert

           25  cactus country.
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            1                 MR. SLADE:  I believe I'm almost done

            2  with my questioning, Mr. Chairman.  I'm just going to

            3  check with my co-counsel.

            4  BY MR. SLADE:

            5      Q.    I want to make sure we're clear.  When you're

            6  talking about the East Verde, you're talking about the

            7  East Verde River, not the Verde River?

            8      A.    Correct.  The East Verde River is a tributary

            9  of the Verde River.  East fork of the Verde would

           10  probably be the more accurate nomenclature, but it's

           11  known as the East Verde.  And it's a smaller river.  It

           12  normally runs a trickle of water, maybe 10 -- 10 cfs or

           13  something to that effect.  After rainstorms, times of

           14  flood, it has a boatable flow and can be -- can be

           15  paddled down to the Verde River.

           16                 MR. SLADE:  Mr. Chairman, those are all

           17  the questions that I have for Mr. Williams.

           18                 CHAIRMAN NOBLE:  Thank you.

           19                 Is our procedure that those who are

           20  advocating navigability also have an opportunity to

           21  examine Mr. Williams at this time?  Are there those who

           22  are advocating navigability that would like to examine

           23  Mr. Williams at this time?

           24                 Mr. McGinnis?

           25                 Mr. Helm?
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            1                 MR. HELM:  There's another choice.

            2  Those of us who have an interest but are not advocating

            3  one way or another.

            4                 CHAIRMAN NOBLE:  Thank you, Mr. Helm.

            5  Those will be last.  Those who have not yet made up

            6  their mind what it is they want to do will have an

            7  opportunity.

            8                 Now, let's go to some cross-examination

            9  of Mr. Williams, if there be any.  Are there those who

           10  would like to examine Mr. Williams?

           11                 MR. HEILMAN:  Yes, Mr. Chairman.

           12                 CHAIRMAN NOBLE:  Please come forward.

           13                 MR. HEILMAN:  Thank you.

           14                 CHAIRMAN NOBLE:  And, again, inasmuch as

           15  this is your first opportunity for examination in front

           16  of Meri Coash, would you please give your name?  And

           17  hopefully you'll have a business card.

           18                 MR. HEILMAN:  Yeah.  I provided her a

           19  business card earlier.

           20                 I'm Jeff Heilman, and I represent Salt

           21  River Project in these proceedings.

           22

           23                    CROSS-EXAMINATION

           24  BY MR. HEILMAN:

           25      Q.    Good morning, Mr. Williams.
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            1                 DIRECTOR MEHNERT:  Jeff, are those

            2  already admitted?

            3                 MR. HEILMAN:  Yes, they are.

            4  BY MR. HEILMAN:

            5      Q.    So I just have a few questions about your

            6  book Paddling Arizona.

            7      A.    Uh-huh.

            8      Q.    I just provided you with an excerpt of that,

            9  which is Exhibit C018, ASLD Number 200.  Actually, I

           10  saw in your biography online that you spent some time

           11  as a river guide on the Rio Grande River --

           12      A.    Yes.

           13      Q.    -- is that correct?

           14            How would you compare the Rio Grande River to

           15  the Salt River?

           16      A.    Well, the first thing that comes to mind is

           17  that the Salt is still -- until you get to Roosevelt,

           18  it's still a free-flowing river, so it's got more water

           19  in it than the Rio Grande does these days.  The Rio

           20  Grande is completely used.  The Rio Grande -- the

           21  section of the Rio Grande that I've worked on, which is

           22  down in Big Bend, Texas, the river's completely dry

           23  until a tributary stream comes in from Mexico called

           24  the Conchos River, and so because of that, the Rio

           25  Grande is generally a lower-volume river than the Salt
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            1  is.  They're both rivers, they both run through desert

            2  environments.  There's some similarities there.  The

            3  Rio Grande, although it doesn't have many rapids, the

            4  few rapids it does have are boulder-jam, sieve-type

            5  rapids, which are difficult to pass.  The Salt's rapids

            6  are more traditional drops, you know.

            7      Q.    And it also said that you're still a guide on

            8  the San Juan River in Utah?

            9      A.    Occasionally I guide on the San Juan, yes.

           10      Q.    And the Colorado River in the Grand Canyon?

           11      A.    And the Colorado River in the Grand Canyon.

           12      Q.    Why did you used to work on the San Juan and

           13  Colorado River as opposed to, say, the Salt River?

           14      A.    That's where the -- that's where the work is.

           15  The Salt has more opportunities for day trips, I

           16  suppose.  I guess the reason I don't work on the Salt

           17  mainly is because -- and I have worked there in the

           18  past, but it's during a part of the year that's really

           19  not as open in my schedule to engage in river guiding.

           20  I usually do Colorado -- Grand Canyon trips later in

           21  the spring and same with the San Juan.

           22      Q.    Okay.  But there's basically more commercial

           23  boating activity happening on those rivers as opposed

           24  to the Salt River?

           25      A.    Certainly the Colorado.  The San Juan, you
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            1  know, they're both pretty seasonally affected.  There's

            2  not a lot of summertime commercial trips on the San

            3  Juan, I don't think.

            4      Q.    Okay.  Let's turn to this excerpt from your

            5  book.  Would you page to Roman -- lower case Roman

            6  numeral iv?  That has the disclaimer --

            7      A.    Yeah.

            8      Q.    -- section.

            9      A.    Yeah.

           10      Q.    The second paragraph of your disclaimer

           11  reads, "Nature is constantly changing.  Rockslides

           12  occur, floods change river and creek channels, beaches

           13  erode away, and earthquakes create new terrain

           14  altogether.  Therefore, any information contained

           15  herein should be considered out of date and possibly

           16  incorrect."

           17            In your experience on the Salt River, have

           18  you seen it change drastically?

           19      A.    Drastically, no.  Have I seen it change?

           20  Yes.

           21      Q.    Have you ever seen a flood change the channel

           22  of the Salt River like you mentioned in that paragraph?

           23      A.    Like I mention in that paragraph?  Yeah,

           24  sure.  Yep.  I've seen -- I've seen gravel bars move

           25  and disappear and reemerge, yeah.
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            1      Q.    Okay.  So turning to page 28 of this excerpt,

            2  this is your description of the Lower Salt River from

            3  Saguaro Lake to Granite Reef.  And it starts with a

            4  summary of important information for a boater to know.

            5  Is that correct?  These bolded sections?

            6      A.    Sure.  Yeah.  Sure.

            7      Q.    For Difficulty, you have written "Advanced

            8  (Class I to II - whitewater)."

            9            Does this mean you think the Salt River below

           10  Stewart Mountain Dam requires advanced boating skills?

           11      A.    No.  In the introduction to this book, you'll

           12  notice that there's sort of different chapters in the

           13  book, and this -- this page that you're referencing

           14  here is in the flatwater rivers chapter.  And this

           15  chapter was written for flatwater paddlers.  So for

           16  them -- you know, for someone who has no river

           17  experience, I'm listing it as advanced because relative

           18  to the other flatwater rivers I've highlighted, it's

           19  advanced.

           20      Q.    I see.  Yeah.  Because I only have this

           21  excerpt from your book.

           22      A.    Okay.  Yeah.

           23      Q.    That makes sense.

           24      A.    Sure.

           25      Q.    Under Flow, you wrote, "minimum:  300 cfs."
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            1            What does "minimum" mean in that context?

            2      A.    I would have to read the introduction and see

            3  what my minimums are.  I think -- I think that's

            4  probably referring to, you know, what normally --

            5  normal expectations might be as to what might

            6  prevent -- provide a pleasant recreational experience.

            7      Q.    So what are normal expectations?

            8      A.    That you're not getting -- that you're not

            9  getting stuck to the point that you have to get out of

           10  your boat multiple times.

           11      Q.    So are you saying that if it was below 300

           12  cfs, you would be hitting points of the river where you

           13  would have to get out of your boat?

           14      A.    I'm not sure if you would have to get out of

           15  your boat, but you'd be scraping over rocks more than

           16  might be desired recreationally.

           17      Q.    And then it says ideal cfs -- or, ideal flow

           18  would be 500 to 1,500 cfs.  Why do conditions become

           19  less optimal above 1,500 cfs?

           20      A.    It just becomes swifter stream.  And for the

           21  clientele, for lack of a better term, the users that

           22  I'm writing for in this context, I think it would just

           23  be a more powerful stream and be a little bit

           24  hazardous.  It's higher and colder.

           25      Q.    And then moving down to what you actually
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            1  have written about this section, in the fourth

            2  paragraph on this page, you write, "About 6 miles

            3  downstream from Pebble Beach, the Verde enters on the

            4  right -- on the river right.  During times of low water

            5  when there's minimal water being released from Stewart

            6  Mountain Dam, the Verde often adds enough flow to allow

            7  for a short run below here."  [Quoted as read.]

            8            So are there times of the year where this

            9  portion of the Salt River is only boatable below the

           10  confluence of the Verde River?

           11      A.    Yeah.  I believe they shut off -- I'm not the

           12  penultimate expert on this, but I believe they shut off

           13  the Salt at Stewart Mountain Dam sometimes, so there's

           14  virtually no flow in that section.  And then when the

           15  Verde comes in, there's enough flow to paddle.

           16      Q.    Do you know about how much water the Verde

           17  contributes at that confluence during those times?

           18      A.    I don't.

           19      Q.    A guess?

           20      A.    Well, 2-, 3-, 400 cfs, yeah.

           21      Q.    All right.  So turning to page 208 of this

           22  excerpt, this is a section of your book entitled "Salt

           23  River (Upper-Daily)."  This is in a different section

           24  of the book than the last chapter we were discussing?

           25      A.    Yes, exactly.
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            1      Q.    What do you mean when you refer to the

            2  stretch of the river as "daily"?

            3      A.    It's the first, I think, seven miles below

            4  the U.S. 60 bridge, where there's a road right along

            5  the river, so that's a section that people do as a day

            6  run where you don't have to bring your camping gear.

            7      Q.    Okay.  Under the Gradient, it says, "35 fpm."

            8  fpm stands for?

            9      A.    Feet per mile.

           10      Q.    So it's your understanding that generally

           11  this section of the Upper Salt lowers in elevation

           12  35 feet per mile, approximately?

           13      A.    Yeah, on average, over those seven miles, I

           14  suppose, that's where the number comes from.

           15      Q.    And then under Flow, you have a minimum flow

           16  for different types of boats, 500 cfs for rafts, 300

           17  cfs for kayaks, and 200 cfs for inflatable kayaks.  And

           18  since this is a different section of your book, are

           19  these minimums also for different expectations?

           20      A.    Yes, exactly.  These are for -- you know, a

           21  whitewater paddler's expectations for a pleasant

           22  experience.  Yeah.

           23      Q.    So if the river is running below 200 cfs and

           24  you are in an inflatable kayak, what kind of problems

           25  would you start encountering below that 200 cfs
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            1  minimum?

            2      A.    You just hit more rocks.  You might have to

            3  jump out of your boat a time or two.  You know, I'm

            4  writing this book for someone who's come in here to run

            5  the river and enjoy -- enjoy their time.  So it's all

            6  about expectations.  I know people have run the river

            7  lower than 200 cfs in inflatable kayaks.  And if

            8  they're fine with getting out of their boat a time or

            9  two, that's great.  But I'm writing it for someone

           10  coming from out of state, perhaps, who, you know, wants

           11  to go run a river.  And 200 cfs for an inflatable kayak

           12  would be -- would be, I guess, a normal expectation.

           13      Q.    So since the minimum for just a regular

           14  kayak, as opposed to an inflatable kayak, is 300 cfs,

           15  are inflatable kayaks a lot better for low water

           16  conditions?

           17      A.    Yeah.  They are.

           18      Q.    Why is that?

           19      A.    Well, because they -- maybe they draw a

           20  little bit less water.  They have a shallower draft, I

           21  think, than a hard kayak.  They -- I'm not -- you know,

           22  I think -- I think -- I think, again, it comes down to

           23  expectations.  Someone in a hardshell kayak wants more

           24  water.  It's a little bit more advanced boat, and

           25  that's probably where I come up with that, really.
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            1      Q.    Okay.  And then when you say minimum 500 cfs

            2  for rafts, did you have a specific type of raft in

            3  mind?

            4      A.    Yeah, I was thinking, like, a 14- or

            5  16-foot-long raft with, you know, four or five people

            6  paddling it or oars and oarsmen rowing it, which would

            7  require more water, bigger boat.

            8      Q.    I see.

            9            And then below the minimums, you have ideal

           10  1,000 to 3,000 cfs.  When you're saying "ideal," are

           11  you referring to all three of those types of boats,

           12  generally, or --

           13      A.    Yeah, I suppose I am.  I might throw out

           14  inflatable kayaks.  I'm primarily a kayaker, so I'm

           15  writing it from a kayak -- hardshell-kayaker

           16  perspective.  So I think that probably influenced my --

           17  my numbers in the ideal category.

           18      Q.    I see.

           19            Then under Gage, you have "Salt near" -- how

           20  do you say that?

           21      A.    Chrysotile.

           22      Q.    -- Chrysotile."

           23            Do you usually check the gages before you go

           24  out paddling?

           25      A.    I do, yeah.
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            1      Q.    And then for the Likely Season here, you

            2  wrote, "February to early May / Heavy monsoon years

            3  provide flows in August and September."

            4            So generally, for the kind of expectations

            5  you're talking about, the boating season for the Upper

            6  Salt is only four months, give or take?

            7      A.    Yeah, maybe five, throw in a monsoon month in

            8  there.

            9      Q.    And is that when the flow -- what is the flow

           10  during that boating season, generally?

           11      A.    Well, it's a highly variable river, so it

           12  depends.  It goes from year to year.  You know,

           13  generally, in a -- in a -- in a normal winter, the flow

           14  would be probably between -- would be a thousand cfs or

           15  more from February to early May.  That's where I'm

           16  coming up with that season.

           17      Q.    When you say "highly variable," what kind of

           18  swings in flow do you see during that season?

           19      A.    Oh, well, you can see here the Peak Flow is

           20  76,000 on January 8th, 1993, so, you know, February's

           21  peak is probably not too much below that.  So anywhere

           22  from 70,000 cfs to -- in a drought year, you know, it's

           23  probably running around its base flow of 200.

           24      Q.    Do you change the type of boat you use

           25  depending on --
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            1      A.    I do not personally.  I almost always take a

            2  hardshell kayak, although at lower water, I might take

            3  a packraft, maybe a canoe, if I owned one presently.

            4  Yeah, I usually take a kayak.

            5      Q.    Okay.  Then moving down into the text, in

            6  your description, the third paragraph reads, "The

            7  standard put-in is located at a large eddy a few

            8  hundred yards down the road from the highway.  Some

            9  elect to launch closer to the highway bridge, however,

           10  and run a gravel bar rapid above the main put-in."

           11            What do you mean when you say "gravel bar

           12  rapid"?

           13      A.    Oh, it's a gravel bar with a couple of

           14  steeper channels cut through it.  So it's just sort of

           15  a type of rapid rather than a bedrock ledge or a side

           16  creek dumping debris boulders in.  It's a gravel bar

           17  with channels in it.

           18      Q.    I might be having some obvious questions

           19  because I'm not a boater.

           20      A.    That's fine.

           21      Q.    And what do you mean when you refer to an

           22  eddy?

           23      A.    An eddy is either calm or upstream-moving

           24  current on the sides of the river that -- where you can

           25  slow down and stop, and it's how you gain control when
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            1  you're running rivers.  You go from eddy to eddy

            2  whenever the current's too strong or -- you know.

            3      Q.    I see.

            4            And then the next paragraph reads, "There is

            5  another short steep gravel bar leading into a wall

            6  immediately below the main put-in eddy, then a

            7  straight-away leads to Tailings Rapid, where the river

            8  bends right."  [Quoted as read.]

            9            What is a Tailings Rapid like?

           10      A.    Tailings Rapid?  Yeah, I don't have a great

           11  recollection of Tailings Rapid.  I mean, I think it's

           12  just another -- I think it's another sort of gravel bar

           13  rapid with a few channels pouring through it.

           14      Q.    Okay.

           15      A.    Yeah.

           16      Q.    Then you say, "Next is Bump & Grind - an

           17  aptly named shallow gravel bar."

           18            What is Bump and Grind like?

           19      A.    It's -- like I describe, it's a gravel bar

           20  and it changes with each flood.  So some years there's

           21  a good channel through it, and some years there's not a

           22  great channel through it.  And so, you know, usually

           23  you'll -- you'll hit a rock at some point and you'll

           24  slide over a rock at some point.

           25      Q.    So when you say shallow gravel bar, what does
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            1  "shallow" mean?

            2      A.    Oh, less than 6 inches.

            3      Q.    Then the next line reads, "The narrow rapid

            4  just below here that sluices against the right wall is

            5  called Maytag.  This one tends to spin rafts around,

            6  hence the name.  It is fast and powerful, but

            7  straightforward with no big holes."

            8            What do you mean when you say the Maytag

            9  tends to spin rafts around?

           10      A.    It means there's a -- the currents are such

           11  that it spins your boat around.  It's not really a

           12  threat.  It's just -- it's just the way you kind of

           13  have to run that rapid.

           14      Q.    Okay.

           15      A.    Yeah.

           16      Q.    And when you say "holes," what does that

           17  refer to?

           18      A.    A hole is where a rock is in the river and

           19  the water's pouring over the rock creating a hydraulic

           20  of whitewater.  There -- there -- that's -- that's --

           21  it's the main whitewater feature that creates rapids,

           22  holes and waves.  A wave would be the same feature with

           23  more water going over it, so it wouldn't be as steep of

           24  a hydraulic.  It would just be one wave.

           25      Q.    I see.
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            1      A.    Yeah.

            2      Q.    The next line says, "Next is Grumman, where

            3  some sizable holes do lurk."

            4            Some of those features that you were just

            5  discussing, those hydraulics, those occur at this

            6  Grumman Rapid?

            7      A.    Yes.

            8      Q.    And then you write, "The river makes a sharp

            9  right along a cliff wall above Mother Rock.  At higher

           10  flows, look for a great surf hole above Mother Rock on

           11  the right."

           12            What's a surf hole?

           13      A.    Well, it's the same thing I just described.

           14  It's a hole, but it's shaped -- it's -- it's -- it's

           15  all about the depth of the hydraulic, you know.  A

           16  steep --  If water was barely pouring over a rock in a

           17  steep fashion, that's going to make a pour-over -- what

           18  we call a pour-over hole.  Those are to be avoided.

           19  You can run them, but they're -- they're more of a

           20  hazard.  A regular hole, there would be more water

           21  going over it, less of a hazard.  A little bit more

           22  water, you almost turn it into a wave.  That's what we

           23  would call a surf hole.  And it's a fun -- it's a fun

           24  feature to go in and practice your skills in.

           25      Q.    So at higher flows, those holes become less


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      312


            1  of a hazard?

            2      A.    Yeah, at higher flows, holes become waves,

            3  but then other hazards form because there's faster

            4  current.

            5      Q.    And why do you want to avoid those smaller,

            6  more steep hydraulic --

            7      A.    They're just abrupt drops.  They're just --

            8  they're just, you know, an abrupt drop that can make

            9  your boat unstable.

           10      Q.    Okay.  And then the next line reads, "Next is

           11  Eagles Nest, sometimes called Overboard.  This is a

           12  left turn with some big potentially hazardous rocks

           13  along the right bank.  At most levels, a good play hole

           14  exists toward the bottom of the rapid.  This is -- this

           15  same hole can of course flip small rafts or

           16  unsuspecting paddlers."  [Quoted as read.]

           17            Why are the big rocks on the right of the

           18  river potentially hazardous?

           19      A.    Because they're undercut rocks, so at certain

           20  water levels -- at particular water levels, you can --

           21  there's entrapment potential.  You can go under a rock

           22  like that, and it's a dangerous situation.  At higher

           23  flows, that undercut is covered by water, so it's not

           24  as much of a threat.  And at lower flows, there's not

           25  so much push to the current going in there, so it's not
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            1  as much as a threat.

            2      Q.    I see.

            3      A.    Yeah.

            4      Q.    So there's a window -- flows that's

            5  dangerous?

            6      A.    Exactly.

            7      Q.    And when you say "a good play hole," that's

            8  what you were referring to earlier?

            9      A.    Yeah.

           10      Q.    The kind you can practice on?

           11      A.    Yes, exactly.  Yeah.

           12      Q.    And have you seen rafters or paddlers flip at

           13  Eagles Nest?

           14      A.    Yes.  I have.

           15      Q.    Okay.  And then a couple paragraphs down, you

           16  write, "The next few miles of river are splashy Class I

           17  and II.  Just past 2nd Campground where raft guides and

           18  other paddlers often camp, the river bends right into

           19  Exhibition Rapid.  This one holds the biggest waves on

           20  the run.  A few easy ledge rapids lead down the Cibecue

           21  Rapid" -- is that --

           22      A.    Yeah, that's right.

           23      Q.    -- "and Cibecue Creek, a popular take-out."

           24  [Quoted as read.]

           25            I think you kind of answered this.  But could
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            1  you explain what you mean by the -- when you say that

            2  the Exhibition Rapid holds the biggest waves on the

            3  run?

            4      A.    It's a wave drain rapid, so the river's

            5  constricted, and if you choose to take the center

            6  channel, there's -- there's big waves there.  Yeah.

            7      Q.    And that's something that rafters kind of

            8  want to boat on?

            9      A.    Yeah.  It depends on your comfort level.

           10  I've run down waves on that sometimes, and at other

           11  times, I've snuck through the rapid to the left side of

           12  those waves.

           13      Q.    And what governs your decision whether you're

           14  going to sneak by it or --

           15      A.    Depends how -- how wet I want to get, how

           16  much fun I want to have.

           17      Q.    And then next you write, "For those who

           18  continue downstream, a steep gravel bar called 3-way

           19  keeps the action going, then the river turns right into

           20  Salt River Draw Rapid."

           21            Could you explain what you mean by "a steep

           22  gravel bar"?

           23      A.    Oh, a shorter gravel bar rather than a long,

           24  gradual thing that you may slide down.  It's just a

           25  little bit of a steeper drop, so it's a shorter
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            1  distance to the rapid.

            2      Q.    And then you write, "Next is Mescal, a simple

            3  yet forceful drop with a fast and shallow hole."

            4            What did you mean by "forceful drop"?

            5      A.    I mean that that hole I'm referring to is --

            6  you know, there's a lot of current going into that

            7  hole.  So if you're unsuspecting, if you're not paying

            8  attention, you can get swept into that hole.

            9      Q.    And it's a shallow hole?

           10      A.    Yeah, shallow -- yeah, shallow hole.  I

           11  guess, again, that depends on the flow of the river at

           12  the time.

           13                 CHAIRMAN NOBLE:  Mr. Heilman, would this

           14  be an appropriate time to take a break?

           15                 MR. HEILMAN:  Absolutely.

           16                 CHAIRMAN NOBLE:  I --  In looking at

           17  this, we expect you're going to examine him on the

           18  entire --

           19                 MR. HEILMAN:  Yeah, there's one last

           20  section, but there's less questions about it.

           21                 CHAIRMAN NOBLE:  Okay.  There's --

           22                 MR. HEILMAN:  But we can take a break.

           23  That's fine.

           24                 CHAIRMAN NOBLE:  Would that be all

           25  right?
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            1                 MR. HEILMAN:  Sure.

            2                 CHAIRMAN NOBLE:  Okay.  We will stand in

            3  recess for 10 minutes.

            4            (A recess was taken from 10:03 a.m. to 10:15

            5  a.m.)

            6                 CHAIRMAN NOBLE:  Mr. Williams, are you

            7  ready?

            8                 THE WITNESS:  I am.

            9                 CHAIRMAN NOBLE:  Okay.  Mr. Heilman,

           10  please proceed.

           11  BY MR. HEILMAN:

           12      Q.    Okay.  Let's turn to the last section about

           13  the Salt River in your book, which is 212 of the

           14  exhibit.  This is the section where you describe

           15  Salt -- the "Salt River (wilderness)" section.

           16            For the Difficulty of this stretch, you write

           17  III to IV.  You're referring to the classes of the

           18  rapids on that section.  Is that --

           19      A.    Correct.

           20      Q.    And so there are Class IV rapids on this

           21  section?

           22      A.    Yeah, there's four Class IV rapids.

           23      Q.    Do you -- could you name those four?

           24      A.    Black Rock, The Maze, Quartzite, and

           25  Corkscrew.
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            1      Q.    So Quartzite, even though it's -- after

            2  blasting, it still can be a Class IV rapid?

            3      A.    Yeah, depends on the water level.  It's a

            4  Class III at some times.

            5      Q.    And then for Flow, you've written "minimum:

            6  400 cfs (many runs have been made at lower levels),"

            7  and "ideal:  1,000 to 3,000 cfs."

            8            Have you ever -- have you personally ever run

            9  the river below 400 cfs?

           10      A.    No, I haven't.  I've done it at 400 a couple

           11  times.

           12      Q.    What's that experience like?

           13      A.    Oh, great.  I'm always surprised by how I

           14  don't do it more at lower levels.  Yeah, it's really

           15  fun.

           16      Q.    And then for Likely Season, you have "March

           17  to May."  Do you say "likely" because you can't really

           18  predict how long the season will be?

           19      A.    Yeah, exactly.  Because it's such a highly

           20  variable environment down here in the Southwest.  You

           21  know, some years, it's not gonna ever get to a thousand

           22  cfs, and some years, it will be, you know, 2-, 3-,

           23  4,000 cfs throughout that entire period.

           24      Q.    So there's been years where there hasn't even

           25  really been a season?
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            1      A.    Well, not in that context.  Yeah, certainly

            2  there's been years it's been 200 cfs throughout the

            3  whole time.  I would call those, you know, pretty

            4  severe drought years, but we do have them.

            5      Q.    Right.

            6

            7            EXAMINATION BY COMMISSIONER ALLEN

            8                 COMMISSIONER ALLEN:  I would like to ask

            9  a question.  Do you have your own gage so you know what

           10  the cfs is?

           11                 THE WITNESS:  The United States

           12  Geological Survey has a gage published on the Internet

           13  that's accessible, so that's how I get that

           14  information.

           15                 COMMISSIONER ALLEN:  Okay.

           16

           17               CROSS-EXAMINATION (CONTINUED)

           18  BY MR. HEILMAN:

           19      Q.    Okay.  Then moving down to the text of your

           20  description of this part of the river, moving down to

           21  the last line on this page, then on to the next page,

           22  it reads, "Below Gleason the Salt River Canyon

           23  Wilderness officially begins on river left, while the

           24  river right remains the White Mountain Apache

           25  Reservation until Lower Corral Canyon, located several
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            1  miles farther downstream.  Within a couple miles below

            2  Gleason Flat, you'll encounter Eye of the Needle Rapid,

            3  and Black Rock - a class IV rapid."

            4            And you mentioned Black Rock earlier.  Could

            5  you describe what that rapid's like for me?

            6      A.    It's a short ledge with a couple different

            7  chutes going through.  The current piles into a cliff

            8  wall below on the left.  It's powerful currents.  I

            9  believe there's a flood channel on far river left there

           10  that you can --  If you're to portage the rapid, I

           11  think that's the portage route.

           12      Q.    I see.

           13      A.    Yeah.

           14      Q.    And then in the next paragraph, you write,

           15  "Class II and III action continues for several miles as

           16  the river winds through desert hills.  The whitewater

           17  picks up and the canyon pinches down below Lower Corral

           18  Canyon.  First is The Maze, then Pinball.  Both of

           19  these bouldery rapids require ferry moves in swift

           20  current."

           21            What's The Maze Rapid like?

           22      A.    The Maze is a -- has several boulders

           23  sprinkled throughout the rapid.  So it's just a little

           24  bit more complex in its current -- in its -- the way

           25  the currents react.
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            1      Q.    And --  Okay.  So, then, what do you mean

            2  when you say boulder rapids require ferry moves in

            3  swift currents?  I'm not sure what a ferry move is.

            4      A.    Yeah, it just means crossing the current,

            5  crossing the river, so like a ferry -- like a ferryboat

            6  would cross a river, you know, it's crossing a section

            7  of current, so it requires some boat angle and, you

            8  know, some balance.

            9      Q.    Okay.  And could you also describe what the

           10  Pinball Rapid is?

           11      A.    Pinball?  I honestly don't have great

           12  recollection of Pinball.  Sorry.

           13      Q.    No problem.

           14            Then a couple paragraphs down, you write,

           15  "Just below Quartzite, Corkscrew Rapid is the final

           16  major obstacle to Jump Off Canyon.  The river remains

           17  swift with occasional Class III down to Cherry Creek,

           18  then you are officially on the paddle out."

           19            What do you mean when you say the Corkscrew

           20  Rapid is a major obstacle?

           21      A.    It's another one of those Class IVs that

           22  requires scouting for most paddlers.  And there's --

           23  it's -- it's tricky to negotiate it successfully.

           24  Yeah.  That's pretty much it.  It's easy -- easy

           25  portage on the left, or you could line a boat there.
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            1  It's not a long rapid, but it is a little bit delicate

            2  to negotiate it successfully.

            3      Q.    Okay.  I just have a few questions about your

            4  testimony earlier with Mr. Slade.  You two were talking

            5  about canoes and you said the phrase "a significant

            6  amount of cargo."  You've seen these canoes on this

            7  section of the river with a significant amount of

            8  cargo.  What does "a significant amount of cargo" mean?

            9      A.    I've seen canoes on the river that are doing

           10  a four-day river trip, so they've got -- they've got

           11  their tent, their sleeping bag, their food, their

           12  stove.  I don't know what else you would bring normally

           13  for a four-day camping trip, but that all -- you know,

           14  all their clothes.  That all adds up to, you know -- I

           15  don't know -- a hundred pounds of gear --

           16      Q.    I see.

           17      A.    -- that's loaded in the boat, yeah.

           18      Q.    I see.

           19            And you also mentioned this idea if you were

           20  carrying precious cargo down the river, there's about

           21  four rapids you would line.

           22      A.    Uh-huh.

           23      Q.    If you were carrying precious cargo -- and

           24  you said you wouldn't take your gear out when you were

           25  lining it.  If you were carrying precious cargo, would


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      322


            1  your decision to take that out before lining change?

            2      A.    Well, it all depends on your -- your judgment

            3  and your comfort level with the situation.  You know,

            4  if you have stuff rigged in your boat, tied in tightly,

            5  then there's really no need to take it out, because

            6  even if your boat flips over, it's still gonna stay in

            7  there.  If not, then maybe you want to take it out and

            8  portage it around.  I don't know.  Depends on --

            9  depends on your comfort level.

           10      Q.    Okay.  Then you also mentioned something

           11  called the packraft.

           12      A.    Yeah.

           13      Q.    Do you have any idea of when people started

           14  using those or when they became available?

           15      A.    Yeah.  Packrafts were developed after World

           16  War II.  They were -- they were Air Force survival

           17  craft, and -- and they sort of developed from there.

           18  The first documented use of packraft was in Copper

           19  Canyon in 1952 by Dick Griffith.  And the technology's

           20  developed since then and exploding in the last decade.

           21      Q.    Okay.  And then my last question is, how did

           22  you get involved in these proceedings?  When were you

           23  first approached to become a witness?

           24      A.    Eddie Slade called me on the telephone a

           25  couple weeks ago.
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            1      Q.    Okay.  And you said -- I believe you

            2  testified that you know Mr. Dimock previously?

            3      A.    I do, yeah.

            4      Q.    Have you discussed these proceedings with him

            5  at all?

            6      A.    No.

            7      Q.    How about Mr. Fuller?

            8      A.    Yes, I did meet Mr. Fuller.  Actually, that

            9  may have been the first -- that wasn't directly

           10  relating to these proceedings.  But I met Jon a year or

           11  two ago in Flagstaff regarding this same issue.

           12      Q.    I see.

           13      A.    Yeah.  I think I was just providing him with

           14  information at that point.

           15                 MR. HEILMAN:  Okay.  That's all the

           16  questions I have.  Thank you for speaking with us

           17  today.

           18                 THE WITNESS:  Sure.

           19                 CHAIRMAN NOBLE:  Yes.  Is there anyone

           20  else who would like to cross-examine?

           21                 MR. HOOD:  I have just a few questions,

           22  Mr. Chairman.

           23                 CHAIRMAN NOBLE:  Have you provided a

           24  card to the court reporter?

           25                 MR. HOOD:  Mr. Chairman, I have not.  I


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      324


            1  had one in my shirt pocket yesterday that I didn't get

            2  to use yesterday.  It's in my car, and I'll bring it

            3  after lunch.

            4                 My name is Sean Hood.  Mr. Williams, I

            5  represent Freeport Minerals Corporation.  Thanks for

            6  coming down today.  I just have a few follow-up

            7  questions for you.

            8

            9                     CROSS-EXAMINATION

           10  BY MR. HOOD:

           11      Q.    Do you still have your excerpt of Paddling

           12  Arizona Mr. Heilman --

           13      A.    I do.

           14                 CHAIRMAN NOBLE:  Mr. Hood, could you

           15  move the microphone just slightly closer to your mouth?

           16                 MR. HOOD:  Is that going to work for

           17  you, Mr. Chairman?

           18                 CHAIRMAN NOBLE:  It's working for me

           19  fine.

           20                 MR. HOOD:  Fantastic.

           21                 How about you, Joe?  Is this okay?

           22                 MR. SPARKS:  Fine.

           23                 MR. HOOD:  Usually projection is the

           24  least of my problems.  We'll get there.

           25


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      325


            1  BY MR. HOOD:

            2      Q.    Mr. Williams, you grew up spending a lot of

            3  time in Northern Idaho.  Is that right?

            4      A.    I did, yeah.

            5      Q.    In fact, northern Idahoans actually call it

            6  North Idaho instead of Northern Idaho.  Isn't that

            7  right?

            8      A.    That's right.

            9      Q.    That's because they sort of see themselves as

           10  different from the folks who live south of them?

           11      A.    Perhaps.

           12      Q.    Okay.  You spent a lot of time there because

           13  your parents had a cabin on Lake Pend Oreille?

           14      A.    Uh-huh.

           15      Q.    My wife's folks do as well, so I'm familiar

           16  with the lake.

           17            What part of the lake were you on?

           18      A.    The bay.

           19      Q.    The bay?

           20      A.    Yeah.

           21      Q.    They have -- their place is in Sagle, right

           22  across from Sandpoint.

           23      A.    Beautiful.

           24      Q.    You spent -- how many summers would you say

           25  you spent time on Lake Pend Oreille?
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            1      A.    Oh, from the time I was six years old until I

            2  was 17.

            3      Q.    Okay.  Lake Pend Oreille, for those who don't

            4  know, it is a very impressive, huge lake.  Is that fair

            5  to say?

            6      A.    Correct, yeah.

            7      Q.    Incredibly deep, they do submarine testing

            8  and all sorts of things of that nature?

            9      A.    Yeah.  Yeah.

           10      Q.    Do you have other experience boating in Idaho

           11  aside from -- I'm sure you boated the lake from time to

           12  time?

           13      A.    Yeah.  Grew up running motor boats on the

           14  lake and cut my teeth running rivers in Idaho.

           15      Q.    What rivers in Idaho did you run?

           16      A.    The Salmon, the Payette, the Lochsa -- yeah,

           17  many other smaller streams as well.

           18      Q.    What are some of those?

           19      A.    Oh, the Secesh, the South Fork of the Salmon,

           20  the Crooked Fork, Big Sand Creek, the Lolo Creek, the

           21  Potlatch River, you know.

           22      Q.    Those smaller creeks that you just mentioned,

           23  what sort of craft did you use to run those rivers?

           24      A.    Almost all whitewater kayak.  Some of the

           25  bigger rivers I ran in a raft.
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            1      Q.    And the whitewater kayaks that you used, are

            2  those similar to the kayaks that you still use today?

            3      A.    Yes.

            4      Q.    Your preferred craft -- anytime you're

            5  running a river, it sounds like you're a kayak guy?

            6      A.    Yeah, that's my preferred craft.  I paddle a

            7  lot of packrafts these days.  And usually for work,

            8  when I'm guiding, I'm in a raft -- a full-size raft.

            9  But I'm primarily a whitewater kayaker, yeah.

           10      Q.    And the rafting, you're referring back to the

           11  work you do on the San Juan and the Colorado?

           12      A.    Yeah.  And in Idaho, I used to work on the

           13  Salmon and the Payette.

           14      Q.    Talk just a little bit about the whitewater

           15  kayaks that you use.  What material are they made out

           16  of --

           17      A.    Plastic.

           18      Q.    And can you be more specific?  I know there's

           19  a few different varieties.

           20      A.    Polyethylene plastic, I think, it's called.

           21  A couple different ways of forming them.  There's

           22  rotomold plastic, which is a powder, as I understand

           23  it, that's put into a mold that's spun in centrifugal

           24  force, and that's how the boat's created.  Then there's

           25  also blow molding, in which -- it's like a molten,


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      328


            1  melted plastic that's blown with hot air into the mold.

            2  So there's the two ways they make modern whitewater

            3  kayaks.

            4      Q.    It's designed to be light and durable, right?

            5      A.    Correct, yeah.

            6      Q.    Do you have a -- do you have a sense -- and

            7  you might not.  We've heard testimony from others, and

            8  I'm sure we'll hear more from people who do know this.

            9  Do you have a sense for when in time that sort of

           10  plastic kayak developed?

           11      A.    Yeah.  In the '70s -- the mid-'70s.  The

           12  Hollowform River Chaser was the first plastic kayak on

           13  the market.

           14      Q.    And since then, they've gotten somewhat

           15  lighter and somewhat more durable?

           16      A.    They've not gotten lighter.  They've gotten

           17  more durable.

           18      Q.    Mr. Slade asked you a series of questions

           19  about navigability.  Do you recall those, generally?

           20      A.    Yes.

           21      Q.    What is your understanding of the federal

           22  test for navigability for title?

           23      A.    My understanding is that it's -- a stream has

           24  to be navigable for commerce in its normal or natural

           25  condition at the time of statehood.
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            1      Q.    And do you have a sense for what that means

            2  in terms of what sort of activities would constitute

            3  navigation?

            4      A.    Getting goods to market, hauling --  In 1912,

            5  I assume it would be maybe someone hauling animal skins

            6  or mining equipment downstream.  That's speculation,

            7  but that would be my assumption.

            8      Q.    Do you have an understanding about whether

            9  modern recreational boating constitutes navigation for

           10  purposes of that test?

           11      A.    From the definition I just offered, I don't

           12  know that it's the same animal we're talking about.

           13      Q.    Okay.  I want to talk a little bit --

           14  Mr. Heilman covered virtually everything I wanted to

           15  ask you about the excerpts that we have in evidence,

           16  which is -- C018 is the item number, at part 200, put

           17  in evidence by the Arizona State Land Department.

           18            I want to talk a little bit about some of the

           19  other things that's in your Paddling Arizona book

           20  that's not part of this excerpt, which is just the Salt

           21  excerpts.

           22      A.    Uh-huh.

           23      Q.    Okay.  What other -- and I think the cover of

           24  the book says, "A Guide to Lakes, Rivers, and Creeks."

           25      A.    Uh-huh.
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            1      Q.    So you are talking about paddling a wide

            2  variety of lakes, rivers, and creeks in Arizona.

            3      A.    Uh-huh.

            4      Q.    Is that right?

            5      A.    Uh-huh.

            6      Q.    Yes?

            7      A.    Yes.  Yes.

            8      Q.    I know what you mean, but it doesn't

            9  translate as well on the transcript.

           10      A.    Sure.

           11      Q.    Let's --  Give an overview for us, if you

           12  would, about some of the other rivers and creeks and

           13  streams that you go through in this book.

           14      A.    Well, it's a range.  Everything from a lake

           15  to a flatwater river, like, perhaps the Lower Colorado,

           16  which is a deep -- you know, a deep river with maybe

           17  minimal river current to -- on up to rivers, like the

           18  Salt, that's sort of a typical moderate river, to steep

           19  creeks like Oak Creek near Sedona or a tributary of Oak

           20  Creek near Sedona.  So sort of the gamut of, you know,

           21  the easiest flatwater that you could -- that you could

           22  take anyone on, to, you know, upper end -- I guess it's

           23  not your definition of navigability, but upper end --

           24  you know, streams that require expertise.

           25      Q.    And these are all creeks, streams, or rivers
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            1  in Arizona that you personally have paddled?

            2      A.    Correct.

            3      Q.    And have you paddled them all in a kayak?

            4      A.    No.  I've probably done a couple of them in

            5  an inflatable kayak perhaps or a raft, maybe a

            6  sit-on-top kayak.  At most -- the vast majority were

            7  done in a kayak, but I've done -- a few have been in

            8  other boats.

            9      Q.    What's --  Talk to me about Topock Marsh.  A

           10  maybe I'm pronouncing that incorrectly.

           11      A.    Topock, I think.

           12      Q.    I'll spell it, for the record.  T-o-p-o-c-k.

           13            Tell us about that marsh.  That's one of your

           14  favorite places to paddle.  Is that --

           15      A.    Well, yeah, for flatwater paddling.  It's a

           16  backwater of the Colorado River.  It's a vast marsh

           17  land with lots of bird life.  And, you know, it's a big

           18  swamp, basically, you can paddle around in.  There's

           19  lots of little bays and inlets and reeds and lots of

           20  little nooks and crannies to explore over there on the

           21  Lower Colorado River.

           22      Q.    And what crafts have you used in that marsh?

           23      A.    Touring kayak, which is a 14-foot-long kayak.

           24      Q.    Polyethylene?

           25      A.    Polyethylene plastic, yeah.
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            1      Q.    Talk to us about Tonto Creek.  You enjoy

            2  paddling Tonto Creek as well.  Is that right?

            3      A.    Uh-huh.

            4      Q.    Where is Tonto Creek?

            5      A.    Tonto Creek drains Mogollon Rim around

            6  Payson, just -- just east of Payson.  It runs down

            7  through a series of gorges, comes out into the Gisela

            8  Valley, runs through gravel bars for several miles, and

            9  then goes through another lower gorge, which is easier,

           10  but similar in scenery to the upper gorges, and then it

           11  dumps out into gravel bars in the valley above

           12  Roosevelt.  It's a major contributor to Roosevelt

           13  Reservoir.

           14      Q.    Tonto's a tributary to the Salt?

           15      A.    Tonto is a tributary to the Salt, yes.

           16      Q.    How many times have you paddled Tonto Creek?

           17      A.    A dozen times.

           18      Q.    And did you -- did you say it was in your

           19  polyethylene kayak?

           20      A.    Yeah, I think I've probably been in a kayak

           21  almost every time.

           22      Q.    Okay.  What are some other -- what are some

           23  other --  Have you spent time on the Verde River?

           24      A.    I have.

           25      Q.    In your kayak?
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            1      A.    Kayak, packraft, sit-on-top kayak, different

            2  types of kayaks, fiberglass kayak.  That's probably

            3  about it.

            4      Q.    What about the Gila River?  Spend time

            5  boating --

            6      A.    Very little.  Very little.  I've done the

            7  Gila one time from above the town of Safford, and I've

            8  done other stretches higher up in New Mexico.

            9      Q.    What craft did you use on the Gila?

           10      A.    Kayak -- a plastic kayak.

           11      Q.    What --  Over the last couple years, what are

           12  some other creeks or streams in Arizona that you've had

           13  a chance to paddle in your kayak?

           14      A.    Nothing -- not too much new that's not in the

           15  book.

           16      Q.    That's fine if it's in the book.

           17      A.    Yeah, pretty much anything in the book.  It's

           18  been kind of dry lately, so I'm not sure what I've --

           19  I did Tonto Creek last year, Woods Canyon, a tributary

           20  of Beaver Creek in Northern Arizona.  Oak Creek a

           21  number of times, Pumphouse Wash.  That's pretty much

           22  what I've done lately.

           23      Q.    Where is Pumphouse Wash?

           24      A.    It's upper Oak Creek.  It's a tributary.

           25  It's the main river bed of Oak Creek, but above the
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            1  permanent spring water source at Sterling Canyon is

            2  known as Pumphouse Wash.

            3      Q.    That's one, again, that you've done in your

            4  kayak -- polyethylene kayak?

            5      A.    Yeah.  Classic whitewater kayak, yeah.

            6      Q.    In your book here, we've got an excerpt from

            7  Paddling Arizona.  You have a description of Quartzite

            8  Falls.  You say it "was once a formidable drop

            9  containing a very sticky hole."  Does that sound right?

           10      A.    Yeah.

           11      Q.    You said in your book that most trips

           12  portaged the falls.  Is that right?

           13      A.    Correct.

           14      Q.    Do you know -- and we'll hear more evidence

           15  on this as the weeks -- weeks progress.  But how many

           16  people have died trying to get through Quartzite Falls?

           17      A.    I'm not aware.  I know of at least one, maybe

           18  two, but I'm really not aware of that.  Since it hasn't

           19  been such a lethal drop since 1993, nobody's died since

           20  then, to my knowledge.

           21      Q.    You're aware of deaths prior to the incident

           22  that occurred -- the explosion?

           23      A.    Yeah.

           24      Q.    But you're just not sure how many?

           25      A.    I'm not sure.  And that's even -- that's not
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            1  something I'm particularly well schooled on.  But I

            2  think there was one drowning there, at least -- one

            3  drowning that really sort of maybe boosted its

            4  reputation, even beyond what it deserved.

            5      Q.    I want to go back to when you first -- and

            6  this touches on some of the last questions that

            7  Mr. Heilman had for you.

            8            When you were first contacted by Mr. Fuller,

            9  what was the discussion about what your involvement

           10  might be in this case?

           11      A.    Just this, just testifying on Arizona rivers,

           12  my knowledge of Arizona rivers.

           13      Q.    And what -- what information were you given

           14  by Mr. Slade leading up to your testimony today?

           15                 MR. SLADE:  Mr. Chairman, I expect that

           16  we'll be able to ask all sorts of questions now that

           17  Mr. Hood is asking about conversations between

           18  attorneys and experts, that Mr. Hood is comfortable

           19  with us asking about conversations between attorneys

           20  and all experts for all parties.

           21                 CHAIRMAN NOBLE:  Mr. Slade, as that

           22  comes up in the future, we will take it under

           23  consideration.  However, at this point, Mr. Hood is

           24  only asking what information was provided, not the

           25  conversations themselves.
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            1                 MR. SLADE:  Thank you.

            2                 THE WITNESS:  Could you repeat that

            3  question?

            4                 MR. HOOD:  I sure can.

            5  BY MR. HOOD:

            6      Q.    If I can remember, Mr. Williams, I think my

            7  question was -- I asked you about some interaction with

            8  Mr. Fuller.  Then I asked you, what information did

            9  Mr. Slade provide you leading up to your involvement in

           10  this case?

           11      A.    He provided me with Mr. Fuller's prepared

           12  document.

           13      Q.    That's his PowerPoint?

           14      A.    Yeah, presentation.  "Salt River

           15  Navigability," it's titled.

           16      Q.    Do you know which version of the PowerPoint

           17  that is?

           18      A.    I don't, yeah.

           19            And he -- he told me he wanted my testimony

           20  on my expertise in running Arizona rivers, and, yeah,

           21  that's really about it.  I queried him on what the

           22  issue at stake was, and to my mind, it really never

           23  became clear on what -- what we're -- what we're

           24  arguing over.  Navigability of rivers is all I was

           25  really informed of.
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            1      Q.    Did Mr. Slade inform you what's at stake, at

            2  least in his mind?

            3      A.    No.  He really just told me the parties that

            4  were involved.

            5      Q.    You said he wanted your testimony about your

            6  expertise running Arizona rivers.  How many Arizona

            7  streams and rivers do you have experience running?

            8  Best estimate?  We'll have a copy of your full book, if

            9  we need it, but just best estimate.

           10      A.    50, 70 rivers.

           11      Q.    50 or 70 rivers in Arizona --

           12      A.    Yeah.

           13      Q.    -- that you paddle in your kayak without

           14  trouble?

           15      A.    Hopefully without trouble.

           16      Q.    Right.

           17                 MR. HOOD:  Thank you, Mr. Williams.

           18  Appreciate it.

           19                 THE WITNESS:  Sure.

           20                 CHAIRMAN NOBLE:  Is there any other

           21  party that is advocating that the Salt is nonnavigable

           22  which would like to question Mr. Williams?  I see

           23  Mr. Sparks advancing.

           24                 Mr. Sparks, does the court reporter have

           25  your name and address?
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            1                 MR. SPARKS:  Yes.  We have given them a

            2  card.

            3                 My name is Joe Sparks.  We're special

            4  counsel to the San Carlos Apache Tribe.

            5                 Ms. Julia Kolsrud is also with our firm,

            6  and she's here today as special counsel.

            7                 CHAIRMAN NOBLE:  Thank you.

            8

            9                    CROSS-EXAMINATION

           10  BY MR. SPARKS:

           11      Q.    Mr. Taylor -- do you pronounce your name

           12  Taylor or Tyler?

           13      A.    Tyler.

           14      Q.    Tyler.

           15            Well, I'm kind of a country boy.  I grew up

           16  on the Mississippi River, so I thought basically that's

           17  what rivers looked like.

           18            But I just need to clear up a number of

           19  questions.  One of the things you said early in your

           20  testimony is the frequency or the number of times you

           21  have floated or boated -- I guess you use the term

           22  "boated" -- down the Salt River from the Highway 60

           23  bridge to lower areas on the Salt River.  I believe you

           24  said, "I've done the lower portion of that

           25  approximately 20 times."  Do you recall that?
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            1      A.    Yeah.

            2      Q.    What is the lower portion of that?

            3      A.    Yeah, just to clarify, I'm not sure I've done

            4  the lower portion 20 times.  I think I was referring to

            5  the entire Salt.  A lot of those trips were on the

            6  upper seven miles.  So probably less than 10 --

            7  probably -- probably a dozen wilderness trips and maybe

            8  another dozen times on the daily.  The lower, I guess I

            9  was referring to section -- I guess I was referring to

           10  the wilderness section below Cibecue Creek, below the

           11  end of the road.

           12      Q.    So -- and that's another item I wanted to ask

           13  you about.

           14            Are you aware of the two Indian reservations

           15  on either side of the Salt River?

           16      A.    Yes.  White Mountain Apache Tribe on river

           17  right and San Carlos Apache Tribe, I believe, on river

           18  left for a short distance at the put-in -- near the

           19  put-in.

           20      Q.    Those are pretty fancy words for a guy from

           21  Missouri.  So does river right, referring to the White

           22  Mountain -- is that referring to the north side of --

           23      A.    Yeah, the north side as you're traveling down

           24  street right and left, yeah.  So the north side would

           25  be the White Mountain Apache.
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            1      Q.    So the south side would be San Carlos Apache?

            2      A.    To my knowledge, yeah.

            3      Q.    And did you get permits from one of the

            4  tribes or the Forest Service to go on those trips?

            5      A.    Yes.

            6      Q.    Who did you get -- what tribe?

            7      A.    The White Mountain Apache Tribe requires a

            8  permit for the day -- daily section on their land.

            9      Q.    And where do you get that permit?

           10      A.    Last -- the last -- most recent system has

           11  been a self-issued permit at the put-in.

           12      Q.    I don't think I understood that.

           13      A.    Yeah, there's a box at the put-in with

           14  permits available and a slot for the fee, and you

           15  self-issue your permit.  The last couple of times I've

           16  been there, that's been the system.

           17      Q.    Is that on the north side of the Highway 60

           18  bridge?

           19      A.    Yeah.  It's -- it's right there just

           20  downstream from the highway, from the bridge, yeah.

           21  North or west side, yeah.

           22      Q.    And is there a road along the river from the

           23  highway bridge on the north side down towards Cibecue

           24  Creek?

           25      A.    Yes, there is.
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            1      Q.    What kind of road is that?

            2      A.    It's a good dirt road.

            3      Q.    And is that the road you use to put in and

            4  take out when you use Cibecue Creek as a take-out?

            5      A.    Yes.

            6      Q.    Do you know -- do you have a copy of one of

            7  the permits that you have received?

            8      A.    Not with me, no.

            9      Q.    Do you know what it says?

           10      A.    No.

           11      Q.    When was the last time that you -- I have a

           12  hard time with this word "boated," because I -- pretty

           13  much into floating -- but the last time you boated that

           14  portion of the Salt from the Highway 60 bridge or below

           15  it to, let's say, Cibecue Creek?

           16      A.    And what was the question?

           17      Q.    When was the last time you did it?

           18      A.    Oh, I'm not sure when the last time I did

           19  that was.  Seems like it's been at least a year or

           20  maybe two.

           21      Q.    And what about the portion --  When you do

           22  the lower portion, you call that the wilderness area,

           23  do you put in at Quartzite on that particular part of

           24  the trip?

           25      A.    No.  You put in at the same spot normally, at
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            1  the Highway 60 bridge and just continue downstream.

            2      Q.    Do you have a copy of the -- of your paddler

            3  there in front of you that you could refer to that -- I

            4  think it's Highway -- I think it's page 215, but I'm

            5  going from memory because I can't see these numbers.

            6  If I got close, let's call it 215.

            7      A.    Okay.

            8      Q.    There's a map there?

            9      A.    Yeah.  214.  Yeah.  Yeah, 215.

           10      Q.    So it's 214?

           11      A.    No.  215 is the map, right.

           12      Q.    Oh, good.

           13            Do you see that dotted blue line that goes up

           14  through the -- looks like it goes up around, crosses

           15  the river, and then goes back east to the -- towards

           16  the bridge?

           17      A.    Yeah.  It looks like it's a dirt road

           18  depiction.

           19      Q.    What is that?

           20      A.    Is that what you're --

           21      Q.    Have you ever used that road?

           22      A.    I've not been on that road past Canyon Creek.

           23      Q.    And Canyon Creek is on the north side of the

           24  river?

           25      A.    Yes.
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            1      Q.    Have you ever paddled Canyon Creek?

            2      A.    Have I done Canyon Creek?  No.  Canyon

            3  Creek -- Cherry Creek -- no, not Canyon Creek.

            4      Q.    So you mentioned Cherry Creek.  Have you

            5  paddled Cherry Creek?

            6      A.    No.

            7      Q.    How about Cibecue Creek?

            8      A.    No.

            9      Q.    You mentioned Tonto Creek.  And it issues

           10  forth from a spring below Mogollon Rim.  Isn't that

           11  correct?

           12      A.    Tonto Creek?

           13      Q.    Yes.

           14      A.    Yes.

           15      Q.    Is it in the pines, the conifer forest up at

           16  that level?

           17      A.    Tonto Creek is, yes.

           18      Q.    And the other creeks, like Cibecue Creek, are

           19  you -- or, Cherry Creek, are you familiar with the

           20  forest above and the headwaters of those two creeks?

           21      A.    No.  I mean, I know where they start, but I'm

           22  not familiar with them.

           23      Q.    When you -- when you floated -- or, boated

           24  the Tonto Creek, are there narrow canyons or gorges in

           25  that creek that you have traveled through?
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            1      A.    Yes.

            2      Q.    What's the water -- the rate of flow in

            3  those -- in that creek when you use Tonto Creek for

            4  your boating?

            5      A.    100 cfs is normally the starting flow, and it

            6  grows to roughly a thousand cfs, depending on the

            7  river -- depending on the hydrology at the time.

            8      Q.    What's the narrowest part of the -- let's

            9  say, the narrowest part of the canyon in Tonto Creek

           10  that you have boated through?

           11      A.    Hell's Gate Gorge would be the narrowest

           12  section.  It's --

           13      Q.    And how wide would that be?

           14      A.    6 -- 6, 8 feet wide at the river level.

           15      Q.    And how deep would the water be at that

           16  point?

           17      A.    10 feet deep.

           18      Q.    Does the -- does the nature of the canyon at

           19  that location come to an abrupt restriction in the flow

           20  of the water at Hell's Gate?  Is it Hell's Gate?

           21      A.    Yeah, Hell's Gate.

           22      Q.    Yeah.

           23      A.    Yeah, there's rapids there.

           24      Q.    And then just below the rapids on Tonto

           25  Creek, is there a pretty big hole at that location?
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            1      A.    There's various holes throughout that

            2  section, yeah.

            3      Q.    And I believe you told the Commission that --

            4  something that, no doubt, it knows after all these

            5  years, that Tonto Creek comes in from the east side of

            6  Roosevelt Lake, correct?

            7      A.    Correct.

            8      Q.    And before Roosevelt Dam, it joined the Salt

            9  and then passed through the canyon where the dam is now

           10  located.  Is that how you understand it?

           11      A.    Yeah, it is.  Tonto Creek and the Salt had a

           12  confluence which is now under Roosevelt Lake.

           13      Q.    And you were earlier asked about a number of

           14  kind of boats, and I just wanted to talk to you about

           15  that a second.  I believe you said that you know --

           16  that you knew what a flatboat is.  Is that right?

           17      A.    More or less, yes.

           18      Q.    I'd like to be -- just talk to you more about

           19  the "more" part.

           20      A.    Okay.

           21      Q.    Well, I know what I mean by a flatboat,

           22  having grown up on the Mississippi and made them and

           23  used them.  But what do you mean when you refer to

           24  flatboats?

           25      A.    You know, my experience with flatboats is
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            1  pretty limited.  It really stems from Brad Dimock's

            2  historically recreated boats, like his boat, the Edith.

            3  And my understanding is that's a flatboat.  So that's

            4  kind of what I'm basing my knowledge of flatboats on.

            5      Q.    There's a name of -- name of a boat called

            6  the Edith?

            7      A.    Yeah, the name of a boat called the Edith.

            8      Q.    Is that a commercial boat?

            9      A.    No.  It was a historical recreation of an

           10  early river runner in Grand Canyon, who built his own

           11  boats and ran them through the canyon.

           12      Q.    Was that in the nature of a rocker flat?

           13      A.    I don't know.

           14      Q.    Do you know how it was constructed at all?

           15      A.    Wood construction, you know, in Brad's boat

           16  shop, his garage.  Beyond that, no.

           17      Q.    Planks?

           18      A.    I think planks, yeah.

           19      Q.    Would you take a look at -- I believe it's on

           20  page 208 in your book there.  You have to understand

           21  that I believe anything you say because I can't see it,

           22  so if you want to get creative, go ahead.

           23            Anyway, you talk about -- do you see the

           24  place where you talk about the characteristics of the

           25  flow rates for the Salt River and the types of boats?
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            1      A.    Yes.  Yeah.

            2      Q.    I didn't see, hear, or in any of your other

            3  publications, a recommendation about using flatboats,

            4  and here on the Salt, you don't have a recommendation

            5  about flatboats there, do you?

            6      A.    No.

            7      Q.    Is there a reason why you don't recommend

            8  flatboats for the Salt?

            9      A.    Because in this day and age, flatboats aren't

           10  used.  And certainly, in a recreational sense for the

           11  market I'm writing for, flatboats are not a craft of

           12  choice.

           13            I notice it's an oversight here that I didn't

           14  list canoes.  I should have listed canoes instead of --

           15  or, in addition to inflatable kayaks.

           16            Flatboats, no, people just don't use

           17  flatboats these days.

           18      Q.    How do you think a flatboat would do over the

           19  Chrysotile falls before it was blasted?

           20      A.    Quartzite -- Quartzite Falls?

           21      Q.    Quartzite.

           22      A.    I think, you know, my experience there is

           23  only -- is limited, because I only saw that rapid one

           24  time before it was blasted, and there was -- I don't

           25  even remember -- or, two times, two times, and the one
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            1  time we lined it and the other time we portaged it

            2  quickly.

            3            But I can say that I think you would stand a

            4  decent chance if you -- you know, if you -- if you had

            5  some idea of running rivers.  And it depends on the

            6  flow.  I really would have to be more familiar with

            7  that rapid in its historical state.  You know, it

            8  hasn't been that way since '93.

            9      Q.    You also mentioned a shorter season on the

           10  Salt River.  And is there -- is there a season that you

           11  find more suitable to floating the Salt River -- the

           12  Upper Salt than other seasons?

           13      A.    My favorite time personally is in the

           14  summertime when it's warm and traffic is light.

           15  Typically, most river runners run the Salt in March and

           16  April.  I think that's somewhat -- I think that's -- I

           17  think that's somewhat due to the fact that that's when

           18  the permitted season is for the wilderness section, and

           19  so people sort of get it in their mind that that's the

           20  time to go.  But, you know, living here, being a local,

           21  I think lots of different times of the year all have

           22  their advantages.

           23      Q.    What's the upper limits of flow on the

           24  Salt -- the Upper Salt that you would consider

           25  reasonable for a person of experience, like you have,
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            1  to boat the Upper Salt?

            2      A.    Well, as I mentioned before, I once did the

            3  river at 25,000 cfs, and that was not unreasonable for

            4  my level of experience.  But I think, as I put here in

            5  my listing, for my ideal flow, 1- to 3,000.  I think

            6  above 3,000 cfs, the river starts to take on different

            7  high water characteristics that are more challenging.

            8      Q.    Is there a level of flow above which you

            9  would simply not think it's safe enough to try to boat

           10  the Upper Salt?

           11      A.    Perhaps.  I would have to make a decision at

           12  the time, you know.  Those high flows are so -- are

           13  seen so little that it's hard to really know exactly

           14  how -- how it's gonna look.

           15      Q.    And the lowest flow, then, you're

           16  recommending?

           17      A.    The lowest flow I'm recommending here is 200

           18  cfs for inflatable kayaks, and, you know, again, that's

           19  based on recreational expectations.  I think for just

           20  going down the river and camping out and being in --

           21  being in the scenery and the nature, I think, you know,

           22  down to certainly 200 cfs or even lower would be

           23  reasonable.

           24      Q.    How do you think a flatboat would do at

           25  27,000 cfs?
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            1      A.    I don't --  I think it would be -- it would

            2  be perhaps a wild ride.  Although a lot of the rapids

            3  were washed out, quite honestly, so it wasn't -- wasn't

            4  as hair-raising as you might think.  You know, if Brad

            5  Dimock were rowing -- rowing on a flatboat at that

            6  level, I think he would do okay.

            7      Q.    Who is that?

            8      A.    Brad Dimock's an experienced whitewater

            9  boatman who built the flatboat that I am familiar with.

           10      Q.    Is he, like, some world-famous guy, if you

           11  know flat- --

           12      A.    No, no.  He's -- he's -- he's a famous guy if

           13  you follow Grand Canyon boatmen history.  He's written

           14  several books on that subject.

           15      Q.    Does he use the dory style, pointed ends?

           16      A.    He --  Yeah, they sort of are early

           17  incarnations of the dory, yeah, to my knowledge.

           18      Q.    And how do you think a flatboat would do at

           19  200 cfs or less on the Upper Salt?

           20      A.    I think it would be shallow.  You'd probably

           21  have to drag it a few times over rocks.  Wouldn't be

           22  ideal, but I think it would -- it would be a way of

           23  getting -- getting from point A to point B.

           24      Q.    At the Class IV rapids that you named, how

           25  would it do?  How would it be there?
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            1      A.    I think you would probably have to -- you

            2  either have to line or portage those rapids.

            3      Q.    If you got a flatboat in one of those

            4  whirling dervish holes, how do you think it would do

            5  there?

            6      A.    I don't think holes are as big a threat to

            7  those boats because they're bigger boats, and they can

            8  kind of bridge them and there's more weight to it.  So

            9  the holes on the Salt are not as much of a threat to a

           10  boat like that as they are to a smaller boat.

           11      Q.    Depends on how much backfill you get from the

           12  fall, doesn't it?

           13      A.    It depends on a lot of things.  Depends on

           14  the momentum of the boat, the angle of the boat when

           15  you hit the hydraulic, the size of the hydraulic.  All

           16  that stuff comes into play.

           17      Q.    How maneuverable do you feel that the

           18  flatboat is in these rough-water circumstances?

           19      A.    I don't know.  I'm really probably not the

           20  guy to ask because I haven't rode a lot of flatboats in

           21  whitewater.

           22                 MR. SPARKS:  Okay.  I think that does

           23  it.  Thank you.

           24                 CHAIRMAN NOBLE:  Thank you very much.

           25                 COMMISSIONER HENNESS:  Mr. Chairman,
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            1  could I ask a question?

            2                 CHAIRMAN NOBLE:  Yes.

            3

            4               EXAMINATION BY MR. HENNESS:

            5                 COMMISSIONER HENNESS:  You say you've

            6  boated Oak Creek --

            7                 THE WITNESS:  Yes.

            8                 MR. HENNESS:  -- in its entirety.  I'm

            9  curious.  Have you gone what we call Lower Oak Creek?

           10                 THE WITNESS:  Portions of it.  I don't

           11  think I've done the entire thing.

           12                 COMMISSIONER HENNESS:  Is it possible?

           13                 THE WITNESS:  It is, yes.

           14                 COMMISSIONER HENNESS:  All right.  Thank

           15  you.

           16                 CHAIRMAN NOBLE:  How much time do you

           17  think you'll have?

           18                 MR. MURPHY:  Maybe 15, 20 minutes at the

           19  most.

           20                 CHAIRMAN NOBLE:  Okay.  We'll take a

           21  break now for 10 minutes.

           22            (A recess was taken from 11:02 a.m. to 11:12

           23  a.m.)

           24                 CHAIRMAN NOBLE:  If we're ready to

           25  proceed, please introduce yourself to Mr. Williams.
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            1                 MR. MURPHY:  Thank you, Mr. Chairman.

            2                 My name is Tom Murphy.  I represent Gila

            3  River Indian Community.  Can I hear me okay?

            4                 THE WITNESS:  Yeah, I sure can.

            5                 MR. MURPHY:  Generally not an issue with

            6  me.

            7                    CROSS-EXAMINATION

            8  BY MR. MURPHY:

            9      Q.    I think when you were answering questions for

           10  the other attorneys, you discussed a meeting with

           11  Mr. Fuller, previously a meeting with Mr. Slade.  Have

           12  you ever gone on any boating trips with Mr. Fuller?

           13      A.    No.

           14      Q.    Okay.  Have you ever gone any boating trips

           15  with Mr. Dimock?

           16      A.    I don't think I have.  I don't think I have.

           17      Q.    Okay.  Just so I understand this, what is

           18  your understanding of what this hearing is about?

           19      A.    It's about the navigability of the Salt

           20  River.

           21      Q.    And do you have any understanding of what the

           22  outcome of this hearing will be?

           23      A.    I honestly don't.

           24      Q.    Did anybody tell you that the hearing is

           25  important?
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            1      A.    I don't think anyone said that to me, no.

            2      Q.    Are you a member of any -- I guess, for lack

            3  of a better way to put it -- I would call it whitewater

            4  or paddling advocacy groups?

            5      A.    I am a member of American Whitewater, which

            6  is a whitewater advocacy group, yeah.

            7      Q.    And they --  There's quite a bit of

            8  information on their website, right?

            9      A.    Yeah.  Sure.

           10      Q.    Like, if I go to American Whitewater's

           11  website, I can click on a state and it will pop up the

           12  current conditions for the rivers in that state?

           13      A.    Right.

           14      Q.    Do you use that?

           15      A.    I don't.

           16      Q.    And one of the big advocacy issues for groups

           17  like American Whitewater is access to rivers and

           18  streams, right?

           19      A.    Correct.

           20      Q.    Have you been involved, like, directly in any

           21  kind of that advocacy?

           22      A.    No, I haven't.

           23      Q.    So the other attorneys have asked you about

           24  your book.  I'm going to ask you a few questions that

           25  they haven't.
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            1            Do you know offhand what the first line of

            2  your book is?

            3      A.    I do.  Paddling in Arizona with a question

            4  mark or something to that effect.

            5      Q.    Actually, I should say the disclaimer.

            6      A.    Oh, the disclaimer.  Okay.

            7      Q.    First line, "Paddling is dangerous."

            8      A.    Okay.

            9      Q.    Why is that the first line of your book?

           10      A.    Well, that's the first line of the disclaimer

           11  because I was advised to write it that way for

           12  litigation reasons.

           13      Q.    Oh, okay.  Now, the second paragraph of the

           14  disclaimer, which, I think, one of the other lawyers

           15  asked you about, I think, relates to that.  But

           16  that's --  The first line of the second paragraph

           17  states, "Nature is constantly changing," right?

           18      A.    Correct.

           19      Q.    And river conditions change over time, right?

           20      A.    Correct.  Yep.

           21      Q.    In fact, your second sentence here says,

           22  "Rockslides occur, floods change river and creek

           23  channels, beaches erode away, and earthquakes create

           24  new terrain altogether," right?

           25      A.    Correct.
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            1      Q.    Some of these aren't huge concerns in

            2  Arizona.  For example, beach erosion or earthquakes

            3  aren't, I would say, serious concerns in Arizona, are

            4  they?

            5      A.    Well, beach erosion is a huge issue in the

            6  Grand Canyon.  Outside of -- outside of that, yeah.

            7      Q.    Okay.

            8      A.    Earthquakes, not a ton of them, but

            9  occasionally.

           10      Q.    Have you ever been injured paddling?

           11      A.    Sure, yes.

           12      Q.    What kinds of injuries?

           13      A.    Shoulder fatigue, wear and tear, scraped

           14  knuckles, bruises, elbow bruises, these are -- these

           15  are common -- common kayaker injuries.  I've been

           16  pretty lucky.  I've never had anything major.

           17      Q.    Do you --  There's a publication, I think,

           18  American Whitewater puts out involving modifications to

           19  streams or rivers to make them more navigable, and one

           20  of the things that American Whitewater says in that

           21  publication is anglers ply virtually all waters in the

           22  United States, and each year kayakers and canoers

           23  descend virtually every stream, including those that

           24  rarely have enough water to float a kayak.  Do you

           25  agree with that?
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            1      A.    Yeah, I agree with that.

            2      Q.    Now, you mention that you've paddled numerous

            3  waterways in Arizona, right?

            4      A.    Correct.

            5      Q.    I think -- Gila River, you've been on the

            6  Gila?

            7      A.    Very little.

            8      Q.    Have you been on San Francisco River?

            9      A.    I have, yes.

           10      Q.    Fossil Creek?

           11      A.    Yes.

           12      Q.    Ever hear the term ELFer?

           13      A.    ELFer?

           14      Q.    Yeah.

           15      A.    Yeah.  I think it refers to extra-low-flow

           16  boating.

           17      Q.    Have you ever referred to yourself as an

           18  ELFer?

           19      A.    No, I have not.

           20      Q.    Do you know guys who do?

           21      A.    I've read it before.  No, I've never heard

           22  anyone call themselves an ELFer.

           23      Q.    Now, you talked a little bit about the

           24  Rio Grande River and also the San Juan River, and I

           25  think you mentioned that --  Do you currently do
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            1  business on the San Juan River?

            2      A.    I did not do any San Juan trips this year.  I

            3  did in 2014.

            4      Q.    What makes the San Juan so popular for

            5  rafting trips?

            6      A.    It's an easy river.  It runs through

            7  beautiful scenery, lots of Native American ruins and

            8  petroglyphs.  It's a nice camping trip.

            9      Q.    Now, if I represented to you, sitting here

           10  today, that courts have said that the San Juan River

           11  and the Rio Grande are not navigable, would that

           12  surprise you?

           13      A.    It would.

           14      Q.    Does it make you think that there may be

           15  something more to navigability than just being able to

           16  float the boat down the river?

           17      A.    Well, as we discussed earlier, the

           18  definition -- it's -- in the context of this proceeding

           19  is natural condition at statehood for commerce.  So

           20  those ramifications may play into the definition.

           21  That's all I can figure.

           22      Q.    Now, you can't tell the Commission, sitting

           23  here this morning, what the Salt River looked like,

           24  let's say, in 1860 or earlier, can you?

           25      A.    No.
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            1      Q.    And one reason you can't do that is because

            2  river conditions are constantly changing, right?

            3      A.    Correct.

            4      Q.    Would you ever --  Would there be

            5  circumstances where you would, for lack of a better way

            6  for me to say it, scout a river ahead of time to check

            7  the conditions before taking a group down the river?

            8      A.    Really, there's no practical way to scout a

            9  river except by running the river, unless there's a

           10  road nearby or something, where you can hike in and

           11  look at it from above.  But really, the best way to

           12  scout any river is to travel the river and scout when

           13  you -- when there's a rapid that requires that.

           14      Q.    Would it be fair for me to say that any

           15  testimony that you have given today would be based on

           16  river conditions that you've encountered in your

           17  lifetime?

           18      A.    Correct.

           19      Q.    Now, are you familiar with the types of

           20  commerce that took place on rivers in 1912?

           21      A.    Not terribly familiar with it, no.

           22      Q.    So if I asked you to answer what types of

           23  commerce took place on rivers in 1912, you would have

           24  to speculate?

           25      A.    Yes.
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            1      Q.    Let's talk about what -- for this proceeding

            2  is referred to as Segment 2.  I think either your book

            3  or your testimony said that there was no place in

            4  Segment 2 where a mandatory portage is required.  Does

            5  that sound right?

            6      A.    Yeah.  Correct.

            7      Q.    What if you had a boat loaded with

            8  10,000 pounds of wheat?  Would you have to portage

            9  that?

           10      A.    10,000 pounds of wheat?

           11      Q.    Sure.

           12      A.    You would have to have a pretty big boat,

           13  first of all and --

           14      Q.    You think that's a funny question, don't you?

           15      A.    Well, 10,000 pounds, that's a lot of --

           16  that's a big load.

           17      Q.    Right.

           18      A.    Yeah.  You wouldn't necessarily have to

           19  portage it, though, if you had an adequate river

           20  channel, yeah.  I don't know that that would

           21  necessarily determine the portaging or not.

           22      Q.    But portaging could potentially depend on the

           23  weight of your load, right?

           24      A.    Yes, it could.

           25      Q.    When you bring customers or clients through
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            1  rivers on these trips, do they wear helmets?

            2      A.    No, not usually.  It's up to the outfitter.

            3  It's up to the difficulty of the river and the

            4  outfitter.  It's a judgment call.  Normally I'm not

            5  guiding with clients in helmets.

            6      Q.    When Mr. Slade asked you whether Segment 3

            7  could maintain a flatboat successfully loaded with

            8  goods, what did you interpret "goods" to mean?

            9      A.    Mining equipment, maybe some mining ore,

           10  perhaps skins -- you know, animal parts, skins, yeah.

           11  That's what I'm thinking of when I'm thinking who might

           12  have been using the Salt River in that era.

           13      Q.    Do you have any idea of what any of that

           14  stuff would weigh?

           15      A.    Yeah, I have an idea.

           16      Q.    Like mining equipment, what kind of mining

           17  equipment, and what would it weigh?

           18      A.    I'm -- I'm -- I'm assuming, you know,

           19  thousand-pound range, 500 pounds.

           20      Q.    Now, if you were transporting goods in

           21  addition to the goods in a boat, you would also need

           22  the people and whatever supplies you would need for a

           23  trip, right?

           24      A.    Yeah, you would need whatever you need to

           25  support yourself in that environment.
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            1      Q.    When you -- when you talked about taking

            2  folks down the river and you mentioned, you know,

            3  backpack, tents, clothing, food, those are essentially

            4  items that are needed or consumables for the trip

            5  itself, right?

            6      A.    Correct.

            7      Q.    Would more weight in a canoe affect a canoe's

            8  handling?

            9      A.    Yeah.  The weight -- the load in any boat

           10  affects its handling.  Sometimes more weight's better,

           11  sometimes more weight's -- less weight's better.

           12      Q.    Would more weight in a canoe cause it to sit

           13  deeper in the water?

           14      A.    Yes.

           15      Q.    In terms of the Salt River, have you ever

           16  done any boating from Granite Reef to the Gila

           17  confluence?

           18      A.    No, I have not.

           19      Q.    Now, when you talked about channels, you said

           20  sometimes you guess wrong.  What does that mean?

           21      A.    That means sometimes you don't read the river

           22  properly and you pick a shallower channel versus a

           23  deeper channel.

           24      Q.    What are the potential consequences of that

           25  choice?
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            1      A.    Shallower -- shallower channel, you might get

            2  stuck on a rock, you might have to -- you might have

            3  to, you know, scoot your momentum over a shallow spot

            4  or -- yeah, it's just maybe not the best channel

            5  choice.

            6      Q.    Would it be fair to say that there is a --

            7  Well, let me preface this by saying that the types of

            8  uses that you have engaged in on the rivers are

            9  recreational?

           10      A.    Correct.

           11      Q.    And if you have conducted any business with

           12  regard to the rivers, that's in the context of the

           13  recreational use of those rivers?

           14      A.    Correct.

           15      Q.    I mean, your book -- your book isn't a book

           16  for businessmen to use in determining how to transport,

           17  you know, goods and wares up and down the rivers in

           18  Arizona, right?

           19      A.    No, it's not.

           20      Q.    Okay.  So with regard to the kinds of

           21  recreational uses you're familiar with, there are flows

           22  that are ideal in the river and there are flows that

           23  are less ideal, right?

           24      A.    Yes.

           25      Q.    And there's a lower point of flows where the
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            1  lower flows are less than ideal for kayaking or

            2  canoeing, right?

            3      A.    Yes.

            4      Q.    There's also a higher end of flows where

            5  those flows are also not as ideal for kayaking or

            6  canoeing, right?

            7      A.    Yes.

            8      Q.    And part of it is you want the flow to be in

            9  a range that creates the maximum amount of fun for the

           10  people who are doing the boating?

           11      A.    Yes.

           12      Q.    Is river guiding a tough business?

           13      A.    I don't know.  That's a relative --  It's all

           14  in your perspective, I guess.  I'm not sure what "tough

           15  business" means.  I've never been an outfitter myself.

           16  I think that would be a lot tougher than actually just

           17  being a guide -- hired guide.

           18      Q.    Just to clarify, what is your current source

           19  of income?

           20      A.    Guidebooks, various periodical -- writing for

           21  periodicals, and occasional guiding.

           22      Q.    Would it be fair to say that the business of

           23  recreational boating depends in a large part on people

           24  having discretionary income?

           25      A.    Sure, I guess so.  I'm not an economist.  I'm
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            1  not sure I'm qualified to comment on such things.  But

            2  sure, it sounds reasonable.

            3      Q.    And when people hire you as a river guide,

            4  they aren't asking you to take them from point A to

            5  point B for transportation purposes.  They want you to

            6  take them from point A to point B to have a good time,

            7  right?

            8      A.    Sure.  Yeah.

            9      Q.    Do you ever have to deal with objects in the

           10  river?

           11      A.    Objects --

           12      Q.    Sure.

           13      A.    -- like rocks or like logs, or like -- what

           14  type of objects are you referring to?

           15      Q.    Actually, you mentioned the two that I have

           16  written down next.

           17      A.    Okay.

           18      Q.    You sometimes encounter rocks in the river

           19  that can be obstacles?

           20      A.    Yeah.

           21      Q.    What do you do when that happens?

           22      A.    You steer around it.

           23      Q.    Do you ever encounter logs or trees in the

           24  water?

           25      A.    Yep.  Yes, you do.
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            1      Q.    How do you deal with those?

            2      A.    You -- again, you steer around them if

            3  there's a clear channel.  If there's not, you have to

            4  portage around, or -- you know, it's got to be

            5  perfectly -- it's got to be perfectly the wrong

            6  scenario to actually have to portage.  Usually you can

            7  go over, under, or around a log.

            8      Q.    Have you yourself ever used historic boats?

            9      A.    No.

           10      Q.    Now, we know there were boats in 1912, right?

           11      A.    Yeah.

           12      Q.    Okay.  We know the Salt River was there in

           13  1912, right?

           14      A.    Uh-huh.

           15      Q.    Is that a yes?

           16      A.    Yeah.

           17      Q.    The court reporter can't get --

           18      A.    Yes.

           19      Q.    -- the nonverbals sometimes.

           20            We know there are people in Arizona in 1912,

           21  right?

           22      A.    Yes.

           23      Q.    But there's not any account of navigation of

           24  Segment 2 prior to that time.  Do you have any idea

           25  why?
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            1      A.    No.

            2      Q.    Let me throw an explanation out for you and

            3  see if you agree with me.  Could it maybe be because

            4  the primary use -- or, let's just say that the use of

            5  Segment 2 exclusively is for people having fun and

            6  maybe people didn't have the incomes back in 1912 that

            7  they do now to do that sort of thing for fun.  What do

            8  you think?

            9      A.    I think it was a lot more remote location in

           10  1912 than it is now.

           11      Q.    Do you disagree with me?

           12      A.    I don't -- I don't know if I disagree, but

           13  I'm not sure I fully agree that it was purely a fun

           14  thing.  I could see myself being around in 1912 and

           15  running the river.

           16      Q.    Tell us about your experiences boating

           17  Arizona rivers upstream.

           18      A.    Sorry.  Boating them where?

           19      Q.    Upstream.

           20      A.    Upstream?

           21      Q.    Yeah.

           22      A.    Let's see.  Well, I've paddled the Colorado

           23  River upstream from Lees Ferry in Glen Canyon.  I've

           24  paddled -- I'm trying to think if there's anything else

           25  I've paddled upstream.  I think I've paddled a section
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            1  of the Verde maybe upstream, Verde Valley.  Yeah,

            2  that's about it.  I don't generally travel upstream.

            3      Q.    You're familiar with some of the commercial

            4  uses of larger American rivers, right?

            5      A.    Familiar.  Maybe not --  I've heard of it.  I

            6  wouldn't call myself familiar, no.

            7      Q.    For example, you see barges on rivers like

            8  the Mississippi, right?

            9      A.    Sure.

           10      Q.    Maybe the Ohio River?

           11      A.    Perhaps, yes.

           12      Q.    Would it be fair to say that the conditions

           13  that make what you do recreationally fun may be the

           14  opposite of what those kinds of activities require?

           15      A.    The opposite of those?

           16      Q.    Well, let's just say substantially different.

           17      A.    Substantially different, sure.

           18      Q.    Okay.  Is there any aspect of boating or

           19  river work that you do that is not tied to recreational

           20  use?

           21      A.    Well, I guess, you know, you could argue that

           22  when I'm descending a river to put it in a guidebook,

           23  that's sort of my job, so it's not really -- I don't

           24  know that I would characterize it as recreation all the

           25  time.
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            1      Q.    But I think we established the guidebook's

            2  not for folks using rivers for business transportation.

            3      A.    Sure.  For them, it's recreation.  For me,

            4  it's work.

            5                 MR. MURPHY:  Okay.  Thank you.

            6                 CHAIRMAN NOBLE:  Thank you, Mr. Murphy.

            7                 Is there anyone else who wishes to

            8  examine Mr. Williams?

            9                 I see Mr. Helm's rising.

           10                 MR. HELM:  Thank you, Mr. Chairman.

           11

           12                     CROSS-EXAMINATION

           13  BY MR. HELM:

           14      Q.    Mr. Williams, my name is John Helm.  I

           15  represent Maricopa County and the Maricopa County Flood

           16  Control District.

           17                 CHAIRMAN NOBLE:  Mr. Helm, have you

           18  provided --  I didn't see you provide the card.  I'm

           19  apologize for reminding you.

           20                 MR. HELM:  I've got another one -- I

           21  keep one out in the car.

           22                 CHAIRMAN NOBLE:  I think I threw mine

           23  away.  Never mind.

           24

           25
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            1  BY MR. HELM:

            2      Q.    Mr. Williams, I just kind of have one

            3  question.  You talked about the river that you've

            4  traveled up and down in terms of normal flows and 200

            5  cfs and 25,000 cfs.  But we've got a recent case, and

            6  the reason we're back here doing this again, called

            7  State, ex rel., Winkleman versus the Navigable Stream

            8  Adjudication Committee.  And in that case, the Court

            9  defines how we're supposed to look at rivers, and it

           10  gives us two terms:  ordinary and natural, and it tells

           11  us to look at the river in its ordinary condition and

           12  to look at the river in its natural condition.  And I

           13  don't know if you've had an opportunity to read that

           14  case.  I've got it here and I would be happy to have

           15  you look at the sections I'm referring to, which start

           16  at paragraph 25 and go to paragraph 28 of the -- of the

           17  case.

           18            But what I'm looking for is just to tell --

           19  basically, the understanding that I have is that when

           20  you have an ordinary flow, you don't have a flood or

           21  you don't have a drought.  When you have a natural

           22  flow, you could have a flood or you could have a

           23  drought as part of that flow.  And the Court's telling

           24  us to look under both those conditions.  And I'm

           25  wondering if, in your mind, with all the times you've
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            1  seen the Salt River, if you, with that kind of

            2  description, could tell me what you would foresee the

            3  ordinary flows of the Salt to be.  I realize that's a

            4  range.  It could be from 200 cfs to 3,000 cfs or what

            5  have you.

            6      A.    Uh-huh.  Yeah, I mean, a hydrologist would

            7  probably be able to speak to this perhaps more cogently

            8  than I might.  But just as you mentioned, I'd say, you

            9  know, 200 cfs to 1,000 or maybe 2,000 cfs would seem to

           10  be a normal flow on the Salt, to me, or natural would

           11  expand that to maybe -- I don't want to say the

           12  all-time low -- record low for the Salt was 90 -- it's

           13  86 cfs or something like that, and the record high, at

           14  least in the canyon, is 76,000, so it's a very variable

           15  water.

           16      Q.    Got a wide range?

           17      A.    Yeah, a wide range.  A lot wider than most

           18  rivers.

           19      Q.    And all I'm trying to say is where would you

           20  cut it off on the top and say anything above this is

           21  flood flow?

           22      A.    Oh, I don't know.  10,000 cfs.

           23      Q.    Okay.  On the bottom?

           24      A.    You know, anything much below the normal base

           25  flow, which, I think, is 200.  So I would say less than


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      372


            1  150 might be a drought condition.

            2            MR. HELM:  I don't have any other questions.

            3                 CHAIRMAN NOBLE:  Thank you very much.

            4                 Is there anyone else who wishes to

            5  cross-examine or -- anything but redirect?  Because if

            6  there's nothing else, then we're going to go to

            7  redirect, if Mr. Slade has any redirect.

            8                 MR. BREEDLOVE:  Could I ask a couple

            9  questions?  Is that all right?

           10                 CHAIRMAN NOBLE:  Yes.

           11                 MR. BREEDLOVE:  Thank you.

           12

           13                     CROSS-EXAMINATION

           14  BY MR. BREEDLOVE:

           15      Q.    All right.  Mr. Williams, I'm Fred Breedlove.

           16  I was late in arriving, so I apologize for that.  I

           17  just have a couple questions.

           18            Mr. Sparks was talking to you earlier about

           19  Quartzite Falls.  I think you mentioned in talking with

           20  him that a flat-bottom boat could probably make it

           21  through pre-'93 -- pre the blast under the right

           22  conditions.  Is that correct?

           23      A.    Correct.  Basically.

           24      Q.    In less than optimal conditions, do you think

           25  a loaded flat-bottom boat could be lined through with
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            1  relative ease?

            2      A.    Yes, I do.

            3      Q.    How about portage, if that was necessary?

            4      A.    Yeah.  With less ease, but certainly doable.

            5      Q.    How would you do it?  I mean, would you need

            6  more than one person to do it?

            7      A.    It would make it easier, but I think you

            8  could do it with one person.  You know, you unload it,

            9  and piece by piece, you carry your cargo over the

           10  rocks, and then you take your boat down.  You load it

           11  back up again and keep going.

           12      Q.    Portaging, would it damage the boat?  I'm

           13  completely ignorant.

           14      A.    Yeah, probably not, because you're not moving

           15  the boat at real a high rate of speed when you're

           16  portaging.  It's more a question of just being able to

           17  haul that weight and move the boat.  But I -- I do know

           18  there's even some films of the Kolb brothers portaging

           19  rapids in Grand Canyon with these old wooden boats, and

           20  there were two of them usually, but they -- they

           21  managed.

           22            MR. BREEDLOVE:  Thanks.

           23                 CHAIRMAN NOBLE:  Now Mr. Slade.

           24  ///

           25  ///
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            1                   REDIRECT EXAMINATION

            2  BY MR. SLADE:

            3      Q.    I want to start by asking you about your

            4  kayaks.  You were asked some questions by Mr. Hood

            5  about kayaks.  Have you used a kayak on the Salt?

            6      A.    Yes.

            7      Q.    Okay.  Have you used the kayak on shallower

            8  streams like the East Verde?

            9      A.    Yes.

           10      Q.    Have you used the kayak in the ocean?

           11      A.    Yes.

           12      Q.    Have you used the kayak on the Colorado?

           13      A.    Yes.

           14      Q.    Have you used the kayak where the rivers were

           15  greater than 5 feet deep?

           16      A.    Yes.

           17      Q.    And you've used kayaks where the rivers were

           18  shallow?

           19      A.    Correct.

           20      Q.    So your use of a kayak is not any indication

           21  specifically about that physical characteristic of the

           22  river.  Is that a correct statement?

           23      A.    Yes.  I use a kayak almost all the time.

           24      Q.    And why is that?

           25      A.    Because those are the boats that I own.  If I
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            1  could have a whole quiver of different craft, I would

            2  probably use something different each time, but I can't

            3  quite afford that.

            4      Q.    And that's consistent with, based on your

            5  experience on the Salt, your understanding and your

            6  opinion -- your expert opinion that the Salt can be

            7  used by more crafts than just kayaks.  Is that right?

            8      A.    Yeah.  I've paddled with people in canoes and

            9  rafts and lots of other things.

           10      Q.    You mentioned at one point that there are

           11  shallow sections where the depths might get to

           12  6 inches.  Do you remember that?

           13      A.    Yes.

           14      Q.    Would you categorize the Salt River,

           15  specifically Segment 2 and 3, as a river that is

           16  6 inches?

           17      A.    No.  I was referring to the shallowest gravel

           18  bars that might be encountered at low water, I believe,

           19  when I made that 6-inch comment.

           20      Q.    So at 300 cfs, would you encounter areas

           21  where it's 6 inches?

           22      A.    Probably not.

           23      Q.    At 600 cfs, would you encounter areas where

           24  it's 6 inches?

           25      A.    Definitely not.
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            1      Q.    At 100 cfs might you encounter areas where

            2  it's 6 inches?

            3      A.    Probably so.  I mean, putting a depth on any

            4  river is sort of an amorphous sort of definition.  I

            5  mean, rivers are defined by obstacles, rocks, and deep

            6  channels, shallow channels, deep channels.  You know,

            7  they're dynamic animals.  So to put a depth on a river,

            8  it's just really not a logical way to look at it.

            9      Q.    You talk about in your book in various places

           10  the conditions for -- that are ideal for boats like

           11  inflatable kayaks, inflatable rafts.  Is your book

           12  written for the whitewater enthusiast?  Is that a

           13  correct --

           14      A.    The whitewater section of the book is written

           15  for the whitewater enthusiast, yeah.

           16      Q.    And so what would your flow range be, just so

           17  that we're clear, for a canoe on the Upper Salt if you

           18  had it filled with goods, 500 pounds, historical canoe?

           19  I understand your background with historical boats is

           20  not deep, but you do understand the river.  So what

           21  flow range would you offer is a reasonable flow range

           22  where the river from Segment 2 and Segment 3 could be

           23  boated by a loaded canoe or a loaded flatboat?

           24      A.    Well, I think a canoe could go lower than a

           25  flatboat.  And so the number that sticks out in my head
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            1  is 200 cfs, because that's kind of the general base

            2  flow of the river, and that's when the channels are

            3  still in existence, you know, the normal deep water

            4  channel along the river.  So whether you're boating it

            5  or whether you're lining the rapid, it seems, to me,

            6  you can normally find a channel at that level, and

            7  certainly, it just gets easier the higher it goes from

            8  there.  I don't know what a flatboat might require.

            9  Probably a little bit more than that.

           10      Q.    A little bit more than 200?

           11      A.    Yeah.

           12      Q.    Any estimate?

           13      A.    Oh, let's say 400.  I mean, I've seen the

           14  river few times at 400 cfs, and it's certainly easy

           15  enough to find a deep channel everywhere.

           16      Q.    So when you talk about seasons for boating in

           17  your book, those seasons are geared towards your

           18  recreational whitewater boater.  Is that right?

           19      A.    Correct.

           20      Q.    So if you're coming up with a season for

           21  commercial boating purposes for a loaded historical

           22  canoe -- and I believe I heard you just say 200 cfs is

           23  your low.  I don't think you said a high.  But what

           24  range of months would you provide as a season for a

           25  loaded canoe on the Salt?
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            1      A.    Again, the hydrologist could probably answer

            2  that better, but, you know, I mean, if 200 cfs are low,

            3  then it's most of the year except maybe in times of

            4  drought.  You know, normally, the river comes up in

            5  February and goes down in May for higher levels, which

            6  is what I indicated in the book.  And summer

            7  thunderstorm season is erratic.  So yeah, that's a

            8  range.

            9      Q.    And what is the upper-range limitation where

           10  you would not use a canoe on the Upper Salt?

           11      A.    I think the river gets -- starts to take on

           12  different characteristics around 3,000 cfs, above that

           13  level.  So I think it becomes more challenging at that

           14  point.

           15      Q.    You described various amounts of rapids.  You

           16  were asked some questions by Mr. Helm about those.  Can

           17  you characterize the percent of the time that the river

           18  is in a rapid state versus a pool state, from your

           19  opinion?

           20      A.    Oh, you know, we tend to focus on the rapids,

           21  and so taking that into account, it's probably in a

           22  pool state more than half the time and in rapids much

           23  less than half the time.  I'm just estimating that.

           24  Probably 70/30 in favor of the pools.  But, yeah, I

           25  don't know.  You would have to have a more scientific
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            1  survey of the river, I guess, to come up with an

            2  accurate number there.

            3      Q.    And pools are generally flatwater, in your

            4  opinion?

            5      A.    Yeah, flat, or, I mean, there could be

            6  current in them, but not any major obstacles.

            7      Q.    I believe you used the word, quote, decent

            8  chance of running Quartzite prior to its being

            9  dynamited.  Were you referring to running the rapid

           10  actually in the boat or lining the rapid?

           11      A.    I was referring to running the rapid, yeah.

           12      Q.    What is the chance of success if you're

           13  lining the rapid?

           14      A.    Oh, nearly a hundred percent, if I suppose.

           15  I mean, if you let the rope get out of your hand,

           16  there's a big pool down below where you could swim

           17  after your boat.  Yeah, I think pretty good chances of

           18  getting through okay lining it.

           19      Q.    You were asked a question about 10,000 pounds

           20  of wheat being transported on the Salt.  Are you

           21  familiar with the historical account of, in fact,

           22  10,000 pounds of wheat being transported on the Lower

           23  Salt?

           24      A.    I was not aware of that.

           25      Q.    Does that surprise you that that actually
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            1  happened?

            2      A.    It surprises me less if it's further

            3  downstream on the Lower Salt where there's perhaps less

            4  distance to cover.  Yeah, it surprises me a little bit,

            5  yeah.

            6      Q.    So in Segments -- what the State's calling

            7  Segment 6, after the Verde comes in as a tributary to

            8  the Salt, I believe that's where the 10,000 pounds of

            9  wheat was transported.  So given your understanding of

           10  the Salt River, would you believe the Salt to be

           11  capable of, in fact, aiding in transporting

           12  10,000 pounds of wheat?

           13      A.    Yes, I'm surprised that someone transported

           14  10,000 pounds of wheat below the Verde confluence.  If

           15  that's actually the case, then perhaps it's tenable in

           16  the upper river as well.

           17      Q.    You were not surprised, based on the extra

           18  flow that comes in in the lower part of the river as

           19  compared to the Upper Salt?

           20      A.    That's true.  There's perhaps more water in

           21  the river down below the Verde.

           22      Q.    I don't mean to put words in your mouth.

           23      A.    It's just 10,000 pounds of wheat is -- it's a

           24  big load.  I'm surprised someone took that down the

           25  Salt.
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            1      Q.    Have you ever seen any logs that block the

            2  channel of the Salt River?

            3      A.    No, I have not.

            4      Q.    I wasn't clear.  Where is Topock Marsh?

            5      A.    That's on the Colorado River downstream from

            6  Lake Mead and Lake Mohave.  It's near Needles,

            7  California.  And it's my understanding that it's an old

            8  backwater section of the Colorado River.  There's some

            9  sort of dam control now that they control the level of

           10  the marsh to coincide with migratory birds.  It's a

           11  large swampy area along the Colorado River near

           12  Needles.

           13      Q.    Do you know what the depths of the water are

           14  in that area?

           15      A.    I would guess 5 to 10 feet or deeper.

           16      Q.    And you used your kayak in that area?

           17      A.    I have paddled my kayak there, yes.

           18      Q.    One more question.  Have you ever run a river

           19  without looking at a gage before?

           20      A.    Yes.  Regularly.

           21      Q.    And how do you do it?

           22      A.    You show up and you look at the river, and

           23  you decide if it's big enough to make it practical to

           24  go downstream, and you read the river as you go.  You

           25  listen for rapids and you look at the rocks and you
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            1  look at the currents, and you just -- you make your

            2  way.

            3                 MR. SLADE:  I have no further questions.

            4  Thanks a lot for coming out, Mr. Williams.

            5                 THE WITNESS:  Thank you.

            6                 CHAIRMAN NOBLE:  Are there any other

            7  questions for Mr. Williams?

            8                 Seeing none, Mr. Williams, again, on

            9  behalf of the Commission, we express our appreciation

           10  to you for being a witness in these proceedings.  You

           11  are excused.  You may remain, if you would like to, and

           12  view further proceedings today, or you may simply

           13  depart.

           14                 THE WITNESS:  Thank you.

           15                 CHAIRMAN NOBLE:  We'll take our lunch

           16  break and return at 1:20.

           17            (A recess was taken from 11:54 a.m. to 1:20

           18  p.m.)

           19                 CHAIRMAN NOBLE:  Okay.  We're ready to

           20  proceed.

           21                 Would the record please reflect that

           22  Commissioner Jim Henness is not here this afternoon.

           23  We will proceed in his absence because we do have a

           24  quorum.

           25                 Mr. Slade?
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            1                 MR. SLADE:  Thank you, Mr. Chairman,

            2  Commissioners.

            3                 Again, Eddie Slade representing the

            4  Arizona State Land Department.  And I'm joined this

            5  afternoon with Mr. Alex Mickel, spelled, last name,

            6  M-i-c-k-e-l.

            7                 CHAIRMAN NOBLE:  Could you move that

            8  microphone just a little bit closer to you?  Maybe turn

            9  it up or something?  By that, I mean --  Yeah, like

           10  that.  There we go.  Bend it up.

           11                 MR. SLADE:  How's that?

           12                 CHAIRMAN NOBLE:  Much better.  Thank

           13  you.

           14

           15                       ALEX MICKEL,

           16  called as a witness on behalf of the State Land

           17  Department, was examined and testified as follows:

           18

           19                    DIRECT EXAMINATION

           20  BY MR. SLADE:

           21      Q.    Alex -- I'll call you Alex, if that's okay.

           22      A.    Yeah.

           23      Q.    Could you please introduce yourself, your

           24  full name, for the record?

           25      A.    Alex Mickel, M-i-c-k-e-l.  And 53 Rio Vista
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            1  Circle, Durango, Colorado, is where I reside.

            2      Q.    And that's where you live.

            3            What is your occupation?

            4      A.    I am a river outfitter.

            5      Q.    What's the name of your outfit?

            6      A.    Mild to Wild Rafting.

            7      Q.    Where is it based?

            8      A.    We operate --  Our base is in Durango,

            9  Colorado.  And we operate on the Upper Salt as well.

           10      Q.    The Upper Salt in this case, this river?

           11      A.    Yes.  I think what's referred to as Segment

           12  2.

           13      Q.    Gotcha.

           14            How long have you been operating on the Upper

           15  Salt?

           16      A.    I've had a commercial operation on the Upper

           17  Salt since 1998.

           18      Q.    And in general, how long have you been

           19  operating your business?

           20      A.    Since 1994.

           21      Q.    Why did you choose to operate on the Upper

           22  Salt?

           23      A.    Because I loved it.

           24      Q.    What do you love about it?

           25      A.    Well, I just love the whole area, the
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            1  characteristics of the area, the beauty of the river,

            2  and just the whole experience it offers our guests and

            3  myself even when I'm there.

            4      Q.    How did you get involved with boating?

            5      A.    Started boating when I was a teenager in

            6  southern Michigan and northern Ohio, going down to West

            7  Virginia and Pennsylvania.  Finished high school in

            8  Colorado where I started kayaking and rafting more.

            9  Then through college, I became a commercial guide.  And

           10  after college, I started into -- as a operator,

           11  outfitter.

           12      Q.    What type of boats have you used over your

           13  time boating?

           14      A.    I've used about every kind.  Rafts, rubber

           15  rafts, inflatable kayaks, hardshell kayaks, canoes,

           16  recently stand-up paddle boards, river boards, inner

           17  tubes.  I've gone down the river about anyway I could

           18  think to go down a river.

           19      Q.    Have you know been in a flatboat?

           20      A.    I've been in a flatboat on a lake and on a

           21  river once, maybe twice.

           22      Q.    What river?

           23      A.    Animas River in Durango.

           24      Q.    Is that the river that just had the toxic

           25  waste spill?
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            1      A.    Yeah.  We're trying to not publicize that

            2  anymore, but yes.  We've got a new set of liability

            3  waivers, yeah.

            4      Q.    We won't talk about that anymore.

            5            Can you talk about a little bit about your

            6  operation on the Upper Salt?  What is the season that

            7  you're operating up there?

            8      A.    We generally open the first of March, end of

            9  February at the earliest, and go somewhere between

           10  early May and the end of May.  The longest we've

           11  operated it is into early June.

           12      Q.    And how many employees are working for you in

           13  that area during that time?

           14      A.    About 20 to 25.

           15      Q.    Full-time?

           16      A.    No.  I would say that there's about -- 14 of

           17  those are full time, and then there's some --

           18  part-times are splitting time between there and other

           19  places.

           20      Q.    How many employees do you employ, in general,

           21  across your operation throughout the states that you

           22  operate in?

           23      A.    We seasonally peak at about 85 to 90

           24  employees.

           25      Q.    You're the owner, and -- I guess, would you
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            1  be a president?

            2      A.    Yes.  We're a corporation, and I'm the

            3  president, founder, with my wife.

            4      Q.    What type of trips do you offer in the Upper

            5  Salt?

            6      A.    We offer trips from a half day in length to

            7  five days in length.

            8      Q.    Okay.  And who was your target audience for

            9  these trips?

           10      A.    It's people looking to get out and experience

           11  whitewater rafting.  What we sell on the Upper Salt

           12  River is a whitewater experience, which is

           13  characterized by being splashed and getting wet in

           14  waves and so forth.

           15      Q.    How much do you charge for these trips,

           16  generally?

           17      A.    Half day trip is about $85, and I think the

           18  five days about 900.

           19      Q.    What type of boats are you using?

           20      A.    We're using for that rafts ranging from

           21  12 feet in length to 16 feet in length, as well as

           22  inflatable kayaks.

           23      Q.    Why do you choose those type of boats?

           24      A.    Because at this time, they're the best boats

           25  available for what we're doing, transporting people
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            1  down the river.

            2      Q.    What type of loads do you have in the various

            3  boats, whether it's the day trip or the longer five-day

            4  trips?

            5      A.    We generally have about six to eight people

            6  per guest -- or, per guide on a shorter trip, and the

            7  longer trips would be more about four in a boat.

            8      Q.    Four in a boat?

            9      A.    As a general rule.  We may have six on a

           10  longer trip.

           11      Q.    Does that include gear for that trip as well?

           12      A.    That would include some of the gear, but it

           13  would also be accompanied by another boat that's

           14  primarily there to carry gear.  It would have one or

           15  two possible passengers as well in it.

           16      Q.    Do you operate outside of that February/March

           17  to May/June time frame at all?

           18      A.    No, we do not.

           19      Q.    And why not?

           20      A.    Because it's not --  Outside of that time, we

           21  can't predict the experience that we want to sell to

           22  our customers, what we target.  What --  The experience

           23  that our customers want, it's being splashed, it's

           24  waves, it's characteristic of spring runoff, and that's

           25  the market that we -- we know and the market that we
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            1  sell to.  And during that time, we can predict those

            2  conditions and set a reasonable expectation.

            3      Q.    So outside of that time period, there aren't

            4  as many splashes?

            5      A.    That would be correct.  The waves get smaller

            6  as the river goes down.  And it's not as wet and

            7  thrilling.

            8      Q.    Is the river still able to be used by boats

            9  outside of that time period, February/March to

           10  May/June?

           11      A.    Yeah.  We've been on the river -- I've been

           12  on the river personally as low as about 180 cfs in that

           13  section above Gleason Flats, that low.  We've had

           14  clients down to about 220 cfs where we've got a group,

           15  we explain to them the condition, they still want to

           16  go, and we go rafting and they have a good time.  But

           17  to the general public, when we're putting out our

           18  message about what we provide, that 250 to 300 cfs

           19  range is really not what we're putting out there, so

           20  only on a special occasion will we deliver -- will we

           21  operate.

           22      Q.    You talked about the seasonal range.  What is

           23  the flow range that you operate on?

           24      A.    We've rafted -- we operated commercial trips

           25  from between just above 200 cfs to about 7,500 cfs, and
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            1  it's at the Chrysotile USGS gage.

            2      Q.    I'll come back to a few more details about

            3  boating on the Salt specifically.

            4            But regarding your permitting for your trips,

            5  can you explain to the Commissioners how the permitting

            6  works, who provides the permits, either of the parties

            7  or if there are multiple parties?

            8      A.    Well, I think I understand your question, so

            9  let me know if this isn't the right answer.  But we are

           10  permitted commercially to operate by the White Mountain

           11  Apache Tribe and the U.S. Forest Service, jointly.

           12  They have a shared management agreement between the two

           13  of them on that stretch of river for -- from Highway 60

           14  just below Apache Falls down to Gleason Flats, and then

           15  below Gleason Flats, that's permitted completely by the

           16  Forest Service.

           17      Q.    Have you ever boated above the Highway 60

           18  bridge?

           19      A.    Yes, I have.

           20      Q.    Can you explain where you've boated above

           21  that?

           22      A.    I have boated from the point of pines -- I

           23  believe it's called -- Wildcat Point up on Forest

           24  Service land above the reservation all the way through

           25  down to Highway 60.
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            1      Q.    And what river is Wildcat Point on?

            2      A.    The Black River.

            3      Q.    Okay.  The Black.

            4            So you've boated the Black.  And then have

            5  you boated completely what the state is calling Segment

            6  1 of the Salt River, which begins at the confluence of

            7  the White and the Black down to Apache Falls?

            8      A.    Yes, in its entirety.

            9      Q.    Did you do that legally?

           10      A.    Yes.

           11      Q.    And who gave you the permit for that?

           12      A.    The White Mountain Apache Tribe.  We actually

           13  have escorted several members down when they were

           14  exploring the idea of opening commercial operations

           15  there.

           16      Q.    And will they or do they open up commercial

           17  operations?

           18      A.    They have not.

           19      Q.    Do you suspect they might?

           20      A.    I believe at some point in time.  I have no

           21  time frame to that, though.

           22      Q.    Do you know where on Segment 1 they would

           23  open up commercial operations, if at all?

           24      A.    It would be on the Black River down to Black

           25  River Crossing, which I think's about 12 miles or so
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            1  above Highway 60, but I would have to refer to a map

            2  for the exact mileage.

            3      Q.    And is that --  Are you familiar with what's

            4  been called Flying Gorge --

            5      A.    Yes.

            6      Q.    -- or Flying V Gorge?

            7      A.    Yes.

            8      Q.    Can you explain a little bit about where that

            9  is?

           10      A.    It's immediately above Highway 60.  The

           11  Flying V Gorge is so named because of Carrizo Creek and

           12  the river and the V that it makes in the canyon as they

           13  come together.  It's real evident as you come down the

           14  river why it's called that.  But anyways, it's there.

           15  It's thunderous whitewater, for sure.

           16      Q.    But you have boated that section?

           17      A.    Yes.  In a hardshell kayak.

           18      Q.    Mr. Fuller has made a determination, based on

           19  the evidence that he's reviewed, that Segment 1 from

           20  the confluence of the White and the Black to the point

           21  below Apache Falls is nonnavigable partly because of

           22  Flying Gorge.  Would you agree with that assessment?

           23      A.    I would agree.  As a standard of historical

           24  craft, absolutely.

           25      Q.    And why is that?
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            1      A.    The whitewater is just too big and just too

            2  constricting, especially through that Flying V Gorge.

            3  That's a place for hardshell kayaks only.

            4      Q.    And is that different in Segment 2 which

            5  begins below Highway -- below Apache Falls and

            6  continues down to Sleeper Rapid?  Is that segment

            7  Segment 2 different than Segment 1, which you just

            8  described that has Flying Gorge?

            9      A.    Oh, absolutely.  It's -- the gradient's much

           10  steeper.  The rapids are not even comparable, they're

           11  so much larger.  I mean, there's 20- to 30-foot falls

           12  in there.

           13      Q.    Let's talk a little bit about the rapids on

           14  Segment 2.  As you move down the river, beginning your

           15  trip from right below Apache Falls, can you describe to

           16  us some of the major rapids that you come across and

           17  what you would do when you come across those rapids?

           18      A.    Starting immediately below Apache Falls?

           19      Q.    Yes.

           20      A.    Well, the first rapid is called -- I mean, I

           21  could go -- I mean, I've done that trip hundreds of

           22  times.  I could go detailed -- I don't know how much

           23  detail you're after.  But there's many Class II and III

           24  rapids between there, heading downstream in the

           25  immediate first seven miles of Cibecue Creek and . . .
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            1      Q.    You're aware that this case is about

            2  historical boats being able to navigate the river at

            3  the time of statehood.  Is that correct?

            4      A.    Yes.

            5      Q.    So I'm going to ask you to think of the river

            6  using historical boats, like wooden flatboats and

            7  wooden canoes.  And if you're starting from below

            8  Apache Falls, can you walk us through what rapids would

            9  be of concern to you and how you would deal with those

           10  as you moved down through to Sleeper Rapid, which is

           11  the end of Segment 2?

           12      A.    Sure.  We can work our way through there.  It

           13  would all vary a little bit depending on water levels.

           14  You know, every rapid is a little different at each

           15  water level, so you would be considering it as you move

           16  downstream.  There's -- I guess, the biggest areas of

           17  concern at lower flows outside of the prementioned ones

           18  of Black Rock, Corkscrew, Quartzite, and The Maze would

           19  be Rat Trap Rapid above Gleason.  And that would be

           20  primarily a concern of lower flows with a sharp, short

           21  ledge.  That would probably -- that would be easily

           22  portaged on river right.  And if I go back upstream,

           23  there's gonna be -- it just varies so much on water

           24  level and hazards as you're coming down.  There's no

           25  major -- there's no place that -- what I would call
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            1  ideal flow -- if I was in a flatboat and it was around

            2  5- to 600 cfs, I would be deathly worried about -- you

            3  know, especially on the day stretch above Cibecue.  As

            4  you got further downstream, you know, I would proceed

            5  with caution at Quartzite and Black Rock.  I would

            6  probably scout them and pick a line on the way through.

            7            Quartzite, preexisting the dynamiting of

            8  Quartzite Falls, depending on the water flow level, you

            9  would probably want a line or portage.

           10      Q.    What does "lining" mean to you?

           11      A.    That means I would attach a rope to the boat

           12  and navigate it over -- it's a little different than

           13  what I heard described earlier.  In my mind, I consider

           14  it being more -- kind of getting it over to the side

           15  and pushing it over and holding the rope, rather

           16  than -- I heard referred to letting the boat run the

           17  rapid on its own while on the line as ghosting the

           18  boat, but . . .

           19      Q.    And have you ever lined any of the Salt River

           20  rapids?

           21      A.    I have not.

           22      Q.    What did you do instead?

           23      A.    I have portaged at Quartzite Falls pre- --

           24  pre-'93.

           25      Q.    Okay.  And what did that mean to you?  What
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            1  did portaging entail?

            2      A.    Well, it entailed some labor.  Used to

            3  portage on the river left and you take your gear up and

            4  over, and then you would take your raft up and over on

            5  river left at high flows.  At lower flows, it was much

            6  easier to line.  But the few times I was there, prior

            7  to it being dynamited, the river was in -- one time in

            8  excess of 7,000 cfs, another time in excess of 3,000,

            9  and at those flows, we deemed it safer to portage on

           10  the river left rather than deal with the historic

           11  lining -- place of lining on the river right.

           12      Q.    If it was a flow more like 300 cfs, would you

           13  be portaging or lining?

           14      A.    I believe we would be lining, absolutely.

           15      Q.    I should have said this before, but how many

           16  trips have you done on the Upper Salt River?

           17      A.    Above -- above Hoodoo, which is above the

           18  salt banks, hundreds.  I don't really know the exact

           19  number.  Below Hoodoo down to Gleason Flats, on that

           20  section, probably -- I don't know -- 30 times.  And

           21  then all the way from Gleason to Roosevelt or

           22  Highway 288, I've only done about probably 8 to 10

           23  times.

           24      Q.    Where are you permitted to camp as you move

           25  down the river?  I know we had a couple questions about
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            1  that.

            2      A.    Well, we're permitted to camp about anywhere

            3  except for a few places that are closed, some for

            4  cultural reasons and some for wildlife reasons.

            5  There's an eagle closure on the river left just below

            6  the salt banks.  And then the salt banks area is closed

            7  for cultural reasons for the Apaches.

            8      Q.    So you can camp both on the far service side

            9  on river left and on the White Mountain Apache on river

           10  right as long as it's not closed?

           11      A.    Right.  As long as it's not a special area of

           12  closure.

           13      Q.    What would you estimate, from your

           14  understanding of the Upper Salt River, would be a range

           15  that a canoe historic -- historical canoe made of wood

           16  to be used on that stretch, a range of flow?

           17      A.    That would be -- the higher flows would be

           18  the bigger concern, and I would think probably between

           19  100 cfs and about 3,000 cfs.  And then some of the

           20  sections, I would become concerned above 3,000 cfs.

           21      Q.    And same question for a historical flatboat.

           22  What range would you advise someone that they could run

           23  a historical flatboat loaded with goods in that

           24  segment?

           25      A.    Yeah, with the canoe and without.  It would
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            1  depend how heavily you're loaded.  But I would think

            2  with a flatboat, you could go between probably 400 and

            3  4,000 cfs.  You would have a little more ability to

            4  sustain swamping.

            5      Q.    Have you ever seen canoes on the Upper Salt

            6  River?

            7      A.    Yes.

            8      Q.    Frequently?  Infrequently?

            9      A.    Regularly.  I mean, you know, we're down

           10  there -- we're not -- I don't live on the banks of the

           11  river like I did originally when we first started.  But

           12  our crew camps right there at Second Camp for 90

           13  days-plus, and I used to participate in that when I was

           14  younger.  And you would see all kinds of craft come

           15  down.

           16      Q.    You have got family and kids up in Durango?

           17      A.    Yes.  Four of them.

           18      Q.    Mr. Fuller estimated that flatboats could be

           19  used on Segment 2 about 50 percent of the year.  Do you

           20  agree or disagree with that estimate?

           21      A.    Yeah, I think that's a safe estimate.  Yeah.

           22  I would assume that the best way to answer that

           23  question would be just to take that flow range and then

           24  place that over a hydrograph, and I think it would

           25  be -- if the question is pertaining to flow and not
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            1  50 percent of the time would you be successful and sink

            2  your craft -- or not sink your craft, because I don't

            3  think you would sink your craft 50 percent of the time,

            4  if that's the question.

            5      Q.    What percent of the time would you sink your

            6  craft?

            7      A.    I would think rarely.  I think you would

            8  damage it regularly and have to repair it, but I don't

            9  think you would destroy it.

           10      Q.    From your understanding of boat use and

           11  historical boat use, was repairing crafts a regular

           12  part of that experience?

           13      A.    Absolutely.  I mean, you would practically

           14  rebuild boats sometimes on those historical trips, from

           15  the accounts that I've read.

           16      Q.    Have you ever had to repair any of your

           17  boats?

           18      A.    Absolutely.  More than I'd like.

           19      Q.    What did that entail?

           20      A.    Well, that entails you pull over --  You

           21  know, the boats even today will get rips and tears in

           22  them, and we'll pull over and we'll patch them.  And

           23  depending on the severity, sometimes you're forced to

           24  stop there, and maybe you spend a night sooner than you

           25  would want to and repair it, or sometimes you can do a
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            1  quick repair and keep moving down that same day, but

            2  usually -- oftentimes you have to repair overnight.

            3      Q.    Out of Segment 3, which begins at Sleeper

            4  Rapid -- below Sleeper Rapid and moves until the

            5  Roosevelt Dam -- of course the dam is submerged -- or,

            6  the river is submerged down by Lake Roosevelt, so I

            7  believe it's about Highway 288 that's still the river.

            8  How does that Segment 3 compare to Segment 2 upstream?

            9      A.    Well, it's much milder.  It's pretty well

           10  channeled along through there, and it's pretty, you

           11  know -- and there's some good current, but you're

           12  definitely paddling out at that point.  It's not nearly

           13  as wild and characteristic.

           14      Q.    Do you know why the Salt River is called the

           15  Salt River?

           16      A.    Well, it's called the Salt River -- there's

           17  large salt banks along the river.  There's one -- a

           18  very large one upstream along Highway 60 that's very

           19  impressive.  I believe that's where it gets its name.

           20      Q.    Is there any Apache history with that area

           21  that you know of?

           22      A.    Well, the salt banks is part of the origin

           23  story of the Apaches, is how I understand it, the White

           24  Mountain Apache.  And that's why it's closed and so

           25  forth.
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            1      Q.    Have you ever come across logs that have

            2  blocked the river in Segment 2 or Segment 3?

            3      A.    No, I have not.

            4      Q.    Have you ever come across any beaver dams in

            5  those segments?

            6      A.    No.

            7      Q.    Have you seen beaver?

            8      A.    I don't think I've seen beaver.  I've seen

            9  evidence of beaver on the bank, dwelling.

           10      Q.    Would you agree that the river is a

           11  pool-and-riffle pattern?

           12      A.    Yes.

           13      Q.    What does that mean to you?

           14      A.    Well, that means that the majority of rapids

           15  are created by either deep debris flow or caving in of

           16  rock from the canyon wall, and essentially dams the

           17  river and creates a riffle or a rapid.  It tends to

           18  pool the water up behind it as well.

           19      Q.    What percent of the river, from your

           20  perspective and experience, is pool or riffle?

           21      A.    Boy, to break that into a percentage, I would

           22  say it's probably -- I mean, if the river from that

           23  segment is 50 miles, I've gotta think if you put all

           24  the rapids together, it's a mile of it or something.  I

           25  don't know, you know.
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            1      Q.    So the vast majority, from what I understand,

            2  would be in its pool state?

            3      A.    Yes.  It's not a rapid -- continuous rapid,

            4  by any means, no.

            5      Q.    A pool, from your perspective, is relatively

            6  flatter water?

            7      A.    Yes.  It's flatter, calmer water.  You're

            8  able to row easily through.  And it takes on more of

            9  that characteristic as you continue downstream,

           10  especially.

           11      Q.    Did you ever come across split channels on

           12  the Upper Salt?

           13      A.    Sure.  Three-Way Rapid is a very good example

           14  of one on the day stretch on the first 10 miles.  Just

           15  below Cibecue, river comes down and splits into three

           16  ways.  The middle channel is the one you generally

           17  take.

           18      Q.    Is it more difficult to navigate in that

           19  split channel than in other places?

           20      A.    No.

           21      Q.    Have you boated from Stewart Mountain Dam

           22  down to Granite Reef Dam?

           23      A.    No.  My experience on the Salt River is

           24  completely above Highway 288.

           25      Q.    Have you boated other Arizona rivers and
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            1  streams?

            2      A.    Yes.  Black, as we just mentioned.  I've

            3  boated the Verde River.  Let's see.  The Tonto Creek,

            4  I've boated.  What else in Arizona?  That's about it.

            5  Really the Verde, Tonto, and the Salt and Black.

            6      Q.    How does Tonto Creek compare to the Salt

            7  River in the upper end of the Salt, Segment 2?

            8      A.    Well, it's a lot smaller.  You know, it takes

            9  good timing to have an opportunity to get down that at

           10  a descent flow.  I haven't done it -- and it's, like,

           11  I've only done from Rye Creek down, which is a shorter

           12  section of it.  It's kind of a Class II, maybe a little

           13  bit of Class III.  Beautiful.

           14      Q.    Would you categorize the Salt as a shallow

           15  desert stream?

           16      A.    No, I would not.

           17                 MR. SLADE:  Mr. Chairman, I don't

           18  believe I have any more questions.

           19                 CHAIRMAN NOBLE:  Thank you, Mr. Slade.

           20                 Is there anyone who wishes to examine

           21  the witness?

           22                 MR. HEILMAN:  Yes, Mr. Chairman.

           23                 CHAIRMAN NOBLE:  Mr. Heilman.

           24                 MR. SLADE:  Are there any pro

           25  navigability folks here that need to go?
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            1                 CHAIRMAN NOBLE:  Pro navigability

            2  advocates that would like to examine him in the means

            3  of direct?

            4                 MR. HOOD:  Mr. Chairman, regardless of

            5  how Mr. Helm wants to characterize himself, he's pro

            6  navigability.  He ought to go before the rest of us go.

            7                 MR. HELM:  Mr. Hood, he's such a

            8  mind reader that he knows what my clients have told me.

            9  I would suggest if he knows what my clients have told

           10  me to do, he had better disclose it or he'd better get

           11  out of this room.

           12                 CHAIRMAN NOBLE:  Mr. Heilman, would you

           13  please come forward?

           14                 MR. HEILMAN:  Sure.

           15

           16                    CROSS-EXAMINATION

           17  BY MR. HEILMAN:

           18      Q.    Good afternoon, Mr. Mickel.  My name is Jeff

           19  Heilman.  I represent Salt River Project in these

           20  proceedings.

           21            I just want to ask you a few questions, first

           22  about your business, and then given that you've done

           23  this stretch of the river hundreds of times, some

           24  questions about the various rapids you might encounter.

           25      A.    Sure.
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            1      Q.    The first thing I'm going to hand you is a

            2  printout of your website from the Salt River rafting

            3  section.

            4      A.    Sounds good.

            5                 MR. HEILMAN:  That's Exhibit C031,

            6  SRP 2.

            7                 THE WITNESS:  There's no typos, are

            8  there?

            9  BY MR. HEILMAN:

           10      Q.    No.

           11            The first sentence on that page under the

           12  heading, it says, "We are done running the Salt for

           13  this 2015 season but we can't wait to raft with you

           14  next spring!  The 2016 season will begin early March

           15  and run through April or May!"

           16            So is the rafting season for the Upper Salt

           17  typically three months?

           18      A.    Well, it varies.  We hope for three months

           19  and that predictable season where we can deliver the

           20  experience that we're advertising, yes.

           21      Q.    Why is it -- why do you only run during the

           22  springtime?

           23      A.    Because that's when we can predict the runoff

           24  that provides the experience that we're selling.

           25      Q.    And sometimes that rafting season can be just


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      406


            1  March through April?

            2      A.    Yes, sometimes on low-water years, it can be

            3  just March and into early April.

            4      Q.    And in addition to rafting tours on the Upper

            5  Salt River, your company also offers rafting on the

            6  Colorado, the Upper Animas, the Lower Animas, the Upper

            7  Piedra, and the Lower Piedra, right?

            8      A.    Yes.

            9      Q.    What's the rafting season for the Lower

           10  Animas River?

           11      A.    The Lower Animas River we generally open mid-

           12  to late April and raft through September.

           13      Q.    Okay.  The website -- your website actually

           14  says through October sometimes?

           15      A.    Well, we did our last trip this year

           16  October 5th, but if you've got a big enough group, I'll

           17  take you next week.

           18      Q.    That river's also -- that is also based on

           19  water level --

           20      A.    Yes.

           21      Q.    -- season?

           22            What's the rafting season for the Upper

           23  Animas River?

           24      A.    It usually -- we finish around the first of

           25  August, and we will start kind of mid-May.
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            1      Q.    Okay.  How about for the Lower Piedra River?

            2      A.    We generally start in end of April, and we'll

            3  go through early to mid-June, and it will vary a little

            4  bit season to season, of course.

            5      Q.    And then for the Upper Piedra?

            6      A.    Same as the Lower Piedra.

            7      Q.    How about for the San Miguel River?

            8      A.    The San Miguel River, we tend to go until

            9  about -- well, we'll start middle of May and usually go

           10  until about end of July.

           11      Q.    And your company also offers guided rafting

           12  trips in Utah on the Colorado River?

           13      A.    That's correct.

           14      Q.    What's the rafting season for the Colorado?

           15      A.    It's --  We offer trips generally April

           16  through -- into early October.  So I believe some

           17  companies go even longer.

           18      Q.    In Arizona, you offer rafting on the Verde.

           19  Is that right?

           20      A.    Well, we used to offer it more often, but

           21  right now, we've got an endangered species issue and

           22  the Forest Service is not permitting anyone.  So we

           23  need to address that, yeah.

           24      Q.    When you were running, what was that season

           25  like?
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            1      A.    On the Verde River, that season was generally

            2  more mid- to late February, into -- through March.

            3      Q.    So is it safe to say that the rafting tour on

            4  the Salt River is on the lower -- the season is on the

            5  shorter end when you look at all the rivers that you

            6  offer tours on?

            7      A.    Compared to the Animas River in Colorado, I

            8  would say it's in the middle.  We have a longer, more

            9  robust season than we do on the Piedra, a longer season

           10  on the San Miguel.  Not nearly as much participation,

           11  though.

           12      Q.    And how long is the kayaking season?  Do you

           13  offer kayaking tours when you don't offer rafting

           14  tours?

           15      A.    No.  Generally, they're side by side.  It's

           16  at the same time.

           17      Q.    Given all the rivers that you offer tours on,

           18  which tours are the most popular?

           19      A.    Well, we take the most people down the Lower

           20  Animas.  We take the next most down the Salt River.

           21      Q.    Okay.  I'm looking back at this printout from

           22  your website.  The box over on the right says

           23  "Adventure Level" for rafting.

           24      A.    Uh-huh.

           25      Q.    And you have it listed as Intermediate.
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            1      A.    Uh-huh.

            2      Q.    What does "Adventure Level" mean?  What are

            3  you trying to get across there?

            4      A.    Well, you know, that's a hard thing to

            5  communicate, you know.  What it is to you and what it

            6  is to me can be totally different.  It's like we're

            7  trying to say -- it's like a ski area with green runs,

            8  blue runs, black runs.  You know, this is like a blue

            9  run.  It's an intermediate run.  It's for someone who's

           10  comfortable around water.  If you're really scared of

           11  water, you know, you would be terrified if you fell in

           12  the water, you probably shouldn't make this your first

           13  rafting experience.

           14      Q.    Right.  And what makes rafting the Salt

           15  River -- the Upper Salt River intermediate compared to

           16  a trip that you might rate as mild?

           17      A.    I would say it's the -- you know, the whole

           18  experience of the chance that you could fall into the

           19  river.  You know, especially if you're in an inflatable

           20  kayak, there's more of a chance you could fall in.  As

           21  that elevates, the adventure level goes up.

           22            I mean, the remoteness is also an issue.  The

           23  further you are from assistance or help, everything

           24  takes on a greater degree of risk and adventure, you

           25  know, so it just varies.  You know, sometimes people
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            1  are like, "Not nearly adventurous enough.  If that was

            2  intermediate, it was boring."  I was like, "That was

            3  way too much."  So you're trying to strike that happy

            4  medium when you're advertising to masses of people.

            5      Q.    Sure.  And then --

            6      A.    And communicate, as clearly as you can, what

            7  it is you're offering.

            8      Q.    Right.  So for inflatable kayaks, you

            9  actually have "High Adventure"?

           10      A.    Uh-huh.

           11      Q.    What you were saying earlier, it's easier to

           12  flip in a kayak than it is in a raft?

           13      A.    An inflatable kayak, yes, you're controlling

           14  your own destiny.  So there's people that have never

           15  been in a boat before and they're coming out and

           16  they're doing that.  So you should be someone who's fit

           17  and enjoys adventure.  You know, if your idea of

           18  adventure is shopping at the mall, you know, this is

           19  probably not something you should do.

           20      Q.    Also, for premium boats, you have "High

           21  Adventure."  What is a premium boat?

           22      A.    It's a smaller boat.  We kind of let the

           23  guides be more aggressive in them, and they do more

           24  surfing and playing in the water, so there becomes an

           25  increased risk of people falling in.
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            1      Q.    Does the smaller size of the boat allow for

            2  that, being able to maneuver better or --

            3      A.    It's part of the premium experience because

            4  it's a more intimate guest-to-guide ratio.  So instead

            5  of being eight people and a guide, there's only three

            6  or four and a guide.  People enjoy the guides.

            7      Q.    But does the smaller boat allow them to do

            8  more within the rapids than the larger boats?

            9      A.    I'm not sure -- not really.  I mean, you can

           10  surf in either boat.  But definitely the bigger --  The

           11  smaller the boat, the bigger the wave feels, yeah.  If

           12  that answers your question.

           13      Q.    It does.  Thank you.

           14            And then in the Restrictions section of that

           15  box, it sets the raft age limit at "Ages 8 and up

           16  (except at high water)."  How high does the water have

           17  to be to change the age limit from 8 and up?

           18      A.    It depends the segment a little bit.  So if

           19  they're going all the way through the wilderness, about

           20  2500 cfs.  On a day trip, they're more about 3,000 cfs.

           21      Q.    And how often does that happen in a given

           22  season?

           23      A.    It's been a while, so . . .

           24      Q.    And then the age range for inflatable kayaks

           25  is age 16 and must be 5 foot, 2 inches.  Why do you
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            1  need to be 16 for kayaking but you don't have to for

            2  rafting?

            3      A.    We just want them to have that mental

            4  awareness because there's a greater chance that they're

            5  going to end up in the water.  We want them to be able

            6  to understand and be clear on their communications and

            7  so forth.  And also, we just only -- you just only want

            8  so many people coming down in those, so it's really you

            9  want people who really want to do that.  You don't want

           10  to push people into that.

           11      Q.    Why do you have to be 5 foot 2?

           12      A.    It's just in the paddling.  It's kind of --

           13  We've been thinking about changing that, but we

           14  haven't, because the boats used to have a larger tube,

           15  the kayaks we use.  The younger kids would have a

           16  harder time reaching around them, the tubes, and paddle

           17  effectively, but the newer ones seem to have smaller

           18  tubes, are becoming less of an issue, but --

           19                 CHAIRMAN NOBLE:  Mr. Heilman?

           20                 MR. HEILMAN:  Yes?

           21                 COMMISSIONER HORTON:  Is the water as

           22  cold as the Colorado?

           23                 THE WITNESS:  It depends on the time of

           24  year.  But in the spring runoff, I'd say it's probably

           25  colder -- not as cold as coming out of the bottom --
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            1  Do you mean the Colorado River below -- below Glen

            2  Canyon?  No.

            3                 COMMISSIONER HORTON:  Right.  I meant

            4  going through the canyon itself.

            5                 THE WITNESS:  Where we operate on the

            6  Colorado River, the water's pretty warm out by Moab

            7  because it's not coming out of the bottom of the lake.

            8  That's why I was confused.

            9  BY MR. HEILMAN:

           10      Q.    Okay.  Moving over to the text in this

           11  section under the Salt River Canyon Description, the

           12  first sentence states, "Experience spectacular Salt

           13  River rafting trips in the Upper Salt River Canyon!"

           14            Do you only offer guided trips on the Upper

           15  Salt River?  I think that's what you testified to.

           16      A.    Yeah.  Through --  Yeah, down to Highway 288.

           17  Below Apache Falls to Highway 288 is where we operate

           18  on the Salt River.

           19      Q.    Why don't you offer guided trips on the Lower

           20  Salt River?

           21      A.    That's not something that's interested me in

           22  my business career.

           23      Q.    Okay.  And then --

           24      A.    I really like Durango in the summer.

           25      Q.    That's understandable.
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            1            The next line says, "The Salt River drops at

            2  over 20 feet per mile as it carves a canyon full of

            3  wilderness to discover."

            4            Why do you mention the gradient of the river

            5  in your promotional materials?

            6      A.    Honestly, it's for credibility.  You're just

            7  trying to -- you know, people know you're communicating

            8  clearly and you're doing your best to give them what

            9  reality is.  You know, when you have things you can

           10  state, I think it's helpful.

           11      Q.    Does a steeper river provide for a more

           12  exciting experience, more rapids or anything like that?

           13      A.    Absolutely.  So, like, the Upper Animas we

           14  raft, you know, the average gradient's 85 feet a mile.

           15  It goes to 150 feet a mile for a substantial portion.

           16      Q.    A little further down, it says, "Longer trips

           17  take you further into the wilderness section of the

           18  spectacular Salt River Canyon, which changes

           19  dramatically from day to day, and plunges you into

           20  bigger rapids!"

           21            What do you mean when you say that the river

           22  changes dramatically from day to day?

           23      A.    I mean that the canyon itself and scenery.

           24  So one of the really cool things about going down the

           25  Salt River is you start out and you're just above the
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            1  upper Sonoran and you move into the Sonoran Desert.

            2  The vegetation is changing.  The canyon you go through,

            3  what we call White Rock Canyon, which is just amazingly

            4  beautiful polished granite that you're floating

            5  through.  And then the next day kind of opens up and

            6  you've got spectacular hills and bluffs.  And then you

            7  get back to what's called Jumpoff Canyon, which is a

            8  geologically stunning uprise.  So that's the change

            9  we're referring to, is that spectacular scenery as you

           10  go down.

           11      Q.    Then on the next page, there's some smaller

           12  descriptions of the various trips that you offer.  One

           13  of them is the Salt River Express Trip.

           14      A.    Uh-huh.

           15      Q.    Under that description, you say, "Enjoy an

           16  exciting trip filled with 10 to 12 'wet and fun' Class

           17  III rapids.  Thunder through rapids (every 5 to 10

           18  minutes) in this unique recreational treasure in a

           19  raft."  [Quoted as read.]

           20      A.    Uh-huh.

           21      Q.    How much distance do you travel in the

           22  express trip?

           23      A.    Express trip is the same length as a day

           24  trip.  We start generally at Big Eddy, unless the

           25  water's really high, and then we put in right below
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            1  Apache Falls and take out at Hoodoo, which is about

            2  10 miles -- nine and a half, 10 miles.

            3      Q.    And you encounter 10 to 12 Class III rapids,

            4  is that what that description says?

            5      A.    Yeah.

            6      Q.    And when you say, "Thunder through thrilling

            7  rapids (every 5 to 10 minutes)," is that just any rapid

            8  or are you referring specifically to those Class III

            9  rapids?

           10      A.    No, that would be any rapids.  The Class II,

           11  we're getting splashed and having fun.  So if you

           12  called me up and asked -- I'm telling you, "Think about

           13  walking down the street; you would generally have a

           14  rapid of some sort on each corner."

           15      Q.    Okay.  Then two pages after this, you have a

           16  trip called a Dash of Salt.

           17      A.    Yep.

           18      Q.    That's description says, "Explore twice the

           19  whitewater and twice the scenery of the Salt River in

           20  one spectacular day."

           21      A.    Yes.

           22      Q.    "Experience some class 4 rapids and save some

           23  money over the 2 day trip."  [Quoted as read.]

           24            How do you manage to experience twice the

           25  whitewater in a single day?  Is it just faster?
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            1      A.    Start earlier, paddle harder and later.

            2      Q.    And how many Class IV rapids have you

            3  experienced in that trip?

            4      A.    Depends on the water flow.  In higher flows

            5  for commercial rafting, we think that White Rock can be

            6  a Class IV and sometimes Rat Trap, but Rat Trap really

            7  can be tougher when it's lower than when it's higher.

            8  So it's usually just I or II.

            9            Really high water, in the old days, we

           10  sometimes thought Grumman could be that way, but it

           11  would depend on your route.  Grumman is a little way

           12  upstream, but you can also go completely around it in

           13  high water and not even get wet, so . . .

           14      Q.    Okay.  Then down under the Boat Options on

           15  this page, for Premium Boats, the first line is

           16  "Smaller boats with smaller tubes so at higher water

           17  levels they increase the level of adventure."

           18            Why do smaller boats increase the level of

           19  adventure?

           20      A.    Again, I think it's because the smaller the

           21  boat, the bigger the wave feels.  If you've got

           22  20 inches of tube height in front of you versus

           23  14 inches of tube height in front of you, you just get

           24  more splash.

           25      Q.    And you offer, for kayaks, only inflatable
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            1  kayaks.  Is that correct?

            2      A.    Yeah.  We do not lead hardshell-kayak trips.

            3      Q.    Is there a reason that you only provide

            4  inflatable kayaks over hard shells?

            5      A.    Yes.  Because inflatable kayaks can be done

            6  by a complete novice.

            7      Q.    They're more stable or --

            8      A.    They're more stable and they're more

            9  forgiving, so you wouldn't want -- you would want to

           10  take someone generally through a progression in a

           11  hardshell kayak before you put them on the river.

           12      Q.    Do you know when inflatable kayaks first

           13  became available for purchase?

           14      A.    I can make a guess, if you'd like, and I

           15  would say the '70s, late '70s.

           16      Q.    Then at the bottom of your description for --

           17  in the Inflatable Kayaks, it's on the next page,

           18  there's a parenthetical note that says, "Note for the

           19  2016 season:  With El Nino in the forecast, we are

           20  expecting a high water season.  We will not be able to

           21  run kayaks until the water is a 'kayakable' level which

           22  will be approximately mid-April."

           23            Why do high levels of water make a river

           24  unkayakable?

           25      A.    Well, it's for commercial standpoints.  Lots


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      419


            1  of people go kayak the river.  I'll go kayak the river

            2  for fun myself.  But to take novices down the river

            3  when it's high and cold, we prefer not to do that.

            4  It's a stressful thing that I wouldn't want to be

            5  doing.

            6      Q.    It's more dangerous?

            7      A.    Yeah, I mean, the river's cold and it's fast.

            8  The biggest dangers we face with whitewater is cold

            9  water.

           10      Q.    So have you had to cancel a scheduled kayak

           11  trip because of water levels?

           12      A.    Being too high?

           13      Q.    Yeah.

           14      A.    Yeah, I'm sure I have over the 22 years I've

           15  been doing this.

           16      Q.    Do you ever have to change which stretch of

           17  the river you're going to kayak on based on water

           18  level?

           19      A.    For inflatable kayaks, no.  We either kind of

           20  do what we're gonna do or generally don't -- you know,

           21  I wouldn't say I've never -- I would say probably we

           22  have adjusted a stretch somewhere at some time to

           23  accommodate a group for inflatable kayaking.  But,

           24  again, it's for people who are complete novices.

           25      Q.    Do your guides typically check the gage data
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            1  before they take a group out for a trip?

            2      A.    No, not unless they call and ask us.  Our

            3  only communications from there is satellite phone, so

            4  we're trying to minimize that.  Most of the guides,

            5  they're down there living by the river.  And the gages

            6  are good, but a lot of times they have to be

            7  recalibrated too.

            8      Q.    And below the Inflatable Kayak description,

            9  you have a bulleted list of "Salt River Rafting Trip

           10  Highlights."

           11      A.    Uh-huh.

           12      Q.    The second bullet states, "More rapids per

           13  mile than any other Arizona river."

           14            So does the Salt River Canyon have more

           15  rapids than any other river in Arizona, including the

           16  Verde and the Colorado?

           17      A.    Well, we're talking about a place where you

           18  have regular commercial rafting.  Yeah.

           19      Q.    The next bullet down says, "Numerous Class

           20  III 'wet and fun' rapids on the 1 day section, Class IV

           21  on longer trips."

           22            Is it safe to say that most of your rafting

           23  customers actually want the big rapids on their trips?

           24      A.    Yes.  The customers want rapids, and

           25  that's -- they want splashes and waves.  You know, the
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            1  thing to understand about that is -- well, one is

            2  that's the reason we raft when we do.  We can predict

            3  what the conditions are going to be like somewhat

            4  reasonably, communicate those to our customers.  And

            5  then people are often more thrilled by a Class II rapid

            6  than they are a Class IV rapid because a Class IV rapid

            7  might be that way because there's a lot of maneuvering

            8  or something that goes on, where a Class II rapid will

            9  just have a big wave that you could have gone around or

           10  you could go through.  When you go through, it splashes

           11  and it's fun and it's exciting.  So that's why we tend

           12  to -- that's why we want to raft when there's more

           13  water.  That's what our business model is built on.

           14      Q.    And then going down even further, the section

           15  "Special Ways We Care for You on the Salt River," the

           16  second bullet point, I think you just mentioned this,

           17  says, "Multifaceted Satellite communication systems to

           18  coordinate the details of your adventure and increase

           19  safety."

           20      A.    Uh-huh.

           21      Q.    Could you describe what the satellite

           22  communication system is and how it works?

           23      A.    Sure.  We've got a fixed satellite phone that

           24  we use to communicate in the morning, how many guests

           25  are coming, so people are -- the guides are ready with
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            1  the equipment, because otherwise, the people would show

            2  up in the parking lot and they wouldn't be ready for

            3  them.  So they call in in the morning and they ask how

            4  many people are coming, what are their names and so

            5  forth, and get the equipment and everything ready for

            6  them.  And then they carry either -- what's called an

            7  Iridium.  That goes to a nonfixed satellite, an

            8  orbiting satellite, and carry those for emergencies, or

            9  they carry what's called a Spot or a DeLorme, which

           10  sends out emergency text messaging or nonemergency, can

           11  be, like, I have got a flat tire or something.

           12      Q.    Then the next bullet point talks about --

           13      A.    It's --

           14      Q.    I'm sorry, go ahead.

           15      A.    It's been really nice for us because, when we

           16  started, we didn't have that.

           17      Q.    When did you start using the satellite?

           18      A.    We started using the satellite in the 2000

           19  season.  Before that, we used to have to drive up to

           20  Globe and call.

           21      Q.    Then the next bullet point talks about

           22  specially designed four-wheel-drive vehicles.  Do you

           23  need a four-wheel-drive to access the river points --

           24  river access points?

           25      A.    No.  But it's nice.  You get through in
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            1  certain conditions --  You know, we do a lot of access

            2  on the river right on the Apache reservation, and that

            3  road is not a highway, that's for sure.  So we're going

            4  through creeks and stuff like that on the river right

            5  side and some rugged terrain over there.

            6      Q.    Okay.  And then the fifth bullet point says,

            7  "Free helmets, free wetsuits, free wetsuit boats, and

            8  free" --

            9      A.    Booties.

           10      Q.    -- "booties," sorry, "and free splash

           11  jackets."

           12      A.    Uh-huh.

           13      Q.    So does everybody on one of your tours wear a

           14  helmet?

           15      A.    Not necessarily.  It's optional.  We don't

           16  force them.  We encourage them to wear them.  But

           17  that's something we picked up originally as a way to

           18  set ourselves apart as an outfitter.

           19      Q.    And does everybody typically wear a wetsuit?

           20      A.    Only in early season.  By April, no.  March,

           21  yes.

           22      Q.    What's a splash jacket?  Is that just kind of

           23  like a poncho?

           24      A.    Yeah, it's like a rain jacket that's kind of

           25  cut to paddling.
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            1      Q.    The next bullet point says, "Trips held to

            2  the higher safety standards of Colorado state."

            3            What kind of safety standards do you need to

            4  comply with to run these trips?

            5      A.    Well, a permit by the Forest Service and the

            6  White Mountain Apache, and they've got certain training

            7  regulations in place.  So if you -- if I hired you as a

            8  guide, you would have to meet these standards, such as

            9  first aid and CPR.  And people are --  It's a regulated

           10  industry.  And in Colorado, those standards for

           11  training are a little higher, and most of our guides

           12  are coming from there, so we just use that companywide.

           13      Q.    Okay.

           14      A.    They can vary from place to place.  Forest

           15  Service has a whole different standard for the Park

           16  Service and what they do in the Grand Canyon and so

           17  forth.

           18      Q.    Sure.

           19                 The next thing I'm going to hand you is

           20  a printout from the safety section of your website,

           21  which is Exhibit C031, SRP 3.

           22                 CHAIRMAN NOBLE:  Mr. Heilman, would

           23  right now be a good time to take a break?

           24                 MR. HEILMAN:  Sure.

           25                 CHAIRMAN NOBLE:  Thank you very much.
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            1                 We'll take a break for 10 minutes.

            2  We'll come back at 25 minutes after the hour of 2

            3  o'clock.

            4            (A recess was taken from 2:14 p.m. to 2:27

            5  p.m.)

            6                 CHAIRMAN NOBLE:  Mr. Heilman?  Let's

            7  proceed.

            8  BY MR. HEILMAN:

            9      Q.    Mr. Mickel, before the break, I handed you

           10  the printout from the safety section of your website,

           11  and that's Exhibit C031, SRP 3.  I just had a couple of

           12  questions.  One of the things you talk about here are

           13  your "state certified, in-house guide training ensures

           14  quality."

           15      A.    Uh-huh.

           16      Q.    What does your training entail for new -- a

           17  new river guide that you hire?

           18      A.    To become a commercial guide in the state of

           19  Colorado, you need to have 50 hours of training with a

           20  river instructor, which is someone who has more than

           21  1,500 river miles documented.

           22      Q.    And what about other things like CPR, first

           23  aid, and that kind of thing?

           24      A.    And CPR and first aid, yes, that is correct.

           25      Q.    Then towards the bottom, it says,
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            1  "State-of-the-art self-bailing rafts include your

            2  option of participating in a paddle raft or relaxing in

            3  an oar raft."

            4            What does it mean when a raft is

            5  self-bailing?

            6      A.    Well, in the old days, when we used to run

            7  the river, we had to carry bail buckets and you would

            8  bail the water out because it was like a bathtub.

            9  Essentially, water came in; you had to bail it out.

           10  Then they came up with inflating the floors and water

           11  seeks its own level, so it comes in and it will run out

           12  through the holes on the side between the inflated

           13  floor and the inflated tubes.

           14      Q.    When did those become available?

           15      A.    They first became available in the early --

           16  late '80s, early -- yeah, late '80s is when they first

           17  started coming out.

           18      Q.    And does anything else about the rafts you

           19  use make them state-of-the-art over your average raft?

           20      A.    Sure.  You know, we custom design them with

           21  some stuff like handles and some stuff like that,

           22  special tie-downs for our gear.  Makes our life easier.

           23      Q.    And then the next line says, "Adjustments of

           24  age levels, river sections or trip cancellation (and

           25  full refund) due to dangerous conditions."
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            1      A.    Uh-huh.

            2      Q.    How do you adjust trips for age levels?

            3      A.    Well, we would encourage them to do a

            4  different section.  In our other areas of operation, we

            5  have a lot more options of where to go than we do on

            6  the Salt River.  So on the Salt River, we may have to

            7  cancel if we thought it was inappropriate for the age

            8  that was coming.

            9      Q.    Okay.

           10      A.    We used to sometimes go to the Verde because

           11  that was a little tamer trip, but not in a while.

           12      Q.    The next thing I'm going the hand is a Globe

           13  Miami Times article that quotes you.

           14                 MR. HEILMAN:  And that's Exhibit C031,

           15  SRP 5.

           16                 THE WITNESS:  Hope I didn't say anything

           17  dumb, did I?

           18  BY MR. HEILMAN:

           19      Q.    I'm sorry?

           20      A.    Hope I didn't say anything dumb.

           21      Q.    No.  No.

           22            This article is dated January 14, 2015, and

           23  it's entitled "Rafting the Salt River."

           24      A.    Yep.

           25      Q.    The first line of the article states, "Are
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            1  you craving adventure?  Is your new year's resolution

            2  to get out and see nature?  A whitewater rafting trip

            3  down the Salt River might be just what you need.  Last

            4  year the season was cancelled and rafting enthusiasts

            5  are looking forward to this season which already looks

            6  promising."

            7            Why was the rafting season cancelled last

            8  year?

            9      A.    Well, in 2014, we operated -- that was her

           10  conjecture.  That's not a quote from me.  We operated

           11  rafts in 2014 on the river.

           12      Q.    Do you have any idea what she might be

           13  referring to --

           14      A.    I think other companies did not.

           15      Q.    Due to low water conditions or --

           16      A.    Yeah.  They didn't believe there was enough

           17  water.  However, we believed there was enough -- gonna

           18  be enough and there was, and we had a shortened, but

           19  fun, season.

           20      Q.    How long did the season last?

           21      A.    In 2014?

           22      Q.    Yeah.

           23      A.    I could pull it up exactly if you want, but

           24  I'm gonna say we started first of March and ended

           25  mid-April.
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            1      Q.    Okay.  And then moving on to the next page,

            2  in the middle there's a quote from you -- well, it

            3  quotes, you and it says, "You can raft the Salt River

            4  100 times and have a different experience each time."

            5      A.    Uh-huh.

            6      Q.    Why is each trip a different experience?

            7      A.    Well, because you have nature and nature's

            8  always different.  You're with different people,

            9  different water flow.  And it's just got a different

           10  feel each time you go down the river.  It might be

           11  rainy, it might be sunny, it might be misty.  There

           12  could be a waterfall coming in this time that there

           13  wasn't last time.  You notice this that you didn't

           14  notice that time.  That's why you can do this -- I

           15  mean, I've been guiding those rafts since 1989 and

           16  that's what keeps you coming back, is, you know, it

           17  stays fresh in a lot of ways.

           18      Q.    And the next thing I'm going to hand you is

           19  the United States Forest Service Evaluation of

           20  Navigability at the Time of Statehood.  That's old

           21  evidence Exhibit EI 8.

           22                 CHAIRMAN NOBLE:  Mr. Heilman, are we

           23  going to read this this afternoon?

           24                 MR. HEILMAN:  Read the whole thing, no.

           25  No.
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            1  BY MR. HEILMAN:

            2      Q.    Actually, what I wanted to look at is at the

            3  end of this exhibit is the USFS's boating guide from

            4  1995.

            5      A.    Okay.

            6      Q.    Do you see that?  The front of it looks like

            7  this.

            8                 MR. SLADE:  Can you show me the page?

            9                 MR. HEILMAN:  It doesn't have a page

           10  number, but it's just attached at the back.

           11                 CHAIRMAN NOBLE:  Mr. Heilman, is that

           12  the page that reads "Recreation Opportunity Guide,

           13  Tonto National Forest, Upper Salt River"?

           14                 MR. HEILMAN:  That's the one.

           15                 COMMISSIONER ALLEN:  Okay.  What page is

           16  it after, the numbered page?

           17                 CHAIRMAN NOBLE:  It's the page before

           18  page number 1.

           19                 MR. HEILMAN:  There's a number of

           20  photos.  And after the photos, the boating guide

           21  starts.

           22  BY MR. HEILMAN:

           23      Q.    Turning to the first page of the guide, on

           24  the right-hand column, there's a section called "Safe

           25  Boating Considerations."  And it states, "It is
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            1  difficult to generalize about this river, since much

            2  depends on the time of year, water level, boat

            3  involved, and certainly the skills of the river runner.

            4  It very definitely is not a river meant for beginners

            5  or novices!"

            6      A.    Uh-huh.

            7      Q.    Do you agree that it's difficult to

            8  generalize with the Salt River because it varies so

            9  much?

           10      A.    Yeah.  As far as the difficulty to go

           11  downstream, yes.

           12      Q.    And do you agree that it's definitely not a

           13  river meant for beginners or novices?

           14      A.    Yeah, I would think that you should gain some

           15  experience prior to going, absolutely.

           16      Q.    The next paragraph states --

           17      A.    Unless you're going to hire a professional

           18  guide.

           19      Q.    Right.  The next paragraph states, "There are

           20  several rapids which can go to a solid Class IV at

           21  certain water levels.  This river is usually run in

           22  small rafts and in kayaks.  It is not suitable for

           23  'rubber duckies,' open canoes, et cetera.  It is also

           24  generally unsuitable for large rafts (over 15 feet)."

           25            Do you agree that the Upper Salt River is not
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            1  suitable for rubber duckies?

            2      A.    No.

            3      Q.    What is a rubber ducky?

            4      A.    It's an inflatable kayak.

            5      Q.    So it's the kayaks that you actually rent

            6  out?

            7      A.    Yeah.

            8      Q.    Do you have any idea why, in 1995, they were

            9  thinking it's not suitable?

           10      A.    I don't know.  If I have to make an unpopular

           11  guess, I would say this was written by a young man at

           12  the Forest Service who had his opinion at the time.

           13      Q.    And how large are your rafts that you put on

           14  the river?

           15      A.    Anywhere from 12 to 16 feet.

           16      Q.    So I'm guessing you would also agree --

           17  disagree with his saying that large rafts are

           18  unsuitable?

           19      A.    Larger than?  At a certain point, sure, you

           20  could have too big of a raft.  That wouldn't be ideal.

           21  A 16-foot raft is comfortable.

           22      Q.    And then turning to the next page, the second

           23  paragraph states, "All safety precautions should be

           24  taken on the entire river.  Your personal flotation

           25  device (often incorrectly referred to as a 'life vest')
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            1  should be high quality, and provide flotation equal to

            2  at least 10 percent of your body weight.  It should be

            3  worn at all times when on the river.  Full or partial

            4  wet suits are important safety item early in the

            5  season.  Kayakers should have rescue lines installed on

            6  their boats; rafters should have a good throw rope, and

            7  know how to use it."  [Quoted as read.]

            8      A.    Uh-huh.

            9      Q.    Do you require your customers to wear PDFs

           10  [sic] all the time?

           11      A.    We do.

           12      Q.    You do?

           13      A.    Yeah.

           14      Q.    And why are wetsuits an important safety

           15  item?

           16      A.    Well, one thing is they make it a lot more

           17  comfortable.  The second is if you fall in, it keeps

           18  you warmer.

           19      Q.    And do your kayaks have rescue lines

           20  installed on them?

           21      A.    Our kayaks?

           22      Q.    Yes.

           23      A.    No.  They carry what's called a throw bag,

           24  which is a bag with rope in it.  That would only be

           25  carried by the guide, not the customers.
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            1      Q.    And then looking at this graphic at the

            2  bottom of the page, it recommends having a large

            3  bailing bucket, but I'm guessing since you have

            4  self-bailing rafts, that -- those are unnecessary?

            5      A.    Yeah.  That's what we talked about earlier.

            6      Q.    And do you carry patch kits on your rafts?

            7      A.    We do.

            8      Q.    You said you've had to repair your raft

            9  multiple times when going down the river?

           10      A.    Yes.  And to be clear, I don't think I've

           11  ever repaired the same raft multiple times in one trip.

           12  But I've had to stop and repair a raft, yes, and have

           13  to camp because of it, repair it, and then proceed

           14  downstream the next day.

           15      Q.    What kind of things happen on the Salt River

           16  that cause you to have to repair your raft?

           17      A.    You just cut something.  Sometimes you can't

           18  figure it out.  And it happens on rivers all over.  You

           19  go through a stretch -- you know, you watch four boats

           20  go through.  And you go through, and all of a sudden

           21  your boat's caught.  You're like, "What the heck

           22  happened?"  There's all kinds of things that come into

           23  the river over the years.  There can be rebar in there

           24  from the bridgework.  Who knows what's in there.  And

           25  rocks, too, can cut them.
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            1      Q.    Okay.  Let's turn to page 5.  On the

            2  right-hand column, it says, "Some (but not all) rapids

            3  are named and described, but they are not rated.  This

            4  is due to inherent problems with rating systems, and

            5  because the rapids change radically with changes in

            6  water level."

            7            Do you agree with that statement, that

            8  "rapids change radically with changes in water level"?

            9      A.    Yes.

           10      Q.    Okay.  Turn to page 9.  This is a list of

           11  Items of Interest, which include some of the rapids.

           12  The first rapid it talks about is Baptism Rapid, and it

           13  says, "Usually too rocky at low water.  Some nasty

           14  holes at higher water."

           15      A.    Uh-huh.

           16      Q.    Are you familiar with Baptism Rapid?

           17      A.    I am.

           18      Q.    And is that what you call it as well?

           19      A.    We do.

           20      Q.    Do you agree that it's too rocky at low

           21  water?

           22      A.    Define "low water."  We --  It's navigable to

           23  about -- we don't start there above --  Below 400 cfs,

           24  we won't start up there.

           25      Q.    And do you agree there's nasty holes at
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            1  higher water at Baptism Rapid?

            2      A.    That may be a little sharp.

            3      Q.    A couple lines down, there's description of

            4  Island Rapid.  It says, "Nasty rocks to hang-up on in

            5  both channels; best to start below this rapid except at

            6  higher water.  There is also the 'African Queen Sneak'

            7  going far left at Mile 59.6."  [Quoted as read.]

            8      A.    Right.

            9      Q.    "Drowning here in 1973."

           10      A.    Uh-huh.

           11      Q.    Are you familiar with Island Rapid?

           12      A.    I am very familiar with Island Rapid, yes.

           13      Q.    Do you agree that there are nasty rocks to

           14  hang up on both sides?

           15      A.    Not if you go on the far left side.  It's a

           16  pretty clear channel, what they call the African Queen,

           17  but that's only available above 500 cfs.

           18      Q.    Are you familiar with the drowning that

           19  occurred in 1973?

           20      A.    I am not.  I can't speak to that in any way.

           21      Q.    Then moving down a little bit further,

           22  there's a description for the Bump and Grind Rapid.

           23  And it says, "The upper easy part of this rapid

           24  conceals a rocky ledge across the entire lower end.

           25  Rafts may be lined at low water.  (Named for a famous
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            1  dance river-runners once knew, and for what happens at

            2  lower water)."

            3            Do you know what -- the rocky ledge they're

            4  describing?

            5      A.    I do.

            6      Q.    Why is that a hazard?

            7      A.    I never really thought of it.  I thought of

            8  it as a place to get hung up if you were off line.  I

            9  mean, we navigate Bump and Grind down to about 300 cfs,

           10  325 cfs with loads of four to six customers.  We've

           11  never portaged there.

           12      Q.    Do you know why it's saying that Bump and

           13  Grind is particularly more dangerous at low water?

           14      A.    I don't know that's what they're trying to

           15  say, that it's more dangerous.  I think what they're

           16  saying is you get really stuck if you don't know where

           17  you're going.

           18            And running rivers is like anything in your

           19  profession, the more you do it, the better you get at

           20  it.  And if you're familiar with that, there's a line

           21  you can take -- go through there.  If you just show up

           22  with a huge boat loaded full of gear and you don't

           23  really know where you're going, you can get really

           24  stuck and be in for a lot of work.  You have to be

           25  reading the water.
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            1      Q.    A little further down the page, there's a

            2  description of Reforma Rapid.  And it says, "(Scouting

            3  recommended.)  Some deep and sneaky holes (rocks) in

            4  this one.  At higher water, they can be mean!"

            5      A.    Yep.

            6      Q.    "Drowning here in 1986.  (Named for a ski run

            7  at Taos, and for what can occur here."

            8            You're familiar with Reforma Rapid,

            9  obviously?

           10      A.    It's what I refer to as Grumman, I believe.

           11      Q.    Grumman?

           12      A.    Uh-huh.

           13      Q.    And what does it mean when it says

           14  "scouting"?  What does that entail?

           15      A.    That means pulling over on the bank, looking

           16  at it, assessing it, and then deciding what your

           17  preferred route is.

           18      Q.    Do you agree that there are some deep and

           19  sneaky holes in this rapid?

           20      A.    Yeah, there's -- above about 3,500 cfs, there

           21  becomes a hole that's capable of flipping rafts, and

           22  it's just off the center at the bottom of the rapid.

           23      Q.    And are you familiar with the drowning that

           24  occurred at this rapid in 1986?

           25      A.    I, again, have no familiarity with that.
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            1      Q.    A few lines down, there's a description of

            2  Overboard Rapid.  It says, "Difficult to scout.  Enter

            3  far right, but then pull away from the right side;

            4  there's a very large rock (or hole) at lower end on

            5  right.  Named for what commonly happens here."

            6      A.    Yeah.

            7      Q.    Why is Overboard Rapid difficult to scout?

            8      A.    Because there's a big canyon wall on the

            9  right -- right-hand side.  There's a big horseshoe,

           10  there's a canyon wall there.  And to scout it, you

           11  really -- you have to pull over on the right, then walk

           12  downstream and then look down at the rapid.  You

           13  couldn't walk along the whole rapid without putting

           14  yourself in a position that you were below the rapid,

           15  essentially.

           16      Q.    Okay.  Then let's turn to page 11.  The first

           17  rapid they describe on this page is Exhibition Rapid.

           18      A.    Uh-huh.

           19      Q.    The description says, "Broad at the top,

           20  narrows at the bottom.  Some good haystacks with

           21  occasional hidden holes.  (Named for a ski run in Sun

           22  Valley, and for what you can put on here.)"

           23      A.    Uh-huh.

           24      Q.    Are you familiar with Exhibition Rapid?

           25      A.    I am.
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            1      Q.    What -- do you know what the guide is

            2  referring to when it says "good haystacks"?

            3      A.    Yeah, haystack is a common term used for a

            4  wave that has some break at the top of it.

            5      Q.    Do you agree there's hidden holes at

            6  Exhibition Rapid?

            7      A.    Yeah, I don't know if they're hidden.  I

            8  mean, there's a hole on the river right at medium flow

            9  that kind of disappears at higher water.

           10      Q.    Okay.  And then moving down to Salt River

           11  Draw Rapid --

           12      A.    Uh-huh.

           13      Q.    -- it says, ("Scouting recommended from the

           14  left bank.)  Hairy at all levels.  Stay away from the

           15  left side."

           16            Do you agree that the Salt River Draw Rapid

           17  is "hairy at all levels"?

           18      A.    I actually think it's a Class II rapid.  It's

           19  what we would call beehive.  It's very minor.  I'm not

           20  sure that they weren't referring to maybe Mescal

           21  because right at Salt Draw there's a rapid that's Class

           22  II, and then shortly below Salt Draw is Mescal Rapid,

           23  and it may be they're referring to that, is what I'm

           24  thinking.

           25      Q.    What's Mescal like?
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            1      A.    Mescal is -- again, it's more open at the

            2  top, kind of narrows down, makes a turn as you go down,

            3  and it has a hydraulic at the top entry and then one at

            4  the bottom that's a little larger.  We worry about

            5  rafts flipping in there above about 3,000 cfs.  We tend

            6  to -- tend to go to the right side and miss the holes

            7  then.

            8      Q.    So that would make sense when it says, "Stay

            9  away from the left side"?

           10      A.    Yeah, I think that's what they're referring

           11  to.  That's not --  Commonly known as Mescal Rapid.

           12  Draw Rapid is pretty small.

           13      Q.    And then moving down to Ledges Rapid, "A

           14  series of drops created by the resistant Dripping

           15  Quartzite.  Big rocks (or holes) can be hidden in the

           16  waves on the left side."  [Quoted as read.]

           17            Are you familiar with Ledges Rapid?

           18      A.    Sure am.  The best surf spot on the river.

           19      Q.    It's --  I'm sorry.  What was that?

           20      A.    The best place to go surfing.

           21      Q.    Why is that?

           22      A.    Because there's nice, big, glassy waves that

           23  come out of the high waters.  It's pretty renowned in

           24  the world of kayaking as a place to go surfing.  They

           25  get these waves, which really is what I think of as a
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            1  haystack.  You've got about 5, 6 feet of glassy wave

            2  face, and then enough whitewater piled on top that you

            3  can surf, surf, surf, hit it, spin around, keep

            4  surfing.  It's like being on an endless ocean wave.

            5  It's awesome.  And then you come off and there's

            6  another one right behind it.

            7      Q.    So that's what it's referring to when it says

            8  a series of drops created by the Dripping Quartzite?

            9      A.    Yeah.  At low water, you would be like,

           10  Where's the rapid?  And high water, it's these great,

           11  really fun waves.

           12      Q.    Moving down a little bit, the next line is

           13  Little Boat Eater.

           14      A.    Uh-huh.

           15      Q.    "A 'keeper' is located at the very bottom of

           16  the rapid which is immediately above the quiet water at

           17  Walnut Falls.  It is very close to the left bank, and

           18  gets more troublesome at lower water."

           19            Are you familiar with this rapid?

           20      A.    Yes.  I'm pretty sure.  We don't call it

           21  Little Boat Eater, but I think I know the spot they're

           22  talking about, yeah.

           23      Q.    What do you call that rapid?

           24      A.    Really, we don't have a rapid between Ledges

           25  and Rat Trap that we commonly talk about.  It's just
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            1  another spot --

            2            So let me read their description clearly.

            3      Q.    Sure.

            4      A.    Yeah.  I think it's what we call Finkbine.

            5  Sorry.

            6      Q.    No problem.

            7      A.    Kind of one hole that a guy once flipped his

            8  raft in.

            9      Q.    What is the guide referring to when it says a

           10  "keeper"?  Do you know?

           11      A.    So you think of holes as a couple of

           12  different ways.  So, you know, there's --  Think of a

           13  low-head dam.  That's your ultimate keeper hole.

           14  Fortunately, rarely ever are they river -- across the

           15  entire river like that.  But there's a straight

           16  pullover and there's a lot of backwater and there's no

           17  way out the sides.  So if it has a tendency to be that

           18  way, rather than what we call smiling, where the curves

           19  go out this way, it's stickier and trickier.

           20      Q.    And why would -- why would that become more

           21  troublesome with -- at lower water?

           22      A.    You know, I don't know.  If, I guess, it

           23  would be more apt to hit it.  There's less room to

           24  maneuver around it.  But the power of the holes is

           25  really a function of the volume in the river.
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            1      Q.    Okay.

            2      A.    So you might get bumped and jarred more than

            3  stuck.

            4      Q.    Let's turn to page 13.  The first rapid they

            5  describe on this page is Granite Rapid.

            6      A.    Uh-huh.

            7      Q.    And it says, "A rock splits the river.  Both

            8  sides can be tough, and there's no place to stop."

            9      A.    Uh-huh.

           10      Q.    Are you familiar with Granite Rapid -- or,

           11  what they call Granite Rapid?

           12      A.    I am, yeah.

           13      Q.    Do you know what it means by -- when it says

           14  that both sides of the rock can be tough?

           15      A.    It's really --  So there's just two ledges

           16  and there's a rock in the middle, and you can go left

           17  or right around them.  And I don't know.  I've never

           18  had a personal experience there that was overly

           19  difficult.  It's an intimidating rapid, as you look as

           20  you come in, because that whole rise in line drops

           21  away.

           22      Q.    Why is there's no place to stop?  What does

           23  it mean?

           24      A.    Well, it's a tight canyon there.  So you're

           25  into that white rock I was describing earlier, White
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            1  Rock Canyon.  It's fairly relatively narrow.

            2      Q.    Then moving to Eye of the Needle, the

            3  description says, "(Scouting recommended.)  This one

            4  sneaks up on you.  At lower water, a very narrow

            5  passage (with a sizable drop) between rocks - run left.

            6  At high water, a reversal can be created across most of

            7  the river, and far right is preferred - look over

            8  carefully.  (Named for its biblical reference)."

            9            Are you familiar with this feature of the

           10  river?

           11      A.    I am.

           12      Q.    Do you know why the guide recommends scouting

           13  this rapid, in particular?

           14      A.    Not over any of the other ones, why you would

           15  particularly like to scout.  It's a very short rapid,

           16  with a sharp ledge.  It's kind of like Granite, but

           17  there's more room on the right than there is on the

           18  left in most flows.

           19      Q.    And what does the guide mean when it says, "a

           20  reversal can be created across most of the river"?

           21      A.    Well, you're familiar with what a reversal

           22  is?  Or do you want me to describe that?

           23      Q.    A description would be great, actually.

           24      A.    Well, a reversal is when -- it's like those

           25  holes at the low-head dam, a hole, but I don't see that
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            1  stretching across the entire river there.  Really, the

            2  only place there's ever -- there's been close to an

            3  entire river blocked by a reversal, a frowning hole,

            4  was Quartzite.  And I'm sure we'll get to that.

            5      Q.    Pre-1993 Quartzite?

            6      A.    Correct.  Yeah.

            7      Q.    The last rapid on this page is the Black Rock

            8  Rapid, and it says, "(Scouting recommended.)  This is a

            9  significant rapid at the end of the right-hand turn; it

           10  requires close attention.  There is an impressive drop,

           11  and tricky currents.  At high water, it can be run (or

           12  lined) through the left channel.  At low water, a

           13  difficult waterfall is formed.  (Named for the movie -

           14  don't let it be a bad day here for you - and for the

           15  color of the rock here.)"  [Quoted as read.]

           16            And I'm guessing you're also familiar with

           17  Black Rock Rapid.

           18      A.    Yes, sir.

           19      Q.    Do you agree that it requires close

           20  attention?

           21      A.    Yeah.

           22      Q.    Do you agree, generally, with the description

           23  of the rapid?

           24      A.    Yeah, it says significant rapid with a good

           25  drop.  Absolutely.
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            1      Q.    And do you agree that, at low water, a

            2  difficult waterfall is formed?

            3      A.    I think that's a pretty big term,

            4  "waterfall."  It's like, you know -- I don't know that

            5  I would call it a waterfall, but it's certainly a

            6  ledge.

            7      Q.    Okay.  Let's turn to page 15.

            8      A.    I think of a waterfall like Havasu Falls.  I

            9  don't think of any waterfalls where I go rafting.

           10      Q.    Sure.

           11            On page 15, it describes a rapid called Lower

           12  Corral Rapid.  And the description is, "This is a good

           13  place to regroup for what's ahead.  This long rapid

           14  begins just around a sharp left-hand turn; you are now

           15  jumping off down to into Jump Off Canyon.  There are

           16  some sneaky 'pinball' possibilities to be avoided for

           17  the next mile."

           18            Do you know what the guide is referring to

           19  when it says "sneaky 'pinball' possibilities"?

           20      A.    I'm sorry, you're looking at Lower Corral?

           21      Q.    Yeah, the last line in that description.

           22      A.    Sure.  They're talking about rocks being

           23  dotted down the river, so that -- you know, if you hit

           24  one rock, you could hit another rock downstream.

           25      Q.    Okay.  The next rapid is The Maze.  A
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            1  description here is "(Scouting recommended.)  Starts

            2  just around sharp right-hand turn.  Several large rocks

            3  block the river; they become knarly holes at higher

            4  water.  Current will take you left, but one route is

            5  extreme far right against the wall."

            6            Are you familiar with the Maze Rapid?

            7      A.    I am.

            8      Q.    Do you know what classification the rapid is?

            9      A.    The Maze?  Generally Class IV.

           10      Q.    And at higher water, the rocks that are in

           11  that rapid can create holes.  Is that accurate?

           12      A.    Yeah.  Absolutely.

           13      Q.    And then further down, we get to Quartzite

           14  Falls.

           15      A.    Uh-huh.

           16      Q.    A description there says, "This was once an

           17  awesome rapid, with many a tale told by those who

           18  encountered it.  A drowning occurred here in 1969 and

           19  two occurred in 1993."

           20      A.    Uh-huh.

           21      Q.    "In the fall of 1993, the lower drop was

           22  destroyed by high explosives.

           23            "After an intensive investigation by the

           24  Forest Service and BATF, it was determined that a group

           25  of eight persons had carried out this shameful
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            1  destruction; the two ringleaders were William Kenneth

            2  Stoner (a former river-guide) and Richard Merrick Scott

            3  (both of Phoenix, AZ).  Please pause for a moment to

            4  mourn the loss of this irreplaceable natural feature.

            5            "The upper drop remains a challenge, and

            6  scouting is recommended."

            7            Could you describe what Quartzite Falls is

            8  like now, after the blast?

            9      A.    Yeah, it's definitely tamer.  So it's still a

           10  two-tiered-ledge kind of rapid as you come in, but the

           11  bottom hole is not anything of consequence like it once

           12  was.

           13      Q.    Okay.  Then the last rapid on this page is

           14  The Sleeper.  And it says, "There's a sneaky hole near

           15  the beginning of a nice long ride.  Stay left away from

           16  the hole."

           17            Is that an accurate description of that

           18  rapid?

           19      A.    Yeah.  It seems fair.

           20      Q.    Okay.  Let's turn to page 17.

           21            I'm sorry, what was that?

           22      A.    When I read that description, it came to my

           23  mind I think I know who wrote this, these descriptions.

           24      Q.    Who was that?

           25      A.    I'm guessing it was a forest ranger named
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            1  Kevin McCormick, but I'm not a hundred percent sure

            2  about this.

            3      Q.    Is he a friend of yours?

            4      A.    No.  I just knew him from when I started

            5  boating down there, an acquaintance.

            6      Q.    So turning to page 17, the first rapid

            7  described on this page is Cliff Hanger Rapid.

            8      A.    Yes.

            9      Q.    And it says, "The main current runs directly

           10  into a bluff with a large eddy pool to the left.

           11  Rafters should run this with care.  (Named because it

           12  was sometimes a -- it's sometimes a mystery if a raft

           13  will ever come out of this eddy a pool and for what you

           14  can do if you flip." [Quoted as read.]

           15            Are you familiar with Cliff Hanger Rapid?

           16      A.    Yeah, I am.

           17      Q.    Is this -- is the description of this rapid

           18  accurate, to you?

           19      A.    Yeah.  I think it makes it sound like a

           20  little more -- it's really a giant rock in the middle

           21  of not a lot of current.  But, you know, if you ran

           22  right into it, it would definitely be a hazard.

           23      Q.    Okay.  And then going back to the actual

           24  report from the USFS, not the boating guide section,

           25  the start of -- with the yellow pages starting the
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            1  exhibit.

            2      A.    Yep.

            3      Q.    Could you turn to the photo index starting on

            4  page 13?

            5      A.    Yes.

            6      Q.    The Forest Service is actually one of the

            7  people -- one of the organizations you have to get a

            8  permit from, right?

            9      A.    That is correct, yes.

           10      Q.    So this is the actual index.  Let's turn to

           11  the first actual picture, captioned "Photo No. 1 -

           12  Aluminum Canoe, 1975."  Have you ever seen broken

           13  canoes or dented canoes like this on the Salt River?

           14      A.    I'm trying to think if I had ever seen --

           15  actually -- because I've seen definitely many a sunken

           16  canoe in different places over the years.

           17      Q.    You don't see a lot aluminum canoes on the

           18  river anymore?

           19      A.    No.  But I just -- I'm just trying to

           20  remember.  I can't place if I've ever seen a damaged

           21  canoe actually on the Salt River.

           22      Q.    Okay.

           23      A.    I don't doubt there's been many.

           24      Q.    Then Photo No. 2, this Overboard Rapid, does

           25  this picture accurately depict Overboard Rapid?
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            1      A.    Yeah, looks like a nice flow level, 2,000

            2  cfs.

            3      Q.    Do you have any guess what the flow level is?

            4      A.    I would guess 1,500 to 2,000 cfs.

            5      Q.    And then "Photo No. 3 - Exhibition Rapid,

            6  1975," can you tell what kind of boat the person in

            7  this photo is navigating?

            8      A.    Kayak.

            9      Q.    It's a kayak?

           10      A.    Yes.

           11      Q.    Do you have any guess what the flow is at

           12  this -- in this photo?

           13      A.    I would guess about the same, because it's

           14  not quite totally filled in over here on the river

           15  left.  It would be a little bumpy if you wanted to

           16  skirt everything, but looks not to -- too bad, maybe

           17  2,000 cfs.

           18      Q.    And then "Photo No. 4 - Fiberglass Canoe,

           19  1991," do you still see fiberglass canoes on the Upper

           20  Salt River?

           21      A.    Yeah, we do.  We see canoes.  I don't always

           22  inspect them to tell you exactly what they're made of.

           23      Q.    Sure.

           24            Are the more modern plastic canoes more

           25  durable than fiberglass?
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            1      A.    Yeah, probably.

            2      Q.    Okay.  Next photo is "The Rat Trap, 1977."

            3  Do you know what's happening to the raft in this photo?

            4  Looks like nobody's in it.

            5      A.    Yeah, that looks, to me, like it's one of

            6  those bucket boats.  And it looks, to me, like they've

            7  flat-pinned it.

            8      Q.    What's a bucket boat?

            9      A.    That's one that doesn't bail, has to be

           10  bailed by buckets, yeah.

           11      Q.    Right.  What was the term you used?

           12      A.    Flat pin.

           13      Q.    What's that mean?

           14      A.    Means they drove it onto a rock right there

           15  and stopped them.

           16      Q.    Is it a hole?

           17      A.    Yeah.  So they hit a rock and they stopped.

           18  Oh, it's a rock.  A rock stopping the boat at the nose

           19  of the boat, if that makes sense.

           20      Q.    It does.

           21      A.    And then they ejected themselves when they

           22  hit it, I guess.

           23      Q.    Again, I know it's just a guess, but do you

           24  have any estimate for the flow level in this photo?

           25      A.    I would say that's around 1,000 cfs, maybe a
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            1  little over.

            2      Q.    The next picture is "Photo No. 6 - Black Rock

            3  Rapid, 1991."  And you were talking about Black Rock

            4  Rapid earlier.

            5      A.    Uh-huh.

            6      Q.    Do you have any idea what the flow is in this

            7  picture?

            8      A.    I would say 650, 700 cfs.

            9      Q.    Okay.  The next picture is of a broken kayak.

           10      A.    Uh-huh.

           11      Q.    And then the picture after that is Quartzite

           12  Falls, 1977.

           13      A.    Yep.

           14      Q.    And I believe you testified that you had

           15  actually seen the rap- -- the Quartzite Falls prior to

           16  the explosion?

           17      A.    Yes.

           18      Q.    You lined it?  Is that what you said?

           19      A.    I portaged it.

           20      Q.    You portaged it.

           21            And is this pretty much what it looked like

           22  prior to the vandalism?

           23      A.    Yeah.  That looks like the upper ledge.  The

           24  lower ledge is down here yet to come.

           25      Q.    Is the lower ledge the more dangerous part?
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            1      A.    Yeah.

            2      Q.    Okay.  Do you have any idea what the flow

            3  rate is in this picture?

            4      A.    Boy, it's awful washed out.  I'm guessing,

            5  from the entry, around 1,500 cfs.

            6      Q.    So that would be high flow?

            7      A.    No, that would be more of a medium flow.

            8      Q.    What did you say when you said "washed out"?

            9      A.    The picture --

           10      Q.    Oh, the photo.

           11      A.    -- the color.  When I looked at this other

           12  picture, it's really, I'm guessing, the water flow more

           13  based on the color of the water more than anything.

           14      Q.    Okay.  And the next photo is Quartzite Falls,

           15  1969.

           16      A.    Yep.

           17      Q.    Is this the lower ledge?

           18      A.    Yeah, so that's the lower ledge in the upper

           19  left of the picture, then it goes down.  It's looks

           20  like we've got some sort of Kmart kind of raft there or

           21  something.

           22      Q.    And which side of the river here would you

           23  portage -- or, did you portage?

           24      A.    At the time in high water, left.  Lower

           25  water, so if you wanted to portage this level, I would
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            1  have lined on the right at this level.  But my

            2  experience was much higher water, and we portaged on

            3  the river left.

            4      Q.    Okay.  Next photo is Quartzite Falls, 1990.

            5      A.    That's the classic portage, yes.

            6      Q.    That's the classic portage.

            7            Which side is that?

            8      A.    River left.

            9      Q.    And these are people portaging.  Is that

           10  what's going on?

           11      A.    Yep.

           12      Q.    And those rafts are empty, right?

           13      A.    Yes.

           14      Q.    Okay.  The next photo is Corkscrew Rapid,

           15  1980.

           16      A.    Yep.

           17      Q.    I actually don't know if I asked you about

           18  Corkscrew Rapid.  What's Corkscrew Rapid like?

           19      A.    It gets it's name because there's some

           20  current there kind of coming and folding over, kind of

           21  a little rooster tail that comes up and goes like this,

           22  to the right.

           23      Q.    And is that a Class IV?

           24      A.    Yes.

           25      Q.    What's your best estimate for the flow rate
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            1  in this picture?

            2      A.    Boy, I'm gonna guess again around 1,500 cfs.

            3  I mean, the water's got some clarity to it.  It's not

            4  totally muddy, so the river is pretty filled in, but

            5  that's hard to say.

            6                 MR. HEILMAN:  I believe that's all I

            7  have.  Thank you, Mr. Mickel, for your time.

            8                 THE WITNESS:  Yeah, you bet.

            9                 CHAIRMAN NOBLE:  Thank you, Mr. Heilman.

           10                 Is there anyone else, including

           11  Mr. Hood, who would like to examine Mr. Mickel?

           12                 MR. HOOD:  You're not going to make me

           13  leave, Mr. Chairman?  I appreciate that.

           14                 CHAIRMAN NOBLE:  We expect we'll go to

           15  about 4:30, maybe just a little bit after that, today.

           16

           17                    CROSS-EXAMINATION

           18  BY MR. SPARKS:

           19      Q.    Good afternoon.  My name is Joe Sparks.  I'm

           20  special counsel to the San Carlos Apache Tribe.  With

           21  me a Julia Kolsrud.  She's special counsel to the

           22  tribe.

           23            I just wanted to ask you a few questions,

           24  first about your Durango experience.  The upper -- the

           25  upper reach of the Animas River, which I now refer to
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            1  as Agent Orange River, where do you put in for that

            2  upper reach?

            3      A.    Town of Silverton.

            4      Q.    So you drive up to Silverton and you put your

            5  boats in there?

            6      A.    That's correct.

            7      Q.    Then do you pull out at Rockwood?

            8      A.    We generally pull out at Tacoma.  And

            9  sometimes we go down to Rockwood.

           10      Q.    The lower reach, where do you put in for

           11  that?

           12      A.    The town run, we put in at 32nd Street,

           13  generally, or 29th Street, the north end of Durango.

           14      Q.    So you don't go up to the KOA campground,

           15  gravel operation, that far?

           16      A.    No, we do not.

           17      Q.    And then you pull out below the rapids below

           18  the Cortez Bridge?

           19      A.    I'm not sure where your Cortez Bridge is.

           20      Q.    Well, I just --

           21      A.    We go as far as the New Mexico border.

           22      Q.    So on a town float for the Lower Animas,

           23  that's what you do?

           24      A.    It depends on the flow and the trip length

           25  that the people have signed up for.
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            1      Q.    Then the stretch between Rockwood and the

            2  Lower Animas, why don't you run that?

            3      A.    It's -- one is it's really too docile.  It

            4  becomes very meandering and it's really mild.  And we

            5  don't have a lot of demand for that, from a business

            6  standpoint.  It's very pretty, though.

            7      Q.    But from the Rockwood -- from the Rockwood

            8  takeout, it's an extraordinarily -- an extraordinary

            9  drop --

           10      A.    Oh, from Rockwood to Baker's Bridge?

           11      Q.    Yeah.

           12      A.    Yeah, there's a section there that exceeds

           13  380 feet per mile.

           14      Q.    So that's pretty good lick, isn't it, in

           15  terms of the drop?

           16      A.    It's more than I'm interested in.

           17      Q.    Have you ever done it?

           18      A.    I have not done it, no.

           19      Q.    In terms of the degree of drop, you're

           20  familiar with where the San Carlos reservation is,

           21  aren't you?

           22      A.    Yes, sir.

           23      Q.    And --

           24      A.    Not in its entirety, but as far as the

           25  bordering of the river, yeah.
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            1      Q.    You get in the Salt River on the Whiteriver

            2  side of the river, right?

            3      A.    Yes, sir.

            4      Q.    What kind of permit is it called that you get

            5  from the White Mountain Apache Tribe?

            6      A.    We have a contract with them to operate.

            7      Q.    What's it called?  A contract?

            8      A.    They call it your contract.

            9      Q.    Can call it a duck, too, and it would still

           10  work, huh?

           11      A.    Yeah, as long as they're happy.

           12      Q.    All right.  From that stretch, where -- do

           13  you typically get in and mule those or a little bit

           14  higher than that?

           15      A.    We start our trips pretty much evenly between

           16  Big Eddy and just below Apache Falls on the river right

           17  side, or the north side of White Mountain Apache side.

           18      Q.    And you -- and the road that your crew uses

           19  is on the White Mountain Apache side?

           20      A.    Yes, sir.

           21      Q.    Do you take out at Cibecue Creek on your

           22  short runs?

           23      A.    On our half-day runs, we take out at Second

           24  Camp.  The only time we take out at Cibecue is

           25  generally when the creek is too high to cross.
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            1      Q.    When the creek what?

            2      A.    Is too high to cross.

            3      Q.    I see.

            4            So you take out lower -- farther downstream

            5  than Cibecue Creek?

            6      A.    The majority of our day runs take out at

            7  Hoodoo, which is just above the salt banks.

            8      Q.    Okay.  And then that stretch is what?  About

            9  seven miles?

           10      A.    Well, to Hoodoo is nine miles, I believe.

           11      Q.    And to Cibecue Creek?

           12      A.    Seven miles, yes, sir.

           13      Q.    What's the elevation drop between where you

           14  put in and, say, Cibecue Creek?

           15      A.    I would guess it's about 140 feet.

           16      Q.    140 feet to the mile?

           17            And then if you add down to Hoodoo -- we call

           18  it Hoodoo on our side, Hoodoo -- what's the ratio?

           19      A.    It would be -- so you are adding three miles

           20  probably at a similar gradient, so a couple hundred

           21  feet total.

           22      Q.    I want to talk with you about that experience

           23  you had with the flatboat on the Animas.

           24      A.    Uh-huh.

           25      Q.    Was that on the Upper Animas or Lower --
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            1      A.    No, sir.  It was on the Lower Animas.

            2      Q.    That's pretty flatwater in there, isn't it,

            3  through town at least?

            4      A.    It's Class II.  One rapid is Class III.

            5      Q.    At where?

            6      A.    Smelter Rapids is categorized Class III.

            7      Q.    That's where the old uranium mine was?

            8      A.    Correct --  Well, it wasn't a mine.  It was a

            9  tailings operation, a smelter.  They smelted the

           10  uranium there.

           11      Q.    You could go through there at night and it

           12  still glowed in the dark, right?

           13      A.    Well, there's lines and the banks that keeps

           14  it clear, you know, so it's got reflection stuff on the

           15  highway.

           16      Q.    There you go.

           17            But what kind of --  When you described the

           18  flatboat, what kind of boat were you describing there?

           19      A.    Well, my experience is what you would think

           20  of as a typical rowboat.  I've been on the river in a

           21  dory, and I've been lakes in a flat-bottomed rowboat,

           22  so when I think of a flatboat, I'm thinking of a

           23  rowboat that's got a square back and it's wooden and it

           24  comes to a point in the front.

           25      Q.    So not a square point on both ends?
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            1      A.    No.

            2      Q.    And the flat-bottom boat that you used on the

            3  Animas was what kind?  A dory?

            4      A.    It was a dory -- referred to commonly as a

            5  dory.

            6      Q.    So that has a point on both ends or at least

            7  a raised stern?

            8      A.    No, square back.

            9      Q.    It's a raised stern, though, right?

           10      A.    I would say yes.  Yes.

           11      Q.    So it's built more like a rocker.  It has a

           12  flat bottom, but it's centered --

           13      A.    The boat has some rocker increase to increase

           14  maneuverability, yes.

           15      Q.    To what?

           16      A.    To increase maneuverability.  There is more

           17  rocker than a typical flat -- I guess a typical lake

           18  boat.

           19      Q.    So it's just not flat, is it?

           20      A.    Yeah.  So any boat you want to build -- any

           21  boat is built for long -- for speed, you have a long

           22  hull.  For maneuverability, you have a shorter hull.

           23      Q.    And then have you ever used any flatboat of

           24  any description on the Salt -- Upper Salt?

           25      A.    No, I have not.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      464


            1      Q.    Have you ever seen one used there?

            2      A.    I have not.

            3      Q.    Would you recommend the use of one there?

            4      A.    I wouldn't tell you you couldn't do it.

            5                 MR. SPARKS:  That will do it.  Thank

            6  you.

            7                 THE WITNESS:  You're welcome.

            8                 MR. MURPHY:  Mr. Chairman?

            9                 CHAIRMAN NOBLE:  Go ahead.

           10

           11                     CROSS-EXAMINATION

           12  BY MR. MURPHY:

           13      Q.    Mr. Mickel, my name is Tom Murphy.  I

           14  represent the Gila River Indian Community.

           15            Were you in here when Mr. Williams was

           16  testifying earlier?

           17      A.    I was.

           18      Q.    And I think that you testified that you

           19  operate out of Durango on the Animas and Salt Rivers,

           20  also the Verde.

           21      A.    So do you want me to describe my operation?

           22  Because --

           23      Q.    No.  I just want to know what rivers you

           24  operate on.

           25      A.    We operate on the Animas River, the Salt
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            1  River.  We used to operate on the Verde, but not much

            2  anymore because of endangered species issues.  We

            3  operate on the San Miguel River at Telluride and the

            4  Piedra River and the Dolores River and the Colorado

            5  River.  I'm sorry.  Moab.

            6      Q.    How is it that you came to be a witness here

            7  today?

            8      A.    I was called by Mr. Slade.

            9      Q.    How long ago was that?

           10      A.    I think he first called me a couple months

           11  ago.

           12      Q.    Are you a member of any, for lack of a better

           13  way to put it, paddling advocacy groups?

           14      A.    I'm a member of the ACA.

           15      Q.    What's that?

           16      A.    American Canoe Association.

           17            And member of America Outdoors and the

           18  Colorado Outfitters Association.

           19      Q.    Are any of those groups involved in advocacy

           20  activities relating to access to rivers?

           21      A.    I can't tell you what the ACA does.  They're

           22  a big organization.  Whether they're --  I'm sure they

           23  advocate for access, though.

           24      Q.    What did you say was the Colorado-based

           25  group?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      466


            1      A.    Colorado Outfitters Association.

            2      Q.    Are they involved in any advocacy activities,

            3  that you're aware of?

            4      A.    No.  I'm on the board, and we're not -- don't

            5  have a particular advocacy issue.  If you asked us our

            6  stance on river access, we tell you that, yeah, we

            7  advocate for river access.

            8      Q.    Is that one of the reasons you're here today?

            9      A.    To support river access?

           10      Q.    Yeah.

           11      A.    Yeah.

           12      Q.    Okay.  I think your testimony was that the

           13  general season on the Upper Salt River is March to May.

           14      A.    Yes.

           15      Q.    If I were to go on a five-day trip on the

           16  Upper Salt River through your company, how many miles

           17  would I cover in those five days?

           18      A.    About 52, I think it is.

           19      Q.    How is it that when you are planning for your

           20  seasons on the various rivers in Colorado and

           21  Arizona -- how do you predict the season length and

           22  when the season may begin and end?

           23      A.    Well, it's a very refined formula of snow

           24  pack, customer bookings, and, you know, how good the

           25  season before was.  But in all seriousness, we look at
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            1  how much snow there is and try to do our best from

            2  historical data to predict how much water is going to

            3  be in the river and whether or not it's the appropriate

            4  experience for us.

            5      Q.    And how is it that you find that data?

            6      A.    Through the USGS site.  There's a site called

            7  SNOTEL.  Are you familiar with those?

            8      Q.    Yeah, that's U.S. Department of Agriculture?

            9      A.    I think that's the operating back of the

           10  SNOTEL sites, yeah.

           11            I'm sorry, go ahead.

           12      Q.    Oh, no.  You can go ahead.

           13      A.    The USGS, I think -- I'm not sure who

           14  operates the SNOTEL sites.

           15      Q.    And those sites will tell you for various

           16  locations in the -- in those watersheds how the snow

           17  pack for a season compares to the average?

           18      A.    Yes.

           19      Q.    Now, I think what you had said earlier to --

           20  possibly to Mr. Slade -- was that outside of those time

           21  periods, that you can't really predict the experience,

           22  right?

           23      A.    That is correct.

           24      Q.    And when you say "the experience," you mean

           25  the experience of, you know, being splashed, hitting
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            1  the waves, you know, the ups and downs, that sort of

            2  thing?

            3      A.    Yeah, that's a fair characterization.

            4      Q.    The reason for that is -- I mean, that's what

            5  your market is, right?

            6      A.    That's what we do, yes.  We define --  That's

            7  what we're selling.  That's whitewater rafting.

            8      Q.    If you operated outside that time, you could

            9  still operate, but you're probably not going to make

           10  the same amount of money?

           11      A.    Yeah.  I mean, that's just not what we do.

           12  You know, we've got other options.  We pack up and go

           13  to Colorado and spend our summer there, fortunately.

           14  But it's, you know, just not the business we're in.

           15      Q.    If I understand you correctly, you said that

           16  you were permitted by the White Mountain Apache Tribe

           17  and U.S. Forest Service, jointly, for U.S. 60 to

           18  Gleason Flats and through the U.S. Forest Service below

           19  Gleason Flats?

           20      A.    That is correct.

           21      Q.    Have you ever had to permit through the state

           22  of Arizona?

           23      A.    No.

           24      Q.    Mr. Slade also asked you to -- and I think

           25  his exact words were, quote, "think of the river using
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            1  historical boats."  Do you remember that?

            2      A.    I do.

            3      Q.    But when you think of the river, would it be

            4  fair to say that it's based on your experience of the

            5  river, right?

            6      A.    Yes.  My knowledge of the river is completely

            7  based on my experience.

            8      Q.    And that would be river conditions that

            9  you've observed personally?

           10      A.    Yes.  That's correct.

           11      Q.    Now, you can't tell us what the river looked

           12  like, say, prior to 1860, can you?

           13      A.    I can only guess.

           14      Q.    And one reason for that is because conditions

           15  on a river can change, right?

           16      A.    I would say it's because I haven't seen it.

           17  I mean, how drastically they change, I don't know.

           18      Q.    What personal experience do you have with

           19  historical boats?

           20      A.    Not much.  Mostly canoe experience and more

           21  of a modern Royalex-type canoe.

           22      Q.    So just to clarify, when you say "not much,"

           23  that means you have used modern canoes but you have not

           24  used historic boats?

           25      A.    I have not used an historic flatboat as the
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            1  previous gentleman described it.  I've used flat-bottom

            2  rowboats, though.

            3      Q.    And those were --

            4      A.    But not on the Salt River.

            5      Q.    Okay.  And those were modern-made rowboats,

            6  right?

            7      A.    Yes.  They were wooden.

            8      Q.    Would it be fair to characterize your

            9  business as dependent, in part, on the recreational use

           10  of rivers?

           11      A.    More than in part.

           12      Q.    That is your business?

           13      A.    Yeah.

           14                 MR. MURPHY:  That's all the questions I

           15  have.

           16                 CHAIRMAN NOBLE:  Thank you.

           17

           18                 EXAMINATION BY MR. HORTON

           19                 MR. HORTON:  What was the endangered

           20  species?

           21                 THE WITNESS:  There was a list of them.

           22  I can pull it out on my computer, if you want.  There's

           23  a couple of different ones.

           24                 CHAIRMAN NOBLE:  A snake.

           25                 THE WITNESS:  A snake and couple of fish
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            1  species.

            2                 COMMISSIONER HORTON:  No birds?

            3                 THE WITNESS:  I can't say that.  I have

            4  it in an email with me, but I would have to look at it.

            5                 CHAIRMAN NOBLE:  Anything else, Jim?

            6                 COMMISSIONER HORTON:  That's it.

            7                 CHAIRMAN NOBLE:  Okay.  Mr. Hood?

            8                 MR. HOOD:  Thank you, Mr. Chairman.

            9

           10                    CROSS-EXAMINATION

           11  BY MR. HOOD:

           12      Q.    Good afternoon, Mr. Mickel.  My name is Sean

           13  Hood.  And I represent Freeport Minerals.  I have one

           14  or two questions for you just in follow-up to what some

           15  others have already asked you.

           16                 In the materials you went over with

           17  Mr. Heilman, one of the things it says is that the Salt

           18  River has more rapids per mile than any other Arizona

           19  river.  Do you remember that?

           20                 Yes?

           21      A.    Yes.

           22      Q.    I heard uh-huh or something like that.  I

           23  just want to make sure it's on the transcript.

           24      A.    Yes.

           25      Q.    Okay.  And what I didn't catch earlier, is
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            1  that specific to the portion of the Salt River that you

            2  run as part of your recreational outfitting business?

            3      A.    Yeah, we're speaking only to the part where

            4  we operate.

            5      Q.    Okay.  So that's the roughly 50- to 52-mile

            6  length that you operate on?

            7      A.    Yes.

            8      Q.    When you spoke earlier about there were only

            9  four or five of the rapids that you would have some

           10  concern about in an older historic boat -- do you

           11  remember that discussion?

           12      A.    I do.

           13      Q.    And you rattled them off, and I tried to get

           14  them all down.  Black Rock, Quartzite Falls, Corkscrew,

           15  The Maze, and Rat Trap, did I get them all, or was

           16  there one other one, I fear?

           17      A.    Corkscrew, Black Rock, Quartzite, Maze, and

           18  those are the main ones.

           19      Q.    Okay.  And, again, you've never -- on any

           20  portion of that 50-, 52-mile stretch on which you

           21  operate, you've never done that in a wooden boat?

           22      A.    I have not.

           23                 MR. HOOD:  Thank you very much, Mr.

           24  Mickel.

           25                 CHAIRMAN NOBLE:  Thank you, Mr. Hood.
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            1                 Is there anyone else who wishes to

            2  cross-examine Mr. Mickel?

            3                 Is there anyone else who wishes to

            4  examine him?

            5                 Mr. Slade?

            6                 Mr. Mickel, sometimes we refer to this

            7  as rehabilitating your witness.  In this case, we don't

            8  see much need for rehabilitating you, but I think

            9  Mr. Slade has a few points he would like to rehammer.

           10                 THE WITNESS:  Okay.

           11                 MR. SLADE:  I'll rehabilitate myself.

           12                 CHAIRMAN NOBLE:  What we meant to say,

           13  Mr. Mickel, you've done a good job.  We appreciate your

           14  being here.

           15                 THE WITNESS:  I'll just tell you what I

           16  know.

           17

           18                   REDIRECT EXAMINATION

           19  BY MR. SLADE:

           20      Q.    I would like to try to make some distinction

           21  between the river as it is when you're using it for

           22  your rafting trips, which are from February to May, and

           23  the river at other times.  You were shown some pictures

           24  in the Forest Service guide.

           25      A.    Uh-huh.
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            1      Q.    And you mentioned that the flows in those

            2  pictures were 1,000 cfs, 1,500 cfs.

            3      A.    Right.  That's speculation, but --

            4      Q.    Are you aware of what the natural median is

            5  for the Salt River in that area?

            6      A.    I am because I read it this morning.

            7      Q.    And could you tell me what that is?

            8      A.    I think it was 341 cfs.

            9      Q.    If it's between about 250 to 300, would that

           10  also be a correct -- if I told you it was about 250 to

           11  300, based on Mr. Fuller's estimates, another expert in

           12  this hearing, would that make sense to you?

           13      A.    Yes.

           14      Q.    How do the rapids change, that you can see in

           15  those pictures where they're shown at 1,500 cfs, 1,000

           16  cfs -- how do those rapids change when the levels go

           17  down to 300 cfs?

           18      A.    Most of them become sharper, so the

           19  whitewater features that we sell in our trips, the

           20  waves and the splashy big holes and stuff like that,

           21  they dissipate and you get more ledge to the rapids.

           22  So Rat Trap's the best example.  That becomes a very --

           23  kind of just a sharp, 7-foot ledge or so.

           24      Q.    Are the rapids easier to boat or harder to

           25  boat when the flows decrease?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      475


            1      A.    You know, you have to take each rapid

            2  individually.  Some are easier when there's more water,

            3  some are easier when they're lower.  I can't just shoot

            4  out each rapid that we just looked at and tell you

            5  which one is easier when it's higher and which one is

            6  easier when it's lower.  Every rapid has its ideal

            7  level.

            8            But generally, what happens is a lot of the

            9  rapids can be equally difficult or even sometimes a

           10  little more difficult in some ways when they're lower,

           11  but the consequences of having any difficulty is much

           12  minimized -- more minimal.  So we're concerned about

           13  rafting in high water more because -- not because it's

           14  harder, but because if something goes wrong, there's a

           15  lot more consequence involved.

           16      Q.    So if you're putting your hat on of -- your

           17  historical-times hat -- and I ask you this --  Because

           18  you have hundreds of trips on the Salt River.

           19      A.    Yeah.

           20      Q.    So you have vast experience on this river?

           21      A.    Yeah.

           22      Q.    If you're putting your historical-times hat

           23  on and you're boating in 1912 and you're using a

           24  historical flatboat or canoe, would you personally

           25  rather be boating at the high flow rate, 1,500, 1,000
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            1  cfs, or would you prefer a different flow rate?

            2      A.    If I was going to take a flatboat down the

            3  river, my ideal flow rate would be around 550 to 650.

            4      Q.    And when you talk about the river's not

            5  navigable for your purposes or you don't operate your

            6  trip after June, is the river still navigable after

            7  June?

            8      A.    Generally, yes, we can take rafts down, but

            9  it's not the experience that we're selling to our

           10  clients.  It's a different experience.

           11      Q.    Can you clarify what the difference in

           12  experience would be if you go after June and if you

           13  went prior to June?

           14      A.    After June -- you know, it depends on the

           15  year, but I'm more comfortable speaking in flow volume

           16  because you never know exactly what it's going to be.

           17            But below where we stop rafting around 350

           18  cfs, it's more of a placid experience and, you know,

           19  you're going to do more scooching, shoving, bouncing.

           20  That's what they're talking about in that guide when

           21  they're talking about bouncing to get off a rock and

           22  stuff like that.  That's when that's gonna start to be

           23  more of the experience, is you're going to get stuck on

           24  some shoals and have to scoot your way off or possibly

           25  get out and push the boat over a shoal, so forth.
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            1            And so we've operated trips down below 300

            2  cfs, close to 200 cfs, but generally, we prefer to

            3  avoid that.

            4      Q.    About how many areas, if you're boating at

            5  300 cfs, would you encounter shallow spots?

            6      A.    I would say if you're going all the way down,

            7  the majority of them are in the first half of the

            8  river, above -- really above Hoodoo is the most shallow

            9  spots.  I would say there's probably four or five in

           10  there that would be points of difficulty, then a few

           11  more further downstream.  But the river's much more

           12  channeled and pooled as you get down below Hoodoo.

           13      Q.    And you've had loaded rafts and have

           14  encountered shallow spots with your loaded rafts?

           15      A.    Absolutely.

           16      Q.    What did you do?

           17      A.    We pushed them over and kept going.

           18      Q.    I didn't ask --

           19      A.    Or respond.  I mean, it depends.  I've

           20  gotten, you know, enough where you had to push it over.

           21      Q.    You talked about your operation with some of

           22  the other parties.  And it wasn't asked, how many

           23  people a year are you taking down the Salt?

           24      A.    Depends on the year and the length of the

           25  season.  A good year, we take about 2,500 people.
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            1  2,500 user days.  This year, hopefully we'll have

            2  around -- if we have a good water season, around 3,000

            3  user days.  Understand a user day is when somebody goes

            4  on a half-day trip, that's one user day.  If they go on

            5  a full-day trip, it's still one user day.

            6                 CHAIRMAN NOBLE:  And if they go on a

            7  five-day trip, it's five user days?

            8                 THE WITNESS:  Five user days, that's

            9  correct.  The majority of our trips are just one-day

           10  trips.

           11  BY MR. SLADE:

           12      Q.    How do the rapids on the Colorado compare to

           13  the rapids on the Salt?

           14      A.    The section we operate on the Colorado River

           15  or -- so, I mean, that's a big river.  It's a long

           16  river.  So the most --  The section I'm most familiar

           17  with is the stuff in Utah and up in Colorado, and then

           18  there's similar sections, there's milder sections, and

           19  there's wilder sections.

           20      Q.    How about through the Grand Canyon?

           21      A.    You know, Tyler is a lot better person to

           22  speak about the Grand Canyon than I am.

           23      Q.    You heard some questions about safety

           24  requirements and your guides are trained in CPR and

           25  first aid?
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            1      A.    Uh-huh.

            2      Q.    Are those required based on either state or

            3  federal law?

            4      A.    Yes.

            5      Q.    So there's no --

            6      A.    Yeah.  I mean, we also do Jeep tours in

            7  Colorado, and the driver needs to have first aid and

            8  CPR.  I mean, it's just a standard, and it's a pretty

            9  reasonable thing.

           10      Q.    So it's mandated; you have no choice?

           11      A.    Yes.  Only if I want to operate legally.

           12      Q.    If you didn't have a guide to navigate this

           13  river, like the forest guide that Mr. Heilman was

           14  talking about, could you successfully move down Segment

           15  2 and Segment 3 without that guide?

           16      A.    Absolutely.  I mean, I've done that on -- I

           17  did that on the Black River.  When we took down the

           18  tribal representatives from White Mountain Apache, we

           19  had no guide.  We had to just read the water and the

           20  rise in line for 60 miles of spectacular wilderness and

           21  whitewater.  So you see a rise in lines coming and you

           22  learn to have an innate sense of which channel to take

           23  and so forth from what you're seeing.

           24      Q.    You talked a little bit about how you might

           25  recognize the writer of the Forest Service guide as
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            1  Kevin McCormick?

            2      A.    Yeah.  I have no idea.  It just popped into

            3  my head.

            4      Q.    Who is Kevin McCormick?

            5      A.    He was a ranger on the Salt River back in the

            6  mid-'90s.

            7      Q.    What kind of experience?

            8      A.    And he investigated that case, and it was

            9  very near and dear to him.  That's what made me think

           10  that when they blew up Quartzite.

           11      Q.    Do you know what kind of boating experience

           12  he has?

           13      A.    He had operated as a commercial guide.  He

           14  had a fair amount of experience for a 20-some-year-old

           15  guy.  Yeah.

           16      Q.    There's been some discussion about the

           17  predictability or unpredictability of the Salt.  Can

           18  you generally predict when there will be higher water

           19  and lower water based on the season of the year?

           20      A.    Yeah.  If I understand your question

           21  correctly, we predict that there will be a spring

           22  runoff, and that's why we operate when we do.

           23      Q.    So if you went out in June, would you have an

           24  idea if you had never looked at a weather map online or

           25  hadn't talked to anyone about the weather forecast --
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            1  would you have an idea of how that river might look for

            2  June based on what you know about the river from

            3  previous seasons?

            4      A.    Yeah.  I mean, I think so.  I'm not quite

            5  sure I follow the whole question, but maybe you could

            6  restate that, because I'm not --

            7      Q.    Sure.  I apologize.

            8            Is there a distinct seasonality of how the

            9  water flows in the Salt River, whether it's high or low

           10  or medium levels, from year to year?

           11      A.    Yes.  I mean, the winter base flow tends to

           12  be a little higher than the summer base flow.  Then you

           13  have your spring runoff, and then it starts to drop

           14  down again, then you tend to have some more water again

           15  with the monsoon season.

           16                 MR. SLADE:  Those are all the questions

           17  that I have, Mr. Chairman.

           18                 CHAIRMAN NOBLE:  Is there anyone else

           19  that wants to keep Mr. Mickel here?

           20                 Mr. Mickel, we appreciate your coming

           21  in, giving testimony today.  We appreciate the

           22  expertise that you've shown with regards to the river.

           23  And you are at this time excused as a witness.  You may

           24  remain for the rest of the afternoon, or you may try to

           25  find the high country, whatever you choose to do.
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            1                 THE WITNESS:  Thank you.  Good luck.

            2                 MR. SLADE:  Thank you.

            3                 CHAIRMAN NOBLE:  We will take a break

            4  now until 3:45.  At that time, we'll reconvene and

            5  expect to, as I said before, end today at 4:30.

            6                 Yes, Mr. Helm?

            7                 MR. HELM:  Nothing.  Just going to plug

            8  in.

            9                 CHAIRMAN NOBLE:  Okay.  Then we are in

           10  recess.

           11            (A recess was taken from 3:35 p.m. to 3:47

           12  p.m.)

           13                 CHAIRMAN NOBLE:  Mr. Slade?

           14                 MR. SLADE:  Thank you, Mr. Chairman.

           15  Again, Eddie Slade with the Arizona State Land

           16  Department, here with Mr. John Fuller.

           17

           18                  JONATHAN EDWARD FULLER,

           19  recalled as a witness on behalf of the State Land

           20  Department, was examined and testified as follows:

           21

           22              DIRECT EXAMINATION (Continued)

           23  BY MR. SLADE:

           24      Q.    Mr. Fuller, just so we have some context

           25  about where we are, can you explain where we've come


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      483


            1  from since you started yesterday and where we're going

            2  to begin today in your PowerPoint?

            3      A.    You mean to suggest people might have

            4  forgotten?

            5      Q.    I don't mean to suggest that.  I mean to

            6  provide some context for what we're doing here right

            7  now.

            8      A.    All right.  So I'm giving the State's

            9  presentation on navigability.  We started out with some

           10  general information.  We moved to segmentation.  We

           11  talked about each of the segments we had defined, each

           12  of the six segments.  In turn showed pictures and

           13  overflights of the portions that remain natural.  And

           14  then we shifted to history, talked a little bit about

           15  the history of Arizona in the vicinity of the Salt

           16  River.  We went through a number of historical

           17  descriptions of the river, such as we found, and some

           18  accounts of boating that we were able to find from the

           19  Salt River as well.  And I think that's where we

           20  wrapped up yesterday, was the historical boating

           21  accounts.

           22      Q.    Up to this point, Jon, based on the

           23  historical boating accounts, the historical

           24  descriptions, the descriptions of the river, as you've

           25  seen it, did that present evidence for you that
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            1  supports navigability?

            2      A.    Yes.

            3      Q.    And you're going to continue with describing

            4  more evidence that supports a navigability

            5  determination?

            6      A.    There is even more.

            7      Q.    Please proceed.  I believe we're at

            8  Slide 209.

            9      A.    Slide 209 is a transition to -- I'll start

           10  talking about the geology of the river.  Again, this

           11  follows the organization of the reports we did for the

           12  Land Department, which had a section on geology, and

           13  kind of boiled down some of the more significant

           14  points.  Geology, as you can see on this first figure

           15  on 209, the gray -- it's the generalized geographic map

           16  of state of Arizona.  The gray-toned units are bedrock

           17  units, and the yellow-toned map units are alluvium, or

           18  nonbedrock.  As you can see in Segments 1, 2, portion

           19  of 3, and all of 4 and 5, bedrock is significant.  They

           20  tend to be more canyonlike.  However, a more detailed

           21  map would show that Segment 5 was mostly alluvial.  So

           22  you see there is some strong bedrock control.

           23      Q.    Jon, why is bedrock control important when

           24  considering a river's navigability?

           25      A.    I'm not sure it's directly related to
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            1  navigability, although it is -- it does tell us

            2  something about the ability of the river to change.  So

            3  in the bedrock canyon reaches, the response to flooding

            4  is a little different.  The ability to change is less

            5  than in an alluvial reach.  There are factors that are

            6  related to geology, such as channel slope that we

            7  talked about a little bit earlier today.  They're

            8  related to whether it's in a bedrock canyon or an

            9  alluvial reach.  The channel pattern varies a bit

           10  between the bedrock canyon reaches and alluvial reaches

           11  a bit.

           12            And actually, that's kind of a good segue to

           13  what I'm going to be talking about here.  So as we move

           14  to Slide 210, some of the factors of geology is we have

           15  these bedrock canyons in the upper reaches, 1 through

           16  4.  There's some small intervening flats, which, I

           17  guess, if we were really splitting things up into fine,

           18  little things, we could make each of those alluvial

           19  reaches a detailed alluvial segment.  But I felt like

           20  the characteristics of the segment of the flats were

           21  not long enough or the characteristics of the river

           22  itself, boating channel, didn't vary enough to warrant

           23  its own segmentation.

           24            Also states there's no significant change in

           25  the channel morphology in time over the current time of
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            1  our observations to the time when the Winkleman

            2  decision points us at, in the early 1800s.  So it's

            3  very unlikely there's significant change in the channel

            4  morphology.  That's not to say that a tree didn't fall

            5  down or a boulder didn't move or the shape of a gravel

            6  bar didn't change, but the overall morphology would be

            7  just about the same, for actually many centuries, I

            8  would say.

            9            The alluvial valley segments are 5 and 6.

           10  There's minimal bedrock.  A little bit crops out at --

           11  near Granite Reef.  There's certainly bedrock in the

           12  vicinity of the channel near Tempe Butte that affects

           13  some characteristics of the flow and perhaps a little

           14  bit of the freedom of the channel to move around.

           15            And also, the geology dictates the effect of

           16  the floods, as I mentioned earlier.  There's minimal

           17  change in Segments 1 through 4 due to the bedrock

           18  control.  So the bedrock is resistant to erosion.  The

           19  channel is not going to move significantly laterally,

           20  where there is a potential for the low flow channel to

           21  move more significantly in Segments 5 and 6 probably

           22  because of the lack of bedrock control.

           23            Again, as I discussed in some detail

           24  yesterday, even where the low flow channel may move,

           25  the low flow channel does recur after floods.  And it
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            1  can move during large floods, as well as gradually in a

            2  period between floods.  I would again point out that

            3  floods aren't the ordinary condition, so we're looking

            4  at a brief snapshot.

            5            Moving on to slide -- I'm sorry.  Went the

            6  wrong direction there.

            7            Channel pattern, discussed this a little bit

            8  yesterday.

            9      Q.    This is Slide 211?

           10      A.    It is.

           11            The channel pattern is basically a

           12  single-channel riffle sequence, as I mentioned

           13  yesterday, which consists of relatively flat or smooth

           14  reaches, interrupted by shorter reaches that tend to be

           15  rocky or riffly, in some cases rapids.  In all cases,

           16  the main channel is obvious within the ordinary range

           17  of flows.  In Segments 1 through 4, when it floods, it

           18  becomes even more obvious.  Quite often, we fill the

           19  canyon bottom with flow.

           20            Segments 5 and 6, there is generally a single

           21  low flow channel.  That's true in Segment 5.  Sometimes

           22  we get some double-channel reaches.  According to the

           23  USGS map that I measured it out, from 1912 right at the

           24  time of statehood, it was 85 percent single channel as

           25  the U.S. Geological Survey cartographers mapped it.
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            1            The flow channel, of course, is more braided,

            2  but, again, the flood flow rates are not part of the

            3  ordinary conditions, as I understand those terms.

            4      Q.    Jon, I would like to pause before we move on

            5  to rapids.  When you're talking about bedrock sections

            6  versus alluvial sections, are they important to

            7  consider when you're trying to reconstruct what the

            8  river looked like in it's natural and ordinary

            9  condition?  You use that geology to determine if the

           10  river has changed or had the possibility to change?

           11      A.    The close proximity of bedrock to the channel

           12  limits the amount of change that could occur in those

           13  bedrock-canyon sections.

           14      Q.    So that enables you to more accurately depict

           15  what the river looked like because it hasn't changed

           16  much from today -- or, from statehood to today?

           17      A.    That's basically correct, yes.

           18            Moving on to Slide 212, geology affects the

           19  navigability of the river in a couple other ways.  One

           20  is it factors into the formation of rapids, and we've

           21  spent a lot of time today talking about rapids.  In

           22  some cases, geology cropping out in the bed of the

           23  stream can create ledges that create rapids.  There's

           24  actually a rapid called Ledges in Segment 2.  We've

           25  talked about the Quartzite sill at Quartzite Rapid,
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            1  which is also in Segment 2.  Apache Falls is a bedrock

            2  ledge.  In my runs of the river, I found that the

            3  number of places where bedrock cropped out into the bed

            4  of the channel or over the flowing part of the channel

            5  to be very few.  In most cases, the rapids were formed

            6  from rock material that was derived either from side

            7  canyons or from rock falls off the canyon walls of the

            8  main canyon of the Salt River itself.

            9            Which is the second bullet there, what I

           10  would lump into the geomorphology, the geology of the

           11  river is that the side canyons in some cases can

           12  produce sediment either by debris flow, which is a

           13  water-sediment mix, slurry mixture, that flows down

           14  steep slopes and can end up in the main channel of the

           15  Salt River, leave debris and create riffles.  In most

           16  cases, the Salt River, those are riffles.  And actually

           17  there's fairly poor correlation between the location of

           18  riffly rapids and tributary mouths.  There are

           19  certainly some that are there, but it's not a

           20  one-to-one correlation by any stretch of the

           21  imagination.

           22            Also, the geology indicates the rapids --

           23  they do vary in difficulty by reach.  We were

           24  instructed -- listened to Alex this morning and Tyler

           25  talk about the severity of the rapids and class in
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            1  Segment 1 versus 2 versus the much lower rapids that we

            2  find in 3 through 6.  So there's certainly a geologic

            3  effect there.  And then Segment 6, we have no known

            4  rapids.  Probably were some riffles of some sort.

            5            No actual waterfalls, as I would define a

            6  waterfall, on the Salt River.  At lower flow rates,

            7  Apache Falls starts to look a little bit more like a

            8  waterfall.  Typically, the falls that are named such on

            9  the river are challenging but can be run, given your

           10  experience, the boat type you have.  Some are often

           11  portaged and lined, as you heard this morning.

           12            And I talked yesterday about Mescal Falls.

           13  Sometimes it's called falls, but it's really a mild

           14  Class III rapid.  I would say at low flow, it's less

           15  than a 3.

           16            Geologic factors, existence of springs, there

           17  are many and many are named, which add flow to the

           18  river, you know, so the flow rate increases in the

           19  downstream direction through Segments 1 through 5 and

           20  tributaries that bring in flow, some of which are

           21  perennial.

           22            We talked yesterday -- we skipped ahead to

           23  this part yesterday, so I will skip through it unless

           24  anyone wants to revisit Quartzite.  We've had a fair

           25  amount of discussion on it already today.
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            1            So now at Slide 223, and one of the last of

            2  the geologic factors.  And this is what's called

            3  gaining and losing reach.  Gaining reach means that

            4  there's more flow coming into it than is being lost to

            5  its perimeter.  Segments 1 through 5, because of the

            6  tributaries and springs that discharge into the main

            7  channel of the Salt River, are gaining reaches.  The

            8  portions of Segment 6 are losing reaches.  It's kind of

            9  losing reach from right around Granite Reef down to

           10  Tempe Butte, where there's some gain, and then, again,

           11  losing again as it gets down closer to the Gila River

           12  confluence.

           13            It's important to remember that losingness of

           14  the stream right now is very different from the -- or,

           15  it's somewhat different from the conditions that

           16  existed around the time of statehood and then again to

           17  the time prior to statehood in its ordinary and natural

           18  condition because of the influence of man on

           19  groundwater tables, both through pumping and from

           20  excess irrigation, which had impacts on water tables in

           21  the vicinity of the river.

           22            The presence of bars, there are a couple

           23  bars -- gravel bars in Segments 1 through 5, for sure,

           24  and, to some degree, in 6, mostly along the channel

           25  margins.  Occasionally you'll find a mid-channel island
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            1  bar, not a lot of sand in the river until you get down

            2  to Segments 5 and 6.  And even then, 6 would have been

            3  more so than 5.  And, again, typically, at the channel

            4  margins rather than in the channel.

            5            Then I'll just point out that many navigable

            6  rivers, including the Colorado, as we've talked about

            7  before, have bars.  And very similar to the answer you

            8  got this morning when somebody was asking Alex or Tyler

            9  about what do you do when you come up against an

           10  obstacle like a rock or tree, he said you go around it.

           11  So same thing with bars.  When you're boating a river

           12  and you come up to a bar, you go around.  Go the other

           13  way.

           14      Q.    Jon, I think we heard testimony about one bar

           15  that has two channels going through it and you can pick

           16  either channel to go through?

           17      A.    I recall that too.

           18      Q.    It does not impede the entire cross section

           19  of the river?

           20      A.    Correct.  Not anyplace that I've seen on the

           21  Salt River.

           22            All right.  So we move now to hydrology --

           23  that's geology -- on Slide 224.  And I would like to

           24  point out that in the original Land Department reports,

           25  we provided slice-and-dice hydrological data in a lot
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            1  of different ways to give you data that you could look

            2  at from a variety of different directions.  We gave you

            3  pre-statehood data, post-statehood data.  We gave you

            4  data from the day of statehood, to the degree it could

            5  be found.  We gave you mean flow rates, monthly flow

            6  rates, monthly average flow rates, median, annual

            7  median flow rates, ranges of flows, flow duration

            8  curves.  So there was lots of different types of data

            9  in there, all of which came primarily from the U.S.

           10  Geological Survey, stream flow records.  There were a

           11  few other sources of stream flow records we'll talk

           12  about in a little bit.

           13            As we've talked about already, yesterday in

           14  particular, there was a seasonality to the runoff.  I

           15  think you heard that from a river runner's standpoint

           16  too, that there's a high flow season in late spring --

           17  or, late winter, early spring, and sometimes a

           18  monsoon's boost on the river.  And that's very normal

           19  and ordinary.  So that fluctuation of a boating season

           20  or a high flow season from a perspective of a

           21  whitewater boater, that's something very normal, very

           22  typical of many, many rivers, that they have a season

           23  of flow and a season of less hospitable to flow for a

           24  variety of reasons.  Could be cold weather, could be

           25  low flow, could be lots of things.
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            1            We also presented information on floods and

            2  droughts.  Again, those are not part of the ordinary

            3  condition, as I would understand that term.  And we

            4  provide estimates from multiple sources, from tree ring

            5  data, from estimates made from modeling that the USGS

            6  had done.  But, again, our primary reliance was on

            7  modern USGS data.  We recognize that there's been some

            8  depletion in our way of getting to the ordinary and

            9  natural condition prior to development, was to say,

           10  well, we know that man's impact on the river was only

           11  to remove flow, so using the modern data underestimates

           12  the amount of flow that would have been in the river.

           13  We believe that the evidence clearly shows that people

           14  were able to boat and continue to be able to boat these

           15  rivers in its depleted condition.  Therefore, with more

           16  flow in it, it would just be more boatable.  So the

           17  exact number is a little less important to us than

           18  other folks.

           19            Moving to Slide 225, again, we provide both

           20  the means and the medians.  I think there was some

           21  confusion in the past that only means were provided.

           22  That's not true.  The mean is actually more commonly

           23  used for comparing one river to another.  Quite often

           24  people talk about the annual mean flow.  That's why the

           25  mean was provided.  But the median is probably more


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 2   10/21/2015
                                                                      495


            1  reflective in the ordinary condition in every reach of

            2  the stream just because of the seasonality of the flow

            3  and the strong influence of floods -- you know, large

            4  flood volume that could steer the mean upward.  So the

            5  median is a much -- probably more reflective of the

            6  ordinary condition.

            7            Median, the other way to describe that would

            8  be the 50 percent flow.  So you'll see that term in our

            9  charts here coming up.

           10      Q.    Jon, I want to ask you a question.  Are you

           11  aware of any court case that you've been briefed upon

           12  or that you've seen through your work that talks about

           13  a specific amount of flow that is needed for a river to

           14  be navigable.

           15      A.    No.

           16      Q.    Never seen that?

           17      A.    Never.

           18      Q.    Are you aware of a case that has said that

           19  the test is whether it's navigable in fact?

           20      A.    Re-ask that question.

           21      Q.    Are you aware of case law that talks about

           22  not the amount of water that you have but whether a

           23  river is navigable in fact?

           24      A.    Navigable in fact is a important

           25  consideration.
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            1      Q.    Okay.

            2      A.    So median I talked about.

            3            The seasonal variation, the flow recurs --

            4  occurs within a predictable ordinary range, so we also

            5  provided this flow duration data.  So 10 percent of the

            6  time the flow is exceeded, and 90 percent of the time

            7  the flow is not exceeded.  We gave this data so you

            8  have this range.  I would suggest that the 10 to

            9  90 percent range is a pretty reasonable estimate of

           10  ordinary.  You could probably go a little higher or

           11  lower, but 10 to 90 percent is a readily available

           12  statistic, available from the USGS data.  USGS doesn't

           13  have a dog in this fight and is pretty impartial, so it

           14  seemed like a reliable source.

           15            I would also like to point out that seasonal

           16  variation does not mean floods.  So if the river

           17  normally becomes higher in February, March, April,

           18  that's its normal condition, and even though that might

           19  be above the median, it doesn't necessarily mean it's a

           20  flood.  A flood is an inundation of area not

           21  normally -- that is normally dry and it's an unusual

           22  condition.  So that's a different sort of thing.  So to

           23  characterize every February flow as a flood is not

           24  really a fair characterization.

           25      Q.    In other words, with the recreational
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            1  commercial boating that Mr. Mickel talked about, is he

            2  doing that during floods?

            3      A.    I think you could start to make the argument

            4  that one of the guys went down 25,000 cfs.  25,000 cfs

            5  in Segment 2, certainly on the cusp of being a flood.

            6  But no, from the descriptions in the flow ranges that

            7  they were giving us, no, they were talking about an

            8  ordinary range of seasonable high flow.

            9      Q.    He talked about boating from, I believe,

           10  about 200 to 300 cfs, all the way up to 1,500, for his

           11  commercial operations.

           12      A.    That's my recollection.  I think somebody --

           13  I think he personally mentioned a boat trip that was

           14  less than 200.  And I think Tyler had one down at 150

           15  as well.

           16      Q.    And those aren't flood or drought states?

           17      A.    No.  They would be above the base flow, so it

           18  would be above the 10 percent flow.  So not droughts.

           19            One last thing on the nature of the flow

           20  data, although we did provide information on floods, as

           21  directed by our client, back in the '90s when we did

           22  these studies, I would like to point out that all

           23  rivers experience floods.  And the fact that floods

           24  come down from time to time and you can't exactly

           25  predict a year in advance on what date or what flow
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            1  peak is going to be there, the floods themselves are

            2  relatively rare.  We all know, from common sense and

            3  looking at the newspaper and listening to what's going

            4  on with the Salt and Verde, a flood comes down and it

            5  lasts a couple of days.  And if you look, that's the

            6  purpose of the flow duration data.  If you look at the

            7  flow duration data, you can see the flows that are

            8  outside that range that are shown on those charts occur

            9  less than 1 percent of the time, so they're very rare

           10  occurrences.  And they are really irrelevant to the

           11  determination of navigability.  They're not ordinary.

           12            I'd also like to point out that the USGS data

           13  is routinely relied on for all sorts of things, court

           14  decisions.  They're actual measurements.  It is the

           15  best available data.  Certainly the data are not

           16  perfect.  There's error in every scientific

           17  measurement.  But they are the best available, and

           18  they're routinely relied on for water supply decisions

           19  and water rights.

           20            And for the life of me, I don't remember why

           21  I have recreational boating permitting down here.  I

           22  just saw that when I was reviewing these slides.  I

           23  have no idea what that means, so please don't ask me

           24  about that.  I hereby disavow that particular line.

           25                 CHAIRMAN NOBLE:  Put your pen down,
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            1  Mr. Hood.

            2                 MR. HOOD:  I already had that

            3  highlighted.

            4                 THE WITNESS:  Did you really?

            5                 MR. HOOD:  No.

            6                 THE WITNESS:  Moving on, this is my flow

            7  chart that I put together from the USGS data.  The top

            8  line there -- and I'm giving you in this chart the

            9  90 percent flow rate, which is on the low end of the

           10  50 percent flow rate or the median.  It's in the

           11  middle, obviously, then the 10 percent flow rate, which

           12  is on the high end of that normal range.  I'm getting

           13  these from a USGS publication where they give the

           14  stream flow statistics through 1996.  I feel that's

           15  reasonably representative.  We looked at an earlier

           16  publication and these flow rates change by a cfs or 2.

           17  So minor variations, certainly nothing that would

           18  change your opinion about navigability one way or the

           19  other, depending on what you think.

           20                 I start with the White and Black River

           21  in the top line there.  Those are gages that are

           22  located somewhat upstream of the confluence that forms

           23  the Salt River above Segment 1.  That's kind of our

           24  baseline to start.  So for Segment 1, the flow data

           25  we're using is just simply adding the data from the
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            1  White and the Black.  I recognize that we're leaving

            2  out some of the drainage area.  Those are a little

            3  lower than they would be if we had gages exactly at the

            4  confluence.  So there you have it.  So 74 cfs at the 90

            5  percent flow rate.  The median is at 199.  The 10

            6  percent is about 1,800 cfs.

            7                 The Chrysotile gage is right at the

            8  beginning of Segment 2.  It's appropriate, certainly,

            9  for the upper end of Segment 2 and becomes a little bit

           10  of an underestimate the further you go down the stream

           11  because you add in Cibecue Creek and Granite Creek and

           12  some springs and whatnot that add flow as you go

           13  downstream.  Our 90 percent flow rate is 130, 266 for

           14  the median at Chrysotile, and about 1,600.  And it's

           15  interesting that it drops there, you see, from the

           16  addition of the White and Black probably due to the

           17  different flow period, period of record.

           18                 In Segments 3 and 4, the best available

           19  data we have is from the Roosevelt -- near Roosevelt

           20  gage, which is at the downstream end of the lake, just

           21  about 288 bridge.  And the flow data there indicate

           22  159, 351, and about 2,100 for the 10 percent flow rate.

           23                 We start moving downstream.  The data

           24  sources are a little different.  So Segment 5, we don't

           25  have a long-term gage where the stream flow statistics
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            1  are available.  We have shorter-term gages.  So what I

            2  did for the flow rate there is I know that we're

            3  missing some flow.  By the time I get down to

            4  Segment 5, I'm missing Tonto Creek and a number of

            5  other flow sources that came in below Roosevelt.  So

            6  it's probably greater than the 159 that I'm listing for

            7  3 and 4, but figure that's a reasonable ballpark low

            8  estimate.  The median flow rate, what I did there was

            9  looked at the USGS estimate when they published Thomsen

           10  and Porcello in 1991, published a flow reconstruction

           11  for debris development conditions on the Salt River at

           12  the Salt River Pima-Maricopa Indian Community, and

           13  their estimate they had in the Land Department report

           14  was reported at 1230.  So I just subtracted out the

           15  Tangle Creek median flow rate from the Verde River to

           16  take out the Verde flow.  Probably underestimating

           17  things a little bit, but I have 992 for that number.

           18                 And similarly, the 10 percent flow rate

           19  is a little above 2,100 cfs for the same logic that I

           20  described for the 90 percent flow rate.

           21                 For Segment 6, again, I used Thomsen and

           22  Porcello for the median at 1230 -- 1,230 cfs.  And then

           23  for the Salt, Verde, the best I had, the base flow

           24  there was 277, where I just added up the Salt-Roosevelt

           25  and Verde-Tangle gages, again missing some drainage
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            1  area, but estimating on the low end there.  And then a

            2  little bit below 3,000 for 10 percent flow rate.

            3  BY MR. SLADE:

            4      Q.    Jon, the Thomsen and Porcello study, that was

            5  done by two scientists that worked for USGS?

            6      A.    That's correct.  They used gage data.  They

            7  considered a number of flow sources, including tree

            8  ring data, and that's what they came up with.  So it's

            9  actually prior to when most of the navigability stuff

           10  in Arizona got going, and that really developed from

           11  one side or the other, and that was their estimate.  I

           12  haven't seen a report since then to try to recreate

           13  that in any other way, and I haven't seen a lot of

           14  argument about their numbers, so they seem like

           15  reasonable numbers to use.

           16      Q.    Those are generally relied upon in Arizona,

           17  the Thomsen and Porcello study?

           18      A.    No, I really can't answer that.  In general,

           19  the USGS, their publications are relied on and

           20  considered reliable.  They go through a very extensive

           21  peer-review process, a very brutal review process

           22  internally, and it takes them a long time to publish

           23  things, so generally, they get it right.

           24            I'll check my notes here.

           25            So just in terms of the differences, the
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            1  drainage area of the Salt River at the Roosevelt gage,

            2  that I'm using as the basis for some of these estimates

            3  downstream, is about 4,300 square miles.  The drainage

            4  area at the Verde confluence is about 6,300 square

            5  miles, so we're missing about 2,000 square miles of

            6  drainage area and about 30 percent of the watershed.

            7  So it's pretty clear that we're underestimating the

            8  flow by leaving out the areas that come in below.

            9  Maybe not to a 30 percent extent, but to a measurable

           10  extent.

           11      Q.    Is that your way of saying that these numbers

           12  are conservative?

           13      A.    Conservative is on the low end.

           14      Q.    On the low end?

           15      A.    That would be my reading, in a professional

           16  opinion.

           17            Again, there's a seasonality.  If we look at

           18  the four gages I mentioned, the two -- the White and

           19  the Black River and the Chrysotile and Salt River

           20  gages, these are plotted out in different colors,

           21  purple being Roosevelt.  The Black and the White dashed

           22  to make it clear that they're not actually part of the

           23  Salt River.  Again, you see a pretty strong seasonal

           24  flow correlation between all of the gages on the Salt

           25  River.  You have that high flow period that extends
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            1  somewhere in the beginning around February and extends

            2  through to April or May.  And a little bit of a boost

            3  in the monsoon -- late monsoon season.

            4            I want to note that if you think about

            5  Segment 6, for instance, which it had a median flow

            6  rate in the 1,200 range, or Segment 5 in the 900 range,

            7  you can see that those average monthly flows for

            8  basically January, February, March, April, possibly May

            9  exceed the annual median flow rate, so there's a flow

           10  time of year where you're above median, which kind of

           11  makes sense.

           12            Some of the other estimates that we included

           13  in the Land Department reports were tree ring data.

           14  That's the Graybill report from 1989, where they came

           15  up with an estimate of about 800 cfs for the Salt River

           16  above the Verde confluence.  Byron Aldridge, in 1981,

           17  did a flow reconstruction to try to simulate what the

           18  flows would have been without the reservoirs, and he

           19  came up with something in the neighborhood of 732 cfs

           20  for the same reach.  We just noted that in the Kent

           21  decree, for whatever data they had there, they

           22  estimated about 1,600 cfs for the mean, not the median.

           23  And I believe that Powell made an estimate of 2,800 cfs

           24  for the mean in Segment 6 on considerably less data, of

           25  course.
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            1                 COMMISSIONER ALLEN:  Mr. Chairman?

            2

            3             EXAMINATION BY COMMISSIONER ALLEN

            4                 COMMISSIONER ALLEN:  On that Segment 6,

            5  doesn't that include the Verde?

            6                 THE WITNESS:  Segment 6 does, yes.

            7                 COMMISSIONER ALLEN:  So it would

            8  normally be much greater than either one of the first

            9  two.

           10                 THE WITNESS:  Yes.

           11                 And, again, Kent -- the Kent decree came

           12  out in -- somebody help me out -- 1910.  So they're

           13  using considerably less data.  And the other estimates

           14  were made in the '80s when they had a longer period of

           15  record, so there's probably some normalization of their

           16  data sets.

           17              DIRECT EXAMINATION (CONTINUED)

           18  BY MR. SLADE:

           19      Q.    Just to be clear, when did the Thomsen and

           20  Porcello study come out?

           21      A.    It was 1981 -- I'm sorry.  Somebody is

           22  whispering in my ear here.

           23                 COMMISSIONER HORTON:  '91.

           24                 THE WITNESS:  Thank you.

           25
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            1  BY MR. SLADE:

            2      Q.    So the most recent data is what you relied

            3  upon in your Slide 228, hydrologic table.  Is that

            4  right?

            5      A.    Those are the best data, the most reliable,

            6  most objective, and yet probably a little

            7  underestimated, which is summarized here on Slide 231.

            8            Clearly, the record shows the river's

            9  perennial.  It's significant.  We have a high flow

           10  season.  It's relatively reliable.  Certainly, there's

           11  a high degree of predictable.  And like every river,

           12  there's some unpredictability as well.  But it is the

           13  best available data and you work with what you got.

           14            Which takes us to rating curves.

           15            If you want to leave at 4:30, I think I can

           16  get through the basic part of the rating curves, and we

           17  can leave the rest for tomorrow.

           18                 CHAIRMAN NOBLE:  As they say on

           19  Facebook?

           20                 THE WITNESS:  They're bringing back the

           21  dislike button.

           22  BY MR. SLADE:

           23      Q.    Don't tell Chairman Noble that.

           24      A.    So rating curves.  In Segments 1 through 4,

           25  the way we approached that when we developed the
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            1  original Land Department reports was to come up with

            2  two typical sections, a canyon section and a gravel bar

            3  section.  That was the approach we took at the time.

            4  Came up with rating curves for those.  We tried to

            5  include actual measurements and observations and made

            6  sure we were consistent with historical observations,

            7  such as we had.  And we tried to be representative of

            8  the ordinary and natural condition of the river,

            9  knowing that particularly the segments from the lower

           10  half of 3 down through 4 had been significantly

           11  altered, and it's very difficult to get an ordinary and

           12  natural look at the river.  We had those two typical

           13  sections.

           14            I think if I were starting over today to do

           15  rating curves and try to get an estimate of the depths,

           16  I saw that in the answer -- somebody asked either Tyler

           17  or Alex today what's the depth of the river, and they

           18  kind of stopped and looked at you and thought "depth of

           19  the river"?  The depth varies.  So in a pool-and-riffle

           20  river, the pools are deeper and the riffles are

           21  shallower.  So to say the depth is -- at 200 cfs, if I

           22  say the depth is 1.5 foot, that's exactly right in one

           23  place and a little bit wrong in a lot of other places.

           24            The best way to estimate the depth is to

           25  stick a boat in the river and paddle on down and note
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            1  the number of times that your paddle hits the bottom,

            2  if it does at all, or the number of times that you're

            3  stopped by rocks.  So a depth is -- we try to be

            4  objective, we make a stab at objectivity, but I think

            5  the best analysis, in looking back over 22 years of

            6  doing this, is my best understanding of the river

            7  depths come from having been on the river and we

            8  experienced the depth from a boat.

            9            Well, I told you we reported on these data.

           10  Here we see in 223 [sic], the canyon section and the

           11  gravel bar section, we used engineering software to

           12  pair up depths with these cross-section geometries and

           13  flow rates and velocities and we reported those.

           14            In Sections 5 and 6, we had the advantage of

           15  having a topographic map that was at 5-foot contour

           16  intervals.  That was developed from 1902-1903 survey

           17  data.  It was developed by the U.S. Reclamation

           18  Service, and the Salt River Valley Water Users'

           19  Association, I think, were the cooperators there.

           20            And we used the computer program, which at

           21  that time was called HEC-2, has now evolved into

           22  HEC-RAS, where we estimated the depth from those.

           23  Again, we tried to be consistent with historical

           24  observations.

           25            These graphics on 223 [sic] are taken
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            1  directly from the Land Department report for the Upper

            2  Salt River Segments 1 through 4 and 5.  Then 5 and 6

            3  were taken with this method I just described using the

            4  -- it was published in 1907, the topographic mapping.

            5      Q.    Jon, if we could go back to 233, I just want

            6  to be clear, what are these graphics representing?

            7      A.    Well, the one on the left is we're calling a

            8  typical cross section for a sheer canyon section where

            9  the channel basically fills the canyon bottom, and the

           10  gravel bar section on the right is one where there's a

           11  gravel bar.

           12            Now, the horizontal line there with the

           13  triangle, two little lines underneath the triangle,

           14  that symbol means the water surface, and those are just

           15  illustrative of water.  They're not tied to a

           16  particular flow rate.  And certainly, in ordinary

           17  conditions, I don't think most of the river sheer

           18  canyon sections have these particular depths.  They

           19  aren't tied to a depth.  It's just a picture.

           20      Q.    You'll talk about more particular depths on

           21  the next few slides?

           22      A.    Yes.

           23            And then reaches 5 and 6, we use that rating

           24  curve method.  Figure 7-4 from the Lower Salt report

           25  where you have a depth in velocity -- you know, I think
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            1  our results indicate that velocity is not all that

            2  important.  Ordinary flow rates, velocities are not

            3  significant when it comes to whether you can navigate

            4  or not.  They're relatively low, so not really

            5  important to the discussion.  The depths, however, are.

            6  And this is a one of the rating curves from one of the

            7  cross sections here, which is fairly typical of a cross

            8  section in Segment 6.

            9            That's actually probably the best place to

           10  stop before we dive into more stuff.

           11      Q.    Let me ask you a question about that before

           12  we stop.  So we're on Slide 235, and we're looking at

           13  cross section in segments -- that is representative of

           14  Segment 5 or 6.  Is that right?

           15      A.    Yes.

           16      Q.    And what did you say the natural median would

           17  have been in that segment?

           18      A.    Natural median, Segment 6?

           19      Q.    Both 5 and 6.

           20      A.    Go back to the chart that is on Slide 228.

           21  The median that I'm reporting for Segment 6 is 230 --

           22  or, 1230 -- 1,230.  And 5 was 992.

           23      Q.    So according to those natural medians, if we

           24  pair up the 992, am I correct that you are looking at a

           25  depth in that cross section -- an average depth of
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            1  about 1.8?

            2      A.    No, it would be 3 point -- 3.8.  It's the --

            3  lower curve is the depth curve.

            4      Q.    Excuse me?  I was looking at velocity on the

            5  right.

            6      A.    Yeah.  In retrospect, putting them both on

            7  one chart saved us some paper but made it more

            8  confusing.

            9      Q.    And then if we pair up what you have is the

           10  flow rate below where the Verde River comes in at 1230,

           11  could you tell me what that corresponding depth would

           12  be?

           13      A.    4.2.

           14      Q.    Thank you.

           15      A.    Actually, in retrospect, I think I can get --

           16  4 minutes, I can knock out some other things here.

           17            So Slide 236, these are the rating curves in

           18  a tabular form for the 90 percent, 50 percent, and

           19  10 percent flow data.  And I think reading this chart

           20  is fairly straightforward.  You look across, for

           21  example, in Segment 2, flow rate of 130, the 90 percent

           22  flow rate.  The average depth is 1.8.  Also put in

           23  velocity and top width.  But, again, top width is

           24  really not restrictive.  That would be for the sheer

           25  canyon reach.
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            1            For the gravel bar section, the widths are

            2  narrower, obviously, because you've got a bar on the

            3  side that's forcing the flow to more of a side channel

            4  kind of situation, and the depths, of course, are

            5  greater because if the width is less, that's going to

            6  be greater.

            7            Going to the next slides, 237 would be

            8  Segments 3 and 4.

            9            Segment on page 238 would be Segment 5 and 6.

           10  And it's just chart reading right there.  And I could

           11  repeat these numbers for you, but they're right in

           12  front of you, and we all can read.

           13      Q.    I think, for the purpose of the record, it

           14  would be good to go through the average depth at the

           15  median flow and -- for Segment 2 in the sheer canyon

           16  section.

           17      A.    I tried.

           18      Q.    On page 236, what is the average depth at the

           19  median flow?

           20      A.    Segment 2 in the sheer canyon section is

           21  2.1 feet and 5 feet in the gravel bar section.

           22      Q.    And on page 237, the average depth for the

           23  median flow in Segments 3 and 4?

           24      A.    Is 2.3 feet.  And then in the gravel bar

           25  reach, it's 5.5 feet.  That's on segment -- on page
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            1  237.

            2            On page 238, the median flow, the average

            3  depth is 3.8.  According to -- in Segment 5 and in

            4  Segment 6, it's 5.3.

            5            Let me say a few last things in the last two

            6  minutes here, if I can.  On Slide 239, so you have

            7  these numbers that come out of a computer program,

            8  you've done some math, and you get -- that's great.

            9  It's even better to spend some time thinking about

           10  verifying those numbers.  And how we did that is in

           11  Segments 2, 3, and 5, where we're able to see the

           12  channel -- it's not underneath the lake -- we did field

           13  visits; we did boating trips; we looked at the

           14  historical descriptions.

           15            In Segment 6, we had to rely on historical

           16  descriptions of those who had been there in the field,

           17  but the geometry of the channel is so altered by man

           18  today that it's not particularly reliable to compare to

           19  that ordinary and natural condition.

           20            We also looked at the GLO survey notes from

           21  Ingalls in 1868 and found that he didn't actually mark

           22  down the depth very often.  But he did triangulate to

           23  get across, which, according to the surveyors that we

           24  talked to, the licensed surveyors at the Land

           25  Department, indicate that they felt that it was too
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            1  deep to drag a chain across, so relatively significant

            2  depths, which we feel are consistent with the kind of

            3  depth that we got in our -- from our hydraulics.

            4      Q.    Jon, let me ask you about those surveys.  If

            5  you were putting yourself in the position of a surveyor

            6  walking across the river, at what depth would you think

            7  you would not walk across the river and you might

            8  triangulate?  I understand you're not a surveyor, but

            9  you do have some background in geomorphology and

           10  hydrology.

           11      A.    Well, I've done a fair amount of river

           12  survey, holding on to a rod, bending the rod down river

           13  surveys on the Salt River, so I've been there.  I had

           14  to make this decision in the past.

           15            And it depends on the flow rate.  So there

           16  are cases where I've been in water where it's been over

           17  my head and I've been treading water.  It's basically a

           18  pool reach.  Treading water next to the rod while a man

           19  takes the shot.

           20            There's been other cases where the water is

           21  shallower but moving faster.  So if it's -- it's up to

           22  my waist -- you know, I can stand there in 3 feet per

           23  second, but I'm working hard to do it.  If it's 3 feet

           24  per second and past my waist, I'm probably not going to

           25  stand there very long.  I'm probably going to be moving
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            1  downstream.  So it's a function of depth and velocity.

            2      Q.    And are the depths that you've recorded,

            3  based on your hydrologic reconstruction -- are they

            4  consistent with surveyors that decided to triangulate

            5  instead of cross the river?

            6      A.    Yeah, we don't exactly know the flow rate at

            7  the time Ingalls was doing his survey, but we do know

            8  he was doing it in a higher flow period here.  And he

            9  mapped double channels that tend to be occupied at

           10  higher flow.  And we're coming up with depth estimates

           11  in the neighborhood of 5 feet, so that would be

           12  consistent with not wanting to drag a chain across.

           13  Because I would expect moderate velocities, you know, 3

           14  to 5 feet per second, in the Salt River at that time

           15  and that flow rate.

           16      Q.    Are these reconstructed depths also

           17  consistent with historical descriptions that we went

           18  through previously where accounts depicted a river at

           19  low flow as 2 to 3 feet deep?

           20      A.    Yes.

           21                 THE WITNESS:  Okay.  I'm at 4:30, so I'm

           22  happy to stop here.

           23                 CHAIRMAN NOBLE:  Thank you very much.

           24                 We'll see everyone at 9 a.m. in the

           25  morning.
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            1                 COMMISSIONER HORTON:  I move we adjourn.

            2            (The proceedings were adjourned at 4:31 p.m.)
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