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 1                 TRANSCRIPT OF PROCEEDINGS
 2
 3                 CHAIRMAN NOBLE:  Good morning.  Let's
 4  open the continued -- continued hearing on the Salt
 5  River before the Arizona Navigable Streams Adjudication
 6  Commission.
 7                 Mr. Mehnert, would you call the roll.
 8                 DIRECTOR MEHNERT:  I will.
 9                 Commissioner Henness?
10                 COMMISSIONER HENNESS:  Here, thankfully.
11                 DIRECTOR MEHNERT:  Mr. Allen?
12                 COMMISSIONER ALLEN:  Here also.
13                 DIRECTOR MEHNERT:  Commissioner Horton?
14                 COMMISSIONER HORTON:  Here.
15                 DIRECTOR MEHNERT:  Chairman Noble?
16                 CHAIRMAN NOBLE:  Here.
17                 DIRECTOR MEHNERT:  We have a quorum.
18                 And Fred Breedlove, our attorney, is
19  here and so am I.
20                 CHAIRMAN NOBLE:  Thank you.
21                 Mr. Slade.
22                 MR. SLADE:  Thank you, Mr. Chairman.
23                 Good morning, Commissioners, again.
24  Eddie Slade, with the Arizona State Land Department.
25  And here with us today is Mr. Brad Dimock.


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 525


 1                 Brad, if you could go ahead and take
 2  your seat.
 3                 Well, I would love it if you were that
 4  close, but you can also take the seat behind you.
 5
 6                       BRAD DIMOCK,
 7  called as a witness on behalf of the State Land
 8  Department, was examined and testified as follows:
 9
10                    DIRECT EXAMINATION
11  BY MR. SLADE:
12      Q.    And, Mr. Dimock, for the record, could you
13  introduce yourself.
14      A.    I'm Brad Dimock.  I live in Flagstaff,
15  Arizona.  River runner, boat builder, and river
16  historian.
17      Q.    Why don't you try bringing the microphone
18  closer.
19      A.    There we go.
20      Q.    Perfect.
21            And you mentioned -- you mentioned that you
22  live in Flagstaff currently.
23      A.    Yes.
24      Q.    You've testified previously in the Verde
25  River, both by video deposition and then also in front
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 1  of the Commission.  Is that correct?
 2      A.    Correct.
 3                 MR. SLADE:  And from --  That testimony
 4  has been submitted into the Salt River evidence, and I
 5  will provide an evidence number for that.
 6  BY MR. SLADE:
 7      Q.    What is your occupation currently?
 8      A.    In the summers, I'm a professional river
 9  runner.  In the winters, I'm a boat builder.
10      Q.    And you build your boats up at your house, at
11  a boat shop up there?
12      A.    That's correct.
13      Q.    On your property?
14      A.    Correct.
15      Q.    How did you get involved with boats?
16      A.    I started running Grand Canyon professionally
17  in the early '70s, and eventually gravitated toward
18  wooden boats and learned to run them and rack them and
19  fix them, and eventually became a boat builder.
20      Q.    And we won't be repeating the entire
21  testimony that was submitted into evidence that was
22  done during the Verde hearing, but we will be reviewing
23  a few background items.
24            Could you review for us your education with
25  regard to boat building and boat history?
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 1      A.    A lot of it is self-taught.  The river
 2  history research on the river began just around
 3  storytelling, and then it went more or less
 4  professional and wrote three biographies of early river
 5  runners in the Grand Canyon.  And the boat building
 6  began just repairing wooden boats that we were running
 7  commercially.  And then I worked with other boat
 8  builders, began boat building them myself, and have
 9  been going to wooden boat school as a student, as an
10  assistant, and as a teacher this next year, teaching
11  how to build these boats.
12      Q.    Where is that school located?
13      A.    Brooklin, Maine.
14      Q.    Is that a reputable boat-building school?
15      A.    It is.
16      Q.    And you mentioned you published a few books.
17  Is that three autobiographies -- or, excuse me, three
18  biographies?
19      A.    Yeah.  I wrote two of them solo and
20  collaborated on a third.
21                 COMMISSIONER HORTON:  Mr. Chairman?
22                 Might I find out the names of your
23  books?
24                 THE WITNESS:  The first one, the
25  collaboration, is called The Doing of the Thing.  It's
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 1  a biography of Buzz Holmstrom.  That's the first person
 2  that run solo the Green and Colorado Rivers in a
 3  homemade boat.  Much like the Edith that we're gonna
 4  talk about.
 5                 And the second one is called Sunk
 6  Without a Sound.  And that is a biography of Glen and
 7  Bessie Hyde, honeymoon couple who built a giant wooden
 8  box, basically, and vanished in Grand Canyon in 1928.
 9  Unsolved.
10                 And the third is called The Very Hard
11  Way.  And it's about Bert Loper, who was on the
12  Colorado and the Green and the San Juan from the 1880s
13  until he died at the age of 80 in 1949 at the O.A.R.S.
14  in the Grand Canyon.
15                 COMMISSIONER HORTON:  Thank you.
16  BY MR. SLADE:
17      Q.    Have you published anything other than those
18  three biographies?
19      A.    A lot of articles about boats, boat building,
20  boat river history.
21      Q.    And then you've also had the opportunity to
22  build boats yourself.  Is that right?
23      A.    Correct.
24      Q.    How many boats have you built?
25      A.    Probably two dozen.
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 1      Q.    And have some of those been historical
 2  replicas?
 3      A.    Yes.
 4      Q.    How many?
 5      A.    About six or so, I think.
 6      Q.    Can you explain what a historical replica
 7  boat is?
 8      A.    Well, you take a look at something -- like
 9  the earliest one I built is a replica of a 1911 boat,
10  which still exists, that was taken through Grand Canyon
11  by the Kolb brothers.  And I've been very fastidious
12  about replicating not only the exact shape but the same
13  materials and the same methods of building it.  And so
14  I've done that one.  And the Buzz Holmstrom boat and
15  the -- a couple of different Neville's boats of the
16  1930s and the Hyde couple's giant wooden box and a few
17  others.
18      Q.    Are you familiar with the types of boats that
19  were available at statehood in 1912?
20      A.    Some of the boats, yes.
21      Q.    And have you previously provided a list of
22  those in the transcripts and video that are submitted
23  for the Salt River that you did for the Verde hearing?
24      A.    Yes.
25      Q.    So we won't review those at this time.
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 1            And you're also familiar with modern boats.
 2  Is that right?
 3      A.    Correct.
 4      Q.    And you've used various types of modern
 5  boats?
 6      A.    Many times, yes.
 7      Q.    And you've used various types of historical
 8  boats?
 9      A.    Yeah.
10      Q.    And you previously discussed in depth the
11  characteristics of boats, both historical and modern.
12  Is that right?
13      A.    Correct.
14      Q.    And some of those characteristics are draw,
15  design, handling, durability, and load capacity.  Is
16  that right?
17      A.    Yes.
18      Q.    Okay.  As well as the weight of boats?
19      A.    Yes.
20      Q.    Do you have anything else that comes to mind
21  when you're considering characteristics of boats?
22      A.    No.  I mean, cost, but . . .
23      Q.    Cost.
24            And based on your evaluation of the
25  characteristics of boats and based on your experience
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 1  with both modern and historical boats, you determined
 2  that modern boats, like canoes and flatboats, are
 3  meaningfully similar to historical boats that existed
 4  in 1912, like canoes and flatboats?
 5      A.    Yes.
 6      Q.    As you sit here today, having had time to
 7  think about that testimony, do you have anything else
 8  you'd like to add or change to that testimony?
 9      A.    No.
10      Q.    And would that also apply for boats that
11  could have been used on the Salt River?
12      A.    Yes.
13      Q.    You previously testified about one specific
14  replica boat that you've built and boated called the
15  Edith.  Is that right?
16      A.    Yes.
17      Q.    Can you explain a little bit about the
18  history of that boat and how you came to create that
19  replica?
20      A.    The design comes from northern Utah in the
21  1890s, and it became basically state-of-the-art for
22  whitewater.  The Kolb brothers from the south rim of
23  the Grand Canyon wanted the run the river in 1911 and
24  corresponded with Galloway, the designer, and got
25  plans, and had two of these built back East by
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 1  professional boat builders.  And they took those two
 2  boats, the Edith and the Defiance, from Wyoming all the
 3  way to Needles, California, in the -- 1911-1912.
 4            And the Edith is now at the south rim in a
 5  museum collection.  And I replicated it as precisely as
 6  possible to run it on the centennial, on that trip.  So
 7  I've taken it down the Upper Green and the Upper
 8  Colorado and the Grand Canyon and the Salt now.
 9      Q.    We'll get to your boating on the Salt with
10  the Edith.
11            Did you modify the boat with any modern
12  elements when you replicated it?
13      A.    No.  No.  One or two of the hatches, the
14  sealed compartment to the original were lined with
15  galvanized metal in those days and I didn't do that, so
16  that would have added a little weight.  But also kept
17  it from leaking as badly, probably.
18      Q.    And you did have the opportunity to boat the
19  Edith down the Lower Salt on August 31st of this year.
20  Is that correct?
21      A.    Yes.
22      Q.    And let's talk about that experience in
23  depth.  You brought the boat down on a trailer from
24  Flagstaff?
25      A.    Correct.
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 1      Q.    And do you recall, did you put in at a point
 2  called Saguaro Ranch just below the Stewart Mountain
 3  Dam?
 4      A.    Yes.
 5      Q.    Okay.  And to your recollection, is that
 6  generally the most upstream put-in of the natural river
 7  below Stewart Dam?
 8      A.    Yeah.
 9      Q.    And then you boated about 12 miles down to
10  Granite Reef.  Is that is correct?
11      A.    Yes.
12      Q.    And you put the boat in the water at Saguaro
13  Ranch.  Did you put anything else in the boat?
14      A.    We loaded in about 850 pounds of sandbags and
15  jugs of water to just give it a good, heavy load.
16      Q.    And you saw that load go into your boat?
17      A.    Yeah.  I put it in there.
18      Q.    Yourself?
19      A.    People handed it to me.  I loaded it in.
20      Q.    Where did you put it in the boat?
21      A.    A lot of it in the central hold, which is
22  open.  Then a bunch up in the -- it's actually the
23  stern in front of me, which is the broadest part of
24  that boat, and some in the rear hatch behind me.
25      Q.    And we'll see pictures later with Mr. Fuller
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 1  about -- showing pictures of the boat.
 2            But could you describe for us again what that
 3  boat looks like in terms of the hatches and . . .
 4      A.    It's, well, pointy at the bow, which is
 5  behind the boatman.  And then it broadens to about
 6  4 feet and then narrows to about 3 feet out at the
 7  stern.  Has a bit of rocker from end to end, so the
 8  bottom goes up about 6 inches, and it's about 16 feet
 9  long.
10      Q.    And there are two hatches?
11      A.    Right.  The forward and back 4 to 5 feet are
12  hatched over and sealed for cargo carrying.  That's
13  something you do for big whitewater.
14      Q.    Those are the hatches where the Kolb
15  brothers, in 1911-1912, actually put cargo in that
16  boat?
17      A.    Correct.
18      Q.    So you proceeded down the river at about
19  6 a.m.  Is that correct?
20      A.    It was early.
21      Q.    Do you know what the flow rate was that day?
22      A.    I believe it was around 650 cubic feet per
23  second.
24      Q.    Are you aware of what the natural median of
25  that area is?
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 1      A.    I've heard it's around 900.  Is that correct?
 2      Q.    We'll hear from Mr. Fuller, but I believe
 3  that is correct.
 4            And so that's about 30 percent more water at
 5  the natural median than you had on the day that you
 6  boated?
 7      A.    Right.
 8      Q.    And was it the first time you boated this
 9  stretch?
10      A.    It is.
11      Q.    Never been on the Lower Salt River before?
12      A.    Never.
13      Q.    With any boat?
14      A.    No.
15      Q.    And how was the trip as you proceeded
16  downriver?
17      A.    It was a lot prettier than I thought it would
18  be, and lots of little riffles.  There's one rapid
19  called Bridge Rapid, I believe, and I did run aground
20  there twice.  Had to get out and give the boat a yank.
21      Q.    And after you --  Let's describe what
22  happened.  You ran aground in a shallow spot.  Is that
23  correct?
24      A.    Correct.
25      Q.    And what did you do?
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 1      A.    I got out of the boat, which takes almost
 2  200 pounds out of it, and pulled it off the rocks that
 3  I had launched on and walked it down a little bit and
 4  got back in.
 5      Q.    After you did that, did you notice something
 6  about your boat?
 7      A.    Yeah.  I opened up one of the -- the big
 8  hatch and found that it had leaked about, I would
 9  guess, 500 pounds of water into it, so I was running
10  really low.
11      Q.    Why did the boat leak water?
12      A.    Well, wood boats, they're like a barrel, and
13  you -- the plank-style boats, and when they have been
14  sitting in a warehouse in Flagstaff or traveling around
15  on a trailer, they tend to open up a bit, and so they
16  need to soak, really, for a day or two.  And I didn't
17  give it that opportunity, so it was leaking pretty
18  good.
19      Q.    After you found that water, what did you do?
20      A.    I bailed it out.
21      Q.    And then as you proceeded after that, did you
22  encounter any shallow spots where your boat got stuck?
23      A.    Encountered some very shallow spots but
24  didn't hit again.
25      Q.    Would you expect that a commercial boatman of
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 1  historical times would have let his boat swell up so
 2  that it would not leak?
 3      A.    Yes.
 4      Q.    And, in fact, you've taken your boat on the
 5  Colorado River -- the Edith on the Colorado River,
 6  correct?
 7      A.    Yes.
 8      Q.    Did it leak on the Colorado River?
 9      A.    No.
10      Q.    Did you encounter any other difficulties on
11  your 12-mile stretch?
12      A.    No.
13      Q.    Did you have to take out your goods at any
14  point to boat down the 12 miles?
15      A.    No.
16      Q.    If you had done this trip again, would you
17  have done anything differently?
18      A.    I'd have tried to get the boat in the water a
19  day early.  And then I would have also looked in the
20  hatches from time to time.  The central part of the
21  boat was not leaking, so I didn't think that the
22  hatches were, but I should have checked that and I
23  would next time.
24      Q.    And if you had done that and your boat was
25  not leaking, would you have encountered any spots where
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 1  your boat would have gotten caught up?
 2      A.    I doubt it.
 3      Q.    And if you had 30 percent more water in the
 4  river, would that have made the trip more difficult or
 5  less difficult?
 6      A.    Far easier.
 7      Q.    You've seen pictures of your boat before and
 8  after it took on that water, correct?
 9      A.    Correct.
10      Q.    Can you describe those pictures a little bit?
11      A.    It's floating about 3 or 4 inches low when
12  it's got all the water in it.  Bailed it out, popped
13  back up again.
14      Q.    Was the water spread out in the boat, or was
15  it in one location?
16      A.    It was all in front of me, so it was running
17  very low on the leading end.
18      Q.    Sort of off-kilter?
19      A.    Well, level, but too low at one end -- way
20  overloaded on that end.
21      Q.    How much distance did those shallow spots
22  take up in your trip?
23      A.    Oh, both of them were, I would say, 50 to 100
24  feet.
25      Q.    And the total trip was 12 miles?
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 1      A.    Right.
 2      Q.    So from your perspective, having hauled
 3  goods -- 850 pounds, plus 500 pounds of water at some
 4  point, and then your additional weight -- having hauled
 5  it from point A to point B, would you consider that
 6  trip a success?
 7      A.    Yes.
 8      Q.    Would you recommend that someone could do
 9  that in historical times, moving goods from point A to
10  point B as you did?
11      A.    Yes.
12      Q.    Any other comments you would like to say
13  about the trip?
14      A.    No.  Most boats you would see on the smaller
15  rivers, you know, where you're not in waves going over
16  your head like Grand Canyon, you probably wouldn't have
17  the decking.  It would all be open, so you would see
18  any leakage immediately.  So . . .
19      Q.    So a boat that would have been designed, in
20  your opinion, for the Salt River would have been easier
21  to navigate in that area because you would not have
22  leaked.  Is that what I heard you say?
23      A.    Well, you would see the leakage immediately.
24  It's hidden down in the hatches.  If you're
25  overconfident, like I was, you don't look in the hatch
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 1  from time to time, so . . .
 2      Q.    You also had the opportunity to put your
 3  Klepper kayak on the river that day.  Is that correct?
 4      A.    Correct.
 5      Q.    Can you describe for us again the history of
 6  that boat and how you came to have that boat?
 7      A.    The Klepper is the first folding kayak that
 8  was designed and built for commercial sales in 1910.
 9  And it's the same design today.  They still make them.
10  They're not very popular anymore because the
11  inflatables have taken over.  But I've had a couple of
12  those for several years, and they're wonderful boats
13  for -- if you're flying into somewhere and need a tough
14  boat.  But they're a long -- You know, very modern
15  kayaks are very short now, but this is more like a
16  traditional kayak.  And they have been used all over
17  the word on big expeditions, put quite a bit of load
18  in.
19      Q.    Can they hold cargo?
20      A.    Yeah.  Yeah.  People go out for a month or
21  more in Alaska, even today, with those boats.
22      Q.    Did that boat have any problems on the
23  12 miles?
24      A.    None.
25      Q.    There were also some other boats on that
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 1  trip.  Is that right?
 2      A.    Yeah.  More modern boats.
 3      Q.    Did any of those boats have any problems?
 4      A.    Not that I saw.  One guy fell out of his
 5  kayak.
 6                 CHAIRMAN NOBLE:  Novice.
 7                 THE WITNESS:  Yeah.
 8  BY MR. SLADE:
 9      Q.    What are the dimensions of the Klepper, if
10  you could provide that for us?
11      A.    I don't remember exactly.  I guess they're
12  standard 4-meter, which would be about 13 feet long,
13  and they're about a little under 2 feet wide.
14      Q.    Do you know anything about the Stone
15  expedition?
16      A.    The Julius Stone trip, yes.
17      Q.    Could you describe that trip a little bit for
18  us?
19      A.    That's two years before the Kolb brothers.
20  It was Galloway himself, the guy who designed that
21  style of boat, was hired by Julius Stone to lead an
22  expedition.  So they built -- had four boats built back
23  East, and Galloway rode one as the lead guide, and then
24  three other people, Julius Stone and his -- I think it
25  was his brother-in-law was a photographer, and then a
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 1  helper by the name of Seymour Dubendorf.
 2      Q.    What was the date of that trip again?
 3      A.    1909.
 4      Q.    1909.
 5            What was the purpose of the trip?
 6      A.    It was for fun.  It's generally thought to be
 7  the first trip down the Colorado that was not for, you
 8  know, exploration, like Powell, or for mining or
 9  trapping or mapping.  It was just for fun.
10      Q.    Would you categorize it as a recreational
11  trip?
12      A.    Yeah.
13      Q.    Was Galloway paid as a guide?
14      A.    Yeah.
15                 MR. SLADE:  I believe those are all the
16  questions I have, Mr. Chairman.
17                 CHAIRMAN NOBLE:  Thank you, Mr. Slade.
18                 Is there anyone who wishes to examine
19  Mr. Dimock?
20                 MR. HOOD:  I would.
21                 CHAIRMAN NOBLE:  Mr. Hood.
22                 MR. HOOD:  Thank you.
23                 Mr. Chairman and Commissioners, Sean
24  Hood on behalf of Freeport Minerals.
25
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 1                    CROSS-EXAMINATION
 2  BY MR. HOOD:
 3      Q.    Mr. Dimock, good to see you again.  We had a
 4  chance to talk for a few minutes on the Verde River.
 5  Do you recall that?
 6      A.    Right.
 7      Q.    There were several of us who had questions
 8  for you, so I probably fade away in memory.
 9            Anyway, we did put that transcript in the
10  record.  We'll be relying on some of the discussion we
11  had that's already in the record, so I'm going to try
12  not to be duplicative.  Sounds like Mr. Slade had the
13  same approach.
14            The most important thing that we talked about
15  last time, as it applies to our discussion today, is
16  you were very candid that you wouldn't want to use a
17  wooden boat on the Upper Salt, correct?
18      A.    Yeah.  And that was based on my experience up
19  there.  I've only done it on very high flows.  I've
20  never seen it at the median flow.
21      Q.    And, in fact, your trip with the Edith did
22  not involve the Upper Salt, correct?  Have you ever
23  boated the Upper Salt?
24      A.    I have.
25      Q.    In what craft?
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 1      A.    In kayaks and rafts.
 2      Q.    Those kayaks would have been probably a
 3  polyethylene plastic?
 4      A.    Yeah.
 5      Q.    We talked some about those last time.  I'm
 6  not going to get into those details again.  That's in
 7  the record.
 8            But that's a kind of kayak that essentially
 9  was developed in the 1970s era, was not available at
10  the time of statehood, true?
11      A.    Right.
12      Q.    And what kind of raft have you used on the
13  Upper Salt?
14      A.    Again, more modern, 1970s-vintage inflatable
15  rafts.
16      Q.    Inflatable raft.
17            How many people did it hold?
18      A.    One or two, maybe three.
19                 MR. HOOD:  May I approach, Mr. Chairman?
20                 CHAIRMAN NOBLE:  Yes.
21                 MR. SLADE:  What exhibit are you looking
22  at?
23                 MR. HOOD:  This is exhibit -- this is
24  Arizona State Land Department Exhibit 255.
25  BY MR. HOOD:
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 1      Q.    These are Mr. Fuller's photos from Segment 2,
 2  which is in the Upper Salt.  And, Mr. Dimock, I've
 3  flagged a page for you there.
 4            Do you recall when we spoke last time about
 5  where on the Verde you would or would not be
 6  comfortable putting in the Edith?  We looked at some
 7  pictures of areas where you said, "I wouldn't really
 8  want to take my wooden boat there"?
 9      A.    Correct.
10      Q.    Does this photo here -- which, for the
11  record, it's 11-08-2014 at 11:01, and on the PDF
12  viewer, it's -- these are not page-numbered, but this
13  is page 26 of 101.  And this is in Segment 2, which is
14  in the Upper Salt.  This would be the same sort of
15  thing.  Mr. Dimock, would you agree, this is not the
16  kind of location you would want to take the Edith?
17      A.    It looks a little rocky in that stretch,
18  yeah.  I don't think I'd want to run that particular
19  one.  Line or portage or something.
20      Q.    We talked -- one of the other things we
21  talked about last time around, Mr. Dimock, was the
22  adaptability of the early settlers in the American
23  West.  Do you remember those lines of discussion?
24      A.    Yeah.
25      Q.    And basically, you know, many of us today are
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 1  used to getting in our cars and driving to our cushy
 2  office jobs, whereas the men of the American West, they
 3  had to be able to adapt and make do.  Is that generally
 4  correct?
 5      A.    Correct.
 6      Q.    And your testimony on the Verde was if you
 7  had a stream that was suitable for commercial
 8  navigation and there was a need for that commercial
 9  navigation, your belief is some of those folks would
10  have figured out a way to use the river.  They would
11  have figured out a boat that would have worked for that
12  purpose.  Is that right?
13      A.    Correct.
14      Q.    And, in fact, you think that if you were
15  going to go in a time machine back to 1912, you would
16  be one of those people?  You've got a long history of
17  building boats and you've run a lot of rivers, spent a
18  lot of time on the river.  You think you could design
19  that kind of boat for the navigable stream that had a
20  need for commercial use.  Is that true?
21      A.    Probably.  I'm not as tough as those guys
22  were, though.
23      Q.    Tougher than most in the room, I'll give you
24  that.  Certainly tougher than me.
25            Can you tell us, Mr. Dimock -- we talked
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 1  about what kind of craft you would use on various
 2  different streams last time around.  Do you remember
 3  that generally?
 4      A.    Yeah.
 5      Q.    On the Verde, you said you would want to
 6  build something small and maneuverable to deal with the
 7  rocks and such?
 8      A.    Correct.
 9      Q.    On the Upper Salt --  Let me back up a step.
10            How much time have you spent on the Upper
11  Salt?  Sounds like a few trips.
12      A.    Maybe 10, mostly in the 1970s.  And all at
13  high water.
14      Q.    Okay.  Spring runoff time period?
15      A.    Yeah.
16      Q.    What --  Do you have any sense what the Upper
17  Salt looks like during the rest of the year?  Sounds
18  like maybe just you haven't seen it.
19      A.    No, other than this photograph.
20      Q.    Now, knowing what you do about the Upper
21  Salt, taking into account that you haven't spent a lot
22  of time there, other than 10 trips in the spring runoff
23  in the '70s, what kind of boat do you think you would
24  try to put together for the Upper Salt?
25      A.    It's always a tradeoff between strength and
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 1  portability.  You want to build it as light as you can
 2  for rocky streams, so that you can portage if there's a
 3  stretch that looks like this particular photograph.
 4      Q.    So what, as you sit here today -- and maybe
 5  you put it in the water and realize you wanted to make
 6  a further adaptation -- but if you had to choose today,
 7  what do you think you would put together for the Upper
 8  Salt?
 9      A.    Well, all I have to look at is this one
10  picture.  I would have to see the whole stream at those
11  low flows.
12      Q.    You just don't know enough about the Upper
13  Salt to be able to opine as to what kind of craft you
14  would want to construct?
15      A.    I would say as light and maneuverable as you
16  could that could still withstand some impact.
17      Q.    So really, something like a polyethylene
18  kayak is probably what you're looking at for the Upper
19  Salt.  Is that fair?
20      A.    Well, rafts and kayaks are what run it today.
21  But in 1912, you would have to think of something else,
22  because --
23      Q.    Do you know what that would be, as you sit
24  here today, or do you have to give it some thought?
25      A.    Well, as I said, it's a small, light,
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 1  maneuverable boat.
 2      Q.    And the reason -- the reason that the
 3  photographs that we've seen on the trip that the Edith
 4  took on the Salt is only downstream is because of these
 5  rocks and rapids in the Upper Salt.  Is that fair to
 6  say?
 7      A.    No.  It's because I had a day to do a trip
 8  and you can't do the Upper Salt in a day.
 9      Q.    Aren't there Upper Salt trips you can do in a
10  day?
11      A.    There is a daily trip, that's right.  Like I
12  say, I'm not really that familiar with what's going on
13  up there today.  It's been a long time.
14      Q.    Was the --  And you're going to hear some
15  questions from some other folks about this.  But the
16  area that you did put in the Edith on your trip, that
17  area has some stream regulation currently.  Is that
18  right?
19      A.    There's a dam, yeah.
20      Q.    There's a dam.  Okay.
21            I was going to walk through some of the
22  rapids that exist in the Upper Salt and have you talk
23  about them a little bit.  If I handed you a piece of
24  paper with names of rapids, it sounds like it's been
25  too long since you've been in the Upper -- you're not
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 1  going to know the names --
 2      A.    They didn't even have names when I ran them.
 3      Q.    It's been a while.  Fair enough.
 4            That's all I have, Mr. Dimock.  Thank you for
 5  coming down.  I appreciate it.
 6                 CHAIRMAN NOBLE:  Thank you, Mr. Hood.
 7                 Is there anyone else who wishes to
 8  question Mr. Dimock?
 9                 MR. HEILMAN:  Yes.
10                 CHAIRMAN NOBLE:  Sure, Mr. Heilman.
11  Come on forward.
12                 Yes, Mr. Horton -- Commissioner.
13                 COMMISSIONER HORTON:  When you were on
14  the hundredth year, was that run by Gaylord Staveley?
15                 THE WITNESS:  No.  No.  The annual --
16  or, the centennial of the Kolb trip was -- 1911, so
17  2011.  I was rafting for Arizona Rafting Adventures.  I
18  did used to work for Staveley, though.
19                 CHAIRMAN NOBLE:  Thank you.
20                 Mr. Heilman, please proceed.
21
22                     CROSS-EXAMINATION
23  BY MR. HEILMAN:
24      Q.    Good morning, Mr. Dimock.  Nice to see you
25  again.  Thank you for coming down.
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 1            My name is Jeff Heilman.  I represent the
 2  Salt River Project.  I just have a few follow-up
 3  questions.
 4            I want to talk a little bit about your trip
 5  on the Lower Salt.  When were you first approached to
 6  put your historic boats on the Salt River?
 7      A.    We talked about it over the last year or so.
 8      Q.    Did you discuss putting your boat in any
 9  other section of the river?
10      A.    No.
11      Q.    It was just --  You only discussed putting it
12  below -- below the dam, correct?
13      A.    Correct.
14      Q.    I think you testified about -- that there was
15  at least -- you ran aground twice on the same rapid, or
16  was it different rapids?
17      A.    It was two parts of the same rapid.  The
18  river braids into a few channels in the lower velocity
19  channel.  That's where we went.
20      Q.    So you ran aground, got out and pushed it,
21  got back in, and then ran aground again?
22      A.    Right.
23      Q.    Okay.
24      A.    Then bailed.
25      Q.    Right.
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 1            Reading through some of the guides that talk
 2  about the river, a lot of them mention rocks and
 3  boulders beneath the surface that you can't always see.
 4  Did you run into any rocks like that on your trip?
 5      A.    Well, you could see them if you know what to
 6  look for.
 7      Q.    Okay.  So you didn't hit any rocks other than
 8  that section where you had to get out?
 9      A.    No.
10      Q.    Were there any other portions of the river
11  where you didn't have to get out but were slowed down
12  because of the shallow water?
13      A.    Well, you go the speed of the river.  So no,
14  I wasn't slowing down.
15      Q.    Did you check or anybody else on your trip
16  check the gages before you went on the trip?
17      A.    I was told it was about 650 cfs.
18      Q.    So someone did check a gage?
19      A.    Yeah.
20      Q.    Do you know what the natural flow would be on
21  August 31st if the water wasn't being released from the
22  dam?
23      A.    I imagine that would vary a lot from year to
24  year.
25      Q.    So your trip was about 650 cfs.  Is that
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 1  right?
 2      A.    Right.
 3      Q.    Do you have any idea what that trip might
 4  have been like if it was 400 cfs?
 5      A.    I probably would have --  Well, if I bailed
 6  it out, it would be hard to say.  I probably would have
 7  had to drag it in a spot or two.
 8      Q.    How about 200 cfs?  Would you still want to
 9  run it?
10      A.    I think that would be pretty low.
11      Q.    Okay.  And probably 100 cfs as well?
12      A.    Right.
13      Q.    Is there a level higher than 650 cfs where
14  you would feel uncomfortable running the boat?
15      A.    Not on that stretch, no.
16      Q.    So even in maximum flood conditions, that
17  wouldn't -- you wouldn't hesitate to take it out there?
18      A.    Maximum?
19      Q.    Or very high.  You know, 10,000, 20,000 cfs.
20      A.    That boat runs pretty well in those flows.
21  We've run in flows that high in Grand Canyon, which has
22  higher gradient.
23      Q.    And you also talked about some water leaking
24  into your boat.  And you gave a weight, but I didn't
25  quite catch it.  How much weight do you think that
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 1  water put into the boat?
 2      A.    Well, we sort of measured the dimensions of
 3  that hatch.  It was about that deep, and computed
 4  that -- how many gallons that probably was.  It's close
 5  to 500 pounds.
 6      Q.    500 pounds?
 7            And you said that caused the draft in your
 8  boat to go down 3 or 4 inches?
 9      A.    Yeah.
10      Q.    In 500 pounds?
11      A.    Yeah.  But it is also tilting the boat that
12  way, so that end was shot deeper.
13      Q.    What's the draft of the boat when you had it
14  fully loaded with the 800 pounds plus the 500 pounds?
15      A.    I think it was 6 or 7 inches.  It's really
16  hard to measure it, because you lean over to look and
17  the boat tips up on its side.
18      Q.    Sure.
19            Do you know what the draft of the boat is
20  without any cargo?
21      A.    It's pretty high.
22      Q.    Yeah.
23      A.    But, again, I don't know in exact inches.  It
24  varies because it's a rounded bottom.
25      Q.    And you also mentioned that you took the
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 1  Klepper on the same section of the river.  Is that
 2  right?
 3      A.    Correct.
 4      Q.    Were you in that boat --
 5      A.    No.
 6      Q.    -- or was somebody else?
 7      A.    No.  A couple other people traded off and
 8  tried it out.
 9      Q.    Did the Klepper have any cargo in it?
10      A.    No.
11      Q.    And you said the Klepper can hold cargo.  How
12  much cargo can the Klepper hold?
13      A.    Well, if you're doing an expedition, you
14  might have two or three river bags full of gear and
15  food and I would guess a couple hundred pounds, not
16  much more than that.
17      Q.    And you said that you put about 800 pounds of
18  cargo in the Edith when you took it on this trip?
19      A.    850.
20      Q.    850.
21            Is that full capacity for the cargo?
22      A.    I could have put a lot more in it.
23      Q.    What would be full -- if you could have fully
24  loaded, it how much weight could it carry, if you would
25  estimate?
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 1      A.    I don't know.  You could probably put a ton
 2  in it.  I don't think it would be any fun to row.  I
 3  think you would be drafting an awful lot.  The Powell
 4  boats, they put them in -- you know, they had tons and
 5  tons in them and they're about the same size.
 6      Q.    And you talked about the Kolb brothers.  The
 7  Edith is actually a replica of their boat, right?
 8      A.    Right.
 9      Q.    If I recall your testimony last time, the
10  Kolb brothers had to repair their boat several times on
11  their trip.  Is that right?
12      A.    Correct.
13      Q.    And there's actually photos of them looking
14  through holes in that boat, right?
15      A.    Correct.
16      Q.    And you would say you're an expert boatman?
17      A.    Well, not to brag, but yeah, I do it for a
18  living.
19      Q.    You probably are the best boatman in that
20  type of boat?
21      A.    I'm the only one.
22      Q.    Right.
23                 CHAIRMAN NOBLE:  You're working hard
24  here, Mr. Heilman.
25
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 1  BY MR. HEILMAN:
 2      Q.    You took a boat down a reach where close and
 3  control was evened out by several dams?
 4      A.    Right.
 5      Q.    You still had several issues with your boat
 6  leaking?
 7      A.    I had only put it in the water that morning
 8  and they need to swell up.
 9      Q.    You still had issues with hitting low spots
10  and having to get out, right?
11      A.    Yeah.
12                 MR. HEILMAN:  That's all the questions I
13  have, Mr. Chairman.
14                 CHAIRMAN NOBLE:  Thank you, Mr. Heilman.
15                 Is there anyone else who wishes to
16  question Mr. Dimock besides Mr. Sparks?
17                 CHAIRMAN NOBLE:  Go ahead, Mr. Sparks.
18  Come on up.
19                 MR. SPARKS:  Mr. Chairman, members of
20  the Commission, Mr. Dimock, my name is Joe Sparks.  I'm
21  special counsel to the San Carlos Apache Tribe.  And
22  with me is Julia Kolsrud.  She also serves as special
23  counsel.
24
25


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 558


 1                     CROSS-EXAMINATION
 2  BY MR. SPARKS:
 3      Q.    I'm an old Mississippi River boy from
 4  Hannibal, Missouri, so we used to make our own boats
 5  there.  And I'm really curious about the material you
 6  used to build your replica that you used on the Salt.
 7  What kind of wood did you use?
 8      A.    It was northern white cedar.
 9      Q.    Northern white cedar.
10            And where did you get that?
11      A.    From an old fella up in New Hampshire.
12      Q.    What other kind of wood -- or, do you know
13  what other kinds of woods were used in the Colorado
14  boats like the Powell expedition or --
15      A.    A lot of those boats were from the East.
16  They were using cedar, they were using oak.  The Powell
17  boats were oak-planked.  They're very heavy.  And then
18  the rib work in them was white oak and rock elm and
19  various other hardwoods for the structure of it.  The
20  planking was usually a lighter soft wood except in the
21  case of the Powell boats.
22      Q.    And the white oak, where would it have come
23  from?
24      A.    Back East.
25      Q.    What about the rock elm?  That's a fairly
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 1  rare kind of elm, isn't it?
 2      A.    It is now.  I'm not sure back then.  They
 3  called for it in boat plans, so there must have been
 4  call for it.  A lot of the elms got wiped out by Dutch
 5  elm disease.
 6      Q.    I didn't know the rock elm was susceptible to
 7  that.
 8      A.    I didn't know either.
 9      Q.    I lived in that area when that disease came
10  through and wiped out the population of Dutch elm.  A
11  lot of towns around there looked like they had been
12  burnt when all the trees started dying.
13            How much did the boat -- without cargo and
14  without a passenger -- boatman, how much did it weigh,
15  the one you used on the Salt?
16      A.    Edith?  I would have to guess.  I didn't
17  weigh it exactly.  But I would guess it's about
18  500 pounds.
19      Q.    About the size of my wife, then?  If anybody
20  tells on me, they're in trouble.
21            About 500 pounds?
22      A.    Yeah.
23      Q.    Is it something that --  It would take more
24  than one person, obviously, to portage that boat,
25  wouldn't it?
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 1      A.    Yeah.  However, the Julius, which was a
 2  similar boat, was portaged by one man in 1937.  It's a
 3  very strong guy.  About the same weight.
 4      Q.    Was his name Samson?
 5      A.    Buzz Holmstrom.
 6      Q.    Just a local version of Samson --
 7      A.    Yeah.
 8      Q.    -- without his hair cut, then?
 9      A.    Yeah.
10      Q.    How did you find the source of your wood for
11  the boat that you built?
12      A.    Oh, Internet and WoodenBoat Magazine,
13  classified ads and such to try and find the exact kinds
14  of wood.
15      Q.    Did you have to find a source of that wood
16  and a sawyer to cut it for you?
17      A.    The northern white cedar, I did have to go
18  right to a sawyer.  The white oak is a lot easier to
19  find.
20      Q.    How did you get your cedar down here?
21      A.    Truck.
22      Q.    Did you drive it down?
23      A.    No.  No.  I paid a trucking company an
24  exorbitant amount of money.
25      Q.    How about the white -- the white oak?  You
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 1  didn't use white oak --
 2      A.    White oak is the framework in the Edith.  And
 3  that, again, I just called a lumber company back East
 4  and they shipped it out.
 5      Q.    How did you get that?
 6      A.    Same way, came out by trucking company.
 7                 MR. SPARKS:  Well, I enjoyed your story
 8  and your boat-building arts.  Thanks for taking your
 9  time.
10                 THE WITNESS:  Sure.
11                 CHAIRMAN NOBLE:  Thank you, Mr. Sparks.
12                 Is there anyone else who wishes to ask
13  questions of Mr. Dimock?
14                 Mr. Slade, do you have some that you
15  would like to come back for?
16                 MR. SLADE:  I do.
17
18                   REDIRECT EXAMINATION
19  BY MR. SLADE:
20      Q.    Do you still have that picture in front of
21  you, Mr. Dimock?
22      A.    I do.
23      Q.    Do you know where that is on that river?
24      A.    I don't.
25      Q.    Do you have any context regarding that
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 1  picture?
 2      A.    No.
 3      Q.    Do you know the flow rate?
 4      A.    No.
 5      Q.    Could be low?
 6      A.    Yeah.
 7      Q.    Could be very low?
 8      A.    Looks really low.
 9      Q.    Could be below the natural median?
10      A.    Yes.
11      Q.    Okay.  Mr. Hood didn't provide you any
12  context, did he?
13      A.    No.
14      Q.    And if you're thinking about 1912, is there a
15  boat that could have been designed during that time --
16  a wooden historical craft that could have made it down
17  Segment 2, in your opinion?
18      A.    Well, I would have to see it at those lower
19  flows, but --
20      Q.    So you've only --
21      A.    Yeah, probably would have to portage or line
22  in places, but that's to be expected.
23      Q.    What do you mean by "that's to be expected"?
24      A.    When you're running rocky rivers, sometimes
25  you have to err on the side of caution and unload the
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 1  boat or drag them around.  That's how they did.  People
 2  didn't start running rapids without taking cargo out
 3  until 1920s, really.
 4      Q.    So even a river that has rapids would not be
 5  non-runnable based on that?
 6      A.    Correct.
 7      Q.    And have you ever seen the river other than
 8  at -- I believe -- I believe you said 1,500 cfs?
 9      A.    I think that's about as low as I've seen it.
10      Q.    And at that flow rate, what is your concern
11  about taking a boat like the Edith down?
12      A.    It gets very fast, so if you do hit a rock,
13  hit it with considerable impact, which would -- could
14  shatter a plank.  At lower flows, you just sort of run
15  aground and get out and give it a yank and get back in
16  again.
17      Q.    Yesterday you weren't here for Mr. Mickel's
18  testimony, but he thought the ideal rate -- flow rate
19  for bringing a flatboat down would be about 600 cfs.
20  That's about half of what you've experienced on the
21  river.  Is that right?
22      A.    Yeah.  Or less.
23      Q.    Or less, right.
24            Would the river be less pushy and have less
25  velocity at that flow rate?
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 1      A.    Yes.
 2      Q.    Is it possible, in your opinion, that a
 3  historical flatboat could have made it down the river
 4  at that flow rate?
 5      A.    Honestly, I would have to see that whole
 6  stretch.  Every river's a little different.  But more
 7  likely, I would think.
 8      Q.    And we didn't discuss historical canoes or
 9  other boats.  What is your opinion regarding that
10  stretch, Segment 2, that you've seen before regarding
11  historical canoes built by wood and whether they could
12  go down that river?
13      A.    I think they could.  I think they would have
14  to be cautious in the steeper, rockier stretches.
15      Q.    What does that mean by being cautious?
16      A.    Take a look at it first, and if it looks like
17  a spot you don't want to take a chance, carry it
18  around.  But, you know, 99 percent of the river, you're
19  gonna be fine.  That's how the voyagers moved all those
20  skins through Canada.  Sometimes they carried them
21  around if there was a particularly bad spot.
22      Q.    So some bad spots, in your opinion, are not a
23  complete obstacle to navigating the entire river?
24      A.    Not at all.
25      Q.    Did you guide on river trips this summer?
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 1      A.    Yes.
 2      Q.    And what was your time period for guiding?
 3      A.    Early April through last week.
 4      Q.    Okay.  So you came to the Verde hearing, I
 5  believe, at the end of March, right?  If I said
 6  March 31st, because it was my birthday --
 7      A.    All right.
 8      Q.    -- would that be right?
 9      A.    I guess.  I'll take your word for it.  It was
10  this spring.
11                 MR. SPARKS:  You were the only one
12  there.  I mean, we don't know.
13                 MR. SLADE:  We can see the transcript
14  and find the date.
15  BY MR. SLADE:
16      Q.    So March 31st.
17            And you started running the river in Grand
18  Canyon in April, did you say?
19      A.    Correct.
20      Q.    And you just got off the river -- did you say
21  last week?
22      A.    Yeah.
23      Q.    So you had a short time frame for which we
24  could use your expertise and your boat to go down the
25  Lower Salt?
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 1      A.    Right.  I'm only off for a few days between
 2  trips all summer.
 3      Q.    Did you inform the State that you had that
 4  short time frame?
 5      A.    I think we talked about trying to get it on
 6  there.  I said how about -- you know, here's -- here's
 7  a two-day stretch.  We could do it.
 8      Q.    So we didn't have ample opportunity to bring
 9  your boat, say, up to the Upper Salt, did we?
10      A.    No.  I mean, we could have tried to do that
11  upper one-day stretch in that same period, but --
12      Q.    And we could still try?
13      A.    Could.  Yeah, I had to load out a trip the
14  next day.
15      Q.    You had to load out a trip the following day.
16  Is that right?
17      A.    In Flagstaff.
18      Q.    You also had to pick someone up from the
19  airport that same morning?
20      A.    Yeah.
21      Q.    Right after you got off the river?
22      A.    During.  I was late.
23      Q.    This was your first descent down the Lower
24  Salt, correct?
25      A.    Correct.
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 1      Q.    Do you think with a second or third decent
 2  you would have missed rocks or shallow areas that you
 3  got caught up on in your first descent?
 4      A.    Yeah.  I would have checked the hatches for
 5  flooding and we wouldn't have hit.
 6                 MR. SLADE:  I have no further questions.
 7                 CHAIRMAN NOBLE:  Thank you.
 8                 Mr. Dimock, it appears that we have
 9  completed our questioning of you.  We appreciate your
10  appearing before the Commission as a witness in this
11  proceeding, as we have in the previous.
12                 May this witness be excused?
13                 MR. SLADE:  Thank you, Mr. Dimock.
14                 CHAIRMAN NOBLE:  You're free.
15                 THE WITNESS:  I was just looking at this
16  picture.  It looks like there is a pretty good channel
17  on the very far side, but I would need a better picture
18  to see.  Looks like a worst possible scenario photo.
19                 CHAIRMAN NOBLE:  Mr. Dimock, you're
20  welcome to remain, if you so choose, or you can leave.
21                 THE WITNESS:  Gotta go.  Gotta go build
22  boats.  Thanks.
23                 CHAIRMAN NOBLE:  Mr. Slade, we might be
24  just a bit early, but let's go ahead and take 15
25  minutes for a break.
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 1                 MR. SLADE:  Sounds good.
 2            (A recess was taken from 9:51 a.m. to
 3  10:09 a.m.)
 4                 CHAIRMAN NOBLE:  Okay.  We will come
 5  back to order.
 6                 Before we proceed, Mr. Slade, in
 7  response to an inquiry regarding the final response
 8  filings for the Verde determination, we are extending
 9  the date for responding to findings of fact and
10  conclusions of law to 5 p.m., Monday, December 7, 2015.
11                 Did I say it right?
12                 MR. BREEDLOVE:  So the Verde response
13  briefs and findings of fact -- or, findings and
14  conclusions are due currently on November 2nd, and then
15  those will be pushed to November 9th.
16                 The Verde response to filings and
17  conclusions would be -- are currently at November 30th,
18  and those would be pushed one week to -- what is that?
19  December 7th, thank you.  That's a Monday.  5 p.m.
20                 Mr. McGinnis?
21                 MR. McGINNIS:  Mark McGinnis, for SRP.
22                 I just had a suggestion.  The last time,
23  on Gila, when we did the response, the proposed
24  findings and conclusions, I think we all agreed to two
25  weeks because we didn't think it would be a huge job.
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 1  I know we found it was a bigger job than we thought it
 2  would be.  So maybe even the 14th, instead of the 7th,
 3  of December might actually be better.
 4                 CHAIRMAN NOBLE:  So that we can do the
 5  argument on the 15th?
 6                 MR. McGINNIS:  That's right.  I forgot
 7  about the argument being --
 8                 CHAIRMAN NOBLE:  We'll take this under
 9  consideration.  Well, we could move it to the 22nd, we
10  could move from the 14th -- I mean the 15th to the
11  22nd.
12                 MR. McGINNIS:  I would not be in favor
13  of that.
14                 MR. SLADE:  Right before the holidays,
15  probably not favorable.
16                 MR. McGINNIS:  Just bear in mind, when
17  we get to the Salt at least, that the task of doing the
18  response to the proposed findings and conclusions is
19  tough in two weeks because there's so much stuff.
20                 CHAIRMAN NOBLE:  We may reconsider the
21  whole thing because we understand that it turned out to
22  be a little bit more complicated and require more work
23  than we had anticipated, that last response, so we'll
24  be taking a look at things.  Right now, we will keep
25  them as they were under the last order.  That is, we
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 1  are not moving to December 7 until we make a final
 2  decision with regards to what to do on arguing the
 3  Verde.
 4                 MR. McGINNIS:  Thank you.
 5                 MR. SLADE:  Mr. Chairman, we have
 6  November 9th for the Verde response briefs that are
 7  due.  And then could you repeat the date for --
 8                 CHAIRMAN NOBLE:  There are no changes --
 9  no changes today under the -- as to the previous order
10  for scheduling the Verde argument and determination on
11  December 15.  So it remains as-is, but there is likely
12  to be a change in the date of December 15th.
13                 MR. SLADE:  Okay.  What I had heard you
14  say before is that November 9th would be the response
15  brief due date and December 7th would be the date for
16  the response to the conclusions of law and findings of
17  facts.  From my estimate, that's about a month, not two
18  weeks, in between.
19                 So, Mark, you would have about a month,
20  if that date were to hold.
21                 CHAIRMAN NOBLE:  But we did push back
22  the November 9th date as well.
23                 MR. SLADE:  November 9th is the new
24  date?
25                 CHAIRMAN NOBLE:  It's one of the new


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 571


 1  dates.
 2                 MR. McGINNIS:  I think that's a good
 3  point.  I think November 9th and December 7th solves
 4  the problem I was worried about.  Last time, we had two
 5  weeks for the responses to proposed findings and
 6  conclusions.  That's the part I was worried about being
 7  tight.  I think that will be fine.
 8                 CHAIRMAN NOBLE:  Joy?
 9                 MS. HERR-CARDILLO:  I'm still in the
10  camp with November 9th and December 7th.
11                 CHAIRMAN NOBLE:  Will work?
12                 MS. HERR-CARDILLO:  That totally works.
13                 CHAIRMAN NOBLE:  Mr. McGinnis?
14                 MR. MCGINNIS:  Yes, I think that's fine.
15                 CHAIRMAN NOBLE:  Mr. Slade?
16                 MR. SLADE:  Yes.
17                 CHAIRMAN NOBLE:  Mr. Hood, do we care?
18                 MR. HOOD:  I care, but I agree that that
19  would work.
20                 CHAIRMAN NOBLE:  Thank you.
21                 Mr. Helm?
22                 MR. HELM:  Fine with me.
23                 CHAIRMAN NOBLE:  Mr. Sparks?
24                 MR. SPARKS:  It's fine, sir.
25                 CHAIRMAN NOBLE:  Mr. Heilman?
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 1                 MR. HEILMAN:  Of course.
 2                 CHAIRMAN NOBLE:  Mr. Murphy?
 3                 MR. MURPHY:  No problem with me.
 4                 MR. SLADE:  You're asking parties that
 5  are not parties on the Verde. 
 6                 CHAIRMAN NOBLE:  That's fine.
 7                 MS. MONTGOMERY:  I'm here and it is fine
 8  with me.
 9                 MS. CAMPBELL:  Yeah, it's fine with me.
10                 CHAIRMAN NOBLE:  If there's anyone that
11  didn't speak up?
12                 Mr. Slade, please continue with the
13  examination of Mr. Fuller.
14                 MR. SLADE:  Thank you.
15                 Mr. Chairman and Commissioners, Eddie
16  Slade with the Arizona State Land Department here with
17  Jon Fuller.
18
19                  JONATHAN EDWARD FULLER,
20  called as a witness on behalf of the State Land
21  Department, was examined and testified as follows:
22
23              DIRECT EXAMINATION (Continued)
24  BY MR. SLADE:
25      Q.    And, Jon, we left off yesterday at Slide 239.
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 1  Can you briefly review for us what we have discussed
 2  yesterday regarding depths?
 3      A.    Yesterday we talked about the depth estimates
 4  that were -- had been made from the rating curves that
 5  were in the original Land Department reports, and we
 6  provided depths for the 10 percent, the 50 percent, the
 7  90 percent, flow rates.
 8      Q.    And those depths that you found, are they
 9  supported by historical descriptions of depths as well
10  as depths reported by triangulation from surveyors?
11      A.    Well, that was a compound question.  I
12  believe that the depths that we report are consistent
13  with the observations made in the historical
14  descriptions.  Well, I think when you refer to
15  triangulation of the GLO notes, they don't actually
16  note depth; they just note the river was triangulated.
17  So there is no -- in most cases, there's no depth
18  estimate at that point.  But it would be a depth great
19  enough that somebody decided not to drag a chain across
20  the river.  In that sense, it's consistent.
21      Q.    I believe the important point regarding
22  depths is whether those are sufficient for boats to
23  travel through with those draws that the boats might
24  have.  Are the depths that you've found, the median
25  depths, the historical description depths, and the fact
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 1  GLO surveyors triangulated in much of the Salt River --
 2  would those depths be sufficient for boats of the
 3  historical time period?
 4      A.    Yes.  The kind of boats that I've been
 5  talking to you about for the last couple of days.
 6      Q.    So please proceed with 239.
 7      A.    Actually, I think we finished 239.  The
 8  general information there is much of what we just
 9  discussed.
10            So I'll move to 240.  And in conjunction with
11  these depth estimates, we've talked a bit about flow
12  depth estimates from the USGS rating curves that they
13  had at their gages.  So I thought I would show some
14  pictures, some field shots of what those gage sites
15  look like, those gaging reaches.  This is the
16  Chrysotile gage, which is upstream of the U.S. 60
17  bridge.  You can see the concrete tower that's part of
18  the gaging housing structure.  And then the cableway
19  car that extends just a little bit downstream of that.
20  In the far distance there, you can see the edge of
21  Apache Falls at the downstream end of Segment 1, the
22  beginning of Segment 2.  You can see that the gage
23  housing itself is located in a relatively long pool.
24  This happens to be earlier this year.  In October, the
25  flow was about 330 cfs, had a little rainfall that day.
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 1  You can see the muddy water from the little freshet
 2  that came down.
 3            We're now on Slide 241.  At the downstream
 4  end of the pool at which the gage housing is, you can
 5  see that there's a riffle, a small rapid that exists at
 6  the downstream end near where the control section is.
 7  And, again, at the same flow rate looking upstream
 8  through the riffle in the control towards the pool.
 9  And from an aerial photograph -- this is just a Google
10  Earth shot.  The Google Earth shot is not on the same
11  day I was there.  I don't have that control of Google
12  Earth.  That's from June 5th.  Much lower flow, at
13  about 88 cfs.
14      Q.    Jon, if I could pause you, I would like to
15  put all the photos in context on 240 and 241.  What is
16  the natural median at the Chrysotile gage?
17      A.    We have those on a specific chart.  We look
18  back onto Slide 228.  Chrysotile gage long-term record
19  from the USGS, it's 266 cfs.
20      Q.    So if we look back at 240 and Slide 241, we
21  are a bit above the median?
22      A.    Yeah.
23      Q.    Okay.
24      A.    I'm showing this aerial photograph that's now
25  on Slide 242.  The yellow arrow points to where the
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 1  gage housing is, where the stage is recorded.  And the
 2  rating curve is in the vicinity of the red area -- the
 3  red arrow, a little bit further downstream where it
 4  actually becomes a little shallower as you enter --
 5  much shallower than the maximum depth of the pool.
 6            Next gage downstream --
 7
 8             EXAMINATION BY COMMISSIONER ALLEN
 9                 COMMISSIONER ALLEN:  Just a real quick
10  question.  Where is the line over the river?
11                 THE WITNESS:  The cableway?
12                 COMMISSIONER ALLEN:  Yeah, the cableway
13  located relative to these two sites.
14                 THE WITNESS:  It's between the red and
15  yellow arrow, and it's a little closer to the yellow.
16                 COMMISSIONER ALLEN:  Okay.  Thank you.
17
18       DIRECT EXAMINATION (Continued) (BY MR. SLADE)
19                 THE WITNESS:  Yep.
20                 Now we're on 243.  At least I'm on 243.
21  Yeah.  There we go.
22                 We're looking upstream at the boat ramp.
23  It's 550 cfs, same day, went downstream.  A break in
24  the clouds.  We're still looking at the muddy water
25  from a little bit of a rise there.
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 1                 And I can anticipate Eddie's next
 2  question.  The median flow rate near Roosevelt gage is
 3  341 cfs, so, again, we're a little bit above the
 4  long-term median here.  And you see the 288 bridge, of
 5  course.  These photographs are taken from the Forest
 6  Service boat ramp.  Forest Service was smart enough to
 7  build a boat ramp here.  This is where a lot of the
 8  through trips that Alex and Tyler talked about
 9  yesterday take off the river.  It's about a mile
10  upstream of that diversion dam.
11                 We look from the bridge looking
12  downstream past the gaging structure on the left there.
13  You can see the river falls off to the right through a
14  couple of channels.  That's the pool in which the gage
15  housing is sitting.
16                 And if we go to 245 -- Slide 245, again,
17  we're looking at the yellow arrow pointing at the gage
18  housing structure, and the rating curve would be
19  somewhere downstream closer to the riffles.
20  BY MR. SLADE:
21      Q.    This is Segment 3, Jon, including the photo
22  on 244?
23      A.    Yeah.
24            We're about midway into Segment 3 here.
25  Downstream end of the canyon reach in the beginning of
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 1  the Tonto Basin flats there.  This, again, is about 93
 2  cfs in the photo that's used as the base of the aerial.
 3            All right.  So moving on to Slide 246, the
 4  Stewart Mountain gage is located below the reservoirs.
 5  This picture was taken looking off the Blue Point
 6  bridge, the road bridge when you drive through there,
 7  with a chain-link fence -- kind of tipped up over the
 8  chain-link fence and you're looking at the pool in
 9  which the gage sits.  This is at low flow, at about 8
10  cfs on February 11, 2014.
11            We were back there again at 840 cfs, as shown
12  on the next slide, 247.  We happened to be there when
13  the USGS personnel were out there taking some
14  measurements.  And in the larger photograph at the --
15  which is kind of on the left side, in the far left side
16  you can see the Blue Point Bridge on the downstream end
17  there, where a riffle begins and the control section
18  located closer to that direction.
19      Q.    What segment is this, Jon?
20      A.    This is now Segment 5.
21            And on the aerials, this is a May 26th
22  aerial.  The flow was 1,200 cfs, so a little bit more
23  than was shown in the picture where we saw the
24  personnel and a whole lot more than the picture from
25  the bridge.
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 1            Moving to Slide 249 -- and it's just
 2  important to note, as we talk about these depths, for
 3  the sake of our scope of work and trying to make some
 4  firm estimate of what's a reasonable characterization
 5  of the flow depths in these segments, we did do rating
 6  curves.  And I talked about it yesterday.  When using
 7  the USGS data, I think it's important to note that they
 8  are reasonably accurate for what they're trying to do.
 9  You know, they vary in accuracy from 5 to more than
10  20 percent.  So there is some measurement error that
11  occurs there.  The channels can change to a degree.
12  That's why the USGS goes out there and takes repeat
13  measurements to try to tune up their rating curves.
14  That's something that goes on relatively constantly.
15  They try to take measurements over a range of flows.
16  So the ordinary flows they tend to have better
17  estimates of than rarer flows, since they have less
18  chance to do field measurements at those.  They tend to
19  have a little less accuracy.
20            Once you get away from that control section,
21  particularly on a pool or riffle-type system, it's
22  important to recognize that in pools, the depth
23  estimates are typically gonna be greater, and most of
24  the river is pools.  I think you heard that from all
25  the folks that spent time on the rivers.  And in some
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 1  parts of the rapids, the depths will actually be less
 2  than shown in the rating curves, but the current's
 3  moving faster and they tend to be shorter.  So from a
 4  boating experience standpoint, you slide on fast and
 5  find the deep parts, and that's where your experience
 6  on the river comes into play.
 7            And, again, I would say the best way to have
 8  a feel for what the depths -- the typical depth of the
 9  river are to stick a boat in and float on down and see
10  a range of the river and get a sense of whether it's
11  shallow or deep and what your -- most of your
12  experience is.
13      Q.    You've done that, correct?
14      A.    I have for the Salt.  Well, I've done it for
15  Segment 2 and 3, and then I've been on the reservoirs
16  in 4, 5, and only small parts of 6, because it's
17  normally dry now.
18            Well, let me back up again.  Part of 6, from
19  the Verde confluence to down to the Granite Reef, I've
20  done many, many times.  But from below Granite Reef,
21  just a few isolated spots.
22      Q.    So you've had the opportunity to check the
23  theoretical data with actual factual data?
24      A.    Yeah.  I would say if you were asking me for
25  a linear average of the depths over the length, I would


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 581


 1  say the rating curve material that we presented is
 2  underestimating the average depth, if you were
 3  measuring it every 5 feet down the course of the river,
 4  because most of the river is pools.
 5      Q.    Again, that's consistent with the tests for
 6  navigability which is navigability in fact, not
 7  navigability in theory, right?
 8      A.    Yes.
 9            Moving to Slide 250, I want to talk about
10  susceptibility to boating.  And this is where I try to
11  piece together lots of the sources of information, so I
12  talked about the actual historical navigation, the
13  accounts we have.  And I want to talk about
14  susceptibility where we supplement where we don't have
15  record of historic boats or supplement where we do and
16  kind of make some other kinds of estimates of what
17  other kinds of boats could go down.
18            So in doing that, I'm going to rely on
19  information I presented in the boating presentation in
20  terms of what kinds of draw or depth's required by
21  different kinds of boats, as well as other folks here
22  testifying -- giving their expert testimony based on
23  their experience boating the rivers.  And we'll look at
24  the flow data that I've already talked about, applying
25  it over the range of boating conditions.
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 1      Q.    This is the part of the test in the Daniel
 2  Ball which says the river either was used or could have
 3  been used as a highway of commerce, and you're going to
 4  be focusing on the could have been used --
 5      A.    Yes.
 6      Q.    -- in this section?
 7      A.    Yes.
 8      Q.    And you already previously focused on was
 9  used in the historical boating section?
10      A.    Yes.  I think all along --
11                 THE WITNESS:  Because there have been,
12  what, 240 presentations that I've made now, George, you
13  were telling me the other day --
14                 -- to ANSAC, that's always been our
15  approach, to look at both sides of that calculus.
16  BY MR. SLADE:
17      Q.    Is it your understanding that navigability
18  can be proved by either was used or susceptibility to
19  use?
20      A.    That's my understanding how the Daniel Ball
21  test is written.  It's the word "or."
22            Yeah.  So Segment 1, again, our conclusion is
23  it's not normally boatable by 1912-era watercraft.
24  It's a perennial stream, so there is flow throughout
25  the year.  I think that amount of flow in a different
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 1  river could result, in some situations, in a navigable
 2  river.  In this case, there's a couple things going on
 3  in Segment 1.  It's the size of the rapids.  There's
 4  many IV.  I think we heard yesterday Alex talk about
 5  some waterfalls that he thought were 20 to 30 feet
 6  high.  So just too many and they're too big.
 7            The river's quite choked with boulders in
 8  some places.
 9            We have very minimal historic boating.
10  Hayden's log float trip may have gotten down into
11  Segment 1.  I think probably -- most probably -- as I
12  discussed the other day, it was probably more likely up
13  on the White or Black.  But conditions there would be
14  conducive to the kind of failure that Hayden talks
15  about.
16            There's no legal modern boating, extensive
17  modern boating.  Alex was privileged to be able to go
18  down with the tribe.  There are people do boat it
19  illegally in inflatable kayaks and in hard-shell kayaks
20  at certain times of the year, trying to catch the flow
21  at the right time.  But it's a very difficult trip.
22  Many drops, many drags.  You need to -- you need to put
23  up with a lot of hardship on that sort of a trip.
24            The other thing is just from an evidence
25  standpoint, the inability to get in there and do
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 1  measurements and observe it.  From my own personal
 2  standpoint, not being able to see it, I don't feel like
 3  I have the evidence to come and make a case for Segment
 4  1.
 5      Q.    And this segment is distinguishable from
 6  Segment 2, in your opinion.  Is that right?
 7      A.    Yes.
 8      Q.    That's consistent with Mr. Mickel's testimony
 9  yesterday?
10      A.    Yes, it is.
11            I think what I heard from him is there's kind
12  of a sweet spot where the boatability improves up
13  there.  It's still very difficult.  But unlike the
14  other segments, it's not boatable at low flow
15  conditions.  At low flow conditions, it's well outside
16  of its sweet spot, if you will.  And even at that sweet
17  spot, it's a difficult trip.  So we're saying no to
18  Segment 1.  And that extends down to Apache Falls.
19            And we have a chart like this for each of the
20  segments.  So for Segment 1, I would say it's boatable
21  by canoes less than 10 percent, and probably
22  substantially less than 10 percent.  In flatboats, even
23  more so.  I figured less than 10 percent was a suitable
24  depictor.  We don't have much of a record of modern
25  boating.
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 1            I do believe that the ordinary and natural
 2  condition of this reach has been stable for a long
 3  time.  And I see -- as a geomorphologist, that's what I
 4  get paid to do a lot of the time, is to look at river
 5  reaches and determine, have there been changes?  What
 6  are the nature of those changes?  That's a good chunk
 7  of my career right there, and I can tell you that in
 8  this reach, it's very unlikely that there were
 9  conditions changed sufficiently from the ordinary and
10  natural condition to what we could see today.
11      Q.    So in your opinion, Segment 1 is
12  non-navigable today and would have been non-navigable
13  back in historical times?
14      A.    That's correct.
15            Well, that was perhaps too many minutes to
16  spend on a no.
17            But let's move on to Segment 2, Slide 253.
18  And you've seen these charts before for the other
19  rivers, and I'll just kind of break down, again, for
20  you the information that's on here.  So, again, this
21  refers to Segment 2.  It goes from Apache Falls down to
22  Sleeper Rapid.  The blue line -- I'm going to stand up.
23  This line, which is either blue or black, depending
24  upon your color perception, is the average monthly flow
25  rate.  And it happens to be from the Chrysotile gage,
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 1  and that's up here where it says as the source Salt
 2  River near Chrysotile.  You can see that seasonal high
 3  flow.  The red dashed line at the top is the 90 percent
 4  flow rate.  In this case, it's about 1,600 cfs.  There
 5  is a green dashed line down here where it says the
 6  50 percent or median flow rate at 266.  And the
 7  10 percent, 130 cfs, is the lower dashed blue line.
 8            So, then, I tried to put in -- again, based
 9  on the rating curves that go with these flow rates,
10  based on the information we have from -- I guess I
11  should stay by here -- from talking to boaters, from my
12  own personal experience boating, from looking at charts
13  published by the federal government, other sources that
14  say how much depth you need to float different kinds of
15  boats -- piece all this information together, including
16  some historical information, and say, well, what are
17  the ranges, and what kind of boats?  So this purple
18  line down here, I'm saying is I don't think there's
19  many boats that could be boating very successfully at
20  that rate, so that's the purple range.
21            And then this black arrow spanning the light
22  blue area says that while you could boat in there by
23  canoe and kayak from 102 cfs to 320 -- apply a little
24  more accuracy than really exists, so maybe 100 to 320
25  would be a little better number.  And then the green
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 1  area, as you move upwards, where you can get into some
 2  of the larger boats that take up a little more space
 3  and draw a little more, but you could still use canoes,
 4  kayaks, rafts, and drift boats.
 5            And you note that the arrow there through the
 6  green kind of points upward and there's really not an
 7  intent to say 2,000 is the limit, because, as we heard
 8  yesterday, from my own experience, you can use these
 9  boats at flow rates well over that.  I think Tyler told
10  us he had done it at 25,000 cfs.
11            At any rate, that's the kind of information
12  in there.
13            So I'm using that data knowing that these
14  flow rates that I'm using right here underestimate the
15  actual flow rates because of some upstream depletions,
16  and I put this information together to get to, you
17  know, how often -- how frequently could you use what
18  kind of boats typically on this river over the
19  long-term.
20            So what else do we know about Segment 2 as we
21  move to Slide 254?  I guess we all know now after the
22  last couple of days of testimony that it is frequently
23  used for recreation.  There's a permit system by the
24  White Mountain Apache and the Forest Service to permit
25  and collect fees from folks who want to go do that.
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 1            I was looking at the White Mountain Apache
 2  website this morning, actually, and they were
 3  mentioning that the peak season -- on their website,
 4  they say the peak season is the months that we've heard
 5  before, in that March, April, May time frame, but the
 6  Salt River is available for boating year-round.
 7            Again, minimal flow removed for irrigation.
 8  Municipal use is upstream.  Tributaries to the Salt.
 9  And a very minimal change in the character of the
10  river.  The bridge at U.S. 60 would be one of the few
11  manmade features down there, and that basically spans
12  the river with almost no impact on the river channel
13  itself.
14      Q.    Jon, I just want to be clear, the website of
15  the White Mountain Apache says that the river is
16  available for boating year-round?
17      A.    That's correct.
18            Moving on to Slide 255, my estimate is that
19  canoes could be used on this river about 90 percent of
20  the time.  Flatboats and -- flatboats includes a large
21  variety of types of boats.  They basically have a flat
22  bottom and are propelled by other things than a canoe
23  paddle about 50 percent of the time.  Then I think
24  we've heard from others that -- you know, some of the
25  challenges in using a flatboat on this reach, so it's a
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 1  little less usable than canoes.  I think one of the
 2  things we discovered from having gone out there --  And
 3  my own personal experience, I guess I can relate to
 4  you, is initially hearing about this segment of the
 5  river, I initially thought you can only boat this river
 6  in the spring when the snow is melting and the river is
 7  up.  And a lot of guides are kind of written that way.
 8  But a chance to go out there and pass the river one
 9  time in the summer and stopped and looked and stared at
10  it, said, "That looks boatable to me.  I'm not sure the
11  guides are correct," and drove down the road a little
12  bit and looked at other parts of the river and thought,
13  yeah, I could do that.  Then last November went out
14  with a canoe at 180 cfs, and sure enough, it was a very
15  pleasant boating experience, not very pushy at all.  So
16  where it was rocky -- you're going quite slow, so you
17  have the opportunity to stop and maneuver your way
18  around whatever obstacles exist.  So I think that's,
19  for me personally, more of a more recent discovery, and
20  I'm very comfortable in this number of 90 percent for
21  the flow rate.
22      Q.    Jon, part of the reason why the guides say
23  that is they're geared towards that fun splash of the
24  whitewater period that happens in March and April.  Is
25  that right?
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 1      A.    Yeah, I think there's a couple of things
 2  going on that we've heard.  If you've read a bunch of
 3  guides and gone out to the river yourself, consider
 4  this.  They are writing for a specific audience.
 5  Sometimes they're writing for people that are very
 6  interested in whitewater rafting and that are not
 7  particularly interested in an experience that doesn't
 8  involve a lot of splash or adrenaline, and when you go
 9  out there at low flow, you don't have as much splash or
10  adrenaline.  It's a very placid experience, very calm
11  experience.
12            Other times I think the people writing about
13  in those guides is it's you lawyers.  You know, they're
14  putting in their disclaimers.  And I turn on my Toyota
15  now and it says, "Obey all traffic laws.  Use caution."
16  You get to the gas pump today and it says, "Don't drink
17  the gas."  It's a culture where we have to warn
18  everybody about everything for ridiculous things.  So
19  there's lots of warnings in there that -- people should
20  be safe, yes.
21            Moving on, those are my estimates of
22  percentage of time.  It's frequently used for
23  recreation.  There are some significant rapids in
24  there.  We've heard a lot about that in the last couple
25  of days.  There's nothing in there that I've seen or
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 1  experienced where you can either pucker up and run it
 2  or line it or portage it.  It's not a difficult river,
 3  particularly at low flow.
 4      Q.    That's consistent with what we heard
 5  yesterday from Mr. Mickel and Mr. Williams?
 6      A.    Who have done it at lower flow rates, yes.
 7            Moving to Segment 3 on Slide 256, now we're
 8  below the larger rapids again.  Again, if you recall,
 9  there are no Class IIIs or more.  And I'm lumping
10  together Segments 3 and 4.  You can see on the chart --
11  you can see on the same chart what my reconstruction of
12  what the river might look like, and the things I talked
13  about on previous days, I feel like the conditions are
14  basically the same.
15            I'm now using the data from the near
16  Roosevelt gage, and so you can see the flow rates have
17  changed a little bit, up from 266 to 341 for the
18  median.  You can see, again, that seasonal fluctuation
19  where you're above median for a good chunk of year when
20  you're looking at the monthly average.
21            This reach is also frequently boated.  I'll
22  talk a little bit more about the incidences of user
23  days the Forest Service reports.  Again, that's part of
24  the wilderness segment that the Forest Service permits.
25            Not a lot of changes, some loss of flow,
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 1  again, the character of the river.  There is a bridge
 2  out there at 288.  There's, of course, the diversion
 3  dam below that, which changes the character of the
 4  river in its immediate vicinity.  And the greatest
 5  change in Segment 3, of course, is the presence of the
 6  lake which was there prestatehood but certainly not in
 7  the ordinary and natural condition.  And in addition,
 8  of course, it fluctuates greatly with the amount of
 9  water that's in there, so it comes up and goes down.
10            My estimate is that at least 90 percent of
11  the time, you could boat this reach in canoes.  I
12  personally have done segments of this from 220 cfs to a
13  little over 700 cfs in canoes and up to about 2,000 in
14  rafts.  Boatable by flatboats a little more than
15  50 percent of the time.  There is frequent recreational
16  use.  There really aren't any significant rapids.
17  There's nothing -- there are riffles, of course.  It is
18  a river.  But we do have some historical boating
19  accounts in the lower parts prior to Roosevelt
20  existing.  And I think that's really all I need to say
21  there on Segment 3.
22      Q.    Segment 3 is distinguishable from Segment 2.
23  Is that right?
24      A.    Yes.
25      Q.    Can you explain a little bit how that
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 1  distinguishes?
 2      A.    Yeah, I think I went through that in some
 3  detail.  In my mind, I think the two main things that
 4  stick out is the slope flattens a little bit and the
 5  rapids are -- they are fewer and they are smaller.
 6            Segment 4, again, it's the same chart as you
 7  see -- have seen before.  This is on 259.
 8            Again, the same seasonal type of fluctuation.
 9  You have that late winter, early spring boost, the
10  monsoon boost.  And most of the averages of the month
11  are above the annual median.  And the 10 percent flow
12  rate is above the lower limit of boating, based on the
13  historical accounts that we've got in here as well as
14  the rating curves such as we have.  I'm using, again,
15  the data from the Roosevelt gage.
16            Moving to 260, Segment 4, the boating goes on
17  now is on the reservoirs.  I'm certainly not relying on
18  that for my opinion about navigability.  That ordinary
19  and natural condition is submerged.  I talked to you
20  Tuesday, I believe, about how we made estimates of what
21  the river might have looked like and I won't repeat
22  myself there.  And certainly, the changes is the
23  impoundment of the water in the flow regulation.
24            I'll move to 261.  My estimate, again, is
25  very similar.  I'm using basically the same numbers as
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 1  Segment 3.  Again, we have a little more historical
 2  data in this reach.  I think these are consistent with
 3  historical accounts that we have seen.  About
 4  90 percent of the time, take our canoes down there and
 5  flatboats a little more than half the time.
 6            We have a bunch of historical accounts.
 7  Nobody really talks about any significant rapids.
 8  There are rapids that people shot over and maybe bumped
 9  a boat on, maybe flipped a canoe here and there, but
10  these things happen on parts of river trips.
11      Q.    In fact, those historical accounts used
12  flatboats.  Is that right?
13      A.    There were some that used flatboats, yes.
14      Q.    And we know that because it says that in the
15  account?
16      A.    Yes.
17            Yeah, I think the ordinary and natural
18  condition existed there until Roosevelt Lake came in
19  and they had a period of flow regulation that occurred
20  after that time which started before statehood.
21            This is the chart for Segment 5.  Moving to
22  Segment 5, this is below.  Now here, since the flow
23  regulation is -- I'm using the long-term gage data from
24  Roosevelt.  And we know, as I discussed yesterday, that
25  these data underestimate the kind of flow here because
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 1  we're missing about 2,000 square miles of watershed by
 2  the time we get down to Segment 5.  And that's not
 3  counting the Verde River that comes in at the bottom of
 4  Segment 5 and into Segment 6.
 5            Moving to 263, there's a ton of boating that
 6  goes out there, all occurring when the reservoir is
 7  releasing.  So we understand there's a change in
 8  seasonality.  But the flow rate ranges have been
 9  altered, but the ranges of flows that we can experience
10  on these reservoir releases do have an analog to the
11  flows -- the kind of flows that occurred prior to the
12  dam.  So if the dam's releasing 1,000 cfs -- for
13  reasons I talked about earlier, 1,000 cfs probably
14  looks a lot like what 1,000 cfs looked like before the
15  dams.  So we understand that the regulation occurs.
16  And we're not trying to say that it's not there.  But
17  we're saying that the flow rates and the conditions
18  that are on the river are substantively similar.
19      Q.    So, for example, Jon, when Mr. Dimock went
20  down the river in August and there was 650 cfs, in a
21  typical August, in its natural condition, would the
22  river have less water or more water?
23      A.    It would depend on the August.  But the
24  August average would probably be around the median.
25  I'll look at the chart there to say for sure.  The
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 1  whole point of the trip was not to demonstrate whether
 2  the river was navigable on pre-dam August 31st.  It was
 3  to say at a flow rate of 650 cfs, could you take a
 4  wooden boat down there successfully?
 5      Q.    And we know that the natural median was
 6  higher than when Mr. Dimock went, so that served for
 7  some informative context?
 8      A.    Yeah.  We're well below the median, per my
 9  estimate.
10            So for Segment 5, boatable by canoes in
11  ordinary or natural condition, about 90 percent of the
12  time, much less today because they shut the river off
13  in wintertime.  In flatboats, greater than 70 percent
14  of the time, by my estimates, looking at those flow
15  curves that I put in front of you already.
16            Really no significant rapids in there at all.
17  There are some riffles and we have plenty of historical
18  accounts of people taking boats through this segment.
19            I believe the physical condition of the river
20  is very similar to its ordinary and natural condition.
21  Of course, the flow rates changed due to water supply
22  management.
23            Down to Segment 6 --  You know what?  Maybe I
24  would like to back up for just a second, if I can, and
25  talk about the similar to existing conditions.  I found
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 1  no evidence of any substantive change.  I showed you
 2  some slides earlier where we looked at the channel
 3  position from 1905, which predates the reservoirs,
 4  until today.  And you can see that the channel
 5  conditions, as observed in aerial photographs and maps
 6  and compared to the descriptions, are very, very
 7  similar to what we see today.  So I've seen no physical
 8  evidence that there's been substantive change in either
 9  the channel pattern, the channel width, or the channel
10  depths due to the construction of the reservoirs and
11  the change in the hydrology in Segment 5.
12      Q.    Jon, here you estimate that greater than
13  70 percent of the time, it could be boatable by
14  flatboats.  And did you have the opportunity to confirm
15  that with Mr. Dimock's boating that stretch?  This
16  is -- this is that segment where Mr. Dimock did boat?
17      A.    Yes, it is.
18      Q.    So that is another example of where your
19  theoretical data was supported by factual data?
20      A.    Always nice to be out in the field and check
21  your data, so yes.
22            All right.  Getting back to Segment 6 on
23  Slide 265, here we see the monthly chart here, and the
24  flow rates here for the monthly averages were
25  determined by adding together the Verde River at Tangle
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 1  Creek and the Salt River near Roosevelt.  So, again,
 2  we're still missing some drainage area, a significant
 3  amount, and are probably underestimating those average
 4  monthly flows because of that loss of drainage area.
 5  But, again -- and because of depletions of flow, but
 6  they're sufficient to demonstrate that boatable
 7  conditions exist.  So based on our rating curves, I
 8  believe we will get canoes down there down to 70 cfs.
 9  And we continue to use canoes up to very large
10  discharges, which extend well off our chart right here.
11  And, again, you see that that median flow rate is well
12  above the average monthly flow rate.  It's well above
13  the annual median for a number of months in the early
14  part of the year, then beginning again in the late part
15  of the year.
16            And you don't have a lot of modern boating
17  down here, a little bit during floods, which really is
18  irrelevant to navigability.  Occasionally, during dam
19  releases, which are quite rare now, that water gets
20  past Granite Reef, flows down to the town.  And then we
21  have some boating that goes on in some of the areas
22  that are either effluent or inadvertent storm
23  discharges.  There's a lot of swimming and boating that
24  goes on down to 35th Avenue in water that I wouldn't
25  get into.  But it goes on down in that area, then from


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 599


 1  there on down.
 2            Statehood changes -- of course, the flow
 3  regulation I've talked about already, and stream
 4  channel conditions themselves are just completely
 5  altered, both due to the depletion of the flow, the
 6  changing in the hydrology but also very physical
 7  changes in terms of in stream, sand and gravel mines,
 8  channelization for flood control, construction of
 9  levies, squeezing the channel down for urbanization, a
10  lot of encroachment of the floodplain in the main
11  channel.  That's gone on in the last 150 years or so.
12      Q.    You have had the opportunity to boat part of
13  Segment 6?
14      A.    My description of the changes apply to the
15  area downstream of Granite Reef.  And I guess I should
16  be clear there that I don't believe that the segment
17  from -- the portion of this segment from the Verde
18  River down to a couple miles above Granite Reef, I
19  believe that to be substantively similar to the
20  ordinary and natural condition.
21      Q.    That's also the section of Segment 6 that
22  Mr. Dimock took his flatboat down.  Is that right?
23      A.    We did.  We went down through that all the
24  way down to the Granite Reef parking area, not to
25  Granite Reef Dam itself.
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 1            So I would suggest we move to Slide 267.
 2  That this segment of the river was boatable by canoes
 3  and similar-type craft about 95 percent of the time or
 4  most of the time, except for perhaps during the largest
 5  floods.  And boatable by flatboats about 85 percent of
 6  the time.  The primary difference there is the river is
 7  a little flatter and sandier, and we have a little more
 8  flow because we've got the Verde boosting things up.
 9            There are a number of historical boating
10  accounts.  We have no accounts of any kind of rapids of
11  any note in Segment 6.  And modern boating is
12  infrequent because the river's dry now.
13            The ordinary and natural condition we talked
14  about was reconstructed from historical photographs,
15  maps, accounts.  Of course, the flow rates have
16  changed.
17            I want to move to Slide 268.  We're gonna
18  talk a little bit about modern boating.  Other experts
19  have talked about the specifics of their experiences.
20  I want to kind of wrap that together and relate it to
21  navigability and our opinion about navigability.
22            I'll move on here.  We just see some slides
23  right here from various segments.  On the left side,
24  this is the Segment 5.  It happened to be a day when a
25  whole crew of boats came by us as we were stopped to
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 1  take a break.  In the upper right, that, I believe, is
 2  Bump and Grind Rapid at 188 cfs, just boat a canoe down
 3  through that.  This is also, I believe, in the lower
 4  right-hand -- I believe that's the same day, different
 5  part of the river that -- some part -- the daily part
 6  of Segment 2.  Yeah, that's that same day at 188 cfs.
 7            So I'm dividing up the modern boating record
 8  into three types.  Private recreation, so an individual
 9  or group of individuals go out on their own and boat
10  the river.  Seasonal commercial recreation occurs where
11  individuals go out and pay someone to take them down
12  the river, or associated services, and then a few other
13  stray types of people getting paid to boat the river
14  outside of commercial recreation.
15            Private recreation is occurring in Segments 2
16  and 3, primarily, and it goes on all year.  Most of it
17  occurs here during the spring, as we've heard already.
18  In Segment 5, because of the flow alteration, it's
19  occurring in late spring, summer, and early fall on the
20  releases.  And then Segment 6, it occurs all year and
21  sporadic in places.  Basically on effluent and other
22  inadvertent water sources, put it that way.
23            Seasonal commercial recreation, there's some
24  rafting companies that operate in Segments 2 and 3 as
25  well as in 5.  2 and 3, they're more prominently than
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 1  in 5.  Kayak rentals, you can rent kayaks in 2 and 3
 2  from the outfitters, as you heard from Alex the other
 3  day.  Inflatable kayaks, primarily.  And the reason
 4  people, in my opinion, rent inflatable kayaks and not
 5  hard-shell kayaks is the hard-shell kayaks sit low in
 6  the water and they are buckets.  So unless you wear a
 7  rubber skirt on there, a Neoprene skirt, you'll take on
 8  water.  And once you put on that Neoprene skirt, you
 9  need to be able to either wet exit, which means if
10  you're upside down in your boat, find the escape hoop
11  and pull it off and slide out of the boat.  And that's
12  a situation not everyone's quite ready to handle
13  without training.  Whereas in an inflatable kayak, if
14  you tip up in that, if you fall out, you grab onto the
15  boat, you climb back in.  So it's a much easier
16  experience.
17            Then there's, of course, a bunch of tubing
18  that goes on in Segment 5.  Lots and lots and lots of
19  people, probably tens of thousands.  I don't know the
20  exact number.  But seems like it's too many most times
21  that I'm out there during midday on the weekend.
22            Here's a number of services that offer
23  shuttles in Segments 2 and 3.  If you're out taking a
24  trip and don't feel like spending a day and driving
25  your car around and parking it or leaving it out there
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 1  in the elements, exposed to risk of theft, some folks
 2  will take your car around and park it for you on the
 3  day you intend to come out.  You can do that in
 4  Segments 2 and 3.  And then there's folks that offer
 5  shorter shuttle services in Segment 5 as well.
 6      Q.    Jon, have you heard of Sonoran Kayak Rentals?
 7      A.    Vaguely.  I know of them, but I haven't
 8  spoken to them.
 9      Q.    So you don't know a man, Jeremy Schneider,
10  who sells -- or, excuse me, rents hard-shell kayaks in
11  that Salt River tubing reach?
12      A.    Yeah.  By hard-shell kayaks, I mean kayaks
13  that you sit inside with a skirt.  If he rents those,
14  more power to him.  Most people, when they rent
15  something that's hard in kayaks, they're talking about
16  sit-on-top kayaks.
17      Q.    Are you familiar with anyone else that rents
18  canoes in the Lower Salt area?
19      A.    I have heard of that, but I personally
20  haven't talked to anybody who does that.  I think there
21  have been some people in the past that have done that.
22  But then I have not gone looking for it because I don't
23  need to rent a canoe.
24            So some of the private recreation, we talked
25  to, over the course of these studies over the years,
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 1  the Central Arizona Paddlers Club.  And their response
 2  from their members say that people have boated all of
 3  Segments 1 through 6.  The most frequently were in
 4  Segments 2, the daily reach particularly in Segment 2,
 5  and then Segment 5, where, of course, thousands of
 6  Phoenicians go out and recreate.  And Segment 5, of
 7  course, is on the releases from the reservoir.  And
 8  that occurs in all seasons.  So folks have been through
 9  all of it in all seasons, according to a poll of their
10  members.
11            Other folks who have come before ANSAC in the
12  past, Jim Slingluff, a canoeist, has done Segments 2,
13  3, and 5.  Jerry Van Gasse, one of the original
14  navigability people, I think he actually showed up at
15  the Verde hearing, and he was running 20 trips for a
16  year in his commercial rafting.  George Marsik, with
17  Worldwide, and he had -- Worldwide rafting was his
18  company.  He had done year-round trips, maybe hundred
19  per year.  And we also heard from Dorothy Riddle.  I
20  imagine those pieces of testimony have been submitted
21  as part of the record.  If not, they should be.  They
22  were part of the old record.
23            Other modern boating, there's a bunch of
24  commercial operations.  We've heard a little bit from a
25  commercial operator, Alex Mickel.  I ended up talking
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 1  to Don Sullivan, who is one of the two U.S. Forest
 2  Service Tonto river rangers.  So the Forest Service is
 3  employing a couple of folks to manage their river, and
 4  they spend a lot of time on the river in boats.  And
 5  described his experience going down in rafts as low as
 6  350 cfs, and in smaller boats, much lower than that.
 7            They focus on this permit season between
 8  March 1st and May 15th.  I may have gotten the days
 9  wrong when I answered a question on Tuesday, but those
10  are the days, March 1st through May 15th.
11            They are the four commercial companies that
12  we've heard about.  Mild to Wild that Alex Mickel runs
13  is one of them.  And they're allowed, in the wilderness
14  section, two launches a day for their own personal
15  trips.  So they can have a number of seats on those
16  trips, but they can get two launches a day.
17            I was asking Don Sullivan, how many people go
18  down?  It depends on the year and the kind of flow.  So
19  I asked him, "Well, give me a typical wet year and give
20  me a typical dry year."  So what he -- the statistics
21  that he gave me were for a wet year, which he said was
22  2010.  He dug up his records and he said there were
23  about 7,000 user days in the daily reach of Segment 2.
24  That would be the bridge -- or, in the vicinity of the
25  bridge down to Hoodoo.  And in the wilderness section,
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 1  about 570.  And the reasons for the difference is
 2  obvious.  You go up for the day, you get to sleep in
 3  your own bed and take a shower at the end of the day.
 4  If you go to the wilderness, you're gonna be camping,
 5  and it's going to cost you some more money, so a little
 6  more time commitment.
 7      Q.    Jon, do you remember what Mr. Mickel reported
 8  as his user days?
 9      A.    No.
10      Q.    Was it somewhere around 2,500?
11      A.    I don't remember.
12      Q.    Okay.  If I told you it was about 2,500, that
13  is less than half of the actual use that you've
14  reported, so Mr. Mickel is doing less than half the
15  business?
16      A.    I believe it was four companies that have
17  permits to run those kinds of trips.  So . . .
18            And I've seen Mild to Wild on the river
19  before and they seem like good guides and whatnot.  So
20  it wouldn't surprise me if they had a bigger share than
21  some of the other companies.
22            In a dry year, which he said was this year,
23  this spring, they had 850 user days for the daily
24  segment and then 190 for the wilderness, so
25  significantly less in a dry year.  But not zero.
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 1                 COMMISSIONER HORTON:  Jon, is there --
 2  I tubed in the '60s.  I went back in the '70s, and
 3  there was a great difference as far as pot-smoking and
 4  toplessness.  But is there any policing along the
 5  river?
 6                 THE WITNESS:  The White Mountain Apache,
 7  occasionally you'll see -- some of their rangers will
 8  show up in there.  I have no personal experience with
 9  what they would do with pot-smoking or toplessness.  I
10  don't smoke pot and you don't want to see me topless,
11  so . . .
12                 COMMISSIONER HORTON:  No, I don't want
13  to see --
14                 THE WITNESS:  So I don't know what they
15  do.  It's possible, I guess.  I know in Segment 5,
16  that's much more of a party atmosphere, so people are
17  going down there, and I've seen a lot of people that
18  are quite inebriated and seem to be successfully
19  boating the river.
20  BY MR. SLADE:
21      Q.    So the tubing stretch, is that Segment 5?
22      A.    Yes.
23      Q.    So Commissioner Horton might have been
24  referring to Segment 5 --
25      A.    Oh, right.  Right.


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 608


 1      Q.    -- in his question?
 2      A.    Oh, I'm sorry.
 3                 COMMISSIONER HORTON:  Been a lot of
 4  years ago.
 5                 THE WITNESS:  Yeah, yeah, yeah.
 6  BY MR. SLADE:
 7      Q.    What type of policing goes on in Segment 5?
 8      A.    Well, the Maricopa County Sheriffs, it's
 9  under their jurisdiction.  They have an agreement with
10  the Forest Service, and so they do a number -- a number
11  of things.  You know, you've probably seen their cars
12  parked along the road there, trying to prevent drunk
13  driving.  But they also have a couple of boats that
14  they run through there.  They have a jet boat and an
15  air boat, which they launch from four or five different
16  spots.  And they run both upstream and downstream in
17  those boats.  And I've talked to them.  I've got a
18  little information about here.  I'll get the flow rates
19  when I get there.
20            I imagine there's a lot of pot that gets
21  stuffed in the river when they see the air boat coming.
22  That's what I would guess.
23      Q.    It's still a party scene to this day?
24      A.    A lot of people do, yeah.  Again, that's not
25  my trip, so . . .
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 1                 CHAIRMAN NOBLE:  Mr. Slade, could we
 2  take a break at this point?
 3                 MR. SLADE:  That'll be fine.
 4                 CHAIRMAN NOBLE:  Thank you very much.
 5                 We'll be in recess for 10 minutes.  That
 6  means we'll come back at about 11 minutes, 12 minutes
 7  after 11:00.
 8            (A recess was taken from 11:02 a.m. to 11:12
 9  a.m.)
10                 CHAIRMAN NOBLE:  Mr. Slade, please
11  proceed.
12                 MR. SLADE:  Thank you.
13  BY MR. SLADE:
14      Q.    Jon, I believe we were on Slide 272.  Please
15  proceed.
16      A.    I think I'm done with 272.
17            I'm ready to move to 273.  Forest Service
18  also tracks --
19      Q.    Jon, got to pause you for a sec.  Sorry.  Can
20  we go back to 272?  You've got a quote at the bottom of
21  that, and that's from the Utah Special Master's Report,
22  which was published in 1930.  I think it's an important
23  quote.  Could you read it for us into the record?
24      A.    Yes.  "The Government's assertion as to lack
25  of commercial possibilities fails to recognize one
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 1  source of commerce which in the future will undoubtedly
 2  develop to a considerable extent - the use of these
 3  Rivers for transportation of tourists for hire, to view
 4  the natural scenic wonders and explore the
 5  archeological features of these regions."
 6      Q.    So this is a special master of Utah in 1930
 7  talking about one commercial viability use of the river
 8  being recreational commercial use.  Is that right?
 9      A.    That's how I understand it, yes.
10      Q.    Okay.
11      A.    Back to 273, the Forest Service also keeps
12  track of private trips.  You'll recall that during the
13  permit season, you need a permit to go down as a
14  private boater into the Wilderness section.  So that's,
15  again, from March 1st to May 15, 76 days.  And, again,
16  I asked Don Sullivan for some data, and he said they're
17  allowed 4 launches per day, for a total of 304.  And he
18  estimated that based on his data, about 9 people per
19  private trip.  So a person gets a trip and they can
20  bring -- I believe it's up to 16 people.  I'm not sure
21  of that exact number.  But he figures, on average, it's
22  about 9 per trip that go on a single permit.  So he
23  gets about -- in a light year, about 2,600 people going
24  down the river in a private trip, and on the daily,
25  about 3,000.  In a dry year, like 2015, they only
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 1  issued about 15 permits; on the daily, about 400.  So
 2  these are Forest Service data.  This is not my data.
 3  This is what they provided, such that it is.
 4            There are a number of guides out there.  So
 5  from the Forest Service one that I think we've seen
 6  already and others that have been published privately
 7  including diaries, which is a one- or two-page sort of
 8  thing, there are whole books devoted to the Salt River
 9  boating, and you would think that if people are
10  publishing books that say how to boat the river, that
11  you would assume it's a boatable river.  These are some
12  of them.  They cover various segments of the river, and
13  really not much more to say to that than there they
14  are.
15            Other river guides out there, the Park
16  Service talks about -- National Park Service, that Salt
17  is one of the best wet water streams in the south.  The
18  Arizona State Park has its own rivers and streams
19  guide, which includes -- mentions the year-round
20  boating on the Salt.  And the Forest Service, as I
21  mentioned, has theirs, and they have river rangers that
22  help patrol, and they do the permitting that we've
23  already talked about.  This is an example of what the
24  Forest Service publishes now for the Salt River, this
25  map that lists some of the rapids, and they have little
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 1  descriptions of how to run them and what things to look
 2  out for, so that you have a successful trip down the
 3  river.  There are also a whole bunch of websites out
 4  there, many more than I can list.  But a few I put in
 5  here, and they -- again, they will sometimes list
 6  recommended flow rates, and I think those kinds of
 7  things have the same kind of issues that we have
 8  already talked about, with those who have written books
 9  about what their target audience are, what their
10  knowledge of the river is.  A lot of them are relying
11  on paddlers, sometimes not their own experience.  And
12  then, of course, the websites for the commercial
13  vendors that operate out there as well.  We have seen
14  some of that already entered into the record, so I
15  won't belabor that here.
16            Some of the other types of commercial uses
17  that go on out there, Arizona Game & Fish Department,
18  they do fish surveys, so they've got employees that are
19  going down there on a semiannual basis.  They typically
20  pick the lowest flow time of the year, so they want to
21  go down there at the lowest flow, and they're either
22  going in rafts or they're going in canoes.  And what
23  they're doing is doing fish counts, so they have their
24  electrical shock equipment and other fish survey
25  equipment, as well as all their camping gear and
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 1  whatnot.  Some of it's sensitive to being wet, whether
 2  it's in bags that keep it from being damaged if wet.
 3  And those folks have, I believe, testified regarding
 4  their experiences before.  So that's primarily in
 5  Segments 2 and 3.
 6            And we talked about the county's boats out
 7  there.  Two air boats and a jet boat is what they have.
 8  They say they'll launch their air boat at 500 cfs and
 9  the jet boat at 600.  Air boat's a little slipperier,
10  according to the sheriff that I talked to -- sheriff's
11  deputy that I talk to.  Doesn't have the keel that the
12  jet boat has.  I think they can run it a little lower.
13  Occasionally they bump a little rock or two in the
14  riffles.  And they go upstream from Granite Reef all
15  the way to Water Users, which is the big parking lot
16  that is downstream from Saguaro Ranch and Stewart
17  Mountain Dam.  They'll also launch at that same place
18  or at the Blue Point Bridge or a couple other places,
19  including Granite Reef Dam.  By that, I mean the dam
20  itself.  They said their biggest issue out there,
21  besides the people that they're patrolling, is some
22  flotsam and algae that can get into the air intakes.
23  Yeah.
24      Q.    Is this a picture on Slide 278 of that -- is
25  that an air or a jet boat?
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 1      A.    I believe that's the air boat.
 2      Q.    Okay.  So that is the Maricopa County
 3  Sheriff's Office using that jet boat?
 4      A.    Those are the deputy -- sheriff's deputies,
 5  yes.
 6            I'm not an expert on -- between jet boats and
 7  air boats, but this is one of their boats.
 8      Q.    So there's a motor in that boat in the
 9  picture?
10      A.    Yes.
11      Q.    And there's three people in there?
12      A.    So it's a flatboat with a big fan.
13      Q.    And are they going upstream?
14      A.    In this case, they are.
15      Q.    And that's Segment 5 of the Salt River?
16      A.    That's Segment 5.  Between the tube take-out
17  and the Blue Point Bridge, there's a place where people
18  used to cliff dive.  That's right in the area right
19  there.
20            Other kinds of commercial uses permitting by
21  the White Mountain Apache and the Forest Service that
22  we've talked about already.
23            Game and Fish, I want to go back to them for
24  a little bit, because they've consistently boated at
25  low flow.  They were able to provide us some data.
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 1  They didn't have great records for the dates that they
 2  went.  They knew what years they had been out there but
 3  not the exact dates.
 4            And the flow rates that they went down at,
 5  these are their data sets from Segments 2 and 3.  They
 6  would put in at the U.S. 60 bridge and take out at the
 7  288 bridge.  Trips from 2001 to 2004.  You can see the
 8  flow rates there range from 122 at the low end to 700
 9  cfs at the high end, and whether they were taking
10  canoes down to 132 and rafts down to 135.
11      Q.    This is only spanning a three-year time
12  period.  Is that right?
13      A.    That's right.
14      Q.    Okay.  Do we know if they were using the
15  river before or after this time period?
16      A.    I know for sure they were doing it before and
17  haven't talked to them about it after.
18            Here's one of their pictures from taking
19  rafts down at 150 in June of 2003.  Don't know the
20  exact location of this, but this is one of their
21  picture sets.  And I believe we've submitted all of
22  those into evidence.
23            And just to kind of underscore here, in case
24  you missed it, that these guys are in rafts at a river
25  flow rate that's well below what we've heard is the
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 1  rafting minute flow rate.  So with all types of
 2  boating, it's kind of what you're willing to -- what
 3  your expectation is.  If you're going in expecting a
 4  big splashy ride and super fun rapids and drops and
 5  whatnot, you'll be disappointed at 150 cfs.  But if
 6  you're going for a trip on the beautiful river, you can
 7  go much lower than what the guides will tell you,
 8  typically.
 9      Q.    And natural median for this area is 266?
10      A.    Well, it's between 266 and the . . .
11      Q.    341?
12      A.    341.  Sorry.  Memory's not what it used to
13  be.  Yeah.
14            Because you're in between Chrysotile and
15  Roosevelt here.
16      Q.    Okay.  But they're at 150, which is well
17  below that?
18      A.    Well below, yeah.
19      Q.    And these are boats piled with equipment,
20  multiple people inside?
21      A.    And they look like big guys.  Yeah.
22            So moving to 281 here, I'm trying to
23  accumulate, in modern times, what kinds of boats that
24  we know are out on the river, where they're at, what
25  kind of flow rates that they're at, and range from
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 1  inflatable rafts to a cataraft, which is framed like
 2  some kinds of rafts but has two kind of Neoprene
 3  pontoons.  Inflatable canoes or kayaks, we talked about
 4  what those look like.  Hard-shell kayak, which, in my
 5  mind, is a -- sit inside with a skirt.  I guess you
 6  could also include a sit-on-top.  Hard-shell canoes,
 7  jet boats and air boats, rowboats, motorboats -- these
 8  are all boats that I personally have seen on the river,
 9  have talked to people that have run in these things,
10  and what seasons.
11            And, again, the seasonality for those in
12  Segment 5 is affected strongly by the releases, which
13  would have a different season in its ordinary and
14  natural condition.  These are observations in modern
15  times.
16      Q.    Jon, have you ever seen a historical wooden
17  flatboat on the river, aside from Mr. Dimock's?
18      A.    No, I have not.
19      Q.    Why don't you think you have seen one?
20      A.    The same reason that I very rarely see a 1900
21  vintage car on the highway.  Technology has improved.
22  It's easier to use and they're more readily available.
23  So I have seen historic boats, and they become valued
24  antiques, and people don't like to get them wet.
25      Q.    Do you know how much it would cost to
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 1  commission someone to build you a historical flatboat?
 2  I guess we could have asked Mr. Dimock.  But do you
 3  have any idea?
 4      A.    I asked Brad that question the first time I
 5  met him when we were interviewing from the Verde, and
 6  my recollection was his boats cost upwards of $10,000
 7  and can be as much as $20,000.
 8      Q.    How much does an inflatable raft cost?
 9      A.    That's a tricky question.  It depends on what
10  manufacturer you go to and what kind of equipment you
11  put into it.  But a complete -- a brand-new complete
12  raft package with frame, you know, coolers, oars, oar
13  locks, lots of little pieces, it can easily run you
14  $10,000, but you can buy them used for a half or a
15  third of that.
16            So let's talk about making the transition
17  to -- you know, what we have learned about modern
18  boating, to whether they're meaningfully similar or not
19  to boats that might have been available around the time
20  of statehood.  So there's a couple of pieces of
21  information right here.  On the left side, the color
22  diagrams were used, so it's a diagram that was put
23  together you've seen before in the boating presentation
24  that I made earlier last year, and it's also used in
25  navigability cases in Oregon.  The folks that put that
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 1  together are working up there in Alaska.  And what you
 2  see there is you can see that these low draft boats,
 3  similar to the kinds we're talking about, modern boats
 4  like kayaks, canoes, drift boats, catarafts, rafts, all
 5  have similar width and depth prisms necessary for
 6  boating to these modern craft.  So in terms of a draw
 7  or to a width of the river needed, they're very
 8  similar.  So you take an 8-foot by 8-inch box and you
 9  can get all these boat types down there.  So the fact
10  that you've got a canoe or a kayak down the river tells
11  you something about whether you can get a historic
12  dugout canoe down there or other boats that have
13  similar drafts.
14            Utah's special master listed some boat
15  draws -- or, drafts for different types of boats.
16  Rowboats at 16 to 18 feet or longer and the draws of
17  those range from 16 to 18 inches.  Again, it depends on
18  the length of the boat, type of materials constructing
19  it, how heavily it's loaded.  Steel rowboats, which
20  tend to draw a little bit more water, again, depending
21  on how much they're loaded.  Motorboats, really not
22  much difference in draft until you add in the prop for
23  the motor.  That drops it down a little bit more.
24  Scows, which is similar to what I would call a
25  flatboat, in their case the Utah special master said a
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 1  32-by-8-foot scow would take about 8 inches.  They
 2  mentioned canoes in places in the Utah Special Master's
 3  Report, but don't provide a draw for those.
 4            Anyway, so those are kind of that depth
 5  range.
 6      Q.    Jon, these are in, again, the 1930 Utah
 7  Special Master's Report, that's where these numbers
 8  come from?
 9      A.    The ones in the table, yes.
10      Q.    And based on your knowledge and calculations,
11  both theoretical and factual, of the depths of the Salt
12  River, which of these boats would be able to be used on
13  the Salt River?
14      A.    Well, certainly in any segment from 2 on
15  down, the canoes and the scows -- and I think the
16  historical record is sufficient to document that --
17  rowboats, and probably the shorter of the rowboats
18  would be more appropriate in the upper reaches and the
19  longer rowboats would be fine, as well as the shorter
20  ones, in the lower segments.  And certainly when you
21  got down to Segment 6, any of these boats would have no
22  trouble at all.
23      Q.    And I don't see a Klepper noted here.  Would
24  you expect that a Klepper would be able to also
25  navigate the Salt?
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 1      A.    I would.  Lo and behold, the Utah special
 2  master didn't do a comprehensive accounting of every
 3  type of boat that might be available.
 4            But no, the Klepper draws very little water.
 5  It's a kayak.  So I draw the kayak chart on the left.
 6  Kayaks draw a little bit more water than canoes,
 7  typically, and have a smaller footprint, so the
 8  buoyancy factor puts them a little bit lower in the
 9  water.
10            Anything else?
11            283, there's been some suggestion in the
12  past, and I won't address that here, that canoes made
13  of wood and kayaks -- excuse me, canvas or wood are not
14  appropriate for rivers with rapids or rivers with
15  rocks.  And I just want to remind folks of the
16  information we had in our boating presentation.  These
17  are pictures from the early 1900s of folks in canoes on
18  very rocky, shallow rivers.  It's just not correct to
19  say that wooden and canvas boats can't take on rocks or
20  shallow rivers.  In both cases, these are folks that
21  are going upstream.  Both of them using the method of
22  poling to go upstream through these rapids.  So not
23  only can they take on rocks and -- you know, clearly,
24  with any kind of boat, just like with your car, you
25  don't drive into rocks.  You don't intentionally bang
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 1  it on things.  The intent is to go around the
 2  obstacles.  But when the occasional bump happens, it's
 3  certainly not the end of the boat, particularly at low
 4  flow rates where the currents are not very pushy.
 5            And sometimes you change your paddling
 6  technique, as we see on Slide 284, to something called
 7  snubbing.  This actually is a birch bark canoe going
 8  down a very rocky rapid.  So instead of using a paddle,
 9  what they're doing is they have a pole that basically
10  sticks in this water, and they're breaking their
11  momentum to slow themselves going down there, and they
12  work their way through the rocks.
13            Even birch bark canoes are pretty tough
14  beasts.  Clearly, you don't want to drop them off the
15  roof or drive over them in a truck, but they're made
16  for rivers, and rivers have obstacles in them, rivers
17  have tree stumps, and rivers have other things that you
18  could possibly hit.  They have ribs in them that give
19  them strength and rigidity.  They're tough little
20  boats.
21      Q.    Can canoes be used to transport goods, let
22  alone people?
23      A.    That's what canoes are for.
24            This is a canvas canoe.  There's, I think, a
25  mistaken idea that there are some canvas canoes that
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 1  are folding and they are a little floppier, built on a
 2  wire frame, and they tend to be a little less rigid.
 3  But that's not the case for all canvas canoes.  They're
 4  built -- some of them are built over stripping.  And
 5  they're quite rigid.  And, again, they are able to go
 6  up shallow, rocky streams.  You see a guy here poling
 7  his way up a very small river in Maine, and he's got
 8  his gear and some other information, and you can see
 9  probably a complete lack of safety equipment there.
10  And there he goes.  So these boats are used in a wide
11  range of conditions.  Again, canoes were made for
12  rivers.  Rivers have rocks, rivers have trees, they
13  have rapids.  And that's where people use them.
14      Q.    If we can compare the river in Slide 285 --
15  it looks like that's the Allagash in Maine.  How does
16  that compare to the Salt River?
17      A.    The Allagash -- this reach of the Allagash is
18  a much smaller river than any of Segments 2 through 6
19  of the Salt.  Much, much smaller.  The flow rate to
20  there, to me, looks like it's -- my guess, based on the
21  conditions, I would say there's certainly less than 100
22  cfs, probably in the neighborhood of 50 cfs.  And looks
23  like it's maybe 20 feet wide and maybe at most a foot
24  and a half deep at the deepest spot, probably average
25  depth of less than a foot.
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 1      Q.    So certainly not representative of the Salt
 2  River?
 3      A.    No.  Much smaller river.
 4            So we ask ourselves, are modern boats
 5  meaningfully similar?  If I hadn't -- if I go back up
 6  here a couple of slides -- if I hadn't told you that
 7  this wasn't a modern canoe -- other than the dress and
 8  the black and white, if I hadn't told you that's a
 9  historic canoe, you'd say that's what canoes look like
10  today.  Are they meaningfully similar?  Yeah, they
11  function the same.  You put a person in them with a
12  paddle or a pole and they go up and down the river.
13  The design is functionally the same.  They have pointy
14  ends, and they keep the water out and the boater in.
15  The use is the same.  They can use them for trade and
16  travel on water.  The draws really haven't changed
17  much.  Wooden canoes, canvas canoes weigh about the
18  same as plastic canoes.  It's really more about the
19  material you put in them as opposed to the material
20  they're made out of in terms of the draw.  We've heard
21  that from all the people who have expertise in boating.
22  So what's the difference?  The difference is some
23  improved durability.  But I readily recognize -- really
24  don't need to argue about the fact that the plastic
25  boats that are made today are more durable.  You can
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 1  beat on them, you can abuse them, you can be a lot less
 2  skilled and get away with some things that you might
 3  have had to stop and repair.  But that is not to say
 4  that these boats were not durable, that they fell apart
 5  at the slightest impact or a scratch would cause you to
 6  cancel your trip.  So yes, they are improved
 7  durability, much like my car today is improved in its
 8  durability from cars that were available in 1912.  But
 9  that says very little whether I can drive it down the
10  road or not.
11      Q.    And was there an expectation, around
12  statehood, that you had to repair your boat whether you
13  were on the Mississippi or the Colorado or the Salt or
14  the Verde?
15      A.    Well, there's still that expectation today.
16  So if you take a boat on a river, you should have a
17  repair kit with you.  The likelihood of it occurring
18  probably decreases today, both -- for a number of
19  reasons.  But folks were prepared to build their -- fix
20  their canoes, their boats of whatever type, when
21  they're on the river.  So if you read the literature
22  about old canvas canoes, you know, they carried a kit
23  where they would sew things back together and put on
24  materials to seal the leak, and the next day, they
25  would be back on the river.  That's just kind of how it
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 1  went.
 2            You know the story of the Kolb brothers with
 3  the big hole that they stuck their head through.  They
 4  didn't stop their trip there.  They pulled out their
 5  practicality and the tools they had and boat they had
 6  and whatever material they had, they patched their boat
 7  and they finished their trip.
 8            One of the historic expeditions from the
 9  early 1900s in the Grand Canyon, they thought their
10  boat was too long, so they cut it in half, rebuilt it 4
11  feet shorter with hand tools at the bottom of the Grand
12  Canyon, continued their trip, and successfully got down
13  to the bottom.  So people fix their boats.
14      Q.    Are you familiar with Mr. Lingenfelter's book
15  Steamboats on the Colorado?
16      A.    I've seen it.
17      Q.    Have you heard an account or multiple
18  accounts in that book of captains of steamships running
19  aground, having to make repairs after hitting rocks on
20  the Colorado?
21      A.    Yes.
22      Q.    So it happened on the Colorado.  It may
23  happen on the Salt, but that was an expectation of
24  historical boats and historical boating?
25      A.    It's the same as it is today.  Like I say, I
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 1  have pictures of people that have wrapped their canoes
 2  that looked exactly like the wrapped canoes that we saw
 3  yesterday from the Salt River.  These pictures were
 4  from the Mississippi River.
 5      Q.    So the question is not durability.  It's
 6  draw, and from an experienced boatman's perspective,
 7  can you get a boat down the river?
 8      A.    Yes.  Experience is great, but you don't
 9  necessarily have to be experienced.  An experienced
10  boatman could have a problem on a bad day and a rookie
11  boatman can have a problem.  And experienced boatmen
12  can have great success and a rookie boatman can have
13  great success.
14            So I'll just make reference to the other
15  parts of my boating presentation that I've given
16  previously where I talk about those similarities, the
17  similarity in appearance, similarity in function, and
18  what the other boating experts -- Brad here today and
19  earlier to Don Farmer, to Jim Slingluff, and whether or
20  not they are meaningfully similar.  I strongly say that
21  these boats are meaningfully similar for the reasons
22  I've already described.
23      Q.    Do you know if we've had any other boating
24  experts, aside from yourself, testifying about
25  meaningfully similar boats -- and Mr. Dimock?
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 1      A.    I believe Don Farmer testified to that effect
 2  on the Verde River.  That's what comes to mind right
 3  now.  There may have been others.
 4      Q.    Have opponents presented any experts in
 5  boating?
 6      A.    None, that I'm aware of.
 7            So, again, we always like to field-test these
 8  theories of meaningfully similar and what could and
 9  couldn't happen.  Brad told you a little bit about what
10  we did on the Salt in Segments 5 and then a little bit
11  into 6.  So I have some pictures here that Brad did not
12  have with him that I took when we were out there.  So
13  we had 850 pounds of material plus Brad, which he says
14  he's close to 200, he looks more like a 160 guy to me,
15  but -- and he took on some water.  He was well over
16  1,000 pounds in the Edith there.  We also brought a
17  canvas Klepper kayak.  That boat is not 110 years old,
18  but it's made in the same design as the boat that came
19  out in 1910.  We also had a McKenzie replica, which is
20  circa 1980.  A woman named Helen, from Bullhead City,
21  heard about our trip and came on down and joined us.
22  You'll see some pictures of that.  We had three plastic
23  canoes.  One of them was a tandem and two of them were
24  solo canoes.  A 16-foot Neoprene raft had three people
25  in it.  A tandem canoe means there are two people in
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 1  it.  And then one Neoprene cataraft, a smaller raft,
 2  and three plastic kayaks, one of which was a
 3  sit-on-top -- well, maybe two were sit-on-tops.  You'll
 4  see the pictures here in just a second.
 5            This is this year in August.  We went in at
 6  about -- we were on about water about 6:30, a little
 7  earlier than that, started to load the boats.  We got
 8  off down to the Granite Reef about 10:30.  Flow rates
 9  ranged from 653 at Stewart Mountain.  The Verde came
10  in.  We were at 746.  Again, we were below median.  And
11  we were about a 12-mile run.  That was Slide 288.
12            On 289 is just a picture of Brad sitting in
13  his boat.  I'll show you a few pictures, then I'll go
14  over and show you a few more from a separate source
15  here.
16            This is the Edith.  And, again, it's pretty
17  much an exact replica of what the Kolb brothers used in
18  1910.  It is a wooden boat, flat bottom, rocker, wooden
19  oars.  It seats one person in the cockpit.  Although
20  Brad assured me if I found someone cute enough, he
21  would squeeze in with another person in the cockpit.
22  And we successfully floated on down.
23            This is a picture of the Klepper.  It happens
24  to be me paddling it at this particular moment.  You
25  can see it's just about as long as the Edith.  Again,
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 1  we're at Segment 5 right here.
 2      Q.    The Edith in that picture is loaded with the
 3  850 additional pounds.  Is that right?
 4      A.    It is.  It is.
 5            And he was talking about the water he took
 6  on.  It's funny, before we got to that rapid where he
 7  got hung up, I looked at the boat and I said to one of
 8  the other boaters, "I think he's riding low."
 9            They said, "I don't think he is."
10            I said, "Yeah, looks like he's a full panel
11  lower."
12            It would have been nice if we had pulled over
13  and looked at his compartments at that point.  But
14  these are things you learn.
15            So there's the Klepper.  And there's the
16  McKenzie dory, 1960 replica.  It's wood and fiberglass,
17  and both the Klepper and the McKenzie here and all the
18  other boats made it down without incident.
19      Q.    Jon, what are the dimensions of this dory?
20      A.    Oh, boy, it's at least as long as Brad's
21  Edith, so I'd say I would put it in the 17-foot range,
22  maybe a little bit longer.  It's probably 6 feet at the
23  beams wide.  And it's -- this particular day, it's
24  fairly lightly loaded, but it's a much heavier boat.  I
25  think in this boat -- oh, boy, I think there were eight


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 631


 1  of us or nine of us that were moving it.  Much heavier
 2  than Brad's boat empty with stuff out of it.
 3      Q.    Did this boat have any issues on the Salt?
 4      A.    Not at all.  It went through the places --
 5  where Brad got stuck, he talked about it, but I'll show
 6  you some pictures there.  He went in and hit that first
 7  rock and got stuck, and Helen came along behind.  She
 8  went a little to the right and scooted right on
 9  through.  I think -- I'm pretty sure that even with his
10  water in there, had Brad gone right in this one little
11  segment, he would have scooted on through there without
12  a problem.
13      Q.    So she didn't get stuck once?
14      A.    Not once.
15            So I'll just show you some pictures here.
16  This will probably be our last field trip.  This is the
17  put-in.  You kind of see the range of boats that were
18  there.  You can see the size difference between the
19  dory here.  Helen's in the white boat, and Brad's boat,
20  which is barely visible here behind and Tom and Brad.
21  Yellow solo canoe, red solo canoe, red tandem canoe,
22  16-foot Neoprene raft.  It had three people in it, a
23  cooler, and some other gear.
24            There's the cataraft down there and one of
25  the kayaks.  And we were putting in at Saguaro Ranch.
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 1  We had a short carry down a steep bank to get the boats
 2  in the water.
 3            Then we're on the water and it was a very
 4  pleasant morning.  Sun came up, beautiful sky.
 5            There's Brad out in the water.  And as he
 6  mentioned, it's kind of difficult to tell how much
 7  water you're drawing in these things, particularly when
 8  you have water inside your boat, because if you tip
 9  your boat a little bit, the water sloshes over to that
10  side and brings you down even more.  But you can see --
11  if you look carefully at these photos, you'll see,
12  particularly at the front of the boat, it starts to
13  drop in this reach right here.
14            This is a long pool reach, the upper end of
15  Segment 5.
16            There's the Klepper paddling along.  There
17  you see an indication that it's riding a little bit
18  lower.  In fact, there's Brad.  He's bailing out the
19  water.  And he had quite a bit of water there in that
20  compartment that's behind in there.
21      Q.    Is he still floating in that reach?
22      A.    Oh, yeah.
23      Q.    Right there?
24      A.    Yeah.
25      Q.    So he's just sunken into the water a little
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 1  more, but he's not aground there?
 2      A.    No, not here.  No.  The shallow parts of the
 3  river --  And the place where he got stuck is a place
 4  called Pirate Island.  There's two ways to go.  You can
 5  go through Bridge Rapid or you go on this other chute,
 6  and it's kind of a high water chute.  Most of the water
 7  goes over towards Bridge Rapids.  From talking at the
 8  sheriff's department, they say, "We always go over on
 9  that chute."  So I figured, well, if they're taking the
10  jet boats there, we should try to go in there.  We had
11  scouted it at 950, and the flow had dropped 300 cfs, so
12  there was a little less flow than when we had done our
13  scout run the week before, and so it was a little
14  shallower, and, again, we took on some water.  So
15  retrospect, should have pumped the water, should have
16  gone the other direction where most of the water went.
17  But I shouldn't have listened to the cops either.
18            Somebody else taking a spin at the oars of
19  the McKenzie.
20            And this is kind of what it looks like.  This
21  is the second of the shallowest spot, this place called
22  Shotgun riffle or Shotgun -- something or other.  This
23  is in the vicinity where the old Sheep Bridge was.
24  There are three kind of shallowish spots.  One is in
25  the riffle where he got stuck in a chute.  This is the
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 1  second of them.  This is actually shallower than that
 2  chute.  And then there's a third spot that's down by
 3  Foxtail takeout.  There's a long rocky riffle in there,
 4  which is also shallow.  And Brad made this part right
 5  here with no trouble at all, as well as he did in the
 6  next one.  So these are actually --  This one is, for
 7  sure, shallower than the reach upstream where he did
 8  get stuck.  But here he's doing it without the water,
 9  the extra 500 pounds.
10                 COMMISSIONER HORTON:  Jon, excuse me, is
11  there still a Sheep Bridge up there?
12                 THE WITNESS:  No.  It's just the
13  abutments are there.  I think they lost the bridge in
14  1966.
15                 COMMISSIONER HORTON:  I'd better get
16  up-to-date.
17                 THE WITNESS:  Yeah.
18                 There is a Sheep Bridge on the Verde,
19  though.  You may be thinking of that.
20                 Here you can see him riding higher here
21  once the water's been out.  It's a beautiful boat.
22  It's a really nice-looking boat.
23                 Moving on down the stream, some of the
24  banks on the river are cut and some are vegetated.
25  This is in the segment that's downstream of the Verde
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 1  confluence.  We're now on Segment 6.  You can see Brad
 2  in the distance coming towards me and paddling on past.
 3  Piece of cake.  He's just stretching his legs at this
 4  point.  And pumping out some more water.
 5                 These photos aren't exactly in spatial
 6  order because I'm using different folks.  But all of
 7  the photos from this trip have been disclosed.  You're
 8  welcome to page through them and ask me specific
 9  questions about them.
10                 This is closer to Coon Bluff, I believe.
11  It's down, again, to the end of the reach.  We're kind
12  of getting into the reach where Granite Reef backs up
13  some water and the current slows down quite a bit.
14  This is the takeout at Granite Reef recreation area, a
15  little gap in the weeds there.
16                 Brad's a little shaggier in these
17  pictures than in the past.
18                 This is the load we put in there, bags
19  of -- 50-pound bags of sand and then water jugs that
20  were full of water.  I realized I could save money on
21  sand and just fill up my water jugs and create some
22  weight.
23                 And this is a picture of some of the
24  boaters that came along.  Here's the cataraft and the
25  McKenzie.  Helen driving her boat.  Brad.  Brad riding
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 1  low at the beginning.
 2                 This is the rapid right below the Water
 3  Users put-in, such as it is.  A sit-on-top kayak, that
 4  happens to be Don Farmer, if you remember him.
 5                 This is at the Blue Point Bridge after
 6  he had pumped out, we're back on our way again.
 7                 We did a little boater cleanup on the
 8  way here, picked up some trash.
 9                 And that's back at the start.  Looking
10  at Stewart Mountain Dam in the distance, our flotilla
11  of boats.
12                 I think that's about enough.  There's
13  some wild horses that you see there in the background.
14  That's probably enough.
15                 MR. BREEDLOVE:  Jon, what kind of camera
16  are you using?
17                 THE WITNESS:  I personally am just using
18  a little --
19                 MR. BREEDLOVE:  GoPro.
20                 THE WITNESS:  I had my GoPro with me,
21  but these are not GoPro shots.  Other guys that were
22  taking pictures had nice, 35-mm cameras.  About a third
23  of these shots are mine, not the pretty ones,
24  unfortunately.
25                 So our trip summary, I would call it a
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 1  success.  Boats and boaters got there, no damage to the
 2  boats.  And we concluded that wooden boats can run down
 3  this river.  No problem at this flow rate.  I
 4  personally have done this reach as low as 90 cfs and
 5  never had to get out of my boat and push in a lightly
 6  loaded canoe.
 7                 So information that I've given you,
 8  Slide 294, the entire Salt River has a permanent,
 9  reliable flow.  It occurs within a predictable range.
10  90 percent of the time, it's sufficient to float
11  shallow-draft boats all year -- the vast majority of
12  the year and larger flat-bottom boats seasonally at
13  higher flow.  And in every place that we've seen and
14  the evidence we've seen, there's always a well-defined
15  boating channel that conveys the ordinary, normal flow
16  of the river in which boats can sit and float.
17                 And I have nothing new to add to this
18  discussion on the Colorado River.
19                 I just remind the Commission members
20  that the Colorado River is navigable, and it has
21  conditions of flood and drought, has seasonal variation
22  as shown in 296, has sand bars, has rapids subject to
23  lots of different types of things, channel position,
24  bed erosion.  It's not listed in Rivers and Harbors
25  Act, yet it is a navigable river.
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 1                 I think I added this picture on
 2  Slide 298 of the Colorado River and you can see a wide
 3  and shallow, rapidly shifting, navigable river.
 4                 So I concluded that those types of
 5  characteristics are not definitive of a non-navigable
 6  river.  So what is?  Is the river deep enough for
 7  boating?  Is it wide enough for boating?  Are there
 8  natural obstructions that prevent boating over long
 9  reaches, are the points I make on Slide 299.  And I
10  think I've heard some folks say that, "Mr. Fuller has a
11  standard that says it's only depth."  Well, you've been
12  sitting here for 299 slides so far, only a few of which
13  deal with depth, and I think it's pretty clear that my
14  standard is not limited to depth.  However, I will
15  point out when I say that it's all about depth, that if
16  you don't have the depth for boating, you don't have a
17  navigable river.  So it is kind of a binary criteria
18  that you need to get past.  Just because of the fact
19  that you have the depth doesn't necessarily make it a
20  navigable river.  There's always other characteristics
21  such as I have spent many hours now describing to you.
22  BY MR. SLADE:
23      Q.    Jon, before you conclude, I've asked the
24  other experts, and I'll ask you:  Is the Salt River a
25  shallow desert stream?
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 1      A.    It is a desert stream.  And there are some
 2  times of year where there's places where it's shallow.
 3  But no, I wouldn't necessarily characterize it as a
 4  shallow desert stream.  It's a pretty big river.
 5            So as we finish, Slide 300, we remind
 6  ourselves of the characteristics of navigability under
 7  our federal test here, the Daniel Ball test, which
 8  tells us that it must be "a watercourse that was in
 9  existence on February 14, 1912, and at that time was
10  used or susceptible to being used, in its ordinary and
11  natural condition, as a highway for commerce, over
12  which trade and travel could have or were -- were or
13  could have been conducted in the customary modes of
14  trade and travel on water."  So those three big
15  criteria.
16            On Slide 301, clearly, the river existed in
17  1912.  And I'm applying these to Segments 2 through 6.
18  Portions of it were used as a highway of commerce, and
19  all of it was susceptible to use as a highway of
20  commerce -- these are facts -- for trade and travel on
21  water by modes that were customary as around the time
22  of 1912.  So based on that, I conclude that these
23  segments make the river navigable waterway in the state
24  of Arizona.
25            And that, finally, is the end of my
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 1  presentation.
 2                 CHAIRMAN NOBLE:  Is there anybody who
 3  wants to question Mr. Fuller?
 4                 We're breaking for lunch.  Make sure the
 5  court reporter gets your questions and answers.  We'll
 6  break for lunch and come back at 1:30.
 7            (A recess was taken from 11:53 a.m. to
 8  1:28 p.m.)
 9                 CHAIRMAN NOBLE:  Inasmuch as everyone's
10  here, let's begin.  Let the record reflect that
11  Commissioner Jim Henness is not with us this afternoon.
12                 Mr. Murphy?
13                 MR. MURPHY:  Mr. Chairman, Tom Murphy on
14  behalf of the Gila River Indian Community.
15
16                    CROSS-EXAMINATION
17  BY MR. MURPHY:
18      Q.    Good afternoon, Mr. Fuller.
19      A.    Good afternoon.
20      Q.    I drew the short straw, so I get to go first.
21            And what I've got on the screen behind us is
22  the PDF version of the latest PowerPoint that you
23  presented earlier this week.  I've got the control over
24  here, but if there's a slide that you feel we need to
25  go to, we can certainly go to that.  I took the exhibit
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 1  number off the very first one of mine, so that page
 2  numbers match up with whatever your slide numbers were.
 3  So why don't we just jump in.
 4            On your direct examination with Mr. Slade,
 5  you indicated that you participated in this case with
 6  briefings with the Attorney General's office.  Do you
 7  remember that?
 8      A.    Yes.
 9      Q.    How many times did you participate in
10  briefings with the AG's office?
11      A.    Just to clarify, I'm not sure what you mean
12  by "briefings."  But I certainly had meetings with
13  Mr. Slade and other attorneys from the AG's office.
14  How many times was the question you asked me?  I don't
15  know.  Over what time period?  With respect to just the
16  Salt River?
17      Q.    Sure.
18      A.    Over what time period?
19      Q.    Let's say within the last -- last year.
20      A.    And, again, I'm not trying to be difficult,
21  but, you know, on a break, we stand in the hall and we
22  chat about the case.  So meetings where one of us went
23  to the other's office or something?  In the last
24  year --
25      Q.    Now, I think when you were testifying about
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 1  that with Mr. Slade, you were talking about how the law
 2  applicable to the case was presented to you, right?
 3      A.    Yes.
 4      Q.    Now, were you provided with copies of the
 5  applicable legal cases?  Was this something that was
 6  given to you, like in a memo form, or how is it that
 7  you gained your knowledge on the legal precedent
 8  applicable to this?
 9      A.    I've been working on navigability since 1992,
10  so I've had many, many conversations.  I've sat here
11  and listened to folks like you.  I've read a lot of
12  briefs, listened to the folks -- different incarnations
13  of ANSAC.  So I've worked on other states in
14  navigability cases, learned about elements of
15  navigability law over a long period of time.  To my
16  recollection, I've never been given a memo specifically
17  for me about the AG's opinions about navigability.
18      Q.    What is your current understanding of, for
19  lack of a better way to put it, the commerce aspect of
20  the federal test for navigability?
21      A.    Well, in the Daniel Ball case, it does talk
22  about -- or, in the Arizona Revised Statutes, it does
23  talk about it being a highway for commerce.  My
24  personal understanding of commerce would include both
25  trade and travel, and that there's some


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 643


 1  business-related reason for the travel and trade --
 2  trade and travel on the water.
 3      Q.    Maybe in a little more depth, what do you
 4  mean when you say "business-related reason"?
 5      A.    Well, I mean it just like that, business.
 6      Q.    Making money?
 7      A.    No, I'm not sure making money.  Could be
 8  exchange of goods.  I don't know that there necessarily
 9  needs to be profit.  Could be losing money, I suppose.
10  Although the objective of business is not to lose
11  money.
12      Q.    Do you believe that --  When you talk about,
13  then, the commerce element of the federal test for
14  navigability, do you think that's referring to
15  present-day commerce or the kinds of commerce that took
16  place at the time of statehood?
17      A.    Well, I believe the phrase "as of the time of
18  statehood" certainly makes some sort of reference as of
19  the time of -- in Arizona's case, it would be 1912.
20  But I think it would be inclusive of the time before
21  statehood.  And I think the whole purpose of reserving
22  these areas as potential highways of commerce would be
23  also for an eye to the future as well.
24      Q.    Assume for a moment that these hearings were
25  taking place, let's say, in 1930 or 1940 instead of
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 1  today.  If that had occurred, we wouldn't have heard
 2  from Mr. Williams, right?
 3      A.    I don't believe he was alive then, so I guess
 4  not.
 5      Q.    We wouldn't have heard from Mr. Mickel?
 6      A.    Or you or I.
 7      Q.    Right.
 8            And we wouldn't have heard the same kind of
 9  evidence then that we are hearing today about modern
10  recreation.  Would that be a fair statement?
11      A.    You know, I really can't speak to who would
12  have done what in 1930 or 1940.
13      Q.    So we don't know?
14      A.    I don't know.
15      Q.    At what point did the role of the state, if
16  you know, change from presentation of evidence of
17  navigability to advocacy for navigability in these
18  proceedings?
19      A.    It was after the last round of hearings.  I'm
20  a little fuzzy on the dates.  My recollection, that
21  was -- seems like we're coming up on 10 years -- maybe
22  8 or 10 years ago.  It was after those hearings.
23                 MR. SLADE:  Pardon me, Counsel.
24                 Mr. Chairman, I think we've lost the mic
25  on the witness.
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 1                 THE WITNESS:  No.  I can hear it being
 2  amplified.
 3                 CHAIRMAN NOBLE:  Joe, I'm afraid it is
 4  being amplified.
 5                 MR. SPARKS:  Joe, if you want to sit
 6  closer, if that works for you.  But I don't think
 7  Mr. Fuller's going to want to be up here a day and a
 8  half shouting, so he's probably going to talk about
 9  that tone the whole time.
10                 CHAIRMAN NOBLE:  Is it Mr. Murphy or
11  Mr. Fuller you're having difficulty with?
12                 MR. SPARKS:  The witness.
13                 CHAIRMAN NOBLE:  Okay.  Do your best,
14  please, Mr. Fuller.
15                 THE WITNESS:  I am.
16  BY MR. MURPHY:
17      Q.    Do you recall, in terms of that shift from
18  the presentation of evidence to advocacy, how that took
19  place?
20      A.    No, I really don't.
21      Q.    Was there a point at which your work shifted
22  from collecting and presenting the facts to taking an
23  advocate-type role in these proceedings?
24      A.    Well, let me be clear what I mean by an
25  advocate.  So collecting the facts and presenting the
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 1  facts has always been the role of an expert witness.
 2  And I believe I'm continuing to do that.  The only
 3  difference, really, is at the end or at the beginning
 4  saying, "I believe the river is navigable in its
 5  ordinary, natural condition."  It's really --  I
 6  haven't changed my opinion, I haven't changed the
 7  facts.  It's just stating that at the end.
 8      Q.    So just so we're clear on this, the fact
 9  that -- at what point in time, I guess, temporally,
10  let's say, with the Salt River did you arrive at a
11  conclusion that the Salt River, at least in certain
12  segments, is navigable?
13      A.    Me personally?
14      Q.    Yeah.
15      A.    In the early '90s would be the first -- that
16  would have been on the Lower Salt, from Granite Reef on
17  down.
18      Q.    Then at what point was it in these
19  proceedings that you first publicly took the position
20  in your presentations that, "I concluded that the Salt
21  River is navigable in certain segments"?
22      A.    Yeah, I would have to go back and review the
23  transcripts from the last time.  But as I recall it, I
24  believe it was in these hearings is where I'm making
25  that statement.


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 647


 1            Let me clarify, too, when you say "advocate,"
 2  the Land Department is advocating for navigability.
 3  I'm presenting facts and reaching a conclusion.  I
 4  don't know if that counts in your definition of
 5  advocating or not.  They have a different role than
 6  what I have.
 7      Q.    Okay.  We'll probably talk about that a
 8  little bit more.
 9      A.    Good.
10      Q.    Let's talk about -- I've got slide 3 of your
11  presentation, which is Exhibit 364, that we've talked
12  about earlier this week.  And the first bullet point
13  talks about the State Land Department's report, and
14  your first bullet point says, "Prepared as Directed by
15  Arizona Legislature."  Do you see that?
16      A.    Yes.
17      Q.    Now, is your work directed directly by the
18  Arizona legislature or is it directed through the State
19  Land Department?
20      A.    State Land Department.
21      Q.    At the point that there was at least a
22  decision for the State Land Department to publicly take
23  a position on the navigability of the Salt River, was
24  there any additional effort made to collect and present
25  facts to support that position?
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 1      A.    Not specifically, no.  There were new facts
 2  collected as things became available through the
 3  passage of the past two decades.  We certainly included
 4  those.  But they were not -- not specifically directed
 5  at an advocacy position.
 6      Q.    Now, one of the statutes that's mentioned in
 7  the sequence here would be A.R.S. 37-1124, and
 8  subsection B of that says, "After collecting and
 9  documenting all reasonably available evidence regarding
10  the condition and usage of a watercourse as of
11  February 14, 1912, the present uses of the underlying
12  land and the public trust values associated with the
13  watercourse, if any, the department shall promptly
14  transmit all of the evidence to the commission."
15            You've probably read that statute in the
16  past.
17      A.    I probably have.
18      Q.    Okay.  And would it be fair to say that what
19  you've done here is actually broader than what that
20  statute requires?
21      A.    I'm not understanding how you say it, so I
22  don't think so.
23      Q.    Let me read the first line again.  "After
24  collecting and documenting all reasonably available
25  evidence regarding the condition and usage of a
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 1  watercourse as of February 14, 1912, the present uses
 2  of the underlying land and the public trust values
 3  associated with the watercourse . . . ."
 4            I mean, you've provided not only information
 5  relating to condition and usage as of February 14,
 6  1912, but a substantial amount of information of
 7  condition and usage prior to that date, right?
 8      A.    Just so I understand your question, you're
 9  separating the information as of the date of statehood
10  from information that predates statehood?
11      Q.    Right now, yeah.
12      A.    So, I guess, the direct answer to your
13  question is yes, we have provided information beyond
14  what the condition of the river was as of the date
15  of -- the specific date of statehood.  Yes, we have
16  provided more information than just the date of
17  statehood.
18      Q.    And you've also provided a substantial amount
19  of information on the condition and usage of the Salt
20  River after statehood, right?
21      A.    That's true.
22      Q.    Do you have any understanding of the
23  relationship between what's in the state statutes,
24  what's in the state cases, and what's in the federal
25  cases regarding navigability?
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 1      A.    Yes.
 2      Q.    What's that understanding?
 3      A.    I have read the state statute and its various
 4  incarnations over the past couple of decades.  I have
 5  read opinions about the federal standard.  I've
 6  certainly listened to a lot of opinions about the
 7  federal standard, so that's the nature of my
 8  understanding.
 9            And you should separate, too, from -- I think
10  what you're reading there is about the Land Department,
11  and I'm the Land Department's contractor, so there's
12  probably some differences in terms of what my role is
13  for them and what their role is.  In regard to their
14  role, you should probably ask them those questions.
15      Q.    Sure.
16            If there was a conflict between what a case
17  decided and the State of Arizona says on navigability
18  and what the United States Supreme Court says about
19  navigability, do you have any understanding of which of
20  those would control?
21      A.    I think that's something for you lawyers to
22  argue about.
23      Q.    All right.  Your PowerPoint presentation, if
24  I have this correctly, is based upon the last revision
25  to the study that you did on the Salt River.  And that
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 1  was in 2003?
 2      A.    Last update was in 2003 until this.
 3      Q.    With regard to differences between the
 4  information presented in your PowerPoint and what's in
 5  that 2003 report, how would you summarize the
 6  additional information in the PowerPoint?
 7      A.    Where we came across new information that was
 8  not available to us at that time, we included it.
 9      Q.    So part of that new information was
10  newly-research articles, right?
11      A.    New research articles?  I guess there were
12  new research articles.
13      Q.    I said "newly-researched" -- let's say
14  newly-researched newspaper articles?
15      A.    We did find some additional newspaper
16  articles, yes.
17      Q.    I think you mentioned the Library of
18  Congress's site called Chronicling America?
19      A.    Yes, I did.
20      Q.    There were also some additional trips that
21  you took on the Salt River between 2003 and now?
22      A.    Yes.
23      Q.    More than one?
24      A.    Yes.
25      Q.    Some additional fieldwork?
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 1      A.    Yes.  Those trips are fieldwork.
 2      Q.    Was there additional fieldwork, though,
 3  beyond the trips?
 4      A.    Yes.
 5      Q.    Let's look at --  In terms of the field
 6  experience that you have with the Salt River, do you
 7  personally divide between the experiences you have that
 8  are personal recreational trips that you've taken and
 9  then trips that you've taken in support of doing your
10  report here today?
11      A.    Divide in what sense?
12      Q.    Do you distinguish between them?
13      A.    In what sense?
14      Q.    In any sense.
15      A.    Between trips I've taken for recreation --
16  yes, I can think of trips that I've taken for
17  recreation, but every trip on the Salt River, I learn
18  more about it, which certainly informs on my
19  understanding of the river and its characteristics.  So
20  yes and no.
21      Q.    I guess maybe a better, more artful, way to
22  ask the question would be, does your PowerPoint
23  presentation include information gleaned from both your
24  personal recreational experiences on the Salt River and
25  professional work that you've done for the State Land
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 1  Department?
 2      A.    Yeah.  It includes both.  Information's
 3  information.
 4      Q.    You have made no secret about it.  You do
 5  utilize the Salt River or segments of the Salt River
 6  for personal recreational purposes?
 7      A.    I do.
 8      Q.    Are there times where you've combined, for
 9  lack of a better way to put it, personal recreation
10  trips with some work for the State Land Department, or
11  is it usually one or the other when you go out there?
12      A.    Do you ever enjoy a day at work?
13      Q.    Sure do.
14      A.    Same answer.  So there's days that I enjoy
15  work and there are days like today.
16                 THE WITNESS:  I'm talking about this
17  afternoon, Eddie.  Not this morning.
18                 MR. MURPHY:  Up until 1:30 today is what
19  he's saying.
20  BY MR. MURPHY:
21      Q.    My perception was you seem to react somewhat
22  strongly to Mr. Slade's questioning about your personal
23  experiences and views on the river for recreation as
24  they potentially affect your opinion.  I think -- to
25  quote you, I think you said that it didn't play a role
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 1  and, quote, shuts the door on that bogus claim.
 2      A.    I think he was asking a different question
 3  than what you're asking me right now.  But yeah.
 4      Q.    Do you think that your personal recreational
 5  experiences have influenced your professional opinions
 6  about the Salt River?
 7      A.    They haven't changed my conclusion about it.
 8  But as I have said, the times where I've recreated on
 9  the river certainly inform on my understanding of the
10  river.
11      Q.    I don't know if I asked this when you and I
12  last met, which was on the Gila River, but are you --
13  are you a member of any of these whitewater or paddling
14  groups?
15      A.    By "these," you mean what?
16      Q.    I think there's Southwest Paddlers.
17      A.    No.  I'm not a member of that group.
18      Q.    American Whitewater?
19      A.    Definitely not that.
20      Q.    I'm trying to --  You probably would know
21  better than me.  I mean, are you --  Have you joined
22  any of these groups?
23      A.    I pay no dues to any boating group or boating
24  advocacy group or anything like that.  I am on the
25  LISTSERV of people that get emails about Grand Canyon
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 1  boating, but that's just free.
 2      Q.    Do you post trip reports to any websites
 3  regularly?
 4      A.    No.  Well, occasionally, I'll mention it on
 5  Facebook.  You consider that a website?  I guess it is.
 6  But not regularly.
 7      Q.    You would agree that even though you
 8  personally utilize the Salt River for recreation, there
 9  is definitely a difference between assessing a river
10  for scientific purposes and enjoying it?
11      A.    I've been studying rivers for over 30 years.
12  I've worked on probably over 500 rivers.  I can't think
13  of a single day where I haven't enjoyed the scientific
14  investigation.  And there's certainly a recreational
15  element, in my mind, of being out in the bright sun or
16  the rain or the snow, standing on a river or standing
17  in a river, sitting in a boat.  So I find that
18  enjoyable.  I guess if that's offensive to you, I'm
19  sorry, but I enjoy my work.  I make no apologies for
20  that.
21      Q.    No.  It makes me jealous more than anything.
22            But even when you're in that sort of
23  situation, there's a point at which you've got, you
24  know, the composition book open and you may be taking
25  notes versus a time you're just kind of laying back and
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 1  looking up at the sky, right?
 2      A.    That's true.
 3      Q.    When you told me that you formed an opinion
 4  as to the navigability of the Salt River in the early
 5  1990s, did you express that opinion to anyone at the
 6  time?
 7      A.    Probably my wife; probably my parents;
 8  probably, to their regret, my children; and maybe our
 9  project team.  I don't know about anybody else.  There
10  may have been conversations with the Land Department.
11  Maybe.  I don't know.
12      Q.    Do you think you ever expressed that opinion
13  to other hydrologists?
14      A.    Probably.  I work with hydrologists.  I am a
15  hydrologist.
16      Q.    Did you ever express that opinion in writing
17  anywhere?
18      A.    With regard to the Salt River, not that I'm
19  aware of.
20      Q.    Let's talk for a few minutes about river
21  braiding.  And I'm showing on the screen Slide 13 that
22  you talked about earlier.  And I think when you were
23  asked about river braiding, one of the things that you
24  had said earlier this week was, "It's surprising to me
25  that this is an issue."  And I think a subsequent
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 1  statement you made is that the issue is how deep they
 2  are.
 3      A.    Yes.
 4      Q.    Does that sound accurate?
 5      A.    That's not accurate, you said?
 6      Q.    No.  Does that sound accurate?
 7      A.    Yeah, that sounds reasonable.
 8      Q.    I think one thing you also said was that the
 9  reality of rivers is that they exist in a continuum.
10  Is that accurate?
11      A.    In terms of their channel planform, yes.
12      Q.    I think you also described the Salt River as
13  transitional below the Verde confluence.
14      A.    I don't recall using the word "transitional."
15      Q.    What happens to the Salt River at the Verde
16  confluence?
17      A.    The flow picks up.  The characteristics of
18  the channel don't change.  You get a little ways below
19  the Verde confluence, today there's some transition in
20  the channel because of backwater created by Granite
21  Reef.  From my observations of maps made of the Salt
22  River below the Verde confluence, as you enter the Salt
23  River valley, the slope flattens out.  As least in the
24  Ingalls survey, there were longer reaches where there
25  was a north and south channel.  From the historical
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 1  descriptions, there doesn't appear, to me, to be a
 2  significant difference between the Segment 5 -- the
 3  geometry characteristics of Segment 5 and the channel
 4  planform as what existed in its ordinary and natural
 5  condition in Segment 6.
 6            The other aspect of the channel transition is
 7  in the degree of confinement in the width of the
 8  floodplain.  In Segment 6, the active channel, which
 9  includes areas outside the boating channel, become
10  quite a bit wider in the downstream direction.  The
11  flood channel becomes more braided, has more of a
12  compound channel -- more obviously compound channel
13  geometry than it is in Segment 5.
14      Q.    So there's more of a tendency toward braiding
15  in Segment 6.  Is that what you're saying?
16      A.    No, it isn't what I said.  But let me see if
17  I agree with that or not.
18            By "more," you mean slightly more?  Yeah,
19  maybe slightly more.  And it depends what you mean by
20  "braiding."  Certainly I don't mean braiding in the
21  sense of the photograph we used to be looking at here
22  on Slide 9, I think it was.
23      Q.    13?
24      A.    13, there you go.
25            I don't think we ever saw anything like
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 1  what's on the left on the Salt River, except at a
 2  larger scale during large floods.
 3                 COMMISSIONER ALLEN:  Mr. Chairman?
 4
 5            EXAMINATION BY COMMISSIONER ALLEN:
 6                 COMMISSIONER ALLEN:  What time frame are
 7  we looking at?
 8                 THE WITNESS:  You're asking me?
 9                 COMMISSIONER ALLEN:  Yes.
10                 THE WITNESS:  Mr. Allen, I'm speaking of
11  the river in its ordinary and natural condition.
12                 COMMISSIONER ALLEN:  That's what I
13  thought.
14                 THE WITNESS:  Once the river became
15  disturbed -- if you look at the 1930 area photographs,
16  you see something that's more akin to a classic braided
17  river.
18
19               CROSS-EXAMINATION (Continued)
20  BY MR. MURPHY:
21      Q.    And if there is braiding on the Salt River,
22  it would be more common or there would be a greater
23  tendency toward that condition on the Lower Salt than
24  the Upper Salt?
25      A.    Yes.  Tell me what you mean by "Upper Salt"
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 1  first.  Are you talking about Segments 1 through 4?
 2      Q.    1 through 4 versus 5 and 6.
 3      A.    There's definitely more tendency -- more
 4  freedom to braid in Segment 6 than in Segments 2
 5  through 4.
 6      Q.    Now just so I understand this -- and, again,
 7  correct me if I'm wrong -- so your testimony was that
 8  even in a river -- braided river, that there's a
 9  generally a single low flow -- or, single boating
10  channel, I think is what you called it.
11      A.    No, I never said that at all.
12      Q.    Well, what did you say about where the
13  channel is located?
14      A.    I said in a compound river, there is
15  generally a low flow channel, which is well-defined.
16  And there can be a braided flood channel.  That's what
17  I talked about.
18      Q.    What do you mean by "a compound river"?
19      A.    I think I spent a long time talking about
20  that in other venues, previous iterations here.
21  Compound channel --  Actually, your own witness has
22  stuff about compound channels in his report, so I would
23  assume you would have been educated by that.  Do you
24  want me to go through this in more detail again?
25      Q.    Well -- I mean, what's a compound channel?
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 1      A.    Compound channel is what it sounds like.  It
 2  has a compound type of pattern.  It has a single
 3  defined channel, which tends to be sinuous or
 4  meandering, inset within a braided flood channel.  So
 5  it's a compound of two different channel patterns, if
 6  you will.
 7      Q.    How many channel patterns have to be in there
 8  before I can say braided and you agree with me that
 9  that's an okay word to use?
10      A.    Tell me what you're talking about.  Are you
11  talking about the flood channel?  I'll agree with you
12  right now.  The flood channel has braided
13  characteristics.  Most of the flood channel during
14  ordinary and natural conditions is dry sand, gravel,
15  vegetation.  It's irrelevant to boating.
16      Q.    And do you agree with me that when there is
17  water in a compound channel, it can be in more than one
18  place on a river?  Or is it always going to be in the
19  one low flow -- or the one -- what did you call it?
20  The boating channel.
21      A.    Yeah.  This is frustrating for me.  I feel
22  like I've gone through this a lot.
23            No, I never said water will always be in the
24  boating channel, as opposed to not being other places.
25  In a compound channel, there is a defined low flow or
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 1  boating channel that exists generally as a single
 2  channel.  That's not to say that occasionally it may
 3  not split into one or more.
 4            At higher flow conditions, the pattern
 5  adjusts and shifts, in which there may be many channels
 6  during a flood condition.  And it fills what some
 7  people call the active channel, or the flood channel,
 8  and that channel may take on characteristics of
 9  braiding.
10            I think you asked me a question, what is it
11  going to take for me -- get me to say braided.  I'm
12  telling you I don't believe the Salt River is braided.
13  I don't believe the boating channel that I'm talking
14  about --  So let me be clear about this.  When I'm
15  describe --  Let me try to be clear about this.  When
16  I'm describing the river corridor in general, it's an
17  accurate -- from an overall morphology of the river
18  valley to say, oh, that's a braided river.  When I'm
19  talking about a description of boating, it's more
20  accurate to call this a compound channel, because it's
21  a refinement that reflects the area of focus.
22      Q.    Now, when we were looking -- and I think it
23  was at Segment 3 yesterday with one of the gentlemen
24  that runs the boating trips, was there a place on
25  Segment 3 that was called Three-Way?
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 1      A.    Yes.
 2      Q.    And that's a place on the Salt River where
 3  the water goes three different places at the same time.
 4  Is that a fair statement?
 5      A.    Yes.
 6      Q.    And so in terms of boating on the river, if
 7  the water goes into three different places at the same
 8  time, one of those three has got to have enough to
 9  float the boat, so to speak.  Do you agree with that?
10      A.    What do you mean, it's "got to"?
11      Q.    Well, if you're boating the river, one of
12  those three needs to have enough water in it to get you
13  through the three-way, right?
14      A.    You're asking me specifically about Three-Way
15  Rapid, or are you asking me just in general about
16  rivers?
17      Q.    Right now, I'm asking about the Three-Way
18  Rapid.
19      A.    One of the --  The middle channel right now
20  at Three-Way has enough water for boating.
21      Q.    But that's not what I asked you.
22            What I asked you was, if the river splits at
23  that point into three different channels, one of those
24  channels has to have sufficient depth to get your boat
25  to the other side, right?
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 1      A.    Seems like you're asking me both specifically
 2  and nonspecifically, but I'm telling you that
 3  specifically at Three-Way Rapid, one of those photos
 4  [sic] does have enough water to boat at low water.  Are
 5  you saying is it a physical law that one of the
 6  channels has to --  It's very common.  I would say it's
 7  the vast majority of time, that's the case.
 8      Q.    Would it be a physical law that immediately
 9  preceding where the river splits into the three
10  channels, that the single channel is going to have more
11  flow than the three individual channels?
12      A.    Yes.  You mean separately or combined?
13      Q.    Separately.
14      A.    Of course.
15      Q.    Let's look at -- you talked a little with
16  Mr. Slade about --  This is Slide number 24.  It's the
17  Salt River looking downstream from Tempe Butte.  And I
18  think that you use this to demonstrate after the
19  flooding that the water was in a single channel there,
20  and you pointed that out.  And that channel runs along,
21  for lack of a better way to put it, where it looks like
22  a vegetation line is on the right.
23      A.    Yes.
24      Q.    Is there other water in the river other than
25  in that channel?
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 1      A.    Not that I'm aware of.  Oh, there's
 2  subsurface water.
 3      Q.    Where's the surface water?
 4      A.    You described it.  Would you like me to point
 5  at it on the picture there for you?  Would that help?
 6      Q.    I mean, other than in the channel, there's
 7  water in another part of the riverbed?  I was having --
 8  to be honest, I was having a hard time seeing it.
 9      A.    I see water in the low flow channel there.  I
10  guess you're welcome to interpret it otherwise.
11      Q.    Do you see water anywhere else?
12      A.    I see the evidence of water having gone
13  somewhere.  I'm not interpreting there being water
14  anywhere else.  And if it is, it's very shallow or it's
15  ponded water.
16      Q.    What about the -- sort of the brighter spot
17  in the lower right-hand part of the picture?  Is that
18  water?  Is that a photo flash?  What do you think that
19  is?
20      A.    I interpret that to be --  I don't know about
21  a photo flash, but the photo is kind of washed out at
22  that point.  I'm not sure the quality is enough there
23  to make a conclusive judgment.
24      Q.    Is the original photo in black and white?
25      A.    It was in 1926.  I would assume it was black
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 1  and white.  First time I saw it, it was black and
 2  white.
 3      Q.    This next slide, 25, was your -- was a
 4  blow-up of the previous picture, right?
 5      A.    Yes.
 6      Q.    Did that provide any additional clarity for
 7  you?
 8      A.    Just makes it easier for me, at least, to see
 9  that low -- that defined low flow channel.
10      Q.    And, again, just for -- just so there's no
11  disagreement between you and I, you will admit --
12      A.    I'm not sure that's likely.
13      Q.    -- if a river splits into two channels, that
14  will affect the depth in either of those channels,
15  right?
16      A.    It could, but not necessarily.
17      Q.    On Slide 29, channel recovery, I heard you
18  say when you were testifying that ordinary floods shape
19  the low flow channel.  Did you mean ordinary flows
20  shape the low flow channel?
21      A.    I thought that's what I said.
22      Q.    Location of the channel may be different
23  after a flood?
24      A.    Location of the low flow channel, indeed, may
25  be different after a flood.
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 1      Q.    You referred at that point to the affidavit
 2  from Mr. Huckleberry on the Gila River?
 3      A.    I did.
 4      Q.    Were you involved at all in procuring that
 5  affidavit?
 6      A.    I know Gary.  I talked to him about his
 7  testimony -- testimony -- his work, sorry, on the Gila
 8  River.  Gary was in grad school when I was in grad
 9  school at U of A, so we've known each other a long
10  time.  So I called him up and asked him about that.
11  And then I believe I gave -- passed along his number to
12  the AGs, and they dealt with him regarding the
13  affidavit.
14      Q.    I think we --  This is Slide 30 from your
15  presentation.  And I think that we previously discussed
16  that migration of the low flow channel can occur, and
17  may be likely as a response to flooding, right?
18      A.    We did.
19      Q.    And that can affect boating, you would agree?
20      A.    No, I would not agree.
21      Q.    Well, you can't put your boat possibly in the
22  same place you did before if the channel moved, right?
23      A.    You're right.  If it's dry, you cannot boat
24  down that dry part of the floodplain.
25      Q.    Well, if I'm on one side of the river where


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 668


 1  the low -- where the -- let's say the boating channel
 2  was located and a flood moves into the other side of
 3  the river, but my operation is based on this side of
 4  the river, it may make it more difficult for me to do
 5  whatever it was I was doing, right?
 6      A.    You have a longer walk to the river probably.
 7      Q.    That might be a consideration if you have a
 8  commercial business or operation on a river, right?
 9      A.    It could be.
10      Q.    I'll just ask you without the slide being up
11  there.
12            You talked about some of these surveys early
13  on the Salt River utilizing a triangulation method.  Do
14  you recall that?
15      A.    Yes.
16      Q.    And your inference from their use of the
17  triangulation method was that the flows were too deep
18  for them to get across the river, right?
19      A.    That's what I've been told by licensed
20  surveyors.
21      Q.    Who told you that?
22      A.    It was a surveyor that works for the Land
23  Department.
24      Q.    What's his name or her name?
25      A.    His.  And I would have to look it up.  Do you
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 1  want to wait?
 2      Q.    How easy is it to access that information?
 3      A.    Take me less than five minutes.
 4      Q.    Why don't you just hold off and maybe we can
 5  address it after a break.
 6      A.    Okay.
 7      Q.    Is it possible that a surveyor in that time
 8  period might have used triangulation because of the
 9  presence of thicker vegetation along the river?
10      A.    I don't know.
11      Q.    Is it possible that a surveyor might have
12  used triangulation as a method of convenience for one
13  reason or another?
14      A.    I'm not sure I understand what you mean by
15  "convenience."  What out of convenience?
16      Q.    Well, I mean, it's easier to triangulate than
17  it is to cross the river.
18                 COMMISSIONER HORTON:  Takes more time.
19                 THE WITNESS:  No, that doesn't sound
20  like a reasonable thing to me.
21  BY MR. MURPHY:
22      Q.    Would there be circumstances where somebody
23  surveying a river would have to cut through trees or
24  brush to get to the other side in order to conduct a
25  survey?
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 1      A.    I would imagine there were places in rivers
 2  and outside of rivers where they have to cut through
 3  brush to drag their chains.
 4      Q.    All right.  Slide 38 of your presentation, I
 5  think you skipped over this, but I do have a few
 6  questions.  It talked about the ordinary and natural
 7  condition.  You did mention that the flow rate that you
 8  want to look at would be the median flow, right?
 9      A.    That is one of the flow rates that we looked
10  at, yes.
11      Q.    Now, you say that the flood, by definition,
12  is not ordinary, right?
13      A.    Yes.
14      Q.    Now, would you agree with me that that's a
15  distinction of legal definition, not necessarily of a
16  definition in your profession?
17      A.    No, I would say most hydrologists would tell
18  you that floods are not ordinary, particularly in
19  Arizona.
20      Q.    Well, they do occur on a periodic basis,
21  don't they?
22      A.    I guess I'm thinking from a day-to-day
23  duration, so no, they --  Do they occur periodically,
24  yes, floods occur periodically.
25      Q.    I mean, you hear the expression five-year
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 1  flood, ten-year flood.  I mean, how do those
 2  expressions come to be?
 3      A.    They are expressions of the statistical
 4  probability of the occurrence of a specific peak
 5  discharge.
 6      Q.    You agree that flooding is a natural event,
 7  don't you?
 8      A.    Oh, it can be.  It can also be not natural.
 9  But flooding does occur naturally.
10      Q.    The effects of a flood can last longer than
11  the period of the flooding itself, right?
12      A.    I believe I said that too.
13      Q.    Slide 40 discusses more about the natural
14  aspect of the ordinary and natural condition.  Your
15  first bullet point says, "Natural" -- it says, "The
16  condition without human impact."  Your next bullet
17  point says it's not possible to determine a condition
18  with zero impact.  Do you agree with that?
19      A.    I agree that that's what it says, yes.
20      Q.    And then your next position -- or, statement
21  here is that it's possible to determine condition with
22  no human impacts that significantly reduce or enhance
23  navigability, correct?
24      A.    That's what it says, yes.
25      Q.    Part of that is addressing what the Arizona
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 1  court said in the Winkleman case about how you look at
 2  the river for determining navigability, right?
 3      A.    Part of that is --  Would you repeat the
 4  question?
 5      Q.    Well, yeah.  You've got, like, at the very
 6  bottom of the slide -- I mean, you look confused, but
 7  at the bottom of your own slide says, "Winkleman:
 8  (Best evidence:  1800's to 1860's)."  I mean, Winkleman
 9  basically said, before making that statement, that
10  ideally you would look at the river before humans were
11  in the area, but because that's not possible, we have
12  to look at the best other evidence we have, and that
13  would be 1800 to 1860s.  Does that sound right?
14      A.    Certainly looking at 1800 to 1860, to the
15  degree we can, is very helpful for figuring out
16  ordinary and natural, yes.
17      Q.    And you agree that it would be impossible to
18  get any information on a time period along the Salt
19  River before human settlement?
20      A.    Well, just by being there to observe it,
21  you've probably made some level of change to it.
22      Q.    I'm not sure that's answering the question.
23            I think my question was, it would be
24  impossible to come up with evidence of the condition of
25  the Salt River before human settlement in the area?
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 1      A.    No, it would not be impossible to come with
 2  evidence.  You can come up with geologic evidence.
 3      Q.    Okay.
 4      A.    But certainly historic evidence --  Clearly,
 5  you're not going to read a newspaper account of people
 6  on the river before people got here.
 7      Q.    Does that standard that the Court articulated
 8  in Winkelman pose difficulties?
 9      A.    I don't see any insurmountable difficulties
10  there.  I guess it's more difficult to determine the
11  ordinary and natural condition prior to human impact
12  than it is to determine the existing condition after
13  human impact.  So I guess if that's what you consider
14  to be a difficulty, then I'm sure it's a little more
15  difficult.
16      Q.    Does it involve a certain amount of
17  speculation?
18      A.    I would say engineering judgment or
19  scientific understanding.  I wouldn't consider that to
20  be speculation.
21      Q.    With regard to the specific time period
22  identified, which is 1800s to 1860s, how many reported
23  boating accounts are there for that time period?
24      A.    None.
25      Q.    And there were people here at the time,
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 1  right?
 2      A.    There were a few.
 3      Q.    When you say "a few," what do you mean?
 4      A.    Well, my understanding is that the population
 5  of Phoenix in 1868 when Mr. Ingalls went through and he
 6  made his comment -- he said there were something like
 7  50 people.  Then prior to that, my understanding from
 8  reading the record is that this was kind of a no man's
 9  land, until you get down to the region where your
10  client is.  There was an Indian population down there.
11  I don't know the numbers down there, though.  It was
12  sparsely populated, certainly, compared to today's
13  population.
14      Q.    In Slides 41 and 42 of your presentation, you
15  talk about the terms "unstable" in 41 and "erratic" in
16  42.  What was the purpose of these slides?
17      A.    We've heard some discussions in the past
18  hearings, the previous go-rounds, where people talked
19  about the river being unstable and the river being
20  erratic, so I wanted to put some context around those
21  terms and what that might mean in relation to
22  navigability.
23      Q.    Were those terms used in any prior decisions
24  of ANSAC, that you're aware of?
25      A.    They could have been, yeah.
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 1      Q.    Was it an effort to respond to that use of
 2  terminology in those prior decisions?
 3      A.    Could be, in part, yes.
 4      Q.    Do you know?
 5      A.    In part, yes.
 6      Q.    Okay.  I mean, you took the decision and you
 7  saw unstable and erratic, and you said, "Hey, those
 8  aren't scientific terms.  I want to set the record
 9  straight"?
10      A.    I don't think I used the words "they aren't
11  scientific terms."  I think what I wanted to say was to
12  give some context and perspective on how someone might
13  use the word "unstable" and someone else might hear
14  that word and interpret something different, so . . .
15      Q.    This is Slide 45 of your presentation, where
16  you discuss terminology.  You talked about sandbars.
17  You agree that there are sandbars on the Lower Salt
18  River?
19      A.    The Lower Salt River being?
20      Q.    5 and 6.
21      A.    5 and 6.
22      Q.    Segments 5 and 6.
23      A.    Certainly, today, I would say the riverbed of
24  Segment 6 today, I guess, in one sense you could call
25  the whole thing a sandbar, because it's a dry river,
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 1  with the exception of Town Lake and some gravel mines,
 2  some sewer effluent.
 3            In the flowing part of Segment 5, sandbars --
 4  there may be some sandbars.  I'm just kind of drawing a
 5  blank.  There's certainly some gravel bars, which I
 6  would distinguish -- maybe you mean the same kind of
 7  thing.  Like I say, they tend to be on the sides of the
 8  river.  Occasionally, you'll get a mid-channel gravel
 9  island or gravel bar.  And there's probably some sand
10  in the matrix of the material that make up those bars,
11  yeah.
12      Q.    Sandbar, if it exists in a river, affects
13  boating to the extent that you have to go around it,
14  right?
15      A.    Around it or you go over it, depending on how
16  deep the water is and how you're using that term.  But
17  yeah, you go around it, avoid it.
18      Q.    Do sandbars move around in riverbeds?
19      A.    Uh-huh.
20      Q.    That's a yes?
21      A.    Yes.  Sorry.
22      Q.    That's all right.
23      A.    Yeah, my understanding --  Well, if you've
24  read some Mark Twain, the time he spent as a riverboat
25  captain on the Mississippi, that's a big part of the
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 1  job of a riverboat captain is to know where the
 2  sandbars are moved.  They talk to each other and say,
 3  "Oh, it was on this bend and it's shallow now.  Go to
 4  the other side," et cetera.  So yeah, they do move
 5  around.
 6      Q.    Now, Slide 48 was essentially a preview of
 7  the State's findings and conclusions.  As I understand
 8  it, your findings were that Segment 1 is not navigable,
 9  Segments 2 through 6 were navigable in the Salt River's
10  ordinary and natural condition, right?
11      A.    Yes.
12      Q.    On Slide 48, the last two bullets, one reads,
13  "Extensive modern recreational boating" and the next
14  reads, "Existing commercial boating activity."  What
15  commercial boating activity is not intertwined with the
16  modern recreational boating?
17      A.    I would include in commercial boating the
18  Game & Fish Department's fish surveys, being paid to go
19  down the river and monitor fish.  I would include the
20  sheriff's activities.  I guess to your argument,
21  they're regulating primary recreation there, although
22  some of it is commercial recreation.
23      Q.    I think we identify our -- again, correct me
24  if I'm wrong -- but I would label those as governmental
25  activities related to recreation.
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 1      A.    Okay.  You would.
 2      Q.    Is that an inaccurate label for those
 3  activities?
 4      A.    Both of those are government, yes.
 5      Q.    Both related to recreation?
 6      A.    No, not sure Game & Fish is related to
 7  recreation.
 8      Q.    What would you say it's related to?
 9      A.    I believe their intent is to monitor the
10  health of the aquatic fish population on the Salt
11  River.
12      Q.    So maybe not a recreational purpose but a
13  governmental purpose?
14      A.    Yes.  They're government people doing that,
15  yep.
16      Q.    It doesn't sound commercial, to me.  I mean,
17  what's the commercial aspect of that other than Game &
18  Fish might be using a contractor?
19      A.    You know, I think that's for you lawyers to
20  get into, whether government is commerce or not.  But
21  it seems like they spend and earn money and probably
22  spend more than they earn.  We're sitting here in front
23  of a governmental body today, and I'll bet you there's
24  a lot of people getting paid for it.
25      Q.    Segment 1 -- why is Segment 1 not navigable,
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 1  in your opinion?
 2      A.    Would you accept for the reasons that I went
 3  through in great detail over the last three days?
 4      Q.    Well, let's talk about some aspects of that.
 5  You indicated that there were numerous rapids on
 6  Segment 1, that also it had been boated.  Why is it not
 7  navigable if it has been successfully boated?
 8      A.    Is it your opinion any river that's been
 9  boated is navigable?
10      Q.    Is it yours?
11      A.    I've never said that.
12      Q.    So what's required beyond boating to make a
13  segment navigable?
14      A.    Oh, goodness.  I think I've given 10 hours of
15  testimony on that very topic.  Well, whether it was
16  used or susceptible of being used as a highway in
17  commerce in its ordinary and natural condition for
18  trade or travel on water as of the time of statehood.
19      Q.    Okay.  What would be the difference between
20  the boating trips that have taken place on Segment 1
21  and the boating trips that have taken place on Segment
22  2?  Is it just that there's more on 2 than on 1?
23      A.    No.
24      Q.    So what attributes other than -- let's say
25  other than the rapids, what attributes of Segment 1
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 1  make it non-navigable as compared to Segment 2?
 2      A.    One of the sources of amusement or
 3  frustration, it seems, is when I say the river's not
 4  navigable, I seem to get as much grief as when I say
 5  it's navigable.  Maybe that tells me that I'm in
 6  exactly the right place, equally hated for whatever
 7  decision I make.  I'll do my best to try to answer your
 8  question.  I believe that I went through this in some
 9  detail already.  The differences between Segment 1 and
10  2, is that what you're trying to get from me?
11      Q.    Yeah.
12      A.    Okay.  There's a difference in slope.
13  There's a difference in the severity, the number, the
14  spacing of the rapids.  There's a difference in the
15  flow rate.  There's certainly a difference in the types
16  of boats that were able to go down there and that are
17  today.  I would say that the boats that are able to
18  successfully navigate Segment 1 are not meaningfully
19  similar to boats that were available as of the time of
20  statehood, at least under ordinary flow conditions.
21  There may be times when you could get boats down small
22  parts of Segment 1 when you're in that sweet spot, if
23  you will, of certain flow rates, but the occurrence of
24  those flow rates is not -- doesn't occur as much as it
25  does in Segment 2 and certainly in segments below that.
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 1      Q.    So is difficulty in navigating a river part
 2  of that decision calculus?
 3      A.    To a degree, yes.
 4      Q.    You mentioned a few times that Segment 1 is
 5  100 percent tribal lands and that boating is currently
 6  not permitted there.
 7      A.    That's correct.
 8      Q.    Did those facts play into your opinion, the
 9  decision -- or, that Segment 1 was not navigable?
10      A.    Not directly.
11      Q.    When you say indirectly, as I understood
12  maybe what you said earlier, there's just not as much
13  information about Segment 1 as there are about the
14  other segments?
15      A.    That is part of the equation there, yes.
16      Q.    And some people do illegally boat Segment 1?
17      A.    So I've heard.  I have not.
18                 CHAIRMAN NOBLE:  Mr. Murphy, we would
19  like to take a break.  Would that be all right with
20  you?
21                 MR. MURPHY:  Absolutely fine with me.
22                 CHAIRMAN NOBLE:  Thank you.
23                 We will be in recess for 10 minutes.
24  Make that 2:40 p.m.
25            (A recess was taken from 2:30 p.m. to
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 1  2:40 p.m.)
 2                 CHAIRMAN NOBLE:  Okay, Mr. Murphy.
 3  We're ready to begin.
 4  BY MR. MURPHY:
 5      Q.    Mr. Fuller, the place you picked to divide
 6  Segment 1 and Segment 2, was that the bridge over the
 7  river on U.S. 60?
 8      A.    No.  It was Apache Falls.
 9      Q.    Okay.  Close to the bridge, just slightly --
10  is that slightly upstream from the bridge?
11      A.    Yes.
12      Q.    Okay.  Now, in Segment 2, there is permitting
13  that takes place for trips on the river, right?
14      A.    Yes.
15      Q.    And the permitting is for individual or
16  commercial recreational trips down the river, correct?
17      A.    From what I understood from yesterday's
18  testimony, they either have permits or they have a
19  contract.  There are two types of permits.  So from the
20  tribe, there are contracts between them and commercial
21  vendors.  Whether that constitutes a permit, I don't
22  know.  If you're out there as a private boater and you
23  launch from the bridge, you need a permit.  In fact, if
24  you launch from Hoodoo, you need a permit.
25            And then from the Forest Service perspective,
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 1  yes, there are also permits that they issue both to
 2  commercial and private parties.
 3      Q.    I'm on Slide 59 of your PowerPoint
 4  presentation.  The boating that takes place on Segment
 5  2 is exclusively recreational boating, right?
 6      A.    Well, as we heard yesterday or today or
 7  whenever it was, there is commercial recreational
 8  boating.  I think Alex would make the argument that he
 9  is earning a living from that, which seems like
10  commercial to me.  But the people that he's taking down
11  there are recreating, having a good time.  And then
12  we've had this discussion about the Game & Fish folks
13  that go down this segment of the river, and your
14  contention is that is not commercial.  My contention is
15  it seems like it to me, but I'll leave you attorneys to
16  work out the nuances of that.
17      Q.    Now, there were some segments -- or, parts of
18  Segment 2 -- I don't want to say segments of Segment
19  2 -- there are parts of Segment 2 that -- was it
20  Segment 2 where the features were Kiss and Tell, Bump
21  and Grind, and Maytag Rapid?
22      A.    Those are all in Segment 2, yes.
23      Q.    And the way those places got those names, in
24  part, was from the potential effect of incorrectly
25  passing through the feature or a desired effect of
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 1  passing through the feature?
 2      A.    I think the way they got those names is
 3  people rafting the river like to make up names for
 4  places.  So to tell you the truth, I could speculate,
 5  but I don't know for sure how they got the names.
 6  They're not place names on a USGS map.
 7      Q.    At two places on Segment 2, I think you
 8  talked about boulders that had fallen into the river.
 9      A.    It's possible.  I can think of one offhand.
10  I can think of lots of boulders in the river.
11      Q.    And boulders in the river can be obstacles to
12  navigation?
13      A.    Can't go through them.
14      Q.    I think you also testified that when you're
15  going over rapids -- and this was in conjunction with
16  your testimony on Segment 2 -- that you have to be,
17  quote, set up right to go over the rapid.  Is that
18  accurate?
19      A.    You don't have to be, but setting up right is
20  definitely a good way to make for a successful run down
21  a rapid.
22      Q.    And part of being set up right is being in
23  the right boat to be set up correctly, would you agree?
24      A.    No, that's not how I meant it.  But being in
25  the right boat is a good idea.
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 1      Q.    You also said --  When you talked about the
 2  decision to go over certain rapids, I think you said,
 3  "It depends on what your decision at the moment is and
 4  what you're feeling."  What does that mean?
 5      A.    What does that mean?  I'm an old man.  Some
 6  days I feel like I got it; some days I feel like I
 7  don't.
 8      Q.    Define old.
 9      A.    Gray hair, achy bones.
10            Some days you feel it; some days you don't.
11  If that helps you at all, yeah.  With a lot of things.
12  Driving your car down the highway, got to get over to
13  the carpool lane.  You go for it or not?  Sometimes you
14  do and sometimes you don't.
15      Q.    Were you also possibly referring to the idea
16  there may be some times when you're going -- running a
17  river where you want the maximum thrill experience,
18  maybe sometimes you don't?
19      A.    Yeah.
20      Q.    Now, in a nonrecreational, commercial
21  context, though, I mean, that's not a decision you
22  would make, is it?
23      A.    What's not a decision you would make?  To not
24  do it or to do it ?
25      Q.    Well, to do a thrill versus not a thrill.
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 1      A.    Some folks might choose just to -- just to
 2  liven up their day, they might try to take a bouncier
 3  route.  They might be trying to determine if they
 4  could.  They might not have set up correct and then
 5  ended up in the bouncier route.  So I really can't say
 6  that that is or isn't a decision you would make.
 7      Q.    Would you agree that if you are enjoying a
 8  river for recreational purposes, that you're not on a
 9  strict timetable?
10      A.    No, I would not agree.
11      Q.    Why not?
12      A.    Quite often, you have a shuttle that's coming
13  on a certain day that you've got to get there for that
14  particular time.  On the Salt River, the way the
15  permits used to be, you had to hit your entry point to
16  the wilderness at a certain day, so you had some
17  schedule there.  You have schedule issues related to
18  campgrounds.  First one there gets the campground, the
19  second one keeps paddling.  You have schedule issues
20  related to dark -- darkness.  Could be lots of
21  different things.
22      Q.    Slide 72, you discussed the river conditions
23  under Lake Roosevelt.  And I think what you said is,
24  "We don't have a time machine.  We can't go back."
25  Would it be fair to say that a lot of what you have to
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 1  do on determining the actual condition, let's say, of
 2  the riverbed, river channel under Lake Roosevelt would
 3  just be guesswork at this point?
 4      A.    No, I wouldn't characterize it as guesswork.
 5      Q.    Were you able to determine the actual
 6  condition of the boating channel?
 7      A.    To a degree, yes.
 8      Q.    How was this done again?
 9      A.    We have photographs of some places.  We have
10  some maps.  And we have knowledge of the principles of
11  hydrology, hydraulics, geomorphology, and we have a few
12  descriptions.
13      Q.    But there's still a lot of gaps that those
14  things leave when it comes to that particular area?
15      A.    There are some gaps.
16      Q.    In your discussion of Segment 4 in Slide 75,
17  your third blue bullet point down says, "Probable
18  Channel Characteristics."  These are labeled as
19  probable because we can't look right now and see what
20  they are, right?
21      A.    Yes.
22      Q.    And I think you said you used a 1907 map for
23  this work?
24      A.    I would need to look back and see the exact
25  date, but it was a map that predates the reservoirs
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 1  that are in place now.
 2      Q.    I think you also said earlier this week,
 3  "Maps don't tell us that there were rapids there, but
 4  they don't eliminate the possibility."  Is that
 5  accurate?
 6      A.    Parsing out what you said, maps don't tell us
 7  if there were rapids there.  The maps do not tell us
 8  that there were positively -- there are no rapids
 9  mapped on the maps -- shown on the maps, is what I
10  meant to say.  But it's possible that there were rapids
11  there.  In fact, I think it's likely that there were
12  rapids there, but none that reached the level of being
13  shown on the map.
14      Q.    There's no way today to say, if there are
15  rapids there, what class of rapid that would be.
16      A.    I would say that there are ways of telling,
17  but none of those ways were within the reach of my
18  information that I had, was able to get, or could
19  afford to do.
20      Q.    There are probably some really expensive ways
21  to look, aren't there?
22      A.    It would be more expensive than the budgets I
23  had, yes.  Possibly.  Although there's --  My guess is
24  that there are maps -- detailed maps of the areas
25  underneath the reservoirs, and those might be
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 1  sufficient.  And looking -- if those maps do exist and
 2  were provided to me, I probably could tell you where
 3  the rapids were.  That wouldn't be particularly
 4  expensive.  But yes, there are some expensive ways.
 5      Q.    Slide 89, you're discussing Segment 5.  And
 6  Segment 5, from what I've gleaned, is where everybody
 7  but me has been tubing on the Salt River.
 8      A.    You should come out and do it -- or, maybe
 9  not tubing.  Come on a boat.
10      Q.    You said in testifying about that, "I don't
11  consider a tube a boat."
12      A.    No.
13      Q.    Tell me why.
14      A.    A tube is a toy.  You know, it's interesting
15  I'm having to argue this.  I think you would accept
16  that.  Yeah, I don't think most people would say a
17  blown-up innertube was a boat.  You know, if your wife
18  said, "Hey, go buy us a boat, honey," and you came back
19  with an innertube, I think she would say, "What the
20  heck?"  Or if you said, "Hey, we're going to go boating
21  on the ocean today," and you came back with a tube --
22  You know, I don't think it has the generally understood
23  characteristics of a boat.  Doesn't have a bottom.  In
24  the sense that it floats on water and people can sit in
25  it, I guess that makes it a boat.
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 1      Q.    And it can get you from point A to point B?
 2      A.    Yeah.
 3      Q.    If I recall, when we were talking on the Gila
 4  River, there were some interesting boats that were
 5  utilized on the Gila.  For example, there was one, I
 6  think, that was a boat with wheels.  Do you remember
 7  that one?
 8      A.    There was a wagon that was built to be
 9  converted into a boat, that I recall.  There was a
10  general or somebody that tried to convert some wagons
11  into a boat.  My understanding is they took the wheels
12  off.  So I don't recall any boats with wheels, no.
13      Q.    That was what happened when the guy said,
14  "Hey, go get me a boat," and the guy came back with a
15  wagon, right?
16      A.    No.  That's not quite how that one went down.
17  Good joke.
18      Q.    Do you think that there are any particular
19  attributes that a craft must have to be called a boat?
20      A.    Well, I guess in my own --  You know, there's
21  probably somebody out there who's done a dissertation
22  on this thing or published some government study on it,
23  so -- and I'm unaware of these, as I sit here today.
24            So yes, there are probably attributes.  In my
25  mind, as I sit here today, not having thought about it
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 1  until you asked me this question, in my mind, the
 2  attributes would be -- of a boat would be something
 3  that you ride on or in without your rear end hanging in
 4  the water and your arms and legs hanging over the
 5  sides.  It would typically have a bottom to it or a
 6  floor, some kinds of sides, and a front and a back.
 7  Yeah.
 8      Q.    If I stitch a bottom into my inner tube, does
 9  it become a boat?
10      A.    Well, you know, maybe if you took one of
11  the --  I don't know if the equipment up at Mr. Hood's
12  mines have tubes in those big equipment.  I would
13  imagine a tire that went with some of those loaders
14  would be awfully big and you could probably fit four or
15  five people in there and put some kind of a floor on
16  there, and it would look somewhat analogous to a rubber
17  raft, one of those bucket boats.  I don't know, maybe
18  that would constitute a boat.  I'm not relying on tubes
19  for -- I guess the bottom line is I'm not relying on
20  tubing for my opinions of navigability.  I'm not aware
21  of any court case where anybody said, "Well, you can't
22  take what Mr. Fuller calls boats, but you could take
23  tubes so we're going to call it navigable."  I don't
24  know.  I'm floundering around here.  I just don't think
25  it was important.  It wasn't a factor in my
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 1  decision-making.
 2      Q.    Are there any --  Other than what we've
 3  discussed earlier with regard to the, let's say,
 4  sheriff's office or Fish and Wildlife activities, are
 5  there any other nonrecreational, commercial uses on
 6  Segment 5?
 7      A.    You're asking to exclude people that rent
 8  kayaks or rent boats, then; you're calling that
 9  recreational-type stuff?
10      Q.    Yeah, anything that's not related to
11  recreational use.
12      A.    Nothing that's related to recreational use.
13  I can't think of anything, as I sit here today.
14
15            EXAMINATION BY COMMISSIONER ALLEN
16                 COMMISSIONER ALLEN:  Pardon me.  Doesn't
17  it have something to do with the time frame?
18                 THE WITNESS:  Doesn't the fact that
19  there's --  Well, they do shut the river off.
20                 COMMISSIONER ALLEN:  No, not now, but
21  then.
22                 THE WITNESS:  The fact that there's
23  not -- the time frame -- in its ordinary and natural
24  condition?
25                 COMMISSIONER ALLEN:  Right.
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 1                 THE WITNESS:  I understand that to be a
 2  different question than what you're asking.  I thought
 3  you were asking about today.
 4                 COMMISSIONER ALLEN:  I don't think
 5  that's important.
 6                 THE WITNESS:  Okay.
 7
 8               CROSS-EXAMINATION (Continued)
 9  BY MR. MURPHY:
10      Q.    By the way, I'm looking at Slide 94.  And
11  this is the historical map of Segment 5.  This was
12  mentioned earlier.  There's, like --  I see at least
13  three or four places on this map where the river splits
14  into at least two channels.  Is that accurate?
15      A.    I count one split, two splits, three splits.
16  The ones at the bottom there, I'm not sure whether you
17  call them an island or a split, but there's two more
18  where there's some land mapped between the channels.
19      Q.    Slide 107, would it be fair to say that this
20  is a summary of the categories of information that
21  would be found in the written reports that you provided
22  to the State Land Department on the Salt River?
23      A.    Yes.
24      Q.    I don't know if the reports are broken into
25  chapters, but most of these are separate sections of
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 1  those reports, right?
 2      A.    Some of those are chapters, some of those are
 3  included within those chapters.
 4      Q.    Some of this work was done by individuals
 5  other than yourself, right?
 6      A.    Yes.
 7      Q.    When you reviewed -- and I'm assuming you
 8  reviewed this information at the time the report was
 9  finalized, correct?
10      A.    By "this information," you mean the Land
11  Department reports?
12      Q.    Yeah.  I mean, you reviewed the work that
13  others had done that became part of the final report?
14      A.    Yes.  With the exception of the original
15  Upper Salt reports, there were parts of that that I was
16  not the principal on, and I did not review.  But the
17  original set for the revisions, that was my work.
18      Q.    What's your understanding of the
19  archeological evidence of boating on the Salt River?
20      A.    If you go to the next two slides, that kind
21  of summarizes.  Three slides.
22      Q.    Tell me which slide you're referring to.  I'm
23  looking at 110.
24      A.    You were asking me questions when I was on
25  Slide 107.
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 1      Q.    Sorry.
 2      A.    108 is a summary of archeological findings.
 3  109 is a map, has archeological data on that.  And 110
 4  as well.
 5      Q.    Sir, what I'm asking you is, what's your
 6  understanding of archeological evidence of boating on
 7  the Salt River?
 8      A.    Yeah, as I presented in my presentation, it's
 9  these three sides -- kind of boil it down, there's lots
10  of archeological information about the context and the
11  area around the Salt River.  When it comes to actual
12  boating, the four points in blue on Slide 110 relate to
13  the scant evidence, I'll tell you, of boating that we
14  know of on Salt River, and that's all the Lower Salt.
15      Q.    Now, Cushing is Frank Cushing who explored
16  the area in the late 1800s, right?
17      A.    I believe so.
18      Q.    He spent, I think, several years at Zuni
19  Pueblo in New Mexico.  Is that right?
20      A.    That is outside the Salt River, and that, I
21  don't know.
22      Q.    Now, the second citation after "Hohokam
23  boats" says "USBR, 2000."  Do you know offhand which
24  publication that was?
25      A.    Offhand, no.  But it's in the Land Department


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 696


 1  report.  That's Bureau of Reclamation -- no, actually,
 2  it wouldn't be, would it?  Well, it would be in the
 3  update.  Something that we've disclosed, so I would
 4  have to look that up.
 5      Q.    If I look at the second bullet point down, it
 6  says, "Balsa rafts in canals."  And the primary source
 7  listed for that is "Wilcox, 1993."
 8      A.    Yeah.
 9      Q.    So I'm showing you now -- this is page -- see
10  if I can get a page number -- 2-13 of State Land
11  Department Exhibit 30, which is your 2003 report on the
12  Lower Salt River.  Does that look familiar to you?
13      A.    It does.
14      Q.    So the line that cites Wilcox 1993, I had a
15  hard time finding this because it's not in the
16  bibliography to the report, but the line reads, "In the
17  late nineteenth century, Cushing speculated that the
18  Hohokam also used canals -- their canals for floating
19  balsa rafts."  And then the cite is a personal
20  communication that I'm assuming Mr. Gilpin had with
21  David Wilcox?
22      A.    Him or a Dawn -- Greenwald is her name, I
23  think, were the two people that worked on the
24  archaeology.
25      Q.    And so this is not really evidence of Hohokam
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 1  boat use but speculation about Hohokam boat use, right?
 2      A.    That's what it says there, yes.
 3      Q.    Any idea where the Hohokam would get balsa
 4  for making boats?
 5      A.    I do not.
 6      Q.    And the Cushing mentioned in this report
 7  would be the same Cushing cited in the first bullet
 8  point, right?
 9      A.    Yes.  As far as I know.
10      Q.    I think at that time Mr. Wilcox had either
11  just finished or was finishing a book on Mr. Cushing.
12  Were you aware of that?
13      A.    No.
14      Q.    So the third and fourth bullet points are new
15  information and the source cited is Henderson, 2015.
16  That's the cultural assessment done -- was that in
17  conjunction with the Sky Train?
18      A.    I believe so.
19      Q.    Did you read that cultural assessment?
20      A.    I read parts of it.
21      Q.    Is it fair to say that anything in your
22  PowerPoint that's updated from 2003 to what you
23  presented this week would be exclusively your work?
24      A.    Well, I made the PowerPoint.  I put that in
25  there.
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 1      Q.    So the discussion in this Henderson report
 2  about boats and the Hohokam was in conjunction with an
 3  area they called Feature 57, I believe.  Does that
 4  sound familiar?
 5      A.    Vaguely, yes.
 6      Q.    I'm looking at the report, and it's marked as
 7  State Land Department 313.  This is labeled
 8  "Henderson - Hohokam Irrigation and Agriculture."  I'm
 9  on page 91.  This says, "Feature 57 was an enigmatic
10  canal-side basin tentatively interpreted as having
11  served as a field tail water return point, a boat or
12  raft slip or a feature for soaking potter's clay,
13  hides, or other products."  Do you see that there?
14      A.    You're looking at your computer screen, so --
15      Q.    It's right behind you.
16      A.    Behind me?
17      Q.    Yeah.
18            I can make that bigger, if you need me to.
19      A.    Yes, I do see that.
20      Q.    So their initial look at Feature 57 said this
21  could be one of two or three different things, right?
22      A.    Yes.  If you read on, they describe the
23  discussion around that with -- they talk about their
24  speculation about that feature.  I think that's how I
25  presented that yesterday.
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 1      Q.    Well, let's read on.  So if we go down to the
 2  discussion -- and this is on page -- I think it's page
 3  100 of the Henderson report.  The first highlighted
 4  section says, "Initial post-field research focused on
 5  interpretations relating to Feature 57 having
 6  functioned as a walk-in for canal access, a tail water
 7  collection basin, or as an artificial wetland to
 8  cultivate plant food or weaving materials."
 9            Is that accurate?
10      A.    I believe you read it correctly.
11      Q.    Then at the bottom, it says, "After all lines
12  of evidence were explored, Feature 57 is cautiously
13  interpreted as a boat or raft slip and/or a pool for
14  soaking products, such as potter's clay; plant
15  materials, such as agave fiber; and hides.  In the
16  final analysis, a variety of activities likely occurred
17  in and around the Feature 57."
18      A.    And you should point out that these are on a
19  canal, not on the river, as well.
20      Q.    Okay.  Any use of Feature 57 as a boat or
21  raft slip is purely speculative, right?
22      A.    That's what they said.  Speculative --  They
23  made an interpretation.  They used the word
24  "speculative" and other words and whatnot.  Yeah, I
25  don't think there was a plaque there that said "This is
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 1  a boat ramp," so . . .
 2      Q.    It could just as easily have been a place for
 3  working with potter's clay.
 4      A.    According to that, that's one of the possible
 5  interpretations.
 6      Q.    Did you dig further into the sources utilized
 7  by Henderson and the others in putting this report
 8  together?
 9      A.    No.
10      Q.    And just to be clear, I know that there's off
11  and on been mention of the discovery of a canoe or a
12  boat in these canals.  I mean, that's all speculation,
13  isn't it?
14      A.    I don't know how you're characterizing it as
15  speculation.  You know, that would be a good question
16  to ask an archaeologist, what degree of certainty they
17  had there.
18            From my perspective, this was information
19  that was -- in terms of Mr. Cushing, was presented in
20  the Land Department report, I presented it as that, and
21  I think I also yesterday or the day before, when I was
22  talking about this, said that I don't think the case
23  turns on whether or not the Hohokam used boats or not.
24  And I think I used the word "scanned evidence" or
25  something like that.  In fact, I think we've talked
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 1  about it more now today than we did going past it the
 2  other day.
 3      Q.    Sure.  I'm on page 111 of Henderson's report.
 4  Again, this is marked as State Land Department 313.  In
 5  the highlighted section, when they're discussing
 6  Feature 57 as a boat or raft slip, the author says,
 7  "This interpretation is offered again with due caution
 8  and trepidation, yet seems worthy -- worth entertaining
 9  until more data are recovered from such -- other such
10  features or until somebody uncovers a Hohokam raft."
11  [Quoted as read.]
12            Do you agree with that?
13      A.    Yep.  Yes.
14      Q.    Now, then in the next -- at the end of the
15  paragraph, they cite Hodge, 1893.
16      A.    I forget, did you read the next sentence
17  that's not highlighted there, where it said only one
18  possible raft or balsa has been reported?
19      Q.    Sure.  We're getting to that.
20      A.    Oh, okay.
21      Q.    That's Hodge, 1893.
22      A.    I think that answers your question what balsa
23  is.  That's what they maybe mean by the word "balsa."
24  I don't know.  It might be worth entertaining.
25      Q.    Do you know who Hodge is?
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 1      A.    I understand that he was a
 2  historian/archaeologist that was here in the late
 3  1800s.
 4      Q.    He was part of the Hemenway expedition or
 5  exploration that Cushing led, right?
 6      A.    Good for him.  I don't know.
 7      Q.    Essentially, if we go back to -- if I
 8  represent to you that Hodge's interpretations are from
 9  his experience on the Hemenway expedition, that
10  essentially means that all four of these bullet points
11  are essentially one source, right?  It's all from
12  Cushing's expedition.
13      A.    My understanding of what you just read to me
14  was that Henderson was digging up some of their own
15  interpretations -- or, they were making interpretations
16  of features that were described.  So if you're telling
17  me otherwise, you know, solid information, I'm
18  perfectly willing to live with that.
19      Q.    Do you know whether, of his brother-in-law
20  Cushing, Hodge ever said that he suffered from an
21  overwrought imagination?
22      A.    I am not privy to the familiar -- family
23  discussions of the Hodge or the Cushing family,
24  so . . .
25      Q.    So you wouldn't know if he also said that
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 1  he -- that Cushing did not hesitate to exaggerate to
 2  gain a point?
 3      A.    I have no idea.
 4      Q.    But if these -- if these sources all
 5  essentially relate to that initial Cushing exploration
 6  of the Salt River valley in the late 1800s -- I mean,
 7  this really isn't four separate sources of
 8  archeological evidence of boating.  It's really four
 9  reports of one trip, right?
10      A.    That seems to be your position.
11      Q.    Well, I'm asking you.
12      A.    I don't know.
13      Q.    I mean, these are sources that you used,
14  right?
15      A.    These are sources that our archaeologists
16  gave us and the other two that came up, so . . .
17      Q.    By the way, doesn't -- doesn't Hodge's
18  position seem to counter something that you put in your
19  boating PowerPoint, which is that there was no prior
20  need for navigation?  I mean, didn't Hodge say, "I
21  think there may be boats there because there was a big
22  need for navigation"?
23      A.    Can you point out to me in my prior
24  presentation where I said there was no need for
25  boating?
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 1      Q.    Well, wasn't part of your -- if I recall
 2  correctly, wasn't part of your boating presentation
 3  that there was no boating in past times because there
 4  was no need?
 5      A.    Before you put words in my mouth, why don't
 6  you pull out the citation and show me where I said
 7  that.
 8      Q.    We can just get to that later.
 9      A.    Okay.  Fair enough.
10      Q.    Bottom line here is no evidence uncovered of
11  any boats, only speculation.  Is that a fair
12  characterization of this?
13      A.    I agree, whether you agree -- believe
14  Mr. Cushing or not.
15      Q.    And this speculation, at least with regard to
16  Feature 57 in Henderson, was based exclusively on the
17  shapes of the canals that were excavated?
18      A.    I believe that's kind of how archaeology is
19  done, yeah.
20      Q.    Let's talk about Slide 112.  When you were
21  discussing Slide 112, I think you said that, "Arizona
22  was not a populous state when we started doing
23  irrigation diversions."  You were referring at that
24  point to modern irrigation diversions, right?
25      A.    Yes.
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 1      Q.    You weren't referring to the prehistoric, as
 2  they've been called, irrigation diversions, correct?
 3      A.    That's correct.
 4      Q.    So when you said, "We started doing
 5  irrigation diversions," the "we" referred to the
 6  settlers who came into the valley?
 7      A.    Yeah, I don't remember saying "we."  If I
 8  did, I certainly wasn't here digging any ditches or
 9  diverting any water.  But as you can see from the chart
10  here in 112, it starts in 1800.  The only ditches on
11  there start in 1865.  So I think it's pretty clear what
12  time frame I'm talking about.
13      Q.    Why did you choose to start this chart at
14  1800?  We know there was a substantial history on the
15  Salt River prior to that.
16      A.    Because I'm talking about basically
17  Euro-American history at this point.
18      Q.    So you don't dispute that there may be key
19  events in Salt River history that occurred before 1800?
20      A.    I think we just spent some time talking about
21  archaeology, the Hohokam.
22      Q.    And there were some great populations among
23  the Hohokam in the past, weren't there?
24      A.    I think I said that too.
25      Q.    In Slide 114, you talked about the population
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 1  along the Salt River.  And if I recall correctly, the
 2  numbers derived for 1890, 1900, and 1910 were from
 3  federal census.
 4      A.    That's my recollection too.
 5      Q.    I think what you said is 1890 and beyond, the
 6  federal government attempted to count native
 7  populations in the census.
 8      A.    That's what it said in the sources I looked
 9  at.
10      Q.    And prior to 1890, there weren't any census
11  records for you to rely on in this particular area?
12      A.    None that I found.
13      Q.    Do you dispute that there were uncounted
14  natives during those times that weren't included in the
15  census?
16      A.    I would tell you that even today, there are
17  uncounted people in every census.  But these are the
18  data we have.
19      Q.    And then on the Slide 115, you list a number
20  of towns that were located on the Salt River in 1912.
21      A.    In or about 1912, yeah.
22      Q.    Does this include any Apache or Pima-Maricopa
23  villages or towns?
24      A.    Bee Hive may be an Indian-American community.
25  Given its name, probably not.  It is today, I think,
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 1  part of the reservation, is it not?  But not
 2  specifically.
 3      Q.    When you were discussing this slide, you
 4  mentioned the population paradox, and I think what you
 5  said was when the river had water, there were no
 6  people, and when the area had people, there was no
 7  water.  Are you sure about that?
 8      A.    Okay.  You're trying to take a very literal
 9  interpretation of it, so . . .
10      Q.    Well, you said it several times throughout
11  these proceedings.  I remember you saying something
12  very similar on the Gila.
13      A.    I'll make more --  To clarify, when the river
14  had its ordinary and natural flow, there were very few
15  people.  And when there were lots more people, the
16  water had been diverted away.  Is that better for you?
17      Q.    You sure you want to go with that?
18      A.    I do.
19      Q.    But you're talking about -- when you say
20  "ordinary and natural flow," you're still talking about
21  1800 to 1860, right?
22      A.    Yeah.
23      Q.    Because we know that there was a time in the
24  past before that when there was a lot of people and
25  there was a lot of water, right?
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 1      A.    What time are you specifically referring to?
 2      Q.    Well, how many people at its peak were in the
 3  valley when the Hohokam were here?
 4      A.    What is this chapter about?  Is it about the
 5  archeology, the prehistory?  It's not.  It's about the
 6  Euro-American history.  I said that just a minute ago.
 7  It should be clear from reading the chapter.
 8      Q.    When you talk about a population paradox and
 9  when there were people, there was no water, and when
10  there was water, there were no people, that's just
11  during the Euro-American history?
12      A.    That's how I'm meaning it when I said it,
13  yes.
14      Q.    I think at its peak, the Hohokam had
15  something like 200,000 people?
16      A.    I've heard that number before, yes.
17      Q.    And there was a lot of water here during that
18  time, right?
19      A.    There was sufficient water to irrigate the
20  crops, at least for a portion of that time.  I would
21  take that to be a significant amount of water, yes.
22      Q.    Should we call your population paradox, then,
23  maybe a limited population paradox?
24      A.    Sure -- you can call it whatever you would
25  like to call it.  I stand behind what I said.  I think
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 1  it's reasonably clear to reasonable people what I
 2  meant.
 3      Q.    Well, the reason that you rely on the
 4  population paradox to support your position that there
 5  wasn't a lot of boating during the time when there was
 6  a lot of water because there weren't a lot of people
 7  here.  Is that fair?
 8      A.    In part, yes.
 9      Q.    And that would be undercut, though, by the
10  fact that we know there was a time when there was a lot
11  of people here, there was a lot of water here, no
12  evidence of boating?
13      A.    There is no evidence of boating from the --
14  there's very limited evidence of any kind of boating
15  during the Hohokam period.  I believe I've said that
16  multiple times.  But there's very little evidence
17  really much about the Hohokam people.
18      Q.    Slide 120, you talked about the Spanish
19  explorers.  And as with the Hohokam, no evidence that
20  they used any boats on the Salt River, is there?
21      A.    None, that I'm aware of.
22      Q.    There are some accounts of those explorers
23  coming through the Salt River Valley, aren't there?
24      A.    Yes.
25      Q.    With regard to the Spanish, in general, they
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 1  knew how to make boats, right?
 2      A.    I believe they did.
 3      Q.    They knew how to use boats, right?
 4      A.    I assume if you make them, you know how to
 5  use them.
 6      Q.    In Slide 121, you talk about, in your
 7  discussion of history, the Native Americans.  And,
 8  again, no record of -- and this would be more recent
 9  than the Hohokam, but, let's say, prior to -- you know,
10  let's say, 1800 to 1860, no record of Native American
11  boat use on the Salt River, correct?
12      A.    None, that I'm aware of.
13      Q.    Now, under your bullet point on the Salt
14  River Segments 5 and 6, is there an error in your first
15  two bullet points there?  I mean, shouldn't it say Pima
16  mostly on Gila River, Maricopa at Salt/Gila confluence?
17      A.    I'll have to go back and look at the notes
18  from the history chapter.  You may be correct.
19      Q.    Slide 122, you talk about early exploration
20  trappers.  Talked about Pattie, Young.  And, again,
21  with these early explorers and trappers, no boats
22  mentioned on the Salt River, correct?
23      A.    You can read it as well as I can.  I believe
24  I said that yesterday.  It says it in English.  I think
25  everybody heard me.  So, yeah, that's what it says
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 1  right there.
 2      Q.    So now we've got three groups of early
 3  inhabitants of the valley.  We have the Spanish, we
 4  have the Native American, and the early explorers.  No
 5  evidence of any boat use at all.  Is that right?
 6      A.    You add that up correctly.
 7      Q.    Slide 126, you talk about evaluating
 8  historical river descriptions.  We do have --  There
 9  are a variety of those mentioned in your report and
10  that we've talked about, correct?
11      A.    Correct.
12      Q.    There are some, you know, first-person
13  accounts.  There are some newspaper articles and
14  probably other types of accounts of descriptions of the
15  river in history.  Is that accurate?
16      A.    Yes.
17      Q.    Now, your background is not as a historian,
18  is it?
19      A.    I am not a professional historian, no.
20  That's not my job title.
21      Q.    Now, you have four or five questions here
22  that you say should be asked when you're reading
23  historical river descriptions.  I think these are what
24  you want to know as a scientist, correct?  Which is
25  what segment are you on?  What's the time of the year?
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 1  What's the ordinary condition?  Are there additional
 2  questions that you would want to ask if you are
 3  evaluating a historical account?
 4      A.    I suppose, yeah.
 5      Q.    I mean, you would want to know, for example,
 6  what the source of an account is, right?
 7      A.    Sure.
 8      Q.    You want to know who's doing the writing, if
 9  possible, correct?
10      A.    Right.
11      Q.    You might want to know what the motivation of
12  the source is, correct?
13      A.    What was the what?  Sorry.
14      Q.    The motivation of the source.  For example,
15  newspapers are in the business to make money by selling
16  ads, correct?
17      A.    And to provide the news.  But yeah, they do
18  make money or try to.
19      Q.    You might want to look at whether the
20  description is a first-person account or a person
21  reporting an account of another person, right?
22      A.    Yeah.
23      Q.    You might also want to determine if there's a
24  gap between the account and the publication of the
25  account, correct?
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 1      A.    That could be a factor, sure.
 2      Q.    You might also want to look at the
 3  specificity of the description.  That could be helpful,
 4  right?
 5      A.    Yeah.
 6      Q.    And I think you've said this earlier, and I
 7  apologize if I ask you again, but, you know, the best
 8  evidence of the navigability of a river is the use of a
 9  river for navigation, right?
10      A.    Yep.  Yep.
11      Q.    I don't know why I have Slide 131 marked
12  except that --
13                 CHAIRMAN NOBLE:  Neither do we.
14                 Let's take a break.  How long are we
15  going to be gone for?  Jon looks like he can have 15.
16  We'll take 15.
17            (A recess was taken from 3:31 p.m. to
18  3:46 p.m.)
19                 CHAIRMAN NOBLE:  Mr. Murphy, please
20  proceed.
21  BY MR. MURPHY:
22      Q.    I'm on Slide 137 of your presentation,
23  Mr. Fuller.  And this is, again, State Land
24  Department's Number 364.
25            Can you talk a little bit more about the
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 1  effect of dams on the river downstream?
 2      A.    Could you be a little more specific about
 3  what you want to know about that?
 4      Q.    How do rivers change downstream when there's
 5  a dam upstream?
 6      A.    Depends on the kind of dam, to some degree.
 7  There can be a change in the hydrology, depending on
 8  the storage volume.  For the Salt River system dams,
 9  they store a lot of water, so they have the ability to
10  shut off the river for long periods of time.  It
11  certainly changes the hydrology from whatever the
12  natural fluctuation was down to some metered flow.
13      Q.    What's the effect of the deprivation of
14  sediment?
15      A.    In the vicinity of the dam itself, there
16  tends to be some scour.  The scour will occur --
17                 COMMISSIONER ALLEN:  Downstream.
18                 THE WITNESS:  -- downstream of the dam.
19  In upstream end, you'll have sediment deposition and
20  trapping the sediment, formation of a delta.
21                 But you asked me specifically about
22  downstream.  The degree of scour that can occur
23  downstream of the dam, due to holding back of sediment,
24  it's going to be a function of several things.  It's
25  going to be a function of how the water's let out.
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 1  It's going to be a function of the supply of sediment
 2  in the reach downstream of the dam.  There may be
 3  tributaries and they're bringing in large sediment
 4  loads that, in some cases, can make up the difference
 5  over some distance.  It's gonna be a function of the
 6  size of the material downstream.  So, for instance, if
 7  you had a lot of coarse material in the bed, that may
 8  prevent scour.  You may have seen in a different stream
 9  in a different condition.  Could be the cohesiveness of
10  the sedimentary material underlying the stream.  There
11  could be differences in the amount of vegetation.  In
12  Arizona, there's been a lot of publications that write
13  about the influx of tamarisk in dam-controlled rivers
14  because of the lack of a natural flood cycle.  Those
15  are some things that come to mind.
16  BY MR. MURPHY:
17      Q.    Slide 138, this is a summary of the
18  historical descriptions of the Salt River that you
19  reviewed, right?
20      A.    Yes, it is.
21      Q.    And at least in the summary, and my
22  understanding it's in the descriptions you reviewed,
23  there's no mention of boats or boating.  Is that
24  accurate?
25      A.    These particular descriptions, you know, as I
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 1  sit here today, I don't recall any of them that are
 2  talking about boating.  There are more descriptions of
 3  the river itself.  Certainly have the historical
 4  accounts, which we include separately, where I also
 5  noted in my discussion some of the descriptions of the
 6  river from the boaters or from the reporters.  But I
 7  think in this group here, I don't recall any boaters in
 8  this group of descriptions.
 9      Q.    Were there a couple of these descriptions
10  that precede this summary slide that talked about the
11  river as being marshy in places?
12      A.    Ingalls is one that comes to mind where he
13  said that there were some areas that were marshy in the
14  river bottom near Tempe.  I'm not sure that he
15  described the river itself, certainly not the low flow
16  channel.  His drawing of the river doesn't indicate
17  that the --  The main channel, the low flow channel,
18  the boating channel, whatever you want to call it, it
19  doesn't look like a marshy channel in his drawings.  So
20  I took that to mean where they described marsh as just
21  being some part of the river bottom, rather than the
22  river channel.
23      Q.    Would it be accurate to say that some of
24  these -- in some of these historical descriptions it is
25  sometimes difficult to determine what part of the river
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 1  is being described?
 2      A.    I think you have a general knowledge from
 3  where the person is talking about.  But in terms of if
 4  you wanted to ask me within 20 feet where the person
 5  was standing, no, I don't think we have that.
 6  Typically, we don't have that level of accuracy.
 7      Q.    I'm on Slide 146, and this is a photograph of
 8  a portion of Segment 4.  I think these were a series of
 9  areas in Segment 4 -- was this prior to when the dam
10  was built?
11      A.    You're on Slide 146?  Yeah, 1904 was before
12  Roosevelt was built, yes.
13      Q.    On the bottom of the photograph in Slide 146,
14  is that a lot of sand in the river?
15      A.    Looks like a gravel bar, potentially a
16  sandbar, I suppose.  Sand and gravel in the river.  The
17  river is in the canyon bottom.  There's a clear channel
18  to the left of it, depending on where you're looking.
19  But there are riverside bars composed of some kind of
20  alluvial material.
21      Q.    Now, it was a major event in Arizona in state
22  history when this dam was built, right?
23      A.    Yeah.  I'm not that old, but that's what I
24  read.
25      Q.    Is there any documented rush of people to
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 1  boat this segment of the Salt River before the dam was
 2  built?
 3      A.    Not that I'm aware of.
 4      Q.    I mean, we know there --  These pictures, did
 5  they appear in the newspapers at the time?
 6      A.    This one was not collected from a newspaper.
 7  It's from the historical society.  I don't know whether
 8  it was or wasn't published in a newspaper or not.
 9      Q.    The building of the dam, though, was a
10  newsworthy event?
11      A.    Yes, it was.
12      Q.    Slide 156, this is a photograph, and it's
13  tagged -- in the upper right-hand corner, it says
14  Segment 6.  Do you know how it is that the location of
15  this photograph was determined to be Segment 6?
16      A.    That's my determination based on the
17  description, the notes that I had from a historian when
18  he collected this photograph.  It's from a book.  I
19  believe it's called House at Buckeye Road.  Buckeye
20  Road is on down in Segment 6.  It certainly looks like
21  the areas of Segment 6.
22      Q.    So just a best guess, based upon the
23  materials, that that was in Segment 6?
24      A.    Yes, sir.
25      Q.    All right.  Historical boating accounts,
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 1  these are primarily accounts that were taken from
 2  historic newspapers, right?
 3      A.    Primarily, yes.
 4      Q.    And I think that you've added some additional
 5  information from a previous version of your --  For
 6  some of these, you've added additional information with
 7  regard to water flow data at the time for some of these
 8  newspaper accounts?
 9      A.    That sounded like a declarative statement,
10  not a question.
11      Q.    Okay.  In your last PowerPoint, you didn't
12  have these flowcharts in the upper right-hand corner of
13  the current version of this PowerPoint?
14      A.    That's correct.
15      Q.    Those were added?
16      A.    Yes.
17      Q.    Was there anything else that was changed from
18  the most recent version of this PowerPoint -- I can't
19  remember what exhibit number it was -- to this final
20  version other than the addition of these -- these
21  charts in the historical boating accounts?
22      A.    As I recall, I played around with some of the
23  graphics to make them fit the slide better.  I caught a
24  couple of typos.  I saw a couple things that I
25  scratched my head and wasn't sure why they were there,
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 1  so I took them out.  Nothing substantive, that I
 2  recall.
 3      Q.    And your purpose in adding the charts to
 4  these newspaper accounts was to give some context with
 5  regard to when the account was believed to have take
 6  place -- taken place and what your charts indicate
 7  would be the flows for those time periods?
 8      A.    Yeah.  I wanted to -- I typically get
 9  questions about, was this a flood?  Was this high flow
10  time of year?  I thought I would provide that
11  information directly.
12      Q.    Who picked the newspaper articles that you
13  put in your PowerPoint presentation?
14      A.    I did --  What do you mean, "picked"?  Chose
15  to put the ones in --
16      Q.    Yeah.
17      A.    -- or do you mean where did they come from
18  originally?
19      Q.    It's not a hard question.  Who picked the
20  newspaper articles that you put in your PowerPoint
21  presentation?
22      A.    Yeah, I'm asking for clarification.  So . . .
23      Q.    I'm not sure I can make that any clearer.
24      A.    You mean --
25      Q.    I guess, I could make it --  I could say --
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 1      A.    So I asked you a question to clarify.  My
 2  clarifying question is, do you mean picked the accounts
 3  originally in terms of discovered the accounts, or do
 4  you mean who took the pile of accounts and decided to
 5  put them in the presentation?
 6      Q.    Well, since you raised the issue, let's break
 7  it down.  Who researched these newspaper articles?
 8      A.    Originally, our historian, Dennis Gilpin, and
 9  his team.  And since that time, we had the Chronicling
10  America website that came online, and I did that work.
11      Q.    So I have this right, then, from the report
12  in 2003 until the PowerPoint presentation before us,
13  the additional newspaper accounts were personally
14  researched by you on the Chronicling America website?
15      A.    Yes.
16      Q.    Was there any criteria that you utilized for
17  selecting the newspaper accounts that appear in your
18  presentation?
19      A.    Yes.  They needed to be boating accounts and
20  they needed to be on the Salt River.
21      Q.    Were any of these -- did anybody other than
22  yourself provide you with -- and Mr. Gilpin, in your
23  earlier report -- provide you with newspaper accounts
24  that are included in this presentation?
25      A.    Yes.
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 1      Q.    Who was that?
 2      A.    I believe the attorney generals, in doing
 3  some of their own work, came across some accounts, and
 4  they said, "Jon, what about these?"
 5      Q.    Do you know what search criteria the Attorney
 6  General's Office used for the accounts that they
 7  uncovered and provided to you?
 8      A.    No.
 9      Q.    You did not direct that research, did you?
10      A.    No.
11      Q.    For those cases, you would simply review the
12  articles that they provided to you.  And did you
13  include all of those in your presentation or some and
14  maybe not others?
15      A.    No.  They included a number of articles.  I
16  think they've been disclosed, the list of all the news
17  articles.  Some of them I didn't feel like were
18  relevant.  Some of them were not on the Salt River in
19  Arizona.  Some related to fish.  This was about
20  boating.  So like I say, I included articles -- I
21  included all of the articles, that I'm aware of, that
22  addressed boating on the Salt River, with the exception
23  of -- I eliminated a few accounts that we have found,
24  in the original pile, that related boating during
25  floods, specifically mentioned that it was a flood and
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 1  somebody was out there doing a rescue or something like
 2  that.  I ignored the flood accounts.
 3      Q.    I think you also did the same on the Gila,
 4  which is that you stated then that you left out the
 5  accounts of navigation or attempted navigation during
 6  flooding events, right?
 7      A.    It's my attempt to do that, yes.
 8      Q.    Those accounts might be useful, though,
 9  right?
10      A.    Well, I didn't say that I didn't read them,
11  but . . .
12      Q.    For example, if someone was boating during a
13  flood but the failure of their trip was due to an
14  obstacle, that might be relevant to navigation, right?
15      A.    I don't recall anything like that on the Salt
16  or the Gila, actually, so . . .
17      Q.    You also tried to exclude articles that, for
18  lack of a better way to describe it, were
19  tongue-in-cheek?
20      A.    I don't recall anything like that on the
21  Salt.
22      Q.    Well, I mean, there's -- when you were
23  researching on Chronicling America, you probably came
24  across a number of newspaper articles that reference
25  politicians and going up the Salt River that are
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 1  clearly political expressions and not expressions of
 2  navigation, right?
 3      A.    I didn't take that as an account of boating,
 4  so yeah.
 5      Q.    Generally, an account of political defeat, if
 6  I understand the expression, right?
 7      A.    You may or you may not.  I don't know.
 8      Q.    Are there inherent problems in using
 9  newspaper accounts for historical research?
10      A.    In my experience, I'm not sure of any data
11  sets that are completely problem-free, including
12  historical accounts.  I would suppose that one could
13  say yes, there are inherent problems in using newspaper
14  accounts in historical research, sure.
15      Q.    I mean, one of the problems is that a
16  newspaper account is not a primary account; it's a
17  secondhand report of an account, correct?
18      A.    Can be.
19      Q.    And many of the articles that you discuss do
20  not identify an author, right?
21      A.    That's true.
22      Q.    Which means that we don't really know how the
23  information was obtained, do we?
24      A.    In some cases, no.
25      Q.    And with regard to individuals who were
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 1  explorers or adventurers, we know they could be
 2  exaggerating, right?
 3      A.    So the question you're asking me is, can
 4  explorers or adventurers exaggerate?  I guess the
 5  answer is yes, they can.
 6      Q.    It is difficult to verify claims that are
 7  made in these newspaper accounts sometimes, right?
 8      A.    Tell me what you mean by -- what you're
 9  trying to say by "verify."
10      Q.    Well, ideally, you know, if there's an
11  account, you would look for other evidence to support
12  that, right?
13      A.    And I do believe there is other evidence to
14  support things.
15      Q.    And sometimes there is, sometimes there's
16  not, right?
17      A.    Sometimes there's more, sometimes there's
18  less, sometimes it's scant.
19      Q.    For example, if a newspaper says these
20  individuals are leaving on a boating trip from Phoenix
21  to Yuma, you might want to look at issues subsequent to
22  that issue of the newspaper to see if there are
23  follow-up reports, right?
24      A.    Yes.
25      Q.    I think we mentioned this before.  Newspapers
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 1  generally make their revenue from advertising, right?
 2      A.    And subscriptions, yes.
 3      Q.    And a successful boating trip on the Salt
 4  River in the 1800s would have been news, wouldn't it?
 5      A.    You know, the interesting thing is that we
 6  know of accounts that were not reported in newspapers.
 7  So sometimes they were, sometimes they're not.
 8            Regarding the reliability, it's interesting,
 9  to me, in these proceedings that accounts of people
10  successfully boating are characterized as being
11  unreliable, but accounts of somebody having difficulty
12  seem to be portrayed as being quite reliable.
13      Q.    Well, do you think somebody would be more
14  likely to be dishonest about an unsuccessful trip?
15      A.    No, I don't.
16      Q.    All right.  Let's talk about some of these
17  historic accounts.  The first one I have up here is the
18  flatboat account, May 1873.  And this is Slide 158 of
19  your presentation.  This was the one where the account
20  stated that 5 tons of wheat were transported in a
21  flatboat from Hayden's Ferry to Swilling's Canal, and
22  then down the canal to Helling and Company's mill,
23  right?
24      A.    That's correct.
25      Q.    And we know that the story, at least --  We
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 1  know the story makes a hasty generalization in its
 2  first sentence, right?  The first sentence of this
 3  article says, "Salt River is navigable for small craft
 4  as, last week, L. Vandermark and William Kilgore
 5  brought five tons of wheat, in a flatboat, from
 6  Hayden's Ferry, down the river to the mouth of Swilling
 7  canal and thence down the canal to Hellings & Company's
 8  mill."
 9            How far is it from Hayden's Ferry to Swilling
10  canal?
11      A.    It's about 3 and a half miles.
12      Q.    Is it a fair assessment for whoever is
13  writing this account to say that on the basis of 3 and
14  a half miles, that the entire Salt River is navigable?
15      A.    Do they say the entire Salt River is
16  navigable?
17      Q.    First sentence, the "Salt River is
18  navigable."
19      A.    Yeah, I don't think it to be the implication
20  that they were making that application to -- from the
21  White and Black confluence all the way down to the
22  Gila.  I took that to mean that the part of the Salt
23  River that they were writing about was navigable.  I
24  happen to agree with that interpretation, but I don't
25  think that's what they're saying.
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 1      Q.    What's the length of Segment 6, as you define
 2  it?
 3      A.    Let's look it up.
 4            I have it at 41.3 miles.  Call it 41.
 5      Q.    Did the same author of this article utilize
 6  some pretty extreme language in discussing Indians in
 7  the preceding piece?
 8      A.    Can you show me the preceding piece?  I don't
 9  actually remember it, as I sit here today.  Was that
10  the same author?
11      Q.    It's the same column.
12      A.    Does that mean it's the same author?
13      Q.    I don't know.  What do you think?
14      A.    I don't know.  Is there a different style of
15  writing?  I don't know that we can say for sure it was
16  the same author.
17      Q.    Well, it's under the same heading of
18  "Correspondence of the Arizona Miner."  What does that
19  mean?
20      A.    The Arizona Miner, I believe, is another
21  paper, is it not?
22      Q.    Well, the source I have on top here says
23  "Arizona Weekly Miner."  I mean, this is your newspaper
24  article.  I think the caption over the top of the page
25  says "Arizona Weekly Miner."
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 1      A.    Yes, it does.
 2      Q.    So the line that says, "Correspondence of the
 3  Arizona Miner," is that written by one person?  Is it
 4  letters that they receive?  Pieces --
 5      A.    You asked me a question just a moment ago
 6  saying we don't know who wrote some of these articles,
 7  right?  And I think my response was yes, that's true,
 8  we don't.
 9      Q.    Would it be a real boon to a commercial
10  enterprise to have news like this in the newspaper?
11  And in this case, specifically Hellings & Company, the
12  mill?
13      A.    Would it be a boon to an enterprise?  You
14  mean in the sense people would not have known that
15  there was a place called Hellings mill and now all of a
16  sudden they, say.  "Oh, my goodness, there's a Hellings
17  mill.  I should go there and shop for mill stuff"?
18      Q.    No, no.  That you can get wheat to us.
19      A.    I would assume that if Hellings mill was in
20  business, people had ways to get wheat to them.
21  Publicity can't hurt.  But given the size of the
22  population of Phoenix at the time, my guess is that
23  most people were aware there was a mill on the other
24  side of the river.
25      Q.    Do you know if Hellings mill was an
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 1  advertiser in the Arizona Weekly Miner?
 2      A.    I suppose there was lots of businesses that
 3  were advertisers.
 4      Q.    Did you know they have an advertisement on
 5  the very same page that that article appears in the
 6  Arizona Weekly Miner?  Would it be possible that
 7  Hellings mill is utilizing a story like that to
 8  generate business for their flouring mill?
 9      A.    I see no evidence of that.  Does not
10  seem like -- Are you suggesting that they lied about
11  that, that the event didn't happen and they made it up?
12  I guess there would be --  A similar line, in my mind,
13  of what you're kind of suggesting is if I open up
14  today's Republic and I see an advertisement for Ford on
15  the same page as an article about somebody winning a
16  race in a Ford engine, that that was a planted article
17  and the race never happened.  That just seems like a
18  ridiculous --  You're completely making that up.
19      Q.    Do you really think that's ridiculous?
20      A.    I absolutely do.
21      Q.    You, in your summary chart, called this a
22  success for Segment 6, right?
23      A.    Yes.
24      Q.    And this --  If this navigation took place,
25  it was, let's say, for less than 10 percent of Segment
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 1  6, right?
 2      A.    Yes.
 3      Q.    All right.  Slide 159 and 160 of your
 4  PowerPoint, these discussed Hayden and his exploration
 5  for determining whether log floating was possible,
 6  right?
 7      A.    Yes.
 8      Q.    And initially, his opinion was that he had
 9  become satisfied that the project was feasible, right?
10      A.    That's correct.
11      Q.    And then the article also mentions, but does
12  not identify, somebody from Maine who has large
13  experience in the lumber business who was of the
14  opinion that the Salt River has advantages for purposes
15  of that kind superior to rivers in Maine, right?
16      A.    That's what it says.
17      Q.    Now, this is not an account -- at least the
18  first article is not an account of navigating a river,
19  but it's an account of two opinions about the river,
20  right?
21      A.    Yes.
22      Q.    One from a known source, the other from an
23  unknown source, right?
24      A.    I'm sorry.  You mean in terms of the names of
25  the person, the unknown source?  Is that what you mean
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 1  by "unknown"?
 2      Q.    Well, if we don't know the name, that usually
 3  means unknown, right?
 4      A.    That depends --  I guess, given your bent,
 5  you seem to believe that the Maine lumberman didn't
 6  exist or something like that.  But I took it to mean a
 7  Maine lumberman, somebody who would come here from
 8  Maine, and that was identity enough for the level of
 9  opinion that I got.
10      Q.    What about anything I said made you think
11  that I was of the bent that the Maine lumberman didn't
12  exist?
13      A.    I think you were just suggesting that the
14  previous account didn't occur, that was planted there
15  fictitiously to support the business of the Hellings
16  mill.
17      Q.    I think I was.
18      A.    Yeah.
19      Q.    So does that mean that all the subsequent
20  accounts, I'm suggesting are fictitious?
21      A.    If you're willing to say this is an factual
22  account, that that's kind of consistent with my opinion
23  that you seem to rely on the ones that point towards
24  non-navigability and not rely on the ones that don't.
25      Q.    We're going to talk about all of them.
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 1      A.    It's your time to spend.
 2      Q.    Did you evaluate the claim in this article
 3  that was made about the Maine rivers at all?
 4      A.    In what sense?  Did I look at Maine rivers?
 5      Q.    Yeah.
 6      A.    Well, I've seen some Maine rivers, and so I
 7  know what Maine rivers look like -- or, some Maine
 8  rivers look like.
 9      Q.    You've actually got a picture of one in this
10  presentation, don't you?
11      A.    I do.
12      Q.    Did you do any research in the context of the
13  claims made in this article about Maine rivers?
14      A.    I do know that they float logs in Maine.  I
15  doubt that they were floating them on some of the
16  rivers that I was showing you later in the
17  presentation.  This particular guy does not mention the
18  specific Maine rivers.  That kind of limits the amount
19  of research you can do as to his claim.
20      Q.    He might have just seen one dinky river in
21  Maine, right?  Probably two, since he did use the
22  plural.
23      A.    At least two.
24      Q.    There are rivers in Maine where ships can
25  actually travel upstream from the coast to various
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 1  towns, right?
 2      A.    To a degree, yeah.
 3      Q.    And I think historically logs were floated
 4  down the upper reaches of the Penobscot River.  Is that
 5  right?
 6      A.    That may be.
 7      Q.    This second article on the Hayden exploration
 8  was from the Weekly Miner of June 21st, 1873.  I think
 9  you talked about this because the account of the travel
10  up the Salt River said they had gone up 200 miles,
11  right?
12      A.    Something like that, yeah.
13      Q.    And if I am correct, I think the entire
14  length of the Salt River from the confluence up is
15  about 200 miles, right?
16      A.    190, something like that.  That's my
17  recollection.
18      Q.    So if they did go 200 miles, either one of
19  two things is accurate.  Either they were on something
20  that wasn't the Salt River at the end of 200 miles or
21  they don't know what a mile is, right?
22      A.    Or they weren't able -- they may know what a
23  mile is, but they may not have measured it accurately.
24      Q.    And out of those two options, you opted to
25  infer that they were on something other than the Salt
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 1  River, right?
 2      A.    Yes.
 3      Q.    Now, part of this group ended up on the Gila
 4  River, right?  The last line says, "Having found a good
 5  location where pines were plenty and good, they made a
 6  canoe out of a tree and putting some logs into the
 7  river, left six of the party to drive them down while
 8  Hayden and Sugert remained -- returned home by Camp
 9  Apache, San Carlos, and old Camp Grant."
10            Are those -- are those --  Like San Carlos,
11  where is that located?
12      A.    The town of San Carlos is located just north
13  of the Gila River.
14      Q.    When they said they made a canoe out of a
15  tree and put it into the river, it doesn't specify what
16  river they put it in, does it?
17      A.    It does not.
18      Q.    And then the last article -- and I don't know
19  that we need to look at that one, but we will.
20            Actually, there was one thing.  So Hayden
21  pronounced this expedition or scheme a failure, right?
22      A.    Yes.
23      Q.    And he noted toil and difficulty on account
24  of rapids and boulders, right?
25      A.    Yes, he did.
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 1      Q.    And his group lost a lot of supplies and
 2  other items during the course of this trip, right?
 3      A.    My recollection is that he lost gear.  Maybe
 4  it says a lot.  I don't recall that.
 5      Q.    It says, "having lost their arms, ammunition,
 6  and provisions, excepting flour."  That sounds like a
 7  lot, to me.
 8      A.    I have no idea of what the sum total of their
 9  load was.  But certainly a loss of gear, no argument
10  there.
11      Q.    You did not label this as a success on
12  navigating Segment 1, correct?
13      A.    You were listening correctly.
14      Q.    So the next account on Slide 161 is Hamilton,
15  Jordan, and Halesworth.  Now, we talked about this one
16  on the Gila River, if I recall correctly, didn't we?
17      A.    I do not recall.  It's possible.
18                 COMMISSIONER ALLEN:  Probably.
19  BY MR. MURPHY:
20      Q.    The source for this is Arizona Sentinel.
21  This is 128 -- is the number given to it by the State
22  Land Department.  Arizona Sentinel, January 25th, 1879.
23  The first line of this article says, "Whether the Gila
24  River is available for navigation is a question which
25  was never settled in the affirmative . . . ."  And then
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 1  it goes on to discuss the trip that Hamilton, Jordan,
 2  and Halesworth took.
 3            Now, what we know from this article is they
 4  built a skiff at Phoenix and they boated from Phoenix
 5  to Yuma, right?
 6      A.    Yes.
 7      Q.    And it does not say where in Phoenix they put
 8  the boat in the water, does it?
 9      A.    No.
10      Q.    Now, the Sentinel is a Yuma newspaper, right?
11      A.    I believe that's correct, yeah.
12      Q.    Which means that they're essentially
13  reporting this account from point B of the trip -- from
14  point A to B, correct?
15      A.    Yes.
16      Q.    This article even mention the Salt River?
17      A.    Not by name, no.  I would assume that would
18  be the river that goes through Phoenix, though.
19      Q.    And you called this a success for Segment 6
20  of the Salt River, right?
21      A.    I did.
22      Q.    But we don't know what portion, if any, of
23  Segment 6 they actually boated on, do we?
24      A.    We just know that they left from Phoenix on a
25  boat and made it to Yuma.  So in all likelihood, the
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 1  lower part of Segment 6.
 2      Q.    Well, does the article say that they left
 3  from Phoenix or they built the boat at Phoenix?
 4      A.    It says they built the boat in Phoenix.
 5      Q.    So you are inferring that they left from
 6  Phoenix, right?
 7      A.    Yeah.
 8      Q.    Did you attempt to find anything to
 9  corroborate this account?
10      A.    I did not find anything other than the fact
11  that there is, in fact, a river that flows through
12  Phoenix, and the easiest way to get a boat down the
13  river is to put it on the water.  I corroborated that.
14  I do know that the Salt flows into the Gila, and that's
15  how you get to Yuma on the river.  Looked a little bit
16  at the fact of what time of year it was and would there
17  likely be water in the river that time of year.  Sure
18  enough, there would.  So in that sense, it corroborates
19  a little bit.  But did I find a second article that
20  talks about Hamilton, Jordan, and Halesworth, no.
21      Q.    I think my question was, did you look?
22      A.    Yeah.
23      Q.    Let me ask a more general question here,
24  which is, would it be fair to characterize a number of
25  the accounts you discuss from Phoenix to Yuma as
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 1  occurring in Segment 6 because of your inference that
 2  they left from Phoenix on Segment 6?
 3      A.    In part, yes.
 4      Q.    And these were all accounts that we heard on
 5  the Gila River, if I recall correctly.
 6      A.    I don't recall.
 7      Q.    Don't remember?
 8      A.    We probably did, but I'm not sure.
 9      Q.    Were there -- in 1879, when Hamilton, Jordan,
10  and Halesworth took their trip, were there any canals
11  they could have taken?
12      A.    There were no canals that went to Yuma.
13      Q.    In the Phoenix area?
14      A.    There were canals in the Phoenix area.
15      Q.    So getting back to my question, were there
16  canals in the Phoenix area they could have boated on?
17      A.    I suppose there were canals that they could
18  have boated on.  This trip doesn't mention anything
19  about boating on canals.
20      Q.    Next account here is James Stewart,
21  October 1880.  I think this is one that you pulled from
22  the Arizona Republican, October 2nd, 1920.  And that
23  was in the 40 Years Ago Today section of the newspaper,
24  right?
25      A.    That's what I said when I made my
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 1  presentation, yes.
 2      Q.    Your discussion -- or, I guess, conclusions
 3  with regard to navigation, you cite this as an unknown
 4  instead of a yes or a no, correct?
 5      A.    I say it is an unknown.
 6      Q.    Slide 163, Cotton and Bingham.  This is
 7  another account of Phoenix to Yuma, right?
 8      A.    It's -- yes, it is.  Yes.  This one.
 9      Q.    Now, this slide on Cotton and Bingham is
10  presented a little differently than you presented it in
11  the Gila River hearing, isn't it?
12      A.    I don't recall.  It's possible.  I know the
13  graphic is new.
14      Q.    On the Gila, did you not list this as a
15  successful navigation of the Gila River?
16      A.    I may have.
17      Q.    However, the article itself only states that
18  there is an intended launch, right?
19      A.    Yes.  That's what it says right there.
20      Q.    And, in fact, in the initial PowerPoint that
21  you submitted in this proceeding, you made a change
22  from -- and this is the State's Exhibit 129 -- let me
23  adjust the view here.  So this is State Land
24  Department's Exhibit 129, Slide 173.
25      A.    Looks like Slide 171, to me.
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 1      Q.    Yeah, 171.  There's a few on the front end of
 2  this one.
 3            So this was your original slide on the Cotton
 4  and Bingham trip?
 5      A.    The draft slide you're talking about?  The
 6  draft presentation I submitted in May?  Is that what
 7  you're talking about?
 8      Q.    I just have it listed as for PowerPoint 129,
 9  for PowerPoint navigability of the Salt River.  Was it
10  a draft?
11      A.    Yes.
12      Q.    But they're pretty much all drafts until you
13  get here, right?
14      A.    I suppose, yeah.
15      Q.    So in your first slide show on this account,
16  you did not mention that this was an intended launch,
17  right?  And you added that in for the presentation you
18  gave us this week, correct?
19      A.    There you see it.
20      Q.    Now, in your first PowerPoint presentation,
21  you also listed, for the Salt River, this trip as a
22  success, didn't you?
23      A.    I don't recall.  You, no doubt, have the
24  slide in front of you.
25      Q.    No doubt.
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 1            So this is Slide 210 of State Land
 2  Department's 129.  If I look down at Cotton and
 3  Bingham, success, yes.  Segment 6.  Does that refresh
 4  your recollection as to whether you listed this
 5  initially as a success?
 6      A.    Yes, it does.
 7      Q.    Now, on the current PowerPoint presentation,
 8  you list this account as an unknown, right?
 9      A.    Right.
10      Q.    Why did you change your mind?
11      A.    I hoped to avoid having this conversation
12  with you.
13      Q.    No such luck.
14            Did you -- did you take a more critical
15  approach to presenting these newspaper accounts to the
16  Commission after the Gila hearings?  Would that be a
17  fair statement?
18      A.    Yeah.  I think every time -- the next time
19  you do something, you -- you self-criticize if you're
20  at all a reasonable person, so . . .  Yeah.  Sure,
21  every time we do this, I reconsider the evidence.
22      Q.    We all learn.
23      A.    Some of us learn.
24      Q.    Now, it's fair to say that nothing factually
25  changed regarding this trip in the information that you
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 1  reviewed on the Gila and in your first draft until
 2  today, right?  I mean, the facts are still all the
 3  same.
 4      A.    I uncovered no new information.
 5      Q.    It was just your interpretation of what that
 6  information was and how you approached it?
 7      A.    No, I got a good laugh when I said I hoped to
 8  avoid this discussion, but that was, in fact, my reason
 9  for changing it.  If you ask my personal opinion, I
10  believe that this trip was a success.  The reason I
11  believe that is if the intended launch was a success, I
12  believe that the trip's failure would have been
13  newsworthy.  But it just doesn't seem, to me, to be
14  worth arguing over.  We have so many examples of
15  successful trips, it just didn't seem that important.
16      Q.    Just so I understand this, though, the -- I
17  mean, I hope it wasn't the fact that there were
18  numerous other successes -- or, a number of other
19  successes that would shape your opinion as to whether
20  or not this trip is a success, though.  I mean, is that
21  what you're saying?
22      A.    What I'm saying, for the purposes of this
23  discussion, it's unknown whether this is a success.
24  You asked me what my opinion was.  I'm telling you what
25  my opinion was.  I'm willing to report it as an
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 1  unknown.  That's what I've presented.  That's where I
 2  stand today.
 3      Q.    Is there a subjective element in reviewing
 4  these newspaper articles?
 5      A.    Not an unusually subjective element.  So
 6  there's some level of subjectivity in -- well, seems
 7  like a lot of what we do anywhere, in any venue.  So I
 8  don't see anything particularly subjective here.  I'm
 9  reporting on the facts.
10      Q.    Well, if you can look at the same article two
11  different times and come up with two different
12  conclusions, I mean, that leads me to believe that
13  there's perhaps a subjective element in the review that
14  you do and how you arrive at that conclusion.  Do you
15  disagree with that?
16      A.    I don't disagree with what you concluded
17  about what your opinion is there, so what you just
18  stated -- you said it leads you to believe that, so you
19  are welcome to believe whatever you want to believe.
20      Q.    I'm just trying to get a little bit more into
21  your processes in evaluating this information for
22  presentation to the Commission and -- in terms of how
23  you determine something is successful, failure, or
24  something in between.
25      A.    I would count something to be --  I'm sorry.


Coash & Coash, Inc.







SALT RIVER     VOLUME 3    10/22/2015 Page 745


 1  You didn't actually ask me a question.
 2      Q.    It probably wasn't even a question.
 3            Other than Cotton and Bingham, did you make
 4  any other changes in your determinations of whether the
 5  boating accounts on the Salt River were either a
 6  success, a failure, or unknown?
 7      A.    Not that I recall.
 8      Q.    If a boating trip is newsworthy enough that
 9  it merits an announcement of an intended launch, why
10  would a success not be, likewise, newsworthy?
11      A.    Maybe people were normally successful.
12      Q.    They were or weren't?
13      A.    They were.
14      Q.    Why would that be newsworthy for an intended
15  launch?
16      A.    Maybe people knew Mr. Cotton and Mr. Bingham
17  and they're gonna come out and say good-bye to them, or
18  they would know not to call on them at their place of
19  business because they were off on this trip.  I have no
20  idea.  There may have been many different reasons why
21  it was newsworthy.
22      Q.    Is it reasonable to infer that if an intended
23  launch is newsworthy, that the success of the same trip
24  would be newsworthy?
25      A.    It could be.  But on the day of their
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 1  success, perhaps there was other news that took
 2  precedence; maybe just didn't make the cut that day.
 3      Q.    Slide 164, Yuma or Bust --
 4                 CHAIRMAN NOBLE:  Mr. Murphy, would it be
 5  okay with you if we broke for the afternoon?
 6                 MR. MURPHY:  Absolutely.
 7                 CHAIRMAN NOBLE:  Okay.  That means that
 8  after a good night's rest, we will reconvene at 9 a.m.
 9  in this room.  And we may, for those who arrive before
10  that hour, be able to enjoy a little get-together with
11  doughnuts.
12                 See you tomorrow.
13            (The proceedings were adjourned at 4:39 p.m.)
14
15
16
17
18
19
20
21
22
23
24
25
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 1      TRANSCRIPT OF PROCEEDINGS
 2  
 3      CHAIRMAN NOBLE: Good morning.  Let's
 4  open the continued -- continued hearing on the Salt
 5  River before the Arizona Navigable Streams Adjudication
 6  Commission.
 7      Mr. Mehnert, would you call the roll.
 8      DIRECTOR MEHNERT: I will.
 9      Commissioner Henness?
10      COMMISSIONER HENNESS: Here, thankfully.
11      DIRECTOR MEHNERT: Mr. Allen?
12      COMMISSIONER ALLEN: Here also.
13      DIRECTOR MEHNERT: Commissioner Horton?
14      COMMISSIONER HORTON: Here.
15      DIRECTOR MEHNERT: Chairman Noble?
16      CHAIRMAN NOBLE: Here.
17      DIRECTOR MEHNERT: We have a quorum.
18      And Fred Breedlove, our attorney, is
19  here and so am I.
20      CHAIRMAN NOBLE: Thank you.
21      Mr. Slade.
22      MR. SLADE: Thank you, Mr. Chairman.
23      Good morning, Commissioners, again.
24  Eddie Slade, with the Arizona State Land Department.
25  And here with us today is Mr. Brad Dimock.
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 1      Brad, if you could go ahead and take
 2  your seat.
 3      Well, I would love it if you were that
 4  close, but you can also take the seat behind you.
 5  
 6      BRAD DIMOCK,
 7  called as a witness on behalf of the State Land
 8  Department, was examined and testified as follows:
 9  
10      DIRECT EXAMINATION
11      BY MR. SLADE: 
12  Q.   And, Mr. Dimock, for the record, could you
13    introduce yourself.
14  A.   I'm Brad Dimock.  I live in Flagstaff,
15    Arizona.  River runner, boat builder, and river
16    historian.
17  Q.   Why don't you try bringing the microphone
18    closer.
19  A.   There we go.
20  Q.   Perfect.
21        And you mentioned -- you mentioned that you
22    live in Flagstaff currently.
23  A.   Yes.
24  Q.   You've testified previously in the Verde
25    River, both by video deposition and then also in front
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 1    of the Commission.  Is that correct?
 2  A.   Correct.
 3        MR. SLADE: And from --  That testimony
 4    has been submitted into the Salt River evidence, and I
 5    will provide an evidence number for that.
 6        BY MR. SLADE: 
 7  Q.   What is your occupation currently?
 8  A.   In the summers, I'm a professional river
 9    runner.  In the winters, I'm a boat builder.
10  Q.   And you build your boats up at your house, at
11    a boat shop up there?
12  A.   That's correct.
13  Q.   On your property?
14  A.   Correct.
15  Q.   How did you get involved with boats?
16  A.   I started running Grand Canyon professionally
17    in the early '70s, and eventually gravitated toward
18    wooden boats and learned to run them and rack them and
19    fix them, and eventually became a boat builder.
20  Q.   And we won't be repeating the entire
21    testimony that was submitted into evidence that was
22    done during the Verde hearing, but we will be reviewing
23    a few background items.
24        Could you review for us your education with
25    regard to boat building and boat history?
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 1  A.   A lot of it is self-taught.  The river
 2    history research on the river began just around
 3    storytelling, and then it went more or less
 4    professional and wrote three biographies of early river
 5    runners in the Grand Canyon.  And the boat building
 6    began just repairing wooden boats that we were running
 7    commercially.  And then I worked with other boat
 8    builders, began boat building them myself, and have
 9    been going to wooden boat school as a student, as an
10    assistant, and as a teacher this next year, teaching
11    how to build these boats.
12  Q.   Where is that school located?
13  A.   Brooklin, Maine.
14  Q.   Is that a reputable boat-building school?
15  A.   It is.
16  Q.   And you mentioned you published a few books.
17    Is that three autobiographies -- or, excuse me, three
18    biographies?
19  A.   Yeah.  I wrote two of them solo and
20    collaborated on a third.
21        COMMISSIONER HORTON: Mr. Chairman?
22        Might I find out the names of your
23    books?
24        THE WITNESS: The first one, the
25    collaboration, is called The Doing of the Thing.  It's
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 1    a biography of Buzz Holmstrom.  That's the first person
 2    that run solo the Green and Colorado Rivers in a
 3    homemade boat.  Much like the Edith that we're gonna
 4    talk about.
 5        And the second one is called Sunk
 6    Without a Sound.  And that is a biography of Glen and
 7    Bessie Hyde, honeymoon couple who built a giant wooden
 8    box, basically, and vanished in Grand Canyon in 1928.
 9    Unsolved.
10        And the third is called The Very Hard
11    Way.  And it's about Bert Loper, who was on the
12    Colorado and the Green and the San Juan from the 1880s
13    until he died at the age of 80 in 1949 at the O.A.R.S.
14    in the Grand Canyon.
15        COMMISSIONER HORTON: Thank you.
16        BY MR. SLADE: 
17  Q.   Have you published anything other than those
18    three biographies?
19  A.   A lot of articles about boats, boat building,
20    boat river history.
21  Q.   And then you've also had the opportunity to
22    build boats yourself.  Is that right?
23  A.   Correct.
24  Q.   How many boats have you built?
25  A.   Probably two dozen.


Page 529


 1  Q.   And have some of those been historical
 2    replicas?
 3  A.   Yes.
 4  Q.   How many?
 5  A.   About six or so, I think.
 6  Q.   Can you explain what a historical replica
 7    boat is?
 8  A.   Well, you take a look at something -- like
 9    the earliest one I built is a replica of a 1911 boat,
10    which still exists, that was taken through Grand Canyon
11    by the Kolb brothers.  And I've been very fastidious
12    about replicating not only the exact shape but the same
13    materials and the same methods of building it.  And so
14    I've done that one.  And the Buzz Holmstrom boat and
15    the -- a couple of different Neville's boats of the
16    1930s and the Hyde couple's giant wooden box and a few
17    others.
18  Q.   Are you familiar with the types of boats that
19    were available at statehood in 1912?
20  A.   Some of the boats, yes.
21  Q.   And have you previously provided a list of
22    those in the transcripts and video that are submitted
23    for the Salt River that you did for the Verde hearing?
24  A.   Yes.
25  Q.   So we won't review those at this time.
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 1        And you're also familiar with modern boats.
 2    Is that right?
 3  A.   Correct.
 4  Q.   And you've used various types of modern
 5    boats?
 6  A.   Many times, yes.
 7  Q.   And you've used various types of historical
 8    boats?
 9  A.   Yeah.
10  Q.   And you previously discussed in depth the
11    characteristics of boats, both historical and modern.
12    Is that right?
13  A.   Correct.
14  Q.   And some of those characteristics are draw,
15    design, handling, durability, and load capacity.  Is
16    that right?
17  A.   Yes.
18  Q.   Okay.  As well as the weight of boats?
19  A.   Yes.
20  Q.   Do you have anything else that comes to mind
21    when you're considering characteristics of boats?
22  A.   No.  I mean, cost, but . . .
23  Q.   Cost.
24        And based on your evaluation of the
25    characteristics of boats and based on your experience
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 1    with both modern and historical boats, you determined
 2    that modern boats, like canoes and flatboats, are
 3    meaningfully similar to historical boats that existed
 4    in 1912, like canoes and flatboats?
 5  A.   Yes.
 6  Q.   As you sit here today, having had time to
 7    think about that testimony, do you have anything else
 8    you'd like to add or change to that testimony?
 9  A.   No.
10  Q.   And would that also apply for boats that
11    could have been used on the Salt River?
12  A.   Yes.
13  Q.   You previously testified about one specific
14    replica boat that you've built and boated called the
15    Edith.  Is that right?
16  A.   Yes.
17  Q.   Can you explain a little bit about the
18    history of that boat and how you came to create that
19    replica?
20  A.   The design comes from northern Utah in the
21    1890s, and it became basically state-of-the-art for
22    whitewater.  The Kolb brothers from the south rim of
23    the Grand Canyon wanted the run the river in 1911 and
24    corresponded with Galloway, the designer, and got
25    plans, and had two of these built back East by
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 1    professional boat builders.  And they took those two
 2    boats, the Edith and the Defiance, from Wyoming all the
 3    way to Needles, California, in the -- 1911-1912.
 4        And the Edith is now at the south rim in a
 5    museum collection.  And I replicated it as precisely as
 6    possible to run it on the centennial, on that trip.  So
 7    I've taken it down the Upper Green and the Upper
 8    Colorado and the Grand Canyon and the Salt now.
 9  Q.   We'll get to your boating on the Salt with
10    the Edith.
11        Did you modify the boat with any modern
12    elements when you replicated it?
13  A.   No.  No.  One or two of the hatches, the
14    sealed compartment to the original were lined with
15    galvanized metal in those days and I didn't do that, so
16    that would have added a little weight.  But also kept
17    it from leaking as badly, probably.
18  Q.   And you did have the opportunity to boat the
19    Edith down the Lower Salt on August 31st of this year.
20    Is that correct?
21  A.   Yes.
22  Q.   And let's talk about that experience in
23    depth.  You brought the boat down on a trailer from
24    Flagstaff?
25  A.   Correct.
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 1  Q.   And do you recall, did you put in at a point
 2    called Saguaro Ranch just below the Stewart Mountain
 3    Dam?
 4  A.   Yes.
 5  Q.   Okay.  And to your recollection, is that
 6    generally the most upstream put-in of the natural river
 7    below Stewart Dam?
 8  A.   Yeah.
 9  Q.   And then you boated about 12 miles down to
10    Granite Reef.  Is that is correct?
11  A.   Yes.
12  Q.   And you put the boat in the water at Saguaro
13    Ranch.  Did you put anything else in the boat?
14  A.   We loaded in about 850 pounds of sandbags and
15    jugs of water to just give it a good, heavy load.
16  Q.   And you saw that load go into your boat?
17  A.   Yeah.  I put it in there.
18  Q.   Yourself?
19  A.   People handed it to me.  I loaded it in.
20  Q.   Where did you put it in the boat?
21  A.   A lot of it in the central hold, which is
22    open.  Then a bunch up in the -- it's actually the
23    stern in front of me, which is the broadest part of
24    that boat, and some in the rear hatch behind me.
25  Q.   And we'll see pictures later with Mr. Fuller
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 1    about -- showing pictures of the boat.
 2        But could you describe for us again what that
 3    boat looks like in terms of the hatches and . . .
 4  A.   It's, well, pointy at the bow, which is
 5    behind the boatman.  And then it broadens to about
 6    4 feet and then narrows to about 3 feet out at the
 7    stern.  Has a bit of rocker from end to end, so the
 8    bottom goes up about 6 inches, and it's about 16 feet
 9    long.
10  Q.   And there are two hatches?
11  A.   Right.  The forward and back 4 to 5 feet are
12    hatched over and sealed for cargo carrying.  That's
13    something you do for big whitewater.
14  Q.   Those are the hatches where the Kolb
15    brothers, in 1911-1912, actually put cargo in that
16    boat?
17  A.   Correct.
18  Q.   So you proceeded down the river at about
19    6 a.m.  Is that correct?
20  A.   It was early.
21  Q.   Do you know what the flow rate was that day?
22  A.   I believe it was around 650 cubic feet per
23    second.
24  Q.   Are you aware of what the natural median of
25    that area is?
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 1  A.   I've heard it's around 900.  Is that correct?
 2  Q.   We'll hear from Mr. Fuller, but I believe
 3    that is correct.
 4        And so that's about 30 percent more water at
 5    the natural median than you had on the day that you
 6    boated?
 7  A.   Right.
 8  Q.   And was it the first time you boated this
 9    stretch?
10  A.   It is.
11  Q.   Never been on the Lower Salt River before?
12  A.   Never.
13  Q.   With any boat?
14  A.   No.
15  Q.   And how was the trip as you proceeded
16    downriver?
17  A.   It was a lot prettier than I thought it would
18    be, and lots of little riffles.  There's one rapid
19    called Bridge Rapid, I believe, and I did run aground
20    there twice.  Had to get out and give the boat a yank.
21  Q.   And after you --  Let's describe what
22    happened.  You ran aground in a shallow spot.  Is that
23    correct?
24  A.   Correct.
25  Q.   And what did you do?
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 1  A.   I got out of the boat, which takes almost
 2    200 pounds out of it, and pulled it off the rocks that
 3    I had launched on and walked it down a little bit and
 4    got back in.
 5  Q.   After you did that, did you notice something
 6    about your boat?
 7  A.   Yeah.  I opened up one of the -- the big
 8    hatch and found that it had leaked about, I would
 9    guess, 500 pounds of water into it, so I was running
10    really low.
11  Q.   Why did the boat leak water?
12  A.   Well, wood boats, they're like a barrel, and
13    you -- the plank-style boats, and when they have been
14    sitting in a warehouse in Flagstaff or traveling around
15    on a trailer, they tend to open up a bit, and so they
16    need to soak, really, for a day or two.  And I didn't
17    give it that opportunity, so it was leaking pretty
18    good.
19  Q.   After you found that water, what did you do?
20  A.   I bailed it out.
21  Q.   And then as you proceeded after that, did you
22    encounter any shallow spots where your boat got stuck?
23  A.   Encountered some very shallow spots but
24    didn't hit again.
25  Q.   Would you expect that a commercial boatman of
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 1    historical times would have let his boat swell up so
 2    that it would not leak?
 3  A.   Yes.
 4  Q.   And, in fact, you've taken your boat on the
 5    Colorado River -- the Edith on the Colorado River,
 6    correct?
 7  A.   Yes.
 8  Q.   Did it leak on the Colorado River?
 9  A.   No.
10  Q.   Did you encounter any other difficulties on
11    your 12-mile stretch?
12  A.   No.
13  Q.   Did you have to take out your goods at any
14    point to boat down the 12 miles?
15  A.   No.
16  Q.   If you had done this trip again, would you
17    have done anything differently?
18  A.   I'd have tried to get the boat in the water a
19    day early.  And then I would have also looked in the
20    hatches from time to time.  The central part of the
21    boat was not leaking, so I didn't think that the
22    hatches were, but I should have checked that and I
23    would next time.
24  Q.   And if you had done that and your boat was
25    not leaking, would you have encountered any spots where
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 1    your boat would have gotten caught up?
 2  A.   I doubt it.
 3  Q.   And if you had 30 percent more water in the
 4    river, would that have made the trip more difficult or
 5    less difficult?
 6  A.   Far easier.
 7  Q.   You've seen pictures of your boat before and
 8    after it took on that water, correct?
 9  A.   Correct.
10  Q.   Can you describe those pictures a little bit?
11  A.   It's floating about 3 or 4 inches low when
12    it's got all the water in it.  Bailed it out, popped
13    back up again.
14  Q.   Was the water spread out in the boat, or was
15    it in one location?
16  A.   It was all in front of me, so it was running
17    very low on the leading end.
18  Q.   Sort of off-kilter?
19  A.   Well, level, but too low at one end -- way
20    overloaded on that end.
21  Q.   How much distance did those shallow spots
22    take up in your trip?
23  A.   Oh, both of them were, I would say, 50 to 100
24    feet.
25  Q.   And the total trip was 12 miles?
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 1  A.   Right.
 2  Q.   So from your perspective, having hauled
 3    goods -- 850 pounds, plus 500 pounds of water at some
 4    point, and then your additional weight -- having hauled
 5    it from point A to point B, would you consider that
 6    trip a success?
 7  A.   Yes.
 8  Q.   Would you recommend that someone could do
 9    that in historical times, moving goods from point A to
10    point B as you did?
11  A.   Yes.
12  Q.   Any other comments you would like to say
13    about the trip?
14  A.   No.  Most boats you would see on the smaller
15    rivers, you know, where you're not in waves going over
16    your head like Grand Canyon, you probably wouldn't have
17    the decking.  It would all be open, so you would see
18    any leakage immediately.  So . . .
19  Q.   So a boat that would have been designed, in
20    your opinion, for the Salt River would have been easier
21    to navigate in that area because you would not have
22    leaked.  Is that what I heard you say?
23  A.   Well, you would see the leakage immediately.
24    It's hidden down in the hatches.  If you're
25    overconfident, like I was, you don't look in the hatch
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 1    from time to time, so . . .
 2  Q.   You also had the opportunity to put your
 3    Klepper kayak on the river that day.  Is that correct?
 4  A.   Correct.
 5  Q.   Can you describe for us again the history of
 6    that boat and how you came to have that boat?
 7  A.   The Klepper is the first folding kayak that
 8    was designed and built for commercial sales in 1910.
 9    And it's the same design today.  They still make them.
10    They're not very popular anymore because the
11    inflatables have taken over.  But I've had a couple of
12    those for several years, and they're wonderful boats
13    for -- if you're flying into somewhere and need a tough
14    boat.  But they're a long -- You know, very modern
15    kayaks are very short now, but this is more like a
16    traditional kayak.  And they have been used all over
17    the word on big expeditions, put quite a bit of load
18    in.
19  Q.   Can they hold cargo?
20  A.   Yeah.  Yeah.  People go out for a month or
21    more in Alaska, even today, with those boats.
22  Q.   Did that boat have any problems on the
23    12 miles?
24  A.   None.
25  Q.   There were also some other boats on that
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 1    trip.  Is that right?
 2  A.   Yeah.  More modern boats.
 3  Q.   Did any of those boats have any problems?
 4  A.   Not that I saw.  One guy fell out of his
 5    kayak.
 6        CHAIRMAN NOBLE: Novice.
 7        THE WITNESS: Yeah.
 8        BY MR. SLADE: 
 9  Q.   What are the dimensions of the Klepper, if
10    you could provide that for us?
11  A.   I don't remember exactly.  I guess they're
12    standard 4-meter, which would be about 13 feet long,
13    and they're about a little under 2 feet wide.
14  Q.   Do you know anything about the Stone
15    expedition?
16  A.   The Julius Stone trip, yes.
17  Q.   Could you describe that trip a little bit for
18    us?
19  A.   That's two years before the Kolb brothers.
20    It was Galloway himself, the guy who designed that
21    style of boat, was hired by Julius Stone to lead an
22    expedition.  So they built -- had four boats built back
23    East, and Galloway rode one as the lead guide, and then
24    three other people, Julius Stone and his -- I think it
25    was his brother-in-law was a photographer, and then a


Page 542


 1    helper by the name of Seymour Dubendorf.
 2  Q.   What was the date of that trip again?
 3  A.   1909.
 4  Q.   1909.
 5        What was the purpose of the trip?
 6  A.   It was for fun.  It's generally thought to be
 7    the first trip down the Colorado that was not for, you
 8    know, exploration, like Powell, or for mining or
 9    trapping or mapping.  It was just for fun.
10  Q.   Would you categorize it as a recreational
11    trip?
12  A.   Yeah.
13  Q.   Was Galloway paid as a guide?
14  A.   Yeah.
15        MR. SLADE: I believe those are all the
16    questions I have, Mr. Chairman.
17        CHAIRMAN NOBLE: Thank you, Mr. Slade.
18        Is there anyone who wishes to examine
19    Mr. Dimock?
20        MR. HOOD: I would.
21        CHAIRMAN NOBLE: Mr. Hood.
22        MR. HOOD: Thank you.
23        Mr. Chairman and Commissioners, Sean
24    Hood on behalf of Freeport Minerals.
25    
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 1        CROSS-EXAMINATION
 2        BY MR. HOOD: 
 3  Q.   Mr. Dimock, good to see you again.  We had a
 4    chance to talk for a few minutes on the Verde River.
 5    Do you recall that?
 6  A.   Right.
 7  Q.   There were several of us who had questions
 8    for you, so I probably fade away in memory.
 9        Anyway, we did put that transcript in the
10    record.  We'll be relying on some of the discussion we
11    had that's already in the record, so I'm going to try
12    not to be duplicative.  Sounds like Mr. Slade had the
13    same approach.
14        The most important thing that we talked about
15    last time, as it applies to our discussion today, is
16    you were very candid that you wouldn't want to use a
17    wooden boat on the Upper Salt, correct?
18  A.   Yeah.  And that was based on my experience up
19    there.  I've only done it on very high flows.  I've
20    never seen it at the median flow.
21  Q.   And, in fact, your trip with the Edith did
22    not involve the Upper Salt, correct?  Have you ever
23    boated the Upper Salt?
24  A.   I have.
25  Q.   In what craft?
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 1  A.   In kayaks and rafts.
 2  Q.   Those kayaks would have been probably a
 3    polyethylene plastic?
 4  A.   Yeah.
 5  Q.   We talked some about those last time.  I'm
 6    not going to get into those details again.  That's in
 7    the record.
 8        But that's a kind of kayak that essentially
 9    was developed in the 1970s era, was not available at
10    the time of statehood, true?
11  A.   Right.
12  Q.   And what kind of raft have you used on the
13    Upper Salt?
14  A.   Again, more modern, 1970s-vintage inflatable
15    rafts.
16  Q.   Inflatable raft.
17        How many people did it hold?
18  A.   One or two, maybe three.
19        MR. HOOD: May I approach, Mr. Chairman?
20        CHAIRMAN NOBLE: Yes.
21        MR. SLADE: What exhibit are you looking
22    at?
23        MR. HOOD: This is exhibit -- this is
24    Arizona State Land Department Exhibit 255.
25        BY MR. HOOD: 
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 1  Q.   These are Mr. Fuller's photos from Segment 2,
 2    which is in the Upper Salt.  And, Mr. Dimock, I've
 3    flagged a page for you there.
 4        Do you recall when we spoke last time about
 5    where on the Verde you would or would not be
 6    comfortable putting in the Edith?  We looked at some
 7    pictures of areas where you said, "I wouldn't really
 8    want to take my wooden boat there"?
 9  A.   Correct.
10  Q.   Does this photo here -- which, for the
11    record, it's 11-08-2014 at 11:01, and on the PDF
12    viewer, it's -- these are not page-numbered, but this
13    is page 26 of 101.  And this is in Segment 2, which is
14    in the Upper Salt.  This would be the same sort of
15    thing.  Mr. Dimock, would you agree, this is not the
16    kind of location you would want to take the Edith?
17  A.   It looks a little rocky in that stretch,
18    yeah.  I don't think I'd want to run that particular
19    one.  Line or portage or something.
20  Q.   We talked -- one of the other things we
21    talked about last time around, Mr. Dimock, was the
22    adaptability of the early settlers in the American
23    West.  Do you remember those lines of discussion?
24  A.   Yeah.
25  Q.   And basically, you know, many of us today are
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 1    used to getting in our cars and driving to our cushy
 2    office jobs, whereas the men of the American West, they
 3    had to be able to adapt and make do.  Is that generally
 4    correct?
 5  A.   Correct.
 6  Q.   And your testimony on the Verde was if you
 7    had a stream that was suitable for commercial
 8    navigation and there was a need for that commercial
 9    navigation, your belief is some of those folks would
10    have figured out a way to use the river.  They would
11    have figured out a boat that would have worked for that
12    purpose.  Is that right?
13  A.   Correct.
14  Q.   And, in fact, you think that if you were
15    going to go in a time machine back to 1912, you would
16    be one of those people?  You've got a long history of
17    building boats and you've run a lot of rivers, spent a
18    lot of time on the river.  You think you could design
19    that kind of boat for the navigable stream that had a
20    need for commercial use.  Is that true?
21  A.   Probably.  I'm not as tough as those guys
22    were, though.
23  Q.   Tougher than most in the room, I'll give you
24    that.  Certainly tougher than me.
25        Can you tell us, Mr. Dimock -- we talked
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 1    about what kind of craft you would use on various
 2    different streams last time around.  Do you remember
 3    that generally?
 4  A.   Yeah.
 5  Q.   On the Verde, you said you would want to
 6    build something small and maneuverable to deal with the
 7    rocks and such?
 8  A.   Correct.
 9  Q.   On the Upper Salt --  Let me back up a step.
10        How much time have you spent on the Upper
11    Salt?  Sounds like a few trips.
12  A.   Maybe 10, mostly in the 1970s.  And all at
13    high water.
14  Q.   Okay.  Spring runoff time period?
15  A.   Yeah.
16  Q.   What --  Do you have any sense what the Upper
17    Salt looks like during the rest of the year?  Sounds
18    like maybe just you haven't seen it.
19  A.   No, other than this photograph.
20  Q.   Now, knowing what you do about the Upper
21    Salt, taking into account that you haven't spent a lot
22    of time there, other than 10 trips in the spring runoff
23    in the '70s, what kind of boat do you think you would
24    try to put together for the Upper Salt?
25  A.   It's always a tradeoff between strength and
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 1    portability.  You want to build it as light as you can
 2    for rocky streams, so that you can portage if there's a
 3    stretch that looks like this particular photograph.
 4  Q.   So what, as you sit here today -- and maybe
 5    you put it in the water and realize you wanted to make
 6    a further adaptation -- but if you had to choose today,
 7    what do you think you would put together for the Upper
 8    Salt?
 9  A.   Well, all I have to look at is this one
10    picture.  I would have to see the whole stream at those
11    low flows.
12  Q.   You just don't know enough about the Upper
13    Salt to be able to opine as to what kind of craft you
14    would want to construct?
15  A.   I would say as light and maneuverable as you
16    could that could still withstand some impact.
17  Q.   So really, something like a polyethylene
18    kayak is probably what you're looking at for the Upper
19    Salt.  Is that fair?
20  A.   Well, rafts and kayaks are what run it today.
21    But in 1912, you would have to think of something else,
22    because --
23  Q.   Do you know what that would be, as you sit
24    here today, or do you have to give it some thought?
25  A.   Well, as I said, it's a small, light,
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 1    maneuverable boat.
 2  Q.   And the reason -- the reason that the
 3    photographs that we've seen on the trip that the Edith
 4    took on the Salt is only downstream is because of these
 5    rocks and rapids in the Upper Salt.  Is that fair to
 6    say?
 7  A.   No.  It's because I had a day to do a trip
 8    and you can't do the Upper Salt in a day.
 9  Q.   Aren't there Upper Salt trips you can do in a
10    day?
11  A.   There is a daily trip, that's right.  Like I
12    say, I'm not really that familiar with what's going on
13    up there today.  It's been a long time.
14  Q.   Was the --  And you're going to hear some
15    questions from some other folks about this.  But the
16    area that you did put in the Edith on your trip, that
17    area has some stream regulation currently.  Is that
18    right?
19  A.   There's a dam, yeah.
20  Q.   There's a dam.  Okay.
21        I was going to walk through some of the
22    rapids that exist in the Upper Salt and have you talk
23    about them a little bit.  If I handed you a piece of
24    paper with names of rapids, it sounds like it's been
25    too long since you've been in the Upper -- you're not
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 1    going to know the names --
 2  A.   They didn't even have names when I ran them.
 3  Q.   It's been a while.  Fair enough.
 4        That's all I have, Mr. Dimock.  Thank you for
 5    coming down.  I appreciate it.
 6        CHAIRMAN NOBLE: Thank you, Mr. Hood.
 7        Is there anyone else who wishes to
 8    question Mr. Dimock?
 9        MR. HEILMAN: Yes.
10        CHAIRMAN NOBLE: Sure, Mr. Heilman.
11    Come on forward.
12        Yes, Mr. Horton -- Commissioner.
13        COMMISSIONER HORTON: When you were on
14    the hundredth year, was that run by Gaylord Staveley?
15        THE WITNESS: No.  No.  The annual --
16    or, the centennial of the Kolb trip was -- 1911, so
17    2011.  I was rafting for Arizona Rafting Adventures.  I
18    did used to work for Staveley, though.
19        CHAIRMAN NOBLE: Thank you.
20        Mr. Heilman, please proceed.
21    
22        CROSS-EXAMINATION
23        BY MR. HEILMAN: 
24  Q.   Good morning, Mr. Dimock.  Nice to see you
25    again.  Thank you for coming down.
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 1        My name is Jeff Heilman.  I represent the
 2    Salt River Project.  I just have a few follow-up
 3    questions.
 4        I want to talk a little bit about your trip
 5    on the Lower Salt.  When were you first approached to
 6    put your historic boats on the Salt River?
 7  A.   We talked about it over the last year or so.
 8  Q.   Did you discuss putting your boat in any
 9    other section of the river?
10  A.   No.
11  Q.   It was just --  You only discussed putting it
12    below -- below the dam, correct?
13  A.   Correct.
14  Q.   I think you testified about -- that there was
15    at least -- you ran aground twice on the same rapid, or
16    was it different rapids?
17  A.   It was two parts of the same rapid.  The
18    river braids into a few channels in the lower velocity
19    channel.  That's where we went.
20  Q.   So you ran aground, got out and pushed it,
21    got back in, and then ran aground again?
22  A.   Right.
23  Q.   Okay.
24  A.   Then bailed.
25  Q.   Right.
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 1        Reading through some of the guides that talk
 2    about the river, a lot of them mention rocks and
 3    boulders beneath the surface that you can't always see.
 4    Did you run into any rocks like that on your trip?
 5  A.   Well, you could see them if you know what to
 6    look for.
 7  Q.   Okay.  So you didn't hit any rocks other than
 8    that section where you had to get out?
 9  A.   No.
10  Q.   Were there any other portions of the river
11    where you didn't have to get out but were slowed down
12    because of the shallow water?
13  A.   Well, you go the speed of the river.  So no,
14    I wasn't slowing down.
15  Q.   Did you check or anybody else on your trip
16    check the gages before you went on the trip?
17  A.   I was told it was about 650 cfs.
18  Q.   So someone did check a gage?
19  A.   Yeah.
20  Q.   Do you know what the natural flow would be on
21    August 31st if the water wasn't being released from the
22    dam?
23  A.   I imagine that would vary a lot from year to
24    year.
25  Q.   So your trip was about 650 cfs.  Is that
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 1    right?
 2  A.   Right.
 3  Q.   Do you have any idea what that trip might
 4    have been like if it was 400 cfs?
 5  A.   I probably would have --  Well, if I bailed
 6    it out, it would be hard to say.  I probably would have
 7    had to drag it in a spot or two.
 8  Q.   How about 200 cfs?  Would you still want to
 9    run it?
10  A.   I think that would be pretty low.
11  Q.   Okay.  And probably 100 cfs as well?
12  A.   Right.
13  Q.   Is there a level higher than 650 cfs where
14    you would feel uncomfortable running the boat?
15  A.   Not on that stretch, no.
16  Q.   So even in maximum flood conditions, that
17    wouldn't -- you wouldn't hesitate to take it out there?
18  A.   Maximum?
19  Q.   Or very high.  You know, 10,000, 20,000 cfs.
20  A.   That boat runs pretty well in those flows.
21    We've run in flows that high in Grand Canyon, which has
22    higher gradient.
23  Q.   And you also talked about some water leaking
24    into your boat.  And you gave a weight, but I didn't
25    quite catch it.  How much weight do you think that
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 1    water put into the boat?
 2  A.   Well, we sort of measured the dimensions of
 3    that hatch.  It was about that deep, and computed
 4    that -- how many gallons that probably was.  It's close
 5    to 500 pounds.
 6  Q.   500 pounds?
 7        And you said that caused the draft in your
 8    boat to go down 3 or 4 inches?
 9  A.   Yeah.
10  Q.   In 500 pounds?
11  A.   Yeah.  But it is also tilting the boat that
12    way, so that end was shot deeper.
13  Q.   What's the draft of the boat when you had it
14    fully loaded with the 800 pounds plus the 500 pounds?
15  A.   I think it was 6 or 7 inches.  It's really
16    hard to measure it, because you lean over to look and
17    the boat tips up on its side.
18  Q.   Sure.
19        Do you know what the draft of the boat is
20    without any cargo?
21  A.   It's pretty high.
22  Q.   Yeah.
23  A.   But, again, I don't know in exact inches.  It
24    varies because it's a rounded bottom.
25  Q.   And you also mentioned that you took the
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 1    Klepper on the same section of the river.  Is that
 2    right?
 3  A.   Correct.
 4  Q.   Were you in that boat --
 5  A.   No.
 6  Q.   -- or was somebody else?
 7  A.   No.  A couple other people traded off and
 8    tried it out.
 9  Q.   Did the Klepper have any cargo in it?
10  A.   No.
11  Q.   And you said the Klepper can hold cargo.  How
12    much cargo can the Klepper hold?
13  A.   Well, if you're doing an expedition, you
14    might have two or three river bags full of gear and
15    food and I would guess a couple hundred pounds, not
16    much more than that.
17  Q.   And you said that you put about 800 pounds of
18    cargo in the Edith when you took it on this trip?
19  A.   850.
20  Q.   850.
21        Is that full capacity for the cargo?
22  A.   I could have put a lot more in it.
23  Q.   What would be full -- if you could have fully
24    loaded, it how much weight could it carry, if you would
25    estimate?
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 1  A.   I don't know.  You could probably put a ton
 2    in it.  I don't think it would be any fun to row.  I
 3    think you would be drafting an awful lot.  The Powell
 4    boats, they put them in -- you know, they had tons and
 5    tons in them and they're about the same size.
 6  Q.   And you talked about the Kolb brothers.  The
 7    Edith is actually a replica of their boat, right?
 8  A.   Right.
 9  Q.   If I recall your testimony last time, the
10    Kolb brothers had to repair their boat several times on
11    their trip.  Is that right?
12  A.   Correct.
13  Q.   And there's actually photos of them looking
14    through holes in that boat, right?
15  A.   Correct.
16  Q.   And you would say you're an expert boatman?
17  A.   Well, not to brag, but yeah, I do it for a
18    living.
19  Q.   You probably are the best boatman in that
20    type of boat?
21  A.   I'm the only one.
22  Q.   Right.
23        CHAIRMAN NOBLE: You're working hard
24    here, Mr. Heilman.
25    
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 1        BY MR. HEILMAN: 
 2  Q.   You took a boat down a reach where close and
 3    control was evened out by several dams?
 4  A.   Right.
 5  Q.   You still had several issues with your boat
 6    leaking?
 7  A.   I had only put it in the water that morning
 8    and they need to swell up.
 9  Q.   You still had issues with hitting low spots
10    and having to get out, right?
11  A.   Yeah.
12        MR. HEILMAN: That's all the questions I
13    have, Mr. Chairman.
14        CHAIRMAN NOBLE: Thank you, Mr. Heilman.
15        Is there anyone else who wishes to
16    question Mr. Dimock besides Mr. Sparks?
17        CHAIRMAN NOBLE: Go ahead, Mr. Sparks.
18    Come on up.
19        MR. SPARKS: Mr. Chairman, members of
20    the Commission, Mr. Dimock, my name is Joe Sparks.  I'm
21    special counsel to the San Carlos Apache Tribe.  And
22    with me is Julia Kolsrud.  She also serves as special
23    counsel.
24    
25    
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 1        CROSS-EXAMINATION
 2        BY MR. SPARKS: 
 3  Q.   I'm an old Mississippi River boy from
 4    Hannibal, Missouri, so we used to make our own boats
 5    there.  And I'm really curious about the material you
 6    used to build your replica that you used on the Salt.
 7    What kind of wood did you use?
 8  A.   It was northern white cedar.
 9  Q.   Northern white cedar.
10        And where did you get that?
11  A.   From an old fella up in New Hampshire.
12  Q.   What other kind of wood -- or, do you know
13    what other kinds of woods were used in the Colorado
14    boats like the Powell expedition or --
15  A.   A lot of those boats were from the East.
16    They were using cedar, they were using oak.  The Powell
17    boats were oak-planked.  They're very heavy.  And then
18    the rib work in them was white oak and rock elm and
19    various other hardwoods for the structure of it.  The
20    planking was usually a lighter soft wood except in the
21    case of the Powell boats.
22  Q.   And the white oak, where would it have come
23    from?
24  A.   Back East.
25  Q.   What about the rock elm?  That's a fairly
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 1    rare kind of elm, isn't it?
 2  A.   It is now.  I'm not sure back then.  They
 3    called for it in boat plans, so there must have been
 4    call for it.  A lot of the elms got wiped out by Dutch
 5    elm disease.
 6  Q.   I didn't know the rock elm was susceptible to
 7    that.
 8  A.   I didn't know either.
 9  Q.   I lived in that area when that disease came
10    through and wiped out the population of Dutch elm.  A
11    lot of towns around there looked like they had been
12    burnt when all the trees started dying.
13        How much did the boat -- without cargo and
14    without a passenger -- boatman, how much did it weigh,
15    the one you used on the Salt?
16  A.   Edith?  I would have to guess.  I didn't
17    weigh it exactly.  But I would guess it's about
18    500 pounds.
19  Q.   About the size of my wife, then?  If anybody
20    tells on me, they're in trouble.
21        About 500 pounds?
22  A.   Yeah.
23  Q.   Is it something that --  It would take more
24    than one person, obviously, to portage that boat,
25    wouldn't it?
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 1  A.   Yeah.  However, the Julius, which was a
 2    similar boat, was portaged by one man in 1937.  It's a
 3    very strong guy.  About the same weight.
 4  Q.   Was his name Samson?
 5  A.   Buzz Holmstrom.
 6  Q.   Just a local version of Samson --
 7  A.   Yeah.
 8  Q.   -- without his hair cut, then?
 9  A.   Yeah.
10  Q.   How did you find the source of your wood for
11    the boat that you built?
12  A.   Oh, Internet and WoodenBoat Magazine,
13    classified ads and such to try and find the exact kinds
14    of wood.
15  Q.   Did you have to find a source of that wood
16    and a sawyer to cut it for you?
17  A.   The northern white cedar, I did have to go
18    right to a sawyer.  The white oak is a lot easier to
19    find.
20  Q.   How did you get your cedar down here?
21  A.   Truck.
22  Q.   Did you drive it down?
23  A.   No.  No.  I paid a trucking company an
24    exorbitant amount of money.
25  Q.   How about the white -- the white oak?  You
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 1    didn't use white oak --
 2  A.   White oak is the framework in the Edith.  And
 3    that, again, I just called a lumber company back East
 4    and they shipped it out.
 5  Q.   How did you get that?
 6  A.   Same way, came out by trucking company.
 7        MR. SPARKS: Well, I enjoyed your story
 8    and your boat-building arts.  Thanks for taking your
 9    time.
10        THE WITNESS: Sure.
11        CHAIRMAN NOBLE: Thank you, Mr. Sparks.
12        Is there anyone else who wishes to ask
13    questions of Mr. Dimock?
14        Mr. Slade, do you have some that you
15    would like to come back for?
16        MR. SLADE: I do.
17    
18        REDIRECT EXAMINATION
19        BY MR. SLADE: 
20  Q.   Do you still have that picture in front of
21    you, Mr. Dimock?
22  A.   I do.
23  Q.   Do you know where that is on that river?
24  A.   I don't.
25  Q.   Do you have any context regarding that
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 1    picture?
 2  A.   No.
 3  Q.   Do you know the flow rate?
 4  A.   No.
 5  Q.   Could be low?
 6  A.   Yeah.
 7  Q.   Could be very low?
 8  A.   Looks really low.
 9  Q.   Could be below the natural median?
10  A.   Yes.
11  Q.   Okay.  Mr. Hood didn't provide you any
12    context, did he?
13  A.   No.
14  Q.   And if you're thinking about 1912, is there a
15    boat that could have been designed during that time --
16    a wooden historical craft that could have made it down
17    Segment 2, in your opinion?
18  A.   Well, I would have to see it at those lower
19    flows, but --
20  Q.   So you've only --
21  A.   Yeah, probably would have to portage or line
22    in places, but that's to be expected.
23  Q.   What do you mean by "that's to be expected"?
24  A.   When you're running rocky rivers, sometimes
25    you have to err on the side of caution and unload the


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(11) Pages 559 - 562







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 3
October 22, 2015


Page 563


 1    boat or drag them around.  That's how they did.  People
 2    didn't start running rapids without taking cargo out
 3    until 1920s, really.
 4  Q.   So even a river that has rapids would not be
 5    non-runnable based on that?
 6  A.   Correct.
 7  Q.   And have you ever seen the river other than
 8    at -- I believe -- I believe you said 1,500 cfs?
 9  A.   I think that's about as low as I've seen it.
10  Q.   And at that flow rate, what is your concern
11    about taking a boat like the Edith down?
12  A.   It gets very fast, so if you do hit a rock,
13    hit it with considerable impact, which would -- could
14    shatter a plank.  At lower flows, you just sort of run
15    aground and get out and give it a yank and get back in
16    again.
17  Q.   Yesterday you weren't here for Mr. Mickel's
18    testimony, but he thought the ideal rate -- flow rate
19    for bringing a flatboat down would be about 600 cfs.
20    That's about half of what you've experienced on the
21    river.  Is that right?
22  A.   Yeah.  Or less.
23  Q.   Or less, right.
24        Would the river be less pushy and have less
25    velocity at that flow rate?
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 1  A.   Yes.
 2  Q.   Is it possible, in your opinion, that a
 3    historical flatboat could have made it down the river
 4    at that flow rate?
 5  A.   Honestly, I would have to see that whole
 6    stretch.  Every river's a little different.  But more
 7    likely, I would think.
 8  Q.   And we didn't discuss historical canoes or
 9    other boats.  What is your opinion regarding that
10    stretch, Segment 2, that you've seen before regarding
11    historical canoes built by wood and whether they could
12    go down that river?
13  A.   I think they could.  I think they would have
14    to be cautious in the steeper, rockier stretches.
15  Q.   What does that mean by being cautious?
16  A.   Take a look at it first, and if it looks like
17    a spot you don't want to take a chance, carry it
18    around.  But, you know, 99 percent of the river, you're
19    gonna be fine.  That's how the voyagers moved all those
20    skins through Canada.  Sometimes they carried them
21    around if there was a particularly bad spot.
22  Q.   So some bad spots, in your opinion, are not a
23    complete obstacle to navigating the entire river?
24  A.   Not at all.
25  Q.   Did you guide on river trips this summer?
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 1  A.   Yes.
 2  Q.   And what was your time period for guiding?
 3  A.   Early April through last week.
 4  Q.   Okay.  So you came to the Verde hearing, I
 5    believe, at the end of March, right?  If I said
 6    March 31st, because it was my birthday --
 7  A.   All right.
 8  Q.   -- would that be right?
 9  A.   I guess.  I'll take your word for it.  It was
10    this spring.
11        MR. SPARKS: You were the only one
12    there.  I mean, we don't know.
13        MR. SLADE: We can see the transcript
14    and find the date.
15        BY MR. SLADE: 
16  Q.   So March 31st.
17        And you started running the river in Grand
18    Canyon in April, did you say?
19  A.   Correct.
20  Q.   And you just got off the river -- did you say
21    last week?
22  A.   Yeah.
23  Q.   So you had a short time frame for which we
24    could use your expertise and your boat to go down the
25    Lower Salt?
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 1  A.   Right.  I'm only off for a few days between
 2    trips all summer.
 3  Q.   Did you inform the State that you had that
 4    short time frame?
 5  A.   I think we talked about trying to get it on
 6    there.  I said how about -- you know, here's -- here's
 7    a two-day stretch.  We could do it.
 8  Q.   So we didn't have ample opportunity to bring
 9    your boat, say, up to the Upper Salt, did we?
10  A.   No.  I mean, we could have tried to do that
11    upper one-day stretch in that same period, but --
12  Q.   And we could still try?
13  A.   Could.  Yeah, I had to load out a trip the
14    next day.
15  Q.   You had to load out a trip the following day.
16    Is that right?
17  A.   In Flagstaff.
18  Q.   You also had to pick someone up from the
19    airport that same morning?
20  A.   Yeah.
21  Q.   Right after you got off the river?
22  A.   During.  I was late.
23  Q.   This was your first descent down the Lower
24    Salt, correct?
25  A.   Correct.
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 1  Q.   Do you think with a second or third decent
 2    you would have missed rocks or shallow areas that you
 3    got caught up on in your first descent?
 4  A.   Yeah.  I would have checked the hatches for
 5    flooding and we wouldn't have hit.
 6        MR. SLADE: I have no further questions.
 7        CHAIRMAN NOBLE: Thank you.
 8        Mr. Dimock, it appears that we have
 9    completed our questioning of you.  We appreciate your
10    appearing before the Commission as a witness in this
11    proceeding, as we have in the previous.
12        May this witness be excused?
13        MR. SLADE: Thank you, Mr. Dimock.
14        CHAIRMAN NOBLE: You're free.
15        THE WITNESS: I was just looking at this
16    picture.  It looks like there is a pretty good channel
17    on the very far side, but I would need a better picture
18    to see.  Looks like a worst possible scenario photo.
19        CHAIRMAN NOBLE: Mr. Dimock, you're
20    welcome to remain, if you so choose, or you can leave.
21        THE WITNESS: Gotta go.  Gotta go build
22    boats.  Thanks.
23        CHAIRMAN NOBLE: Mr. Slade, we might be
24    just a bit early, but let's go ahead and take 15
25    minutes for a break.
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 1        MR. SLADE: Sounds good.
 2        (A recess was taken from 9:51 a.m. to
 3        10:09 a.m.)
 4        CHAIRMAN NOBLE: Okay.  We will come
 5    back to order.
 6        Before we proceed, Mr. Slade, in
 7    response to an inquiry regarding the final response
 8    filings for the Verde determination, we are extending
 9    the date for responding to findings of fact and
10    conclusions of law to 5 p.m., Monday, December 7, 2015.
11        Did I say it right?
12        MR. BREEDLOVE: So the Verde response
13    briefs and findings of fact -- or, findings and
14    conclusions are due currently on November 2nd, and then
15    those will be pushed to November 9th.
16        The Verde response to filings and
17    conclusions would be -- are currently at November 30th,
18    and those would be pushed one week to -- what is that?
19    December 7th, thank you.  That's a Monday.  5 p.m.
20        Mr. McGinnis?
21        MR. McGINNIS: Mark McGinnis, for SRP.
22        I just had a suggestion.  The last time,
23    on Gila, when we did the response, the proposed
24    findings and conclusions, I think we all agreed to two
25    weeks because we didn't think it would be a huge job.
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 1    I know we found it was a bigger job than we thought it
 2    would be.  So maybe even the 14th, instead of the 7th,
 3    of December might actually be better.
 4        CHAIRMAN NOBLE: So that we can do the
 5    argument on the 15th?
 6        MR. McGINNIS: That's right.  I forgot
 7    about the argument being --
 8        CHAIRMAN NOBLE: We'll take this under
 9    consideration.  Well, we could move it to the 22nd, we
10    could move from the 14th -- I mean the 15th to the
11    22nd.
12        MR. McGINNIS: I would not be in favor
13    of that.
14        MR. SLADE: Right before the holidays,
15    probably not favorable.
16        MR. McGINNIS: Just bear in mind, when
17    we get to the Salt at least, that the task of doing the
18    response to the proposed findings and conclusions is
19    tough in two weeks because there's so much stuff.
20        CHAIRMAN NOBLE: We may reconsider the
21    whole thing because we understand that it turned out to
22    be a little bit more complicated and require more work
23    than we had anticipated, that last response, so we'll
24    be taking a look at things.  Right now, we will keep
25    them as they were under the last order.  That is, we
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 1    are not moving to December 7 until we make a final
 2    decision with regards to what to do on arguing the
 3    Verde.
 4        MR. McGINNIS: Thank you.
 5        MR. SLADE: Mr. Chairman, we have
 6    November 9th for the Verde response briefs that are
 7    due.  And then could you repeat the date for --
 8        CHAIRMAN NOBLE: There are no changes --
 9    no changes today under the -- as to the previous order
10    for scheduling the Verde argument and determination on
11    December 15.  So it remains as-is, but there is likely
12    to be a change in the date of December 15th.
13        MR. SLADE: Okay.  What I had heard you
14    say before is that November 9th would be the response
15    brief due date and December 7th would be the date for
16    the response to the conclusions of law and findings of
17    facts.  From my estimate, that's about a month, not two
18    weeks, in between.
19        So, Mark, you would have about a month,
20    if that date were to hold.
21        CHAIRMAN NOBLE: But we did push back
22    the November 9th date as well.
23        MR. SLADE: November 9th is the new
24    date?
25        CHAIRMAN NOBLE: It's one of the new
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 1    dates.
 2        MR. McGINNIS: I think that's a good
 3    point.  I think November 9th and December 7th solves
 4    the problem I was worried about.  Last time, we had two
 5    weeks for the responses to proposed findings and
 6    conclusions.  That's the part I was worried about being
 7    tight.  I think that will be fine.
 8        CHAIRMAN NOBLE: Joy?
 9        MS. HERR-CARDILLO: I'm still in the
10    camp with November 9th and December 7th.
11        CHAIRMAN NOBLE: Will work?
12        MS. HERR-CARDILLO: That totally works.
13        CHAIRMAN NOBLE: Mr. McGinnis?
14        MR. MCGINNIS: Yes, I think that's fine.
15        CHAIRMAN NOBLE: Mr. Slade?
16        MR. SLADE: Yes.
17        CHAIRMAN NOBLE: Mr. Hood, do we care?
18        MR. HOOD: I care, but I agree that that
19    would work.
20        CHAIRMAN NOBLE: Thank you.
21        Mr. Helm?
22        MR. HELM: Fine with me.
23        CHAIRMAN NOBLE: Mr. Sparks?
24        MR. SPARKS: It's fine, sir.
25        CHAIRMAN NOBLE: Mr. Heilman?
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 1        MR. HEILMAN: Of course.
 2        CHAIRMAN NOBLE: Mr. Murphy?
 3        MR. MURPHY: No problem with me.
 4        MR. SLADE: You're asking parties that
 5    are not parties on the Verde. 
 6        CHAIRMAN NOBLE: That's fine.
 7        MS. MONTGOMERY: I'm here and it is fine
 8    with me.
 9        MS. CAMPBELL: Yeah, it's fine with me.
10        CHAIRMAN NOBLE: If there's anyone that
11    didn't speak up?
12        Mr. Slade, please continue with the
13    examination of Mr. Fuller.
14        MR. SLADE: Thank you.
15        Mr. Chairman and Commissioners, Eddie
16    Slade with the Arizona State Land Department here with
17    Jon Fuller.
18    
19        JONATHAN EDWARD FULLER,
20    called as a witness on behalf of the State Land
21    Department, was examined and testified as follows:
22    
23        DIRECT EXAMINATION (Continued)
24        BY MR. SLADE: 
25  Q.   And, Jon, we left off yesterday at Slide 239.
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 1    Can you briefly review for us what we have discussed
 2    yesterday regarding depths?
 3  A.   Yesterday we talked about the depth estimates
 4    that were -- had been made from the rating curves that
 5    were in the original Land Department reports, and we
 6    provided depths for the 10 percent, the 50 percent, the
 7    90 percent, flow rates.
 8  Q.   And those depths that you found, are they
 9    supported by historical descriptions of depths as well
10    as depths reported by triangulation from surveyors?
11  A.   Well, that was a compound question.  I
12    believe that the depths that we report are consistent
13    with the observations made in the historical
14    descriptions.  Well, I think when you refer to
15    triangulation of the GLO notes, they don't actually
16    note depth; they just note the river was triangulated.
17    So there is no -- in most cases, there's no depth
18    estimate at that point.  But it would be a depth great
19    enough that somebody decided not to drag a chain across
20    the river.  In that sense, it's consistent.
21  Q.   I believe the important point regarding
22    depths is whether those are sufficient for boats to
23    travel through with those draws that the boats might
24    have.  Are the depths that you've found, the median
25    depths, the historical description depths, and the fact
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 1    GLO surveyors triangulated in much of the Salt River --
 2    would those depths be sufficient for boats of the
 3    historical time period?
 4  A.   Yes.  The kind of boats that I've been
 5    talking to you about for the last couple of days.
 6  Q.   So please proceed with 239.
 7  A.   Actually, I think we finished 239.  The
 8    general information there is much of what we just
 9    discussed.
10        So I'll move to 240.  And in conjunction with
11    these depth estimates, we've talked a bit about flow
12    depth estimates from the USGS rating curves that they
13    had at their gages.  So I thought I would show some
14    pictures, some field shots of what those gage sites
15    look like, those gaging reaches.  This is the
16    Chrysotile gage, which is upstream of the U.S. 60
17    bridge.  You can see the concrete tower that's part of
18    the gaging housing structure.  And then the cableway
19    car that extends just a little bit downstream of that.
20    In the far distance there, you can see the edge of
21    Apache Falls at the downstream end of Segment 1, the
22    beginning of Segment 2.  You can see that the gage
23    housing itself is located in a relatively long pool.
24    This happens to be earlier this year.  In October, the
25    flow was about 330 cfs, had a little rainfall that day.
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 1    You can see the muddy water from the little freshet
 2    that came down.
 3        We're now on Slide 241.  At the downstream
 4    end of the pool at which the gage housing is, you can
 5    see that there's a riffle, a small rapid that exists at
 6    the downstream end near where the control section is.
 7    And, again, at the same flow rate looking upstream
 8    through the riffle in the control towards the pool.
 9    And from an aerial photograph -- this is just a Google
10    Earth shot.  The Google Earth shot is not on the same
11    day I was there.  I don't have that control of Google
12    Earth.  That's from June 5th.  Much lower flow, at
13    about 88 cfs.
14  Q.   Jon, if I could pause you, I would like to
15    put all the photos in context on 240 and 241.  What is
16    the natural median at the Chrysotile gage?
17  A.   We have those on a specific chart.  We look
18    back onto Slide 228.  Chrysotile gage long-term record
19    from the USGS, it's 266 cfs.
20  Q.   So if we look back at 240 and Slide 241, we
21    are a bit above the median?
22  A.   Yeah.
23  Q.   Okay.
24  A.   I'm showing this aerial photograph that's now
25    on Slide 242.  The yellow arrow points to where the
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 1    gage housing is, where the stage is recorded.  And the
 2    rating curve is in the vicinity of the red area -- the
 3    red arrow, a little bit further downstream where it
 4    actually becomes a little shallower as you enter --
 5    much shallower than the maximum depth of the pool.
 6        Next gage downstream --
 7    
 8        EXAMINATION BY COMMISSIONER ALLEN
 9        COMMISSIONER ALLEN: Just a real quick
10    question.  Where is the line over the river?
11        THE WITNESS: The cableway?
12        COMMISSIONER ALLEN: Yeah, the cableway
13    located relative to these two sites.
14        THE WITNESS: It's between the red and
15    yellow arrow, and it's a little closer to the yellow.
16        COMMISSIONER ALLEN: Okay.  Thank you.
17    
18    DIRECT EXAMINATION (Continued) (BY MR. SLADE)
19        THE WITNESS: Yep.
20        Now we're on 243.  At least I'm on 243.
21    Yeah.  There we go.
22        We're looking upstream at the boat ramp.
23    It's 550 cfs, same day, went downstream.  A break in
24    the clouds.  We're still looking at the muddy water
25    from a little bit of a rise there.
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 1        And I can anticipate Eddie's next
 2    question.  The median flow rate near Roosevelt gage is
 3    341 cfs, so, again, we're a little bit above the
 4    long-term median here.  And you see the 288 bridge, of
 5    course.  These photographs are taken from the Forest
 6    Service boat ramp.  Forest Service was smart enough to
 7    build a boat ramp here.  This is where a lot of the
 8    through trips that Alex and Tyler talked about
 9    yesterday take off the river.  It's about a mile
10    upstream of that diversion dam.
11        We look from the bridge looking
12    downstream past the gaging structure on the left there.
13    You can see the river falls off to the right through a
14    couple of channels.  That's the pool in which the gage
15    housing is sitting.
16        And if we go to 245 -- Slide 245, again,
17    we're looking at the yellow arrow pointing at the gage
18    housing structure, and the rating curve would be
19    somewhere downstream closer to the riffles.
20        BY MR. SLADE: 
21  Q.   This is Segment 3, Jon, including the photo
22    on 244?
23  A.   Yeah.
24        We're about midway into Segment 3 here.
25    Downstream end of the canyon reach in the beginning of
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 1    the Tonto Basin flats there.  This, again, is about 93
 2    cfs in the photo that's used as the base of the aerial.
 3        All right.  So moving on to Slide 246, the
 4    Stewart Mountain gage is located below the reservoirs.
 5    This picture was taken looking off the Blue Point
 6    bridge, the road bridge when you drive through there,
 7    with a chain-link fence -- kind of tipped up over the
 8    chain-link fence and you're looking at the pool in
 9    which the gage sits.  This is at low flow, at about 8
10    cfs on February 11, 2014.
11        We were back there again at 840 cfs, as shown
12    on the next slide, 247.  We happened to be there when
13    the USGS personnel were out there taking some
14    measurements.  And in the larger photograph at the --
15    which is kind of on the left side, in the far left side
16    you can see the Blue Point Bridge on the downstream end
17    there, where a riffle begins and the control section
18    located closer to that direction.
19  Q.   What segment is this, Jon?
20  A.   This is now Segment 5.
21        And on the aerials, this is a May 26th
22    aerial.  The flow was 1,200 cfs, so a little bit more
23    than was shown in the picture where we saw the
24    personnel and a whole lot more than the picture from
25    the bridge.
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 1        Moving to Slide 249 -- and it's just
 2    important to note, as we talk about these depths, for
 3    the sake of our scope of work and trying to make some
 4    firm estimate of what's a reasonable characterization
 5    of the flow depths in these segments, we did do rating
 6    curves.  And I talked about it yesterday.  When using
 7    the USGS data, I think it's important to note that they
 8    are reasonably accurate for what they're trying to do.
 9    You know, they vary in accuracy from 5 to more than
10    20 percent.  So there is some measurement error that
11    occurs there.  The channels can change to a degree.
12    That's why the USGS goes out there and takes repeat
13    measurements to try to tune up their rating curves.
14    That's something that goes on relatively constantly.
15    They try to take measurements over a range of flows.
16    So the ordinary flows they tend to have better
17    estimates of than rarer flows, since they have less
18    chance to do field measurements at those.  They tend to
19    have a little less accuracy.
20        Once you get away from that control section,
21    particularly on a pool or riffle-type system, it's
22    important to recognize that in pools, the depth
23    estimates are typically gonna be greater, and most of
24    the river is pools.  I think you heard that from all
25    the folks that spent time on the rivers.  And in some
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 1    parts of the rapids, the depths will actually be less
 2    than shown in the rating curves, but the current's
 3    moving faster and they tend to be shorter.  So from a
 4    boating experience standpoint, you slide on fast and
 5    find the deep parts, and that's where your experience
 6    on the river comes into play.
 7        And, again, I would say the best way to have
 8    a feel for what the depths -- the typical depth of the
 9    river are to stick a boat in and float on down and see
10    a range of the river and get a sense of whether it's
11    shallow or deep and what your -- most of your
12    experience is.
13  Q.   You've done that, correct?
14  A.   I have for the Salt.  Well, I've done it for
15    Segment 2 and 3, and then I've been on the reservoirs
16    in 4, 5, and only small parts of 6, because it's
17    normally dry now.
18        Well, let me back up again.  Part of 6, from
19    the Verde confluence to down to the Granite Reef, I've
20    done many, many times.  But from below Granite Reef,
21    just a few isolated spots.
22  Q.   So you've had the opportunity to check the
23    theoretical data with actual factual data?
24  A.   Yeah.  I would say if you were asking me for
25    a linear average of the depths over the length, I would
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 1    say the rating curve material that we presented is
 2    underestimating the average depth, if you were
 3    measuring it every 5 feet down the course of the river,
 4    because most of the river is pools.
 5  Q.   Again, that's consistent with the tests for
 6    navigability which is navigability in fact, not
 7    navigability in theory, right?
 8  A.   Yes.
 9        Moving to Slide 250, I want to talk about
10    susceptibility to boating.  And this is where I try to
11    piece together lots of the sources of information, so I
12    talked about the actual historical navigation, the
13    accounts we have.  And I want to talk about
14    susceptibility where we supplement where we don't have
15    record of historic boats or supplement where we do and
16    kind of make some other kinds of estimates of what
17    other kinds of boats could go down.
18        So in doing that, I'm going to rely on
19    information I presented in the boating presentation in
20    terms of what kinds of draw or depth's required by
21    different kinds of boats, as well as other folks here
22    testifying -- giving their expert testimony based on
23    their experience boating the rivers.  And we'll look at
24    the flow data that I've already talked about, applying
25    it over the range of boating conditions.
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 1  Q.   This is the part of the test in the Daniel
 2    Ball which says the river either was used or could have
 3    been used as a highway of commerce, and you're going to
 4    be focusing on the could have been used --
 5  A.   Yes.
 6  Q.   -- in this section?
 7  A.   Yes.
 8  Q.   And you already previously focused on was
 9    used in the historical boating section?
10  A.   Yes.  I think all along --
11        THE WITNESS: Because there have been,
12    what, 240 presentations that I've made now, George, you
13    were telling me the other day --
14        -- to ANSAC, that's always been our
15    approach, to look at both sides of that calculus.
16        BY MR. SLADE: 
17  Q.   Is it your understanding that navigability
18    can be proved by either was used or susceptibility to
19    use?
20  A.   That's my understanding how the Daniel Ball
21    test is written.  It's the word "or."
22        Yeah.  So Segment 1, again, our conclusion is
23    it's not normally boatable by 1912-era watercraft.
24    It's a perennial stream, so there is flow throughout
25    the year.  I think that amount of flow in a different
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 1    river could result, in some situations, in a navigable
 2    river.  In this case, there's a couple things going on
 3    in Segment 1.  It's the size of the rapids.  There's
 4    many IV.  I think we heard yesterday Alex talk about
 5    some waterfalls that he thought were 20 to 30 feet
 6    high.  So just too many and they're too big.
 7        The river's quite choked with boulders in
 8    some places.
 9        We have very minimal historic boating.
10    Hayden's log float trip may have gotten down into
11    Segment 1.  I think probably -- most probably -- as I
12    discussed the other day, it was probably more likely up
13    on the White or Black.  But conditions there would be
14    conducive to the kind of failure that Hayden talks
15    about.
16        There's no legal modern boating, extensive
17    modern boating.  Alex was privileged to be able to go
18    down with the tribe.  There are people do boat it
19    illegally in inflatable kayaks and in hard-shell kayaks
20    at certain times of the year, trying to catch the flow
21    at the right time.  But it's a very difficult trip.
22    Many drops, many drags.  You need to -- you need to put
23    up with a lot of hardship on that sort of a trip.
24        The other thing is just from an evidence
25    standpoint, the inability to get in there and do
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 1    measurements and observe it.  From my own personal
 2    standpoint, not being able to see it, I don't feel like
 3    I have the evidence to come and make a case for Segment
 4    1.
 5  Q.   And this segment is distinguishable from
 6    Segment 2, in your opinion.  Is that right?
 7  A.   Yes.
 8  Q.   That's consistent with Mr. Mickel's testimony
 9    yesterday?
10  A.   Yes, it is.
11        I think what I heard from him is there's kind
12    of a sweet spot where the boatability improves up
13    there.  It's still very difficult.  But unlike the
14    other segments, it's not boatable at low flow
15    conditions.  At low flow conditions, it's well outside
16    of its sweet spot, if you will.  And even at that sweet
17    spot, it's a difficult trip.  So we're saying no to
18    Segment 1.  And that extends down to Apache Falls.
19        And we have a chart like this for each of the
20    segments.  So for Segment 1, I would say it's boatable
21    by canoes less than 10 percent, and probably
22    substantially less than 10 percent.  In flatboats, even
23    more so.  I figured less than 10 percent was a suitable
24    depictor.  We don't have much of a record of modern
25    boating.


Page 585


 1        I do believe that the ordinary and natural
 2    condition of this reach has been stable for a long
 3    time.  And I see -- as a geomorphologist, that's what I
 4    get paid to do a lot of the time, is to look at river
 5    reaches and determine, have there been changes?  What
 6    are the nature of those changes?  That's a good chunk
 7    of my career right there, and I can tell you that in
 8    this reach, it's very unlikely that there were
 9    conditions changed sufficiently from the ordinary and
10    natural condition to what we could see today.
11  Q.   So in your opinion, Segment 1 is
12    non-navigable today and would have been non-navigable
13    back in historical times?
14  A.   That's correct.
15        Well, that was perhaps too many minutes to
16    spend on a no.
17        But let's move on to Segment 2, Slide 253.
18    And you've seen these charts before for the other
19    rivers, and I'll just kind of break down, again, for
20    you the information that's on here.  So, again, this
21    refers to Segment 2.  It goes from Apache Falls down to
22    Sleeper Rapid.  The blue line -- I'm going to stand up.
23    This line, which is either blue or black, depending
24    upon your color perception, is the average monthly flow
25    rate.  And it happens to be from the Chrysotile gage,
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 1    and that's up here where it says as the source Salt
 2    River near Chrysotile.  You can see that seasonal high
 3    flow.  The red dashed line at the top is the 90 percent
 4    flow rate.  In this case, it's about 1,600 cfs.  There
 5    is a green dashed line down here where it says the
 6    50 percent or median flow rate at 266.  And the
 7    10 percent, 130 cfs, is the lower dashed blue line.
 8        So, then, I tried to put in -- again, based
 9    on the rating curves that go with these flow rates,
10    based on the information we have from -- I guess I
11    should stay by here -- from talking to boaters, from my
12    own personal experience boating, from looking at charts
13    published by the federal government, other sources that
14    say how much depth you need to float different kinds of
15    boats -- piece all this information together, including
16    some historical information, and say, well, what are
17    the ranges, and what kind of boats?  So this purple
18    line down here, I'm saying is I don't think there's
19    many boats that could be boating very successfully at
20    that rate, so that's the purple range.
21        And then this black arrow spanning the light
22    blue area says that while you could boat in there by
23    canoe and kayak from 102 cfs to 320 -- apply a little
24    more accuracy than really exists, so maybe 100 to 320
25    would be a little better number.  And then the green
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 1    area, as you move upwards, where you can get into some
 2    of the larger boats that take up a little more space
 3    and draw a little more, but you could still use canoes,
 4    kayaks, rafts, and drift boats.
 5        And you note that the arrow there through the
 6    green kind of points upward and there's really not an
 7    intent to say 2,000 is the limit, because, as we heard
 8    yesterday, from my own experience, you can use these
 9    boats at flow rates well over that.  I think Tyler told
10    us he had done it at 25,000 cfs.
11        At any rate, that's the kind of information
12    in there.
13        So I'm using that data knowing that these
14    flow rates that I'm using right here underestimate the
15    actual flow rates because of some upstream depletions,
16    and I put this information together to get to, you
17    know, how often -- how frequently could you use what
18    kind of boats typically on this river over the
19    long-term.
20        So what else do we know about Segment 2 as we
21    move to Slide 254?  I guess we all know now after the
22    last couple of days of testimony that it is frequently
23    used for recreation.  There's a permit system by the
24    White Mountain Apache and the Forest Service to permit
25    and collect fees from folks who want to go do that.
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 1        I was looking at the White Mountain Apache
 2    website this morning, actually, and they were
 3    mentioning that the peak season -- on their website,
 4    they say the peak season is the months that we've heard
 5    before, in that March, April, May time frame, but the
 6    Salt River is available for boating year-round.
 7        Again, minimal flow removed for irrigation.
 8    Municipal use is upstream.  Tributaries to the Salt.
 9    And a very minimal change in the character of the
10    river.  The bridge at U.S. 60 would be one of the few
11    manmade features down there, and that basically spans
12    the river with almost no impact on the river channel
13    itself.
14  Q.   Jon, I just want to be clear, the website of
15    the White Mountain Apache says that the river is
16    available for boating year-round?
17  A.   That's correct.
18        Moving on to Slide 255, my estimate is that
19    canoes could be used on this river about 90 percent of
20    the time.  Flatboats and -- flatboats includes a large
21    variety of types of boats.  They basically have a flat
22    bottom and are propelled by other things than a canoe
23    paddle about 50 percent of the time.  Then I think
24    we've heard from others that -- you know, some of the
25    challenges in using a flatboat on this reach, so it's a


Page 589


 1    little less usable than canoes.  I think one of the
 2    things we discovered from having gone out there --  And
 3    my own personal experience, I guess I can relate to
 4    you, is initially hearing about this segment of the
 5    river, I initially thought you can only boat this river
 6    in the spring when the snow is melting and the river is
 7    up.  And a lot of guides are kind of written that way.
 8    But a chance to go out there and pass the river one
 9    time in the summer and stopped and looked and stared at
10    it, said, "That looks boatable to me.  I'm not sure the
11    guides are correct," and drove down the road a little
12    bit and looked at other parts of the river and thought,
13    yeah, I could do that.  Then last November went out
14    with a canoe at 180 cfs, and sure enough, it was a very
15    pleasant boating experience, not very pushy at all.  So
16    where it was rocky -- you're going quite slow, so you
17    have the opportunity to stop and maneuver your way
18    around whatever obstacles exist.  So I think that's,
19    for me personally, more of a more recent discovery, and
20    I'm very comfortable in this number of 90 percent for
21    the flow rate.
22  Q.   Jon, part of the reason why the guides say
23    that is they're geared towards that fun splash of the
24    whitewater period that happens in March and April.  Is
25    that right?
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 1  A.   Yeah, I think there's a couple of things
 2    going on that we've heard.  If you've read a bunch of
 3    guides and gone out to the river yourself, consider
 4    this.  They are writing for a specific audience.
 5    Sometimes they're writing for people that are very
 6    interested in whitewater rafting and that are not
 7    particularly interested in an experience that doesn't
 8    involve a lot of splash or adrenaline, and when you go
 9    out there at low flow, you don't have as much splash or
10    adrenaline.  It's a very placid experience, very calm
11    experience.
12        Other times I think the people writing about
13    in those guides is it's you lawyers.  You know, they're
14    putting in their disclaimers.  And I turn on my Toyota
15    now and it says, "Obey all traffic laws.  Use caution."
16    You get to the gas pump today and it says, "Don't drink
17    the gas."  It's a culture where we have to warn
18    everybody about everything for ridiculous things.  So
19    there's lots of warnings in there that -- people should
20    be safe, yes.
21        Moving on, those are my estimates of
22    percentage of time.  It's frequently used for
23    recreation.  There are some significant rapids in
24    there.  We've heard a lot about that in the last couple
25    of days.  There's nothing in there that I've seen or
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 1    experienced where you can either pucker up and run it
 2    or line it or portage it.  It's not a difficult river,
 3    particularly at low flow.
 4  Q.   That's consistent with what we heard
 5    yesterday from Mr. Mickel and Mr. Williams?
 6  A.   Who have done it at lower flow rates, yes.
 7        Moving to Segment 3 on Slide 256, now we're
 8    below the larger rapids again.  Again, if you recall,
 9    there are no Class IIIs or more.  And I'm lumping
10    together Segments 3 and 4.  You can see on the chart --
11    you can see on the same chart what my reconstruction of
12    what the river might look like, and the things I talked
13    about on previous days, I feel like the conditions are
14    basically the same.
15        I'm now using the data from the near
16    Roosevelt gage, and so you can see the flow rates have
17    changed a little bit, up from 266 to 341 for the
18    median.  You can see, again, that seasonal fluctuation
19    where you're above median for a good chunk of year when
20    you're looking at the monthly average.
21        This reach is also frequently boated.  I'll
22    talk a little bit more about the incidences of user
23    days the Forest Service reports.  Again, that's part of
24    the wilderness segment that the Forest Service permits.
25        Not a lot of changes, some loss of flow,


Page 592


 1    again, the character of the river.  There is a bridge
 2    out there at 288.  There's, of course, the diversion
 3    dam below that, which changes the character of the
 4    river in its immediate vicinity.  And the greatest
 5    change in Segment 3, of course, is the presence of the
 6    lake which was there prestatehood but certainly not in
 7    the ordinary and natural condition.  And in addition,
 8    of course, it fluctuates greatly with the amount of
 9    water that's in there, so it comes up and goes down.
10        My estimate is that at least 90 percent of
11    the time, you could boat this reach in canoes.  I
12    personally have done segments of this from 220 cfs to a
13    little over 700 cfs in canoes and up to about 2,000 in
14    rafts.  Boatable by flatboats a little more than
15    50 percent of the time.  There is frequent recreational
16    use.  There really aren't any significant rapids.
17    There's nothing -- there are riffles, of course.  It is
18    a river.  But we do have some historical boating
19    accounts in the lower parts prior to Roosevelt
20    existing.  And I think that's really all I need to say
21    there on Segment 3.
22  Q.   Segment 3 is distinguishable from Segment 2.
23    Is that right?
24  A.   Yes.
25  Q.   Can you explain a little bit how that
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 1    distinguishes?
 2  A.   Yeah, I think I went through that in some
 3    detail.  In my mind, I think the two main things that
 4    stick out is the slope flattens a little bit and the
 5    rapids are -- they are fewer and they are smaller.
 6        Segment 4, again, it's the same chart as you
 7    see -- have seen before.  This is on 259.
 8        Again, the same seasonal type of fluctuation.
 9    You have that late winter, early spring boost, the
10    monsoon boost.  And most of the averages of the month
11    are above the annual median.  And the 10 percent flow
12    rate is above the lower limit of boating, based on the
13    historical accounts that we've got in here as well as
14    the rating curves such as we have.  I'm using, again,
15    the data from the Roosevelt gage.
16        Moving to 260, Segment 4, the boating goes on
17    now is on the reservoirs.  I'm certainly not relying on
18    that for my opinion about navigability.  That ordinary
19    and natural condition is submerged.  I talked to you
20    Tuesday, I believe, about how we made estimates of what
21    the river might have looked like and I won't repeat
22    myself there.  And certainly, the changes is the
23    impoundment of the water in the flow regulation.
24        I'll move to 261.  My estimate, again, is
25    very similar.  I'm using basically the same numbers as


Page 594


 1    Segment 3.  Again, we have a little more historical
 2    data in this reach.  I think these are consistent with
 3    historical accounts that we have seen.  About
 4    90 percent of the time, take our canoes down there and
 5    flatboats a little more than half the time.
 6        We have a bunch of historical accounts.
 7    Nobody really talks about any significant rapids.
 8    There are rapids that people shot over and maybe bumped
 9    a boat on, maybe flipped a canoe here and there, but
10    these things happen on parts of river trips.
11  Q.   In fact, those historical accounts used
12    flatboats.  Is that right?
13  A.   There were some that used flatboats, yes.
14  Q.   And we know that because it says that in the
15    account?
16  A.   Yes.
17        Yeah, I think the ordinary and natural
18    condition existed there until Roosevelt Lake came in
19    and they had a period of flow regulation that occurred
20    after that time which started before statehood.
21        This is the chart for Segment 5.  Moving to
22    Segment 5, this is below.  Now here, since the flow
23    regulation is -- I'm using the long-term gage data from
24    Roosevelt.  And we know, as I discussed yesterday, that
25    these data underestimate the kind of flow here because
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 1    we're missing about 2,000 square miles of watershed by
 2    the time we get down to Segment 5.  And that's not
 3    counting the Verde River that comes in at the bottom of
 4    Segment 5 and into Segment 6.
 5        Moving to 263, there's a ton of boating that
 6    goes out there, all occurring when the reservoir is
 7    releasing.  So we understand there's a change in
 8    seasonality.  But the flow rate ranges have been
 9    altered, but the ranges of flows that we can experience
10    on these reservoir releases do have an analog to the
11    flows -- the kind of flows that occurred prior to the
12    dam.  So if the dam's releasing 1,000 cfs -- for
13    reasons I talked about earlier, 1,000 cfs probably
14    looks a lot like what 1,000 cfs looked like before the
15    dams.  So we understand that the regulation occurs.
16    And we're not trying to say that it's not there.  But
17    we're saying that the flow rates and the conditions
18    that are on the river are substantively similar.
19  Q.   So, for example, Jon, when Mr. Dimock went
20    down the river in August and there was 650 cfs, in a
21    typical August, in its natural condition, would the
22    river have less water or more water?
23  A.   It would depend on the August.  But the
24    August average would probably be around the median.
25    I'll look at the chart there to say for sure.  The


Page 596


 1    whole point of the trip was not to demonstrate whether
 2    the river was navigable on pre-dam August 31st.  It was
 3    to say at a flow rate of 650 cfs, could you take a
 4    wooden boat down there successfully?
 5  Q.   And we know that the natural median was
 6    higher than when Mr. Dimock went, so that served for
 7    some informative context?
 8  A.   Yeah.  We're well below the median, per my
 9    estimate.
10        So for Segment 5, boatable by canoes in
11    ordinary or natural condition, about 90 percent of the
12    time, much less today because they shut the river off
13    in wintertime.  In flatboats, greater than 70 percent
14    of the time, by my estimates, looking at those flow
15    curves that I put in front of you already.
16        Really no significant rapids in there at all.
17    There are some riffles and we have plenty of historical
18    accounts of people taking boats through this segment.
19        I believe the physical condition of the river
20    is very similar to its ordinary and natural condition.
21    Of course, the flow rates changed due to water supply
22    management.
23        Down to Segment 6 --  You know what?  Maybe I
24    would like to back up for just a second, if I can, and
25    talk about the similar to existing conditions.  I found
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 1    no evidence of any substantive change.  I showed you
 2    some slides earlier where we looked at the channel
 3    position from 1905, which predates the reservoirs,
 4    until today.  And you can see that the channel
 5    conditions, as observed in aerial photographs and maps
 6    and compared to the descriptions, are very, very
 7    similar to what we see today.  So I've seen no physical
 8    evidence that there's been substantive change in either
 9    the channel pattern, the channel width, or the channel
10    depths due to the construction of the reservoirs and
11    the change in the hydrology in Segment 5.
12  Q.   Jon, here you estimate that greater than
13    70 percent of the time, it could be boatable by
14    flatboats.  And did you have the opportunity to confirm
15    that with Mr. Dimock's boating that stretch?  This
16    is -- this is that segment where Mr. Dimock did boat?
17  A.   Yes, it is.
18  Q.   So that is another example of where your
19    theoretical data was supported by factual data?
20  A.   Always nice to be out in the field and check
21    your data, so yes.
22        All right.  Getting back to Segment 6 on
23    Slide 265, here we see the monthly chart here, and the
24    flow rates here for the monthly averages were
25    determined by adding together the Verde River at Tangle
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 1    Creek and the Salt River near Roosevelt.  So, again,
 2    we're still missing some drainage area, a significant
 3    amount, and are probably underestimating those average
 4    monthly flows because of that loss of drainage area.
 5    But, again -- and because of depletions of flow, but
 6    they're sufficient to demonstrate that boatable
 7    conditions exist.  So based on our rating curves, I
 8    believe we will get canoes down there down to 70 cfs.
 9    And we continue to use canoes up to very large
10    discharges, which extend well off our chart right here.
11    And, again, you see that that median flow rate is well
12    above the average monthly flow rate.  It's well above
13    the annual median for a number of months in the early
14    part of the year, then beginning again in the late part
15    of the year.
16        And you don't have a lot of modern boating
17    down here, a little bit during floods, which really is
18    irrelevant to navigability.  Occasionally, during dam
19    releases, which are quite rare now, that water gets
20    past Granite Reef, flows down to the town.  And then we
21    have some boating that goes on in some of the areas
22    that are either effluent or inadvertent storm
23    discharges.  There's a lot of swimming and boating that
24    goes on down to 35th Avenue in water that I wouldn't
25    get into.  But it goes on down in that area, then from
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 1    there on down.
 2        Statehood changes -- of course, the flow
 3    regulation I've talked about already, and stream
 4    channel conditions themselves are just completely
 5    altered, both due to the depletion of the flow, the
 6    changing in the hydrology but also very physical
 7    changes in terms of in stream, sand and gravel mines,
 8    channelization for flood control, construction of
 9    levies, squeezing the channel down for urbanization, a
10    lot of encroachment of the floodplain in the main
11    channel.  That's gone on in the last 150 years or so.
12  Q.   You have had the opportunity to boat part of
13    Segment 6?
14  A.   My description of the changes apply to the
15    area downstream of Granite Reef.  And I guess I should
16    be clear there that I don't believe that the segment
17    from -- the portion of this segment from the Verde
18    River down to a couple miles above Granite Reef, I
19    believe that to be substantively similar to the
20    ordinary and natural condition.
21  Q.   That's also the section of Segment 6 that
22    Mr. Dimock took his flatboat down.  Is that right?
23  A.   We did.  We went down through that all the
24    way down to the Granite Reef parking area, not to
25    Granite Reef Dam itself.
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 1        So I would suggest we move to Slide 267.
 2    That this segment of the river was boatable by canoes
 3    and similar-type craft about 95 percent of the time or
 4    most of the time, except for perhaps during the largest
 5    floods.  And boatable by flatboats about 85 percent of
 6    the time.  The primary difference there is the river is
 7    a little flatter and sandier, and we have a little more
 8    flow because we've got the Verde boosting things up.
 9        There are a number of historical boating
10    accounts.  We have no accounts of any kind of rapids of
11    any note in Segment 6.  And modern boating is
12    infrequent because the river's dry now.
13        The ordinary and natural condition we talked
14    about was reconstructed from historical photographs,
15    maps, accounts.  Of course, the flow rates have
16    changed.
17        I want to move to Slide 268.  We're gonna
18    talk a little bit about modern boating.  Other experts
19    have talked about the specifics of their experiences.
20    I want to kind of wrap that together and relate it to
21    navigability and our opinion about navigability.
22        I'll move on here.  We just see some slides
23    right here from various segments.  On the left side,
24    this is the Segment 5.  It happened to be a day when a
25    whole crew of boats came by us as we were stopped to
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 1    take a break.  In the upper right, that, I believe, is
 2    Bump and Grind Rapid at 188 cfs, just boat a canoe down
 3    through that.  This is also, I believe, in the lower
 4    right-hand -- I believe that's the same day, different
 5    part of the river that -- some part -- the daily part
 6    of Segment 2.  Yeah, that's that same day at 188 cfs.
 7        So I'm dividing up the modern boating record
 8    into three types.  Private recreation, so an individual
 9    or group of individuals go out on their own and boat
10    the river.  Seasonal commercial recreation occurs where
11    individuals go out and pay someone to take them down
12    the river, or associated services, and then a few other
13    stray types of people getting paid to boat the river
14    outside of commercial recreation.
15        Private recreation is occurring in Segments 2
16    and 3, primarily, and it goes on all year.  Most of it
17    occurs here during the spring, as we've heard already.
18    In Segment 5, because of the flow alteration, it's
19    occurring in late spring, summer, and early fall on the
20    releases.  And then Segment 6, it occurs all year and
21    sporadic in places.  Basically on effluent and other
22    inadvertent water sources, put it that way.
23        Seasonal commercial recreation, there's some
24    rafting companies that operate in Segments 2 and 3 as
25    well as in 5.  2 and 3, they're more prominently than
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 1    in 5.  Kayak rentals, you can rent kayaks in 2 and 3
 2    from the outfitters, as you heard from Alex the other
 3    day.  Inflatable kayaks, primarily.  And the reason
 4    people, in my opinion, rent inflatable kayaks and not
 5    hard-shell kayaks is the hard-shell kayaks sit low in
 6    the water and they are buckets.  So unless you wear a
 7    rubber skirt on there, a Neoprene skirt, you'll take on
 8    water.  And once you put on that Neoprene skirt, you
 9    need to be able to either wet exit, which means if
10    you're upside down in your boat, find the escape hoop
11    and pull it off and slide out of the boat.  And that's
12    a situation not everyone's quite ready to handle
13    without training.  Whereas in an inflatable kayak, if
14    you tip up in that, if you fall out, you grab onto the
15    boat, you climb back in.  So it's a much easier
16    experience.
17        Then there's, of course, a bunch of tubing
18    that goes on in Segment 5.  Lots and lots and lots of
19    people, probably tens of thousands.  I don't know the
20    exact number.  But seems like it's too many most times
21    that I'm out there during midday on the weekend.
22        Here's a number of services that offer
23    shuttles in Segments 2 and 3.  If you're out taking a
24    trip and don't feel like spending a day and driving
25    your car around and parking it or leaving it out there
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 1    in the elements, exposed to risk of theft, some folks
 2    will take your car around and park it for you on the
 3    day you intend to come out.  You can do that in
 4    Segments 2 and 3.  And then there's folks that offer
 5    shorter shuttle services in Segment 5 as well.
 6  Q.   Jon, have you heard of Sonoran Kayak Rentals?
 7  A.   Vaguely.  I know of them, but I haven't
 8    spoken to them.
 9  Q.   So you don't know a man, Jeremy Schneider,
10    who sells -- or, excuse me, rents hard-shell kayaks in
11    that Salt River tubing reach?
12  A.   Yeah.  By hard-shell kayaks, I mean kayaks
13    that you sit inside with a skirt.  If he rents those,
14    more power to him.  Most people, when they rent
15    something that's hard in kayaks, they're talking about
16    sit-on-top kayaks.
17  Q.   Are you familiar with anyone else that rents
18    canoes in the Lower Salt area?
19  A.   I have heard of that, but I personally
20    haven't talked to anybody who does that.  I think there
21    have been some people in the past that have done that.
22    But then I have not gone looking for it because I don't
23    need to rent a canoe.
24        So some of the private recreation, we talked
25    to, over the course of these studies over the years,
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 1    the Central Arizona Paddlers Club.  And their response
 2    from their members say that people have boated all of
 3    Segments 1 through 6.  The most frequently were in
 4    Segments 2, the daily reach particularly in Segment 2,
 5    and then Segment 5, where, of course, thousands of
 6    Phoenicians go out and recreate.  And Segment 5, of
 7    course, is on the releases from the reservoir.  And
 8    that occurs in all seasons.  So folks have been through
 9    all of it in all seasons, according to a poll of their
10    members.
11        Other folks who have come before ANSAC in the
12    past, Jim Slingluff, a canoeist, has done Segments 2,
13    3, and 5.  Jerry Van Gasse, one of the original
14    navigability people, I think he actually showed up at
15    the Verde hearing, and he was running 20 trips for a
16    year in his commercial rafting.  George Marsik, with
17    Worldwide, and he had -- Worldwide rafting was his
18    company.  He had done year-round trips, maybe hundred
19    per year.  And we also heard from Dorothy Riddle.  I
20    imagine those pieces of testimony have been submitted
21    as part of the record.  If not, they should be.  They
22    were part of the old record.
23        Other modern boating, there's a bunch of
24    commercial operations.  We've heard a little bit from a
25    commercial operator, Alex Mickel.  I ended up talking
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 1    to Don Sullivan, who is one of the two U.S. Forest
 2    Service Tonto river rangers.  So the Forest Service is
 3    employing a couple of folks to manage their river, and
 4    they spend a lot of time on the river in boats.  And
 5    described his experience going down in rafts as low as
 6    350 cfs, and in smaller boats, much lower than that.
 7        They focus on this permit season between
 8    March 1st and May 15th.  I may have gotten the days
 9    wrong when I answered a question on Tuesday, but those
10    are the days, March 1st through May 15th.
11        They are the four commercial companies that
12    we've heard about.  Mild to Wild that Alex Mickel runs
13    is one of them.  And they're allowed, in the wilderness
14    section, two launches a day for their own personal
15    trips.  So they can have a number of seats on those
16    trips, but they can get two launches a day.
17        I was asking Don Sullivan, how many people go
18    down?  It depends on the year and the kind of flow.  So
19    I asked him, "Well, give me a typical wet year and give
20    me a typical dry year."  So what he -- the statistics
21    that he gave me were for a wet year, which he said was
22    2010.  He dug up his records and he said there were
23    about 7,000 user days in the daily reach of Segment 2.
24    That would be the bridge -- or, in the vicinity of the
25    bridge down to Hoodoo.  And in the wilderness section,
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 1    about 570.  And the reasons for the difference is
 2    obvious.  You go up for the day, you get to sleep in
 3    your own bed and take a shower at the end of the day.
 4    If you go to the wilderness, you're gonna be camping,
 5    and it's going to cost you some more money, so a little
 6    more time commitment.
 7  Q.   Jon, do you remember what Mr. Mickel reported
 8    as his user days?
 9  A.   No.
10  Q.   Was it somewhere around 2,500?
11  A.   I don't remember.
12  Q.   Okay.  If I told you it was about 2,500, that
13    is less than half of the actual use that you've
14    reported, so Mr. Mickel is doing less than half the
15    business?
16  A.   I believe it was four companies that have
17    permits to run those kinds of trips.  So . . .
18        And I've seen Mild to Wild on the river
19    before and they seem like good guides and whatnot.  So
20    it wouldn't surprise me if they had a bigger share than
21    some of the other companies.
22        In a dry year, which he said was this year,
23    this spring, they had 850 user days for the daily
24    segment and then 190 for the wilderness, so
25    significantly less in a dry year.  But not zero.
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 1        COMMISSIONER HORTON: Jon, is there --
 2    I tubed in the '60s.  I went back in the '70s, and
 3    there was a great difference as far as pot-smoking and
 4    toplessness.  But is there any policing along the
 5    river?
 6        THE WITNESS: The White Mountain Apache,
 7    occasionally you'll see -- some of their rangers will
 8    show up in there.  I have no personal experience with
 9    what they would do with pot-smoking or toplessness.  I
10    don't smoke pot and you don't want to see me topless,
11    so . . .
12        COMMISSIONER HORTON: No, I don't want
13    to see --
14        THE WITNESS: So I don't know what they
15    do.  It's possible, I guess.  I know in Segment 5,
16    that's much more of a party atmosphere, so people are
17    going down there, and I've seen a lot of people that
18    are quite inebriated and seem to be successfully
19    boating the river.
20        BY MR. SLADE: 
21  Q.   So the tubing stretch, is that Segment 5?
22  A.   Yes.
23  Q.   So Commissioner Horton might have been
24    referring to Segment 5 --
25  A.   Oh, right.  Right.
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 1  Q.   -- in his question?
 2  A.   Oh, I'm sorry.
 3        COMMISSIONER HORTON: Been a lot of
 4    years ago.
 5        THE WITNESS: Yeah, yeah, yeah.
 6        BY MR. SLADE: 
 7  Q.   What type of policing goes on in Segment 5?
 8  A.   Well, the Maricopa County Sheriffs, it's
 9    under their jurisdiction.  They have an agreement with
10    the Forest Service, and so they do a number -- a number
11    of things.  You know, you've probably seen their cars
12    parked along the road there, trying to prevent drunk
13    driving.  But they also have a couple of boats that
14    they run through there.  They have a jet boat and an
15    air boat, which they launch from four or five different
16    spots.  And they run both upstream and downstream in
17    those boats.  And I've talked to them.  I've got a
18    little information about here.  I'll get the flow rates
19    when I get there.
20        I imagine there's a lot of pot that gets
21    stuffed in the river when they see the air boat coming.
22    That's what I would guess.
23  Q.   It's still a party scene to this day?
24  A.   A lot of people do, yeah.  Again, that's not
25    my trip, so . . .
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 1        CHAIRMAN NOBLE: Mr. Slade, could we
 2    take a break at this point?
 3        MR. SLADE: That'll be fine.
 4        CHAIRMAN NOBLE: Thank you very much.
 5        We'll be in recess for 10 minutes.  That
 6    means we'll come back at about 11 minutes, 12 minutes
 7    after 11:00.
 8        (A recess was taken from 11:02 a.m. to 11:12
 9    a.m.)
10        CHAIRMAN NOBLE: Mr. Slade, please
11    proceed.
12        MR. SLADE: Thank you.
13        BY MR. SLADE: 
14  Q.   Jon, I believe we were on Slide 272.  Please
15    proceed.
16  A.   I think I'm done with 272.
17        I'm ready to move to 273.  Forest Service
18    also tracks --
19  Q.   Jon, got to pause you for a sec.  Sorry.  Can
20    we go back to 272?  You've got a quote at the bottom of
21    that, and that's from the Utah Special Master's Report,
22    which was published in 1930.  I think it's an important
23    quote.  Could you read it for us into the record?
24  A.   Yes.  "The Government's assertion as to lack
25    of commercial possibilities fails to recognize one
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 1    source of commerce which in the future will undoubtedly
 2    develop to a considerable extent - the use of these
 3    Rivers for transportation of tourists for hire, to view
 4    the natural scenic wonders and explore the
 5    archeological features of these regions."
 6  Q.   So this is a special master of Utah in 1930
 7    talking about one commercial viability use of the river
 8    being recreational commercial use.  Is that right?
 9  A.   That's how I understand it, yes.
10  Q.   Okay.
11  A.   Back to 273, the Forest Service also keeps
12    track of private trips.  You'll recall that during the
13    permit season, you need a permit to go down as a
14    private boater into the Wilderness section.  So that's,
15    again, from March 1st to May 15, 76 days.  And, again,
16    I asked Don Sullivan for some data, and he said they're
17    allowed 4 launches per day, for a total of 304.  And he
18    estimated that based on his data, about 9 people per
19    private trip.  So a person gets a trip and they can
20    bring -- I believe it's up to 16 people.  I'm not sure
21    of that exact number.  But he figures, on average, it's
22    about 9 per trip that go on a single permit.  So he
23    gets about -- in a light year, about 2,600 people going
24    down the river in a private trip, and on the daily,
25    about 3,000.  In a dry year, like 2015, they only
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 1    issued about 15 permits; on the daily, about 400.  So
 2    these are Forest Service data.  This is not my data.
 3    This is what they provided, such that it is.
 4        There are a number of guides out there.  So
 5    from the Forest Service one that I think we've seen
 6    already and others that have been published privately
 7    including diaries, which is a one- or two-page sort of
 8    thing, there are whole books devoted to the Salt River
 9    boating, and you would think that if people are
10    publishing books that say how to boat the river, that
11    you would assume it's a boatable river.  These are some
12    of them.  They cover various segments of the river, and
13    really not much more to say to that than there they
14    are.
15        Other river guides out there, the Park
16    Service talks about -- National Park Service, that Salt
17    is one of the best wet water streams in the south.  The
18    Arizona State Park has its own rivers and streams
19    guide, which includes -- mentions the year-round
20    boating on the Salt.  And the Forest Service, as I
21    mentioned, has theirs, and they have river rangers that
22    help patrol, and they do the permitting that we've
23    already talked about.  This is an example of what the
24    Forest Service publishes now for the Salt River, this
25    map that lists some of the rapids, and they have little
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 1    descriptions of how to run them and what things to look
 2    out for, so that you have a successful trip down the
 3    river.  There are also a whole bunch of websites out
 4    there, many more than I can list.  But a few I put in
 5    here, and they -- again, they will sometimes list
 6    recommended flow rates, and I think those kinds of
 7    things have the same kind of issues that we have
 8    already talked about, with those who have written books
 9    about what their target audience are, what their
10    knowledge of the river is.  A lot of them are relying
11    on paddlers, sometimes not their own experience.  And
12    then, of course, the websites for the commercial
13    vendors that operate out there as well.  We have seen
14    some of that already entered into the record, so I
15    won't belabor that here.
16        Some of the other types of commercial uses
17    that go on out there, Arizona Game & Fish Department,
18    they do fish surveys, so they've got employees that are
19    going down there on a semiannual basis.  They typically
20    pick the lowest flow time of the year, so they want to
21    go down there at the lowest flow, and they're either
22    going in rafts or they're going in canoes.  And what
23    they're doing is doing fish counts, so they have their
24    electrical shock equipment and other fish survey
25    equipment, as well as all their camping gear and
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 1    whatnot.  Some of it's sensitive to being wet, whether
 2    it's in bags that keep it from being damaged if wet.
 3    And those folks have, I believe, testified regarding
 4    their experiences before.  So that's primarily in
 5    Segments 2 and 3.
 6        And we talked about the county's boats out
 7    there.  Two air boats and a jet boat is what they have.
 8    They say they'll launch their air boat at 500 cfs and
 9    the jet boat at 600.  Air boat's a little slipperier,
10    according to the sheriff that I talked to -- sheriff's
11    deputy that I talk to.  Doesn't have the keel that the
12    jet boat has.  I think they can run it a little lower.
13    Occasionally they bump a little rock or two in the
14    riffles.  And they go upstream from Granite Reef all
15    the way to Water Users, which is the big parking lot
16    that is downstream from Saguaro Ranch and Stewart
17    Mountain Dam.  They'll also launch at that same place
18    or at the Blue Point Bridge or a couple other places,
19    including Granite Reef Dam.  By that, I mean the dam
20    itself.  They said their biggest issue out there,
21    besides the people that they're patrolling, is some
22    flotsam and algae that can get into the air intakes.
23    Yeah.
24  Q.   Is this a picture on Slide 278 of that -- is
25    that an air or a jet boat?
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 1  A.   I believe that's the air boat.
 2  Q.   Okay.  So that is the Maricopa County
 3    Sheriff's Office using that jet boat?
 4  A.   Those are the deputy -- sheriff's deputies,
 5    yes.
 6        I'm not an expert on -- between jet boats and
 7    air boats, but this is one of their boats.
 8  Q.   So there's a motor in that boat in the
 9    picture?
10  A.   Yes.
11  Q.   And there's three people in there?
12  A.   So it's a flatboat with a big fan.
13  Q.   And are they going upstream?
14  A.   In this case, they are.
15  Q.   And that's Segment 5 of the Salt River?
16  A.   That's Segment 5.  Between the tube take-out
17    and the Blue Point Bridge, there's a place where people
18    used to cliff dive.  That's right in the area right
19    there.
20        Other kinds of commercial uses permitting by
21    the White Mountain Apache and the Forest Service that
22    we've talked about already.
23        Game and Fish, I want to go back to them for
24    a little bit, because they've consistently boated at
25    low flow.  They were able to provide us some data.
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 1    They didn't have great records for the dates that they
 2    went.  They knew what years they had been out there but
 3    not the exact dates.
 4        And the flow rates that they went down at,
 5    these are their data sets from Segments 2 and 3.  They
 6    would put in at the U.S. 60 bridge and take out at the
 7    288 bridge.  Trips from 2001 to 2004.  You can see the
 8    flow rates there range from 122 at the low end to 700
 9    cfs at the high end, and whether they were taking
10    canoes down to 132 and rafts down to 135.
11  Q.   This is only spanning a three-year time
12    period.  Is that right?
13  A.   That's right.
14  Q.   Okay.  Do we know if they were using the
15    river before or after this time period?
16  A.   I know for sure they were doing it before and
17    haven't talked to them about it after.
18        Here's one of their pictures from taking
19    rafts down at 150 in June of 2003.  Don't know the
20    exact location of this, but this is one of their
21    picture sets.  And I believe we've submitted all of
22    those into evidence.
23        And just to kind of underscore here, in case
24    you missed it, that these guys are in rafts at a river
25    flow rate that's well below what we've heard is the
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 1    rafting minute flow rate.  So with all types of
 2    boating, it's kind of what you're willing to -- what
 3    your expectation is.  If you're going in expecting a
 4    big splashy ride and super fun rapids and drops and
 5    whatnot, you'll be disappointed at 150 cfs.  But if
 6    you're going for a trip on the beautiful river, you can
 7    go much lower than what the guides will tell you,
 8    typically.
 9  Q.   And natural median for this area is 266?
10  A.   Well, it's between 266 and the . . .
11  Q.   341?
12  A.   341.  Sorry.  Memory's not what it used to
13    be.  Yeah.
14        Because you're in between Chrysotile and
15    Roosevelt here.
16  Q.   Okay.  But they're at 150, which is well
17    below that?
18  A.   Well below, yeah.
19  Q.   And these are boats piled with equipment,
20    multiple people inside?
21  A.   And they look like big guys.  Yeah.
22        So moving to 281 here, I'm trying to
23    accumulate, in modern times, what kinds of boats that
24    we know are out on the river, where they're at, what
25    kind of flow rates that they're at, and range from
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 1    inflatable rafts to a cataraft, which is framed like
 2    some kinds of rafts but has two kind of Neoprene
 3    pontoons.  Inflatable canoes or kayaks, we talked about
 4    what those look like.  Hard-shell kayak, which, in my
 5    mind, is a -- sit inside with a skirt.  I guess you
 6    could also include a sit-on-top.  Hard-shell canoes,
 7    jet boats and air boats, rowboats, motorboats -- these
 8    are all boats that I personally have seen on the river,
 9    have talked to people that have run in these things,
10    and what seasons.
11        And, again, the seasonality for those in
12    Segment 5 is affected strongly by the releases, which
13    would have a different season in its ordinary and
14    natural condition.  These are observations in modern
15    times.
16  Q.   Jon, have you ever seen a historical wooden
17    flatboat on the river, aside from Mr. Dimock's?
18  A.   No, I have not.
19  Q.   Why don't you think you have seen one?
20  A.   The same reason that I very rarely see a 1900
21    vintage car on the highway.  Technology has improved.
22    It's easier to use and they're more readily available.
23    So I have seen historic boats, and they become valued
24    antiques, and people don't like to get them wet.
25  Q.   Do you know how much it would cost to
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 1    commission someone to build you a historical flatboat?
 2    I guess we could have asked Mr. Dimock.  But do you
 3    have any idea?
 4  A.   I asked Brad that question the first time I
 5    met him when we were interviewing from the Verde, and
 6    my recollection was his boats cost upwards of $10,000
 7    and can be as much as $20,000.
 8  Q.   How much does an inflatable raft cost?
 9  A.   That's a tricky question.  It depends on what
10    manufacturer you go to and what kind of equipment you
11    put into it.  But a complete -- a brand-new complete
12    raft package with frame, you know, coolers, oars, oar
13    locks, lots of little pieces, it can easily run you
14    $10,000, but you can buy them used for a half or a
15    third of that.
16        So let's talk about making the transition
17    to -- you know, what we have learned about modern
18    boating, to whether they're meaningfully similar or not
19    to boats that might have been available around the time
20    of statehood.  So there's a couple of pieces of
21    information right here.  On the left side, the color
22    diagrams were used, so it's a diagram that was put
23    together you've seen before in the boating presentation
24    that I made earlier last year, and it's also used in
25    navigability cases in Oregon.  The folks that put that
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 1    together are working up there in Alaska.  And what you
 2    see there is you can see that these low draft boats,
 3    similar to the kinds we're talking about, modern boats
 4    like kayaks, canoes, drift boats, catarafts, rafts, all
 5    have similar width and depth prisms necessary for
 6    boating to these modern craft.  So in terms of a draw
 7    or to a width of the river needed, they're very
 8    similar.  So you take an 8-foot by 8-inch box and you
 9    can get all these boat types down there.  So the fact
10    that you've got a canoe or a kayak down the river tells
11    you something about whether you can get a historic
12    dugout canoe down there or other boats that have
13    similar drafts.
14        Utah's special master listed some boat
15    draws -- or, drafts for different types of boats.
16    Rowboats at 16 to 18 feet or longer and the draws of
17    those range from 16 to 18 inches.  Again, it depends on
18    the length of the boat, type of materials constructing
19    it, how heavily it's loaded.  Steel rowboats, which
20    tend to draw a little bit more water, again, depending
21    on how much they're loaded.  Motorboats, really not
22    much difference in draft until you add in the prop for
23    the motor.  That drops it down a little bit more.
24    Scows, which is similar to what I would call a
25    flatboat, in their case the Utah special master said a
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 1    32-by-8-foot scow would take about 8 inches.  They
 2    mentioned canoes in places in the Utah Special Master's
 3    Report, but don't provide a draw for those.
 4        Anyway, so those are kind of that depth
 5    range.
 6  Q.   Jon, these are in, again, the 1930 Utah
 7    Special Master's Report, that's where these numbers
 8    come from?
 9  A.   The ones in the table, yes.
10  Q.   And based on your knowledge and calculations,
11    both theoretical and factual, of the depths of the Salt
12    River, which of these boats would be able to be used on
13    the Salt River?
14  A.   Well, certainly in any segment from 2 on
15    down, the canoes and the scows -- and I think the
16    historical record is sufficient to document that --
17    rowboats, and probably the shorter of the rowboats
18    would be more appropriate in the upper reaches and the
19    longer rowboats would be fine, as well as the shorter
20    ones, in the lower segments.  And certainly when you
21    got down to Segment 6, any of these boats would have no
22    trouble at all.
23  Q.   And I don't see a Klepper noted here.  Would
24    you expect that a Klepper would be able to also
25    navigate the Salt?
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 1  A.   I would.  Lo and behold, the Utah special
 2    master didn't do a comprehensive accounting of every
 3    type of boat that might be available.
 4        But no, the Klepper draws very little water.
 5    It's a kayak.  So I draw the kayak chart on the left.
 6    Kayaks draw a little bit more water than canoes,
 7    typically, and have a smaller footprint, so the
 8    buoyancy factor puts them a little bit lower in the
 9    water.
10        Anything else?
11        283, there's been some suggestion in the
12    past, and I won't address that here, that canoes made
13    of wood and kayaks -- excuse me, canvas or wood are not
14    appropriate for rivers with rapids or rivers with
15    rocks.  And I just want to remind folks of the
16    information we had in our boating presentation.  These
17    are pictures from the early 1900s of folks in canoes on
18    very rocky, shallow rivers.  It's just not correct to
19    say that wooden and canvas boats can't take on rocks or
20    shallow rivers.  In both cases, these are folks that
21    are going upstream.  Both of them using the method of
22    poling to go upstream through these rapids.  So not
23    only can they take on rocks and -- you know, clearly,
24    with any kind of boat, just like with your car, you
25    don't drive into rocks.  You don't intentionally bang
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 1    it on things.  The intent is to go around the
 2    obstacles.  But when the occasional bump happens, it's
 3    certainly not the end of the boat, particularly at low
 4    flow rates where the currents are not very pushy.
 5        And sometimes you change your paddling
 6    technique, as we see on Slide 284, to something called
 7    snubbing.  This actually is a birch bark canoe going
 8    down a very rocky rapid.  So instead of using a paddle,
 9    what they're doing is they have a pole that basically
10    sticks in this water, and they're breaking their
11    momentum to slow themselves going down there, and they
12    work their way through the rocks.
13        Even birch bark canoes are pretty tough
14    beasts.  Clearly, you don't want to drop them off the
15    roof or drive over them in a truck, but they're made
16    for rivers, and rivers have obstacles in them, rivers
17    have tree stumps, and rivers have other things that you
18    could possibly hit.  They have ribs in them that give
19    them strength and rigidity.  They're tough little
20    boats.
21  Q.   Can canoes be used to transport goods, let
22    alone people?
23  A.   That's what canoes are for.
24        This is a canvas canoe.  There's, I think, a
25    mistaken idea that there are some canvas canoes that


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(26) Pages 619 - 622







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 3
October 22, 2015


Page 623


 1    are folding and they are a little floppier, built on a
 2    wire frame, and they tend to be a little less rigid.
 3    But that's not the case for all canvas canoes.  They're
 4    built -- some of them are built over stripping.  And
 5    they're quite rigid.  And, again, they are able to go
 6    up shallow, rocky streams.  You see a guy here poling
 7    his way up a very small river in Maine, and he's got
 8    his gear and some other information, and you can see
 9    probably a complete lack of safety equipment there.
10    And there he goes.  So these boats are used in a wide
11    range of conditions.  Again, canoes were made for
12    rivers.  Rivers have rocks, rivers have trees, they
13    have rapids.  And that's where people use them.
14  Q.   If we can compare the river in Slide 285 --
15    it looks like that's the Allagash in Maine.  How does
16    that compare to the Salt River?
17  A.   The Allagash -- this reach of the Allagash is
18    a much smaller river than any of Segments 2 through 6
19    of the Salt.  Much, much smaller.  The flow rate to
20    there, to me, looks like it's -- my guess, based on the
21    conditions, I would say there's certainly less than 100
22    cfs, probably in the neighborhood of 50 cfs.  And looks
23    like it's maybe 20 feet wide and maybe at most a foot
24    and a half deep at the deepest spot, probably average
25    depth of less than a foot.
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 1  Q.   So certainly not representative of the Salt
 2    River?
 3  A.   No.  Much smaller river.
 4        So we ask ourselves, are modern boats
 5    meaningfully similar?  If I hadn't -- if I go back up
 6    here a couple of slides -- if I hadn't told you that
 7    this wasn't a modern canoe -- other than the dress and
 8    the black and white, if I hadn't told you that's a
 9    historic canoe, you'd say that's what canoes look like
10    today.  Are they meaningfully similar?  Yeah, they
11    function the same.  You put a person in them with a
12    paddle or a pole and they go up and down the river.
13    The design is functionally the same.  They have pointy
14    ends, and they keep the water out and the boater in.
15    The use is the same.  They can use them for trade and
16    travel on water.  The draws really haven't changed
17    much.  Wooden canoes, canvas canoes weigh about the
18    same as plastic canoes.  It's really more about the
19    material you put in them as opposed to the material
20    they're made out of in terms of the draw.  We've heard
21    that from all the people who have expertise in boating.
22    So what's the difference?  The difference is some
23    improved durability.  But I readily recognize -- really
24    don't need to argue about the fact that the plastic
25    boats that are made today are more durable.  You can
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 1    beat on them, you can abuse them, you can be a lot less
 2    skilled and get away with some things that you might
 3    have had to stop and repair.  But that is not to say
 4    that these boats were not durable, that they fell apart
 5    at the slightest impact or a scratch would cause you to
 6    cancel your trip.  So yes, they are improved
 7    durability, much like my car today is improved in its
 8    durability from cars that were available in 1912.  But
 9    that says very little whether I can drive it down the
10    road or not.
11  Q.   And was there an expectation, around
12    statehood, that you had to repair your boat whether you
13    were on the Mississippi or the Colorado or the Salt or
14    the Verde?
15  A.   Well, there's still that expectation today.
16    So if you take a boat on a river, you should have a
17    repair kit with you.  The likelihood of it occurring
18    probably decreases today, both -- for a number of
19    reasons.  But folks were prepared to build their -- fix
20    their canoes, their boats of whatever type, when
21    they're on the river.  So if you read the literature
22    about old canvas canoes, you know, they carried a kit
23    where they would sew things back together and put on
24    materials to seal the leak, and the next day, they
25    would be back on the river.  That's just kind of how it
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 1    went.
 2        You know the story of the Kolb brothers with
 3    the big hole that they stuck their head through.  They
 4    didn't stop their trip there.  They pulled out their
 5    practicality and the tools they had and boat they had
 6    and whatever material they had, they patched their boat
 7    and they finished their trip.
 8        One of the historic expeditions from the
 9    early 1900s in the Grand Canyon, they thought their
10    boat was too long, so they cut it in half, rebuilt it 4
11    feet shorter with hand tools at the bottom of the Grand
12    Canyon, continued their trip, and successfully got down
13    to the bottom.  So people fix their boats.
14  Q.   Are you familiar with Mr. Lingenfelter's book
15    Steamboats on the Colorado?
16  A.   I've seen it.
17  Q.   Have you heard an account or multiple
18    accounts in that book of captains of steamships running
19    aground, having to make repairs after hitting rocks on
20    the Colorado?
21  A.   Yes.
22  Q.   So it happened on the Colorado.  It may
23    happen on the Salt, but that was an expectation of
24    historical boats and historical boating?
25  A.   It's the same as it is today.  Like I say, I
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 1    have pictures of people that have wrapped their canoes
 2    that looked exactly like the wrapped canoes that we saw
 3    yesterday from the Salt River.  These pictures were
 4    from the Mississippi River.
 5  Q.   So the question is not durability.  It's
 6    draw, and from an experienced boatman's perspective,
 7    can you get a boat down the river?
 8  A.   Yes.  Experience is great, but you don't
 9    necessarily have to be experienced.  An experienced
10    boatman could have a problem on a bad day and a rookie
11    boatman can have a problem.  And experienced boatmen
12    can have great success and a rookie boatman can have
13    great success.
14        So I'll just make reference to the other
15    parts of my boating presentation that I've given
16    previously where I talk about those similarities, the
17    similarity in appearance, similarity in function, and
18    what the other boating experts -- Brad here today and
19    earlier to Don Farmer, to Jim Slingluff, and whether or
20    not they are meaningfully similar.  I strongly say that
21    these boats are meaningfully similar for the reasons
22    I've already described.
23  Q.   Do you know if we've had any other boating
24    experts, aside from yourself, testifying about
25    meaningfully similar boats -- and Mr. Dimock?
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 1  A.   I believe Don Farmer testified to that effect
 2    on the Verde River.  That's what comes to mind right
 3    now.  There may have been others.
 4  Q.   Have opponents presented any experts in
 5    boating?
 6  A.   None, that I'm aware of.
 7        So, again, we always like to field-test these
 8    theories of meaningfully similar and what could and
 9    couldn't happen.  Brad told you a little bit about what
10    we did on the Salt in Segments 5 and then a little bit
11    into 6.  So I have some pictures here that Brad did not
12    have with him that I took when we were out there.  So
13    we had 850 pounds of material plus Brad, which he says
14    he's close to 200, he looks more like a 160 guy to me,
15    but -- and he took on some water.  He was well over
16    1,000 pounds in the Edith there.  We also brought a
17    canvas Klepper kayak.  That boat is not 110 years old,
18    but it's made in the same design as the boat that came
19    out in 1910.  We also had a McKenzie replica, which is
20    circa 1980.  A woman named Helen, from Bullhead City,
21    heard about our trip and came on down and joined us.
22    You'll see some pictures of that.  We had three plastic
23    canoes.  One of them was a tandem and two of them were
24    solo canoes.  A 16-foot Neoprene raft had three people
25    in it.  A tandem canoe means there are two people in


Page 629


 1    it.  And then one Neoprene cataraft, a smaller raft,
 2    and three plastic kayaks, one of which was a
 3    sit-on-top -- well, maybe two were sit-on-tops.  You'll
 4    see the pictures here in just a second.
 5        This is this year in August.  We went in at
 6    about -- we were on about water about 6:30, a little
 7    earlier than that, started to load the boats.  We got
 8    off down to the Granite Reef about 10:30.  Flow rates
 9    ranged from 653 at Stewart Mountain.  The Verde came
10    in.  We were at 746.  Again, we were below median.  And
11    we were about a 12-mile run.  That was Slide 288.
12        On 289 is just a picture of Brad sitting in
13    his boat.  I'll show you a few pictures, then I'll go
14    over and show you a few more from a separate source
15    here.
16        This is the Edith.  And, again, it's pretty
17    much an exact replica of what the Kolb brothers used in
18    1910.  It is a wooden boat, flat bottom, rocker, wooden
19    oars.  It seats one person in the cockpit.  Although
20    Brad assured me if I found someone cute enough, he
21    would squeeze in with another person in the cockpit.
22    And we successfully floated on down.
23        This is a picture of the Klepper.  It happens
24    to be me paddling it at this particular moment.  You
25    can see it's just about as long as the Edith.  Again,
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 1    we're at Segment 5 right here.
 2  Q.   The Edith in that picture is loaded with the
 3    850 additional pounds.  Is that right?
 4  A.   It is.  It is.
 5        And he was talking about the water he took
 6    on.  It's funny, before we got to that rapid where he
 7    got hung up, I looked at the boat and I said to one of
 8    the other boaters, "I think he's riding low."
 9        They said, "I don't think he is."
10        I said, "Yeah, looks like he's a full panel
11    lower."
12        It would have been nice if we had pulled over
13    and looked at his compartments at that point.  But
14    these are things you learn.
15        So there's the Klepper.  And there's the
16    McKenzie dory, 1960 replica.  It's wood and fiberglass,
17    and both the Klepper and the McKenzie here and all the
18    other boats made it down without incident.
19  Q.   Jon, what are the dimensions of this dory?
20  A.   Oh, boy, it's at least as long as Brad's
21    Edith, so I'd say I would put it in the 17-foot range,
22    maybe a little bit longer.  It's probably 6 feet at the
23    beams wide.  And it's -- this particular day, it's
24    fairly lightly loaded, but it's a much heavier boat.  I
25    think in this boat -- oh, boy, I think there were eight
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 1    of us or nine of us that were moving it.  Much heavier
 2    than Brad's boat empty with stuff out of it.
 3  Q.   Did this boat have any issues on the Salt?
 4  A.   Not at all.  It went through the places --
 5    where Brad got stuck, he talked about it, but I'll show
 6    you some pictures there.  He went in and hit that first
 7    rock and got stuck, and Helen came along behind.  She
 8    went a little to the right and scooted right on
 9    through.  I think -- I'm pretty sure that even with his
10    water in there, had Brad gone right in this one little
11    segment, he would have scooted on through there without
12    a problem.
13  Q.   So she didn't get stuck once?
14  A.   Not once.
15        So I'll just show you some pictures here.
16    This will probably be our last field trip.  This is the
17    put-in.  You kind of see the range of boats that were
18    there.  You can see the size difference between the
19    dory here.  Helen's in the white boat, and Brad's boat,
20    which is barely visible here behind and Tom and Brad.
21    Yellow solo canoe, red solo canoe, red tandem canoe,
22    16-foot Neoprene raft.  It had three people in it, a
23    cooler, and some other gear.
24        There's the cataraft down there and one of
25    the kayaks.  And we were putting in at Saguaro Ranch.
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 1    We had a short carry down a steep bank to get the boats
 2    in the water.
 3        Then we're on the water and it was a very
 4    pleasant morning.  Sun came up, beautiful sky.
 5        There's Brad out in the water.  And as he
 6    mentioned, it's kind of difficult to tell how much
 7    water you're drawing in these things, particularly when
 8    you have water inside your boat, because if you tip
 9    your boat a little bit, the water sloshes over to that
10    side and brings you down even more.  But you can see --
11    if you look carefully at these photos, you'll see,
12    particularly at the front of the boat, it starts to
13    drop in this reach right here.
14        This is a long pool reach, the upper end of
15    Segment 5.
16        There's the Klepper paddling along.  There
17    you see an indication that it's riding a little bit
18    lower.  In fact, there's Brad.  He's bailing out the
19    water.  And he had quite a bit of water there in that
20    compartment that's behind in there.
21  Q.   Is he still floating in that reach?
22  A.   Oh, yeah.
23  Q.   Right there?
24  A.   Yeah.
25  Q.   So he's just sunken into the water a little
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 1    more, but he's not aground there?
 2  A.   No, not here.  No.  The shallow parts of the
 3    river --  And the place where he got stuck is a place
 4    called Pirate Island.  There's two ways to go.  You can
 5    go through Bridge Rapid or you go on this other chute,
 6    and it's kind of a high water chute.  Most of the water
 7    goes over towards Bridge Rapids.  From talking at the
 8    sheriff's department, they say, "We always go over on
 9    that chute."  So I figured, well, if they're taking the
10    jet boats there, we should try to go in there.  We had
11    scouted it at 950, and the flow had dropped 300 cfs, so
12    there was a little less flow than when we had done our
13    scout run the week before, and so it was a little
14    shallower, and, again, we took on some water.  So
15    retrospect, should have pumped the water, should have
16    gone the other direction where most of the water went.
17    But I shouldn't have listened to the cops either.
18        Somebody else taking a spin at the oars of
19    the McKenzie.
20        And this is kind of what it looks like.  This
21    is the second of the shallowest spot, this place called
22    Shotgun riffle or Shotgun -- something or other.  This
23    is in the vicinity where the old Sheep Bridge was.
24    There are three kind of shallowish spots.  One is in
25    the riffle where he got stuck in a chute.  This is the
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 1    second of them.  This is actually shallower than that
 2    chute.  And then there's a third spot that's down by
 3    Foxtail takeout.  There's a long rocky riffle in there,
 4    which is also shallow.  And Brad made this part right
 5    here with no trouble at all, as well as he did in the
 6    next one.  So these are actually --  This one is, for
 7    sure, shallower than the reach upstream where he did
 8    get stuck.  But here he's doing it without the water,
 9    the extra 500 pounds.
10        COMMISSIONER HORTON: Jon, excuse me, is
11    there still a Sheep Bridge up there?
12        THE WITNESS: No.  It's just the
13    abutments are there.  I think they lost the bridge in
14    1966.
15        COMMISSIONER HORTON: I'd better get
16    up-to-date.
17        THE WITNESS: Yeah.
18        There is a Sheep Bridge on the Verde,
19    though.  You may be thinking of that.
20        Here you can see him riding higher here
21    once the water's been out.  It's a beautiful boat.
22    It's a really nice-looking boat.
23        Moving on down the stream, some of the
24    banks on the river are cut and some are vegetated.
25    This is in the segment that's downstream of the Verde
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 1    confluence.  We're now on Segment 6.  You can see Brad
 2    in the distance coming towards me and paddling on past.
 3    Piece of cake.  He's just stretching his legs at this
 4    point.  And pumping out some more water.
 5        These photos aren't exactly in spatial
 6    order because I'm using different folks.  But all of
 7    the photos from this trip have been disclosed.  You're
 8    welcome to page through them and ask me specific
 9    questions about them.
10        This is closer to Coon Bluff, I believe.
11    It's down, again, to the end of the reach.  We're kind
12    of getting into the reach where Granite Reef backs up
13    some water and the current slows down quite a bit.
14    This is the takeout at Granite Reef recreation area, a
15    little gap in the weeds there.
16        Brad's a little shaggier in these
17    pictures than in the past.
18        This is the load we put in there, bags
19    of -- 50-pound bags of sand and then water jugs that
20    were full of water.  I realized I could save money on
21    sand and just fill up my water jugs and create some
22    weight.
23        And this is a picture of some of the
24    boaters that came along.  Here's the cataraft and the
25    McKenzie.  Helen driving her boat.  Brad.  Brad riding
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 1    low at the beginning.
 2        This is the rapid right below the Water
 3    Users put-in, such as it is.  A sit-on-top kayak, that
 4    happens to be Don Farmer, if you remember him.
 5        This is at the Blue Point Bridge after
 6    he had pumped out, we're back on our way again.
 7        We did a little boater cleanup on the
 8    way here, picked up some trash.
 9        And that's back at the start.  Looking
10    at Stewart Mountain Dam in the distance, our flotilla
11    of boats.
12        I think that's about enough.  There's
13    some wild horses that you see there in the background.
14    That's probably enough.
15        MR. BREEDLOVE: Jon, what kind of camera
16    are you using?
17        THE WITNESS: I personally am just using
18    a little --
19        MR. BREEDLOVE: GoPro.
20        THE WITNESS: I had my GoPro with me,
21    but these are not GoPro shots.  Other guys that were
22    taking pictures had nice, 35-mm cameras.  About a third
23    of these shots are mine, not the pretty ones,
24    unfortunately.
25        So our trip summary, I would call it a
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 1    success.  Boats and boaters got there, no damage to the
 2    boats.  And we concluded that wooden boats can run down
 3    this river.  No problem at this flow rate.  I
 4    personally have done this reach as low as 90 cfs and
 5    never had to get out of my boat and push in a lightly
 6    loaded canoe.
 7        So information that I've given you,
 8    Slide 294, the entire Salt River has a permanent,
 9    reliable flow.  It occurs within a predictable range.
10    90 percent of the time, it's sufficient to float
11    shallow-draft boats all year -- the vast majority of
12    the year and larger flat-bottom boats seasonally at
13    higher flow.  And in every place that we've seen and
14    the evidence we've seen, there's always a well-defined
15    boating channel that conveys the ordinary, normal flow
16    of the river in which boats can sit and float.
17        And I have nothing new to add to this
18    discussion on the Colorado River.
19        I just remind the Commission members
20    that the Colorado River is navigable, and it has
21    conditions of flood and drought, has seasonal variation
22    as shown in 296, has sand bars, has rapids subject to
23    lots of different types of things, channel position,
24    bed erosion.  It's not listed in Rivers and Harbors
25    Act, yet it is a navigable river.
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 1        I think I added this picture on
 2    Slide 298 of the Colorado River and you can see a wide
 3    and shallow, rapidly shifting, navigable river.
 4        So I concluded that those types of
 5    characteristics are not definitive of a non-navigable
 6    river.  So what is?  Is the river deep enough for
 7    boating?  Is it wide enough for boating?  Are there
 8    natural obstructions that prevent boating over long
 9    reaches, are the points I make on Slide 299.  And I
10    think I've heard some folks say that, "Mr. Fuller has a
11    standard that says it's only depth."  Well, you've been
12    sitting here for 299 slides so far, only a few of which
13    deal with depth, and I think it's pretty clear that my
14    standard is not limited to depth.  However, I will
15    point out when I say that it's all about depth, that if
16    you don't have the depth for boating, you don't have a
17    navigable river.  So it is kind of a binary criteria
18    that you need to get past.  Just because of the fact
19    that you have the depth doesn't necessarily make it a
20    navigable river.  There's always other characteristics
21    such as I have spent many hours now describing to you.
22        BY MR. SLADE: 
23  Q.   Jon, before you conclude, I've asked the
24    other experts, and I'll ask you:  Is the Salt River a
25    shallow desert stream?
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 1  A.   It is a desert stream.  And there are some
 2    times of year where there's places where it's shallow.
 3    But no, I wouldn't necessarily characterize it as a
 4    shallow desert stream.  It's a pretty big river.
 5        So as we finish, Slide 300, we remind
 6    ourselves of the characteristics of navigability under
 7    our federal test here, the Daniel Ball test, which
 8    tells us that it must be "a watercourse that was in
 9    existence on February 14, 1912, and at that time was
10    used or susceptible to being used, in its ordinary and
11    natural condition, as a highway for commerce, over
12    which trade and travel could have or were -- were or
13    could have been conducted in the customary modes of
14    trade and travel on water."  So those three big
15    criteria.
16        On Slide 301, clearly, the river existed in
17    1912.  And I'm applying these to Segments 2 through 6.
18    Portions of it were used as a highway of commerce, and
19    all of it was susceptible to use as a highway of
20    commerce -- these are facts -- for trade and travel on
21    water by modes that were customary as around the time
22    of 1912.  So based on that, I conclude that these
23    segments make the river navigable waterway in the state
24    of Arizona.
25        And that, finally, is the end of my
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 1    presentation.
 2        CHAIRMAN NOBLE: Is there anybody who
 3    wants to question Mr. Fuller?
 4        We're breaking for lunch.  Make sure the
 5    court reporter gets your questions and answers.  We'll
 6    break for lunch and come back at 1:30.
 7        (A recess was taken from 11:53 a.m. to
 8        1:28 p.m.)
 9        CHAIRMAN NOBLE: Inasmuch as everyone's
10    here, let's begin.  Let the record reflect that
11    Commissioner Jim Henness is not with us this afternoon.
12        Mr. Murphy?
13        MR. MURPHY: Mr. Chairman, Tom Murphy on
14    behalf of the Gila River Indian Community.
15    
16        CROSS-EXAMINATION
17        BY MR. MURPHY: 
18  Q.   Good afternoon, Mr. Fuller.
19  A.   Good afternoon.
20  Q.   I drew the short straw, so I get to go first.
21        And what I've got on the screen behind us is
22    the PDF version of the latest PowerPoint that you
23    presented earlier this week.  I've got the control over
24    here, but if there's a slide that you feel we need to
25    go to, we can certainly go to that.  I took the exhibit
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 1    number off the very first one of mine, so that page
 2    numbers match up with whatever your slide numbers were.
 3    So why don't we just jump in.
 4        On your direct examination with Mr. Slade,
 5    you indicated that you participated in this case with
 6    briefings with the Attorney General's office.  Do you
 7    remember that?
 8  A.   Yes.
 9  Q.   How many times did you participate in
10    briefings with the AG's office?
11  A.   Just to clarify, I'm not sure what you mean
12    by "briefings."  But I certainly had meetings with
13    Mr. Slade and other attorneys from the AG's office.
14    How many times was the question you asked me?  I don't
15    know.  Over what time period?  With respect to just the
16    Salt River?
17  Q.   Sure.
18  A.   Over what time period?
19  Q.   Let's say within the last -- last year.
20  A.   And, again, I'm not trying to be difficult,
21    but, you know, on a break, we stand in the hall and we
22    chat about the case.  So meetings where one of us went
23    to the other's office or something?  In the last
24    year --
25  Q.   Now, I think when you were testifying about
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 1    that with Mr. Slade, you were talking about how the law
 2    applicable to the case was presented to you, right?
 3  A.   Yes.
 4  Q.   Now, were you provided with copies of the
 5    applicable legal cases?  Was this something that was
 6    given to you, like in a memo form, or how is it that
 7    you gained your knowledge on the legal precedent
 8    applicable to this?
 9  A.   I've been working on navigability since 1992,
10    so I've had many, many conversations.  I've sat here
11    and listened to folks like you.  I've read a lot of
12    briefs, listened to the folks -- different incarnations
13    of ANSAC.  So I've worked on other states in
14    navigability cases, learned about elements of
15    navigability law over a long period of time.  To my
16    recollection, I've never been given a memo specifically
17    for me about the AG's opinions about navigability.
18  Q.   What is your current understanding of, for
19    lack of a better way to put it, the commerce aspect of
20    the federal test for navigability?
21  A.   Well, in the Daniel Ball case, it does talk
22    about -- or, in the Arizona Revised Statutes, it does
23    talk about it being a highway for commerce.  My
24    personal understanding of commerce would include both
25    trade and travel, and that there's some
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 1    business-related reason for the travel and trade --
 2    trade and travel on the water.
 3  Q.   Maybe in a little more depth, what do you
 4    mean when you say "business-related reason"?
 5  A.   Well, I mean it just like that, business.
 6  Q.   Making money?
 7  A.   No, I'm not sure making money.  Could be
 8    exchange of goods.  I don't know that there necessarily
 9    needs to be profit.  Could be losing money, I suppose.
10    Although the objective of business is not to lose
11    money.
12  Q.   Do you believe that --  When you talk about,
13    then, the commerce element of the federal test for
14    navigability, do you think that's referring to
15    present-day commerce or the kinds of commerce that took
16    place at the time of statehood?
17  A.   Well, I believe the phrase "as of the time of
18    statehood" certainly makes some sort of reference as of
19    the time of -- in Arizona's case, it would be 1912.
20    But I think it would be inclusive of the time before
21    statehood.  And I think the whole purpose of reserving
22    these areas as potential highways of commerce would be
23    also for an eye to the future as well.
24  Q.   Assume for a moment that these hearings were
25    taking place, let's say, in 1930 or 1940 instead of
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 1    today.  If that had occurred, we wouldn't have heard
 2    from Mr. Williams, right?
 3  A.   I don't believe he was alive then, so I guess
 4    not.
 5  Q.   We wouldn't have heard from Mr. Mickel?
 6  A.   Or you or I.
 7  Q.   Right.
 8        And we wouldn't have heard the same kind of
 9    evidence then that we are hearing today about modern
10    recreation.  Would that be a fair statement?
11  A.   You know, I really can't speak to who would
12    have done what in 1930 or 1940.
13  Q.   So we don't know?
14  A.   I don't know.
15  Q.   At what point did the role of the state, if
16    you know, change from presentation of evidence of
17    navigability to advocacy for navigability in these
18    proceedings?
19  A.   It was after the last round of hearings.  I'm
20    a little fuzzy on the dates.  My recollection, that
21    was -- seems like we're coming up on 10 years -- maybe
22    8 or 10 years ago.  It was after those hearings.
23        MR. SLADE: Pardon me, Counsel.
24        Mr. Chairman, I think we've lost the mic
25    on the witness.
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 1        THE WITNESS: No.  I can hear it being
 2    amplified.
 3        CHAIRMAN NOBLE: Joe, I'm afraid it is
 4    being amplified.
 5        MR. SPARKS: Joe, if you want to sit
 6    closer, if that works for you.  But I don't think
 7    Mr. Fuller's going to want to be up here a day and a
 8    half shouting, so he's probably going to talk about
 9    that tone the whole time.
10        CHAIRMAN NOBLE: Is it Mr. Murphy or
11    Mr. Fuller you're having difficulty with?
12        MR. SPARKS: The witness.
13        CHAIRMAN NOBLE: Okay.  Do your best,
14    please, Mr. Fuller.
15        THE WITNESS: I am.
16        BY MR. MURPHY: 
17  Q.   Do you recall, in terms of that shift from
18    the presentation of evidence to advocacy, how that took
19    place?
20  A.   No, I really don't.
21  Q.   Was there a point at which your work shifted
22    from collecting and presenting the facts to taking an
23    advocate-type role in these proceedings?
24  A.   Well, let me be clear what I mean by an
25    advocate.  So collecting the facts and presenting the
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 1    facts has always been the role of an expert witness.
 2    And I believe I'm continuing to do that.  The only
 3    difference, really, is at the end or at the beginning
 4    saying, "I believe the river is navigable in its
 5    ordinary, natural condition."  It's really --  I
 6    haven't changed my opinion, I haven't changed the
 7    facts.  It's just stating that at the end.
 8  Q.   So just so we're clear on this, the fact
 9    that -- at what point in time, I guess, temporally,
10    let's say, with the Salt River did you arrive at a
11    conclusion that the Salt River, at least in certain
12    segments, is navigable?
13  A.   Me personally?
14  Q.   Yeah.
15  A.   In the early '90s would be the first -- that
16    would have been on the Lower Salt, from Granite Reef on
17    down.
18  Q.   Then at what point was it in these
19    proceedings that you first publicly took the position
20    in your presentations that, "I concluded that the Salt
21    River is navigable in certain segments"?
22  A.   Yeah, I would have to go back and review the
23    transcripts from the last time.  But as I recall it, I
24    believe it was in these hearings is where I'm making
25    that statement.
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 1        Let me clarify, too, when you say "advocate,"
 2    the Land Department is advocating for navigability.
 3    I'm presenting facts and reaching a conclusion.  I
 4    don't know if that counts in your definition of
 5    advocating or not.  They have a different role than
 6    what I have.
 7  Q.   Okay.  We'll probably talk about that a
 8    little bit more.
 9  A.   Good.
10  Q.   Let's talk about -- I've got slide 3 of your
11    presentation, which is Exhibit 364, that we've talked
12    about earlier this week.  And the first bullet point
13    talks about the State Land Department's report, and
14    your first bullet point says, "Prepared as Directed by
15    Arizona Legislature."  Do you see that?
16  A.   Yes.
17  Q.   Now, is your work directed directly by the
18    Arizona legislature or is it directed through the State
19    Land Department?
20  A.   State Land Department.
21  Q.   At the point that there was at least a
22    decision for the State Land Department to publicly take
23    a position on the navigability of the Salt River, was
24    there any additional effort made to collect and present
25    facts to support that position?
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 1  A.   Not specifically, no.  There were new facts
 2    collected as things became available through the
 3    passage of the past two decades.  We certainly included
 4    those.  But they were not -- not specifically directed
 5    at an advocacy position.
 6  Q.   Now, one of the statutes that's mentioned in
 7    the sequence here would be A.R.S. 37-1124, and
 8    subsection B of that says, "After collecting and
 9    documenting all reasonably available evidence regarding
10    the condition and usage of a watercourse as of
11    February 14, 1912, the present uses of the underlying
12    land and the public trust values associated with the
13    watercourse, if any, the department shall promptly
14    transmit all of the evidence to the commission."
15        You've probably read that statute in the
16    past.
17  A.   I probably have.
18  Q.   Okay.  And would it be fair to say that what
19    you've done here is actually broader than what that
20    statute requires?
21  A.   I'm not understanding how you say it, so I
22    don't think so.
23  Q.   Let me read the first line again.  "After
24    collecting and documenting all reasonably available
25    evidence regarding the condition and usage of a
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 1    watercourse as of February 14, 1912, the present uses
 2    of the underlying land and the public trust values
 3    associated with the watercourse . . . ."
 4        I mean, you've provided not only information
 5    relating to condition and usage as of February 14,
 6    1912, but a substantial amount of information of
 7    condition and usage prior to that date, right?
 8  A.   Just so I understand your question, you're
 9    separating the information as of the date of statehood
10    from information that predates statehood?
11  Q.   Right now, yeah.
12  A.   So, I guess, the direct answer to your
13    question is yes, we have provided information beyond
14    what the condition of the river was as of the date
15    of -- the specific date of statehood.  Yes, we have
16    provided more information than just the date of
17    statehood.
18  Q.   And you've also provided a substantial amount
19    of information on the condition and usage of the Salt
20    River after statehood, right?
21  A.   That's true.
22  Q.   Do you have any understanding of the
23    relationship between what's in the state statutes,
24    what's in the state cases, and what's in the federal
25    cases regarding navigability?
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 1  A.   Yes.
 2  Q.   What's that understanding?
 3  A.   I have read the state statute and its various
 4    incarnations over the past couple of decades.  I have
 5    read opinions about the federal standard.  I've
 6    certainly listened to a lot of opinions about the
 7    federal standard, so that's the nature of my
 8    understanding.
 9        And you should separate, too, from -- I think
10    what you're reading there is about the Land Department,
11    and I'm the Land Department's contractor, so there's
12    probably some differences in terms of what my role is
13    for them and what their role is.  In regard to their
14    role, you should probably ask them those questions.
15  Q.   Sure.
16        If there was a conflict between what a case
17    decided and the State of Arizona says on navigability
18    and what the United States Supreme Court says about
19    navigability, do you have any understanding of which of
20    those would control?
21  A.   I think that's something for you lawyers to
22    argue about.
23  Q.   All right.  Your PowerPoint presentation, if
24    I have this correctly, is based upon the last revision
25    to the study that you did on the Salt River.  And that
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 1    was in 2003?
 2  A.   Last update was in 2003 until this.
 3  Q.   With regard to differences between the
 4    information presented in your PowerPoint and what's in
 5    that 2003 report, how would you summarize the
 6    additional information in the PowerPoint?
 7  A.   Where we came across new information that was
 8    not available to us at that time, we included it.
 9  Q.   So part of that new information was
10    newly-research articles, right?
11  A.   New research articles?  I guess there were
12    new research articles.
13  Q.   I said "newly-researched" -- let's say
14    newly-researched newspaper articles?
15  A.   We did find some additional newspaper
16    articles, yes.
17  Q.   I think you mentioned the Library of
18    Congress's site called Chronicling America?
19  A.   Yes, I did.
20  Q.   There were also some additional trips that
21    you took on the Salt River between 2003 and now?
22  A.   Yes.
23  Q.   More than one?
24  A.   Yes.
25  Q.   Some additional fieldwork?
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 1  A.   Yes.  Those trips are fieldwork.
 2  Q.   Was there additional fieldwork, though,
 3    beyond the trips?
 4  A.   Yes.
 5  Q.   Let's look at --  In terms of the field
 6    experience that you have with the Salt River, do you
 7    personally divide between the experiences you have that
 8    are personal recreational trips that you've taken and
 9    then trips that you've taken in support of doing your
10    report here today?
11  A.   Divide in what sense?
12  Q.   Do you distinguish between them?
13  A.   In what sense?
14  Q.   In any sense.
15  A.   Between trips I've taken for recreation --
16    yes, I can think of trips that I've taken for
17    recreation, but every trip on the Salt River, I learn
18    more about it, which certainly informs on my
19    understanding of the river and its characteristics.  So
20    yes and no.
21  Q.   I guess maybe a better, more artful, way to
22    ask the question would be, does your PowerPoint
23    presentation include information gleaned from both your
24    personal recreational experiences on the Salt River and
25    professional work that you've done for the State Land
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 1    Department?
 2  A.   Yeah.  It includes both.  Information's
 3    information.
 4  Q.   You have made no secret about it.  You do
 5    utilize the Salt River or segments of the Salt River
 6    for personal recreational purposes?
 7  A.   I do.
 8  Q.   Are there times where you've combined, for
 9    lack of a better way to put it, personal recreation
10    trips with some work for the State Land Department, or
11    is it usually one or the other when you go out there?
12  A.   Do you ever enjoy a day at work?
13  Q.   Sure do.
14  A.   Same answer.  So there's days that I enjoy
15    work and there are days like today.
16        THE WITNESS: I'm talking about this
17    afternoon, Eddie.  Not this morning.
18        MR. MURPHY: Up until 1:30 today is what
19    he's saying.
20        BY MR. MURPHY: 
21  Q.   My perception was you seem to react somewhat
22    strongly to Mr. Slade's questioning about your personal
23    experiences and views on the river for recreation as
24    they potentially affect your opinion.  I think -- to
25    quote you, I think you said that it didn't play a role
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 1    and, quote, shuts the door on that bogus claim.
 2  A.   I think he was asking a different question
 3    than what you're asking me right now.  But yeah.
 4  Q.   Do you think that your personal recreational
 5    experiences have influenced your professional opinions
 6    about the Salt River?
 7  A.   They haven't changed my conclusion about it.
 8    But as I have said, the times where I've recreated on
 9    the river certainly inform on my understanding of the
10    river.
11  Q.   I don't know if I asked this when you and I
12    last met, which was on the Gila River, but are you --
13    are you a member of any of these whitewater or paddling
14    groups?
15  A.   By "these," you mean what?
16  Q.   I think there's Southwest Paddlers.
17  A.   No.  I'm not a member of that group.
18  Q.   American Whitewater?
19  A.   Definitely not that.
20  Q.   I'm trying to --  You probably would know
21    better than me.  I mean, are you --  Have you joined
22    any of these groups?
23  A.   I pay no dues to any boating group or boating
24    advocacy group or anything like that.  I am on the
25    LISTSERV of people that get emails about Grand Canyon
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 1    boating, but that's just free.
 2  Q.   Do you post trip reports to any websites
 3    regularly?
 4  A.   No.  Well, occasionally, I'll mention it on
 5    Facebook.  You consider that a website?  I guess it is.
 6    But not regularly.
 7  Q.   You would agree that even though you
 8    personally utilize the Salt River for recreation, there
 9    is definitely a difference between assessing a river
10    for scientific purposes and enjoying it?
11  A.   I've been studying rivers for over 30 years.
12    I've worked on probably over 500 rivers.  I can't think
13    of a single day where I haven't enjoyed the scientific
14    investigation.  And there's certainly a recreational
15    element, in my mind, of being out in the bright sun or
16    the rain or the snow, standing on a river or standing
17    in a river, sitting in a boat.  So I find that
18    enjoyable.  I guess if that's offensive to you, I'm
19    sorry, but I enjoy my work.  I make no apologies for
20    that.
21  Q.   No.  It makes me jealous more than anything.
22        But even when you're in that sort of
23    situation, there's a point at which you've got, you
24    know, the composition book open and you may be taking
25    notes versus a time you're just kind of laying back and
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 1    looking up at the sky, right?
 2  A.   That's true.
 3  Q.   When you told me that you formed an opinion
 4    as to the navigability of the Salt River in the early
 5    1990s, did you express that opinion to anyone at the
 6    time?
 7  A.   Probably my wife; probably my parents;
 8    probably, to their regret, my children; and maybe our
 9    project team.  I don't know about anybody else.  There
10    may have been conversations with the Land Department.
11    Maybe.  I don't know.
12  Q.   Do you think you ever expressed that opinion
13    to other hydrologists?
14  A.   Probably.  I work with hydrologists.  I am a
15    hydrologist.
16  Q.   Did you ever express that opinion in writing
17    anywhere?
18  A.   With regard to the Salt River, not that I'm
19    aware of.
20  Q.   Let's talk for a few minutes about river
21    braiding.  And I'm showing on the screen Slide 13 that
22    you talked about earlier.  And I think when you were
23    asked about river braiding, one of the things that you
24    had said earlier this week was, "It's surprising to me
25    that this is an issue."  And I think a subsequent
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 1    statement you made is that the issue is how deep they
 2    are.
 3  A.   Yes.
 4  Q.   Does that sound accurate?
 5  A.   That's not accurate, you said?
 6  Q.   No.  Does that sound accurate?
 7  A.   Yeah, that sounds reasonable.
 8  Q.   I think one thing you also said was that the
 9    reality of rivers is that they exist in a continuum.
10    Is that accurate?
11  A.   In terms of their channel planform, yes.
12  Q.   I think you also described the Salt River as
13    transitional below the Verde confluence.
14  A.   I don't recall using the word "transitional."
15  Q.   What happens to the Salt River at the Verde
16    confluence?
17  A.   The flow picks up.  The characteristics of
18    the channel don't change.  You get a little ways below
19    the Verde confluence, today there's some transition in
20    the channel because of backwater created by Granite
21    Reef.  From my observations of maps made of the Salt
22    River below the Verde confluence, as you enter the Salt
23    River valley, the slope flattens out.  As least in the
24    Ingalls survey, there were longer reaches where there
25    was a north and south channel.  From the historical
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 1    descriptions, there doesn't appear, to me, to be a
 2    significant difference between the Segment 5 -- the
 3    geometry characteristics of Segment 5 and the channel
 4    planform as what existed in its ordinary and natural
 5    condition in Segment 6.
 6        The other aspect of the channel transition is
 7    in the degree of confinement in the width of the
 8    floodplain.  In Segment 6, the active channel, which
 9    includes areas outside the boating channel, become
10    quite a bit wider in the downstream direction.  The
11    flood channel becomes more braided, has more of a
12    compound channel -- more obviously compound channel
13    geometry than it is in Segment 5.
14  Q.   So there's more of a tendency toward braiding
15    in Segment 6.  Is that what you're saying?
16  A.   No, it isn't what I said.  But let me see if
17    I agree with that or not.
18        By "more," you mean slightly more?  Yeah,
19    maybe slightly more.  And it depends what you mean by
20    "braiding."  Certainly I don't mean braiding in the
21    sense of the photograph we used to be looking at here
22    on Slide 9, I think it was.
23  Q.   13?
24  A.   13, there you go.
25        I don't think we ever saw anything like
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 1    what's on the left on the Salt River, except at a
 2    larger scale during large floods.
 3        COMMISSIONER ALLEN: Mr. Chairman?
 4    
 5        EXAMINATION BY COMMISSIONER ALLEN: 
 6        COMMISSIONER ALLEN: What time frame are
 7    we looking at?
 8        THE WITNESS: You're asking me?
 9        COMMISSIONER ALLEN: Yes.
10        THE WITNESS: Mr. Allen, I'm speaking of
11    the river in its ordinary and natural condition.
12        COMMISSIONER ALLEN: That's what I
13    thought.
14        THE WITNESS: Once the river became
15    disturbed -- if you look at the 1930 area photographs,
16    you see something that's more akin to a classic braided
17    river.
18    
19        CROSS-EXAMINATION (Continued)
20        BY MR. MURPHY: 
21  Q.   And if there is braiding on the Salt River,
22    it would be more common or there would be a greater
23    tendency toward that condition on the Lower Salt than
24    the Upper Salt?
25  A.   Yes.  Tell me what you mean by "Upper Salt"
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 1    first.  Are you talking about Segments 1 through 4?
 2  Q.   1 through 4 versus 5 and 6.
 3  A.   There's definitely more tendency -- more
 4    freedom to braid in Segment 6 than in Segments 2
 5    through 4.
 6  Q.   Now just so I understand this -- and, again,
 7    correct me if I'm wrong -- so your testimony was that
 8    even in a river -- braided river, that there's a
 9    generally a single low flow -- or, single boating
10    channel, I think is what you called it.
11  A.   No, I never said that at all.
12  Q.   Well, what did you say about where the
13    channel is located?
14  A.   I said in a compound river, there is
15    generally a low flow channel, which is well-defined.
16    And there can be a braided flood channel.  That's what
17    I talked about.
18  Q.   What do you mean by "a compound river"?
19  A.   I think I spent a long time talking about
20    that in other venues, previous iterations here.
21    Compound channel --  Actually, your own witness has
22    stuff about compound channels in his report, so I would
23    assume you would have been educated by that.  Do you
24    want me to go through this in more detail again?
25  Q.   Well -- I mean, what's a compound channel?
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 1  A.   Compound channel is what it sounds like.  It
 2    has a compound type of pattern.  It has a single
 3    defined channel, which tends to be sinuous or
 4    meandering, inset within a braided flood channel.  So
 5    it's a compound of two different channel patterns, if
 6    you will.
 7  Q.   How many channel patterns have to be in there
 8    before I can say braided and you agree with me that
 9    that's an okay word to use?
10  A.   Tell me what you're talking about.  Are you
11    talking about the flood channel?  I'll agree with you
12    right now.  The flood channel has braided
13    characteristics.  Most of the flood channel during
14    ordinary and natural conditions is dry sand, gravel,
15    vegetation.  It's irrelevant to boating.
16  Q.   And do you agree with me that when there is
17    water in a compound channel, it can be in more than one
18    place on a river?  Or is it always going to be in the
19    one low flow -- or the one -- what did you call it?
20    The boating channel.
21  A.   Yeah.  This is frustrating for me.  I feel
22    like I've gone through this a lot.
23        No, I never said water will always be in the
24    boating channel, as opposed to not being other places.
25    In a compound channel, there is a defined low flow or
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 1    boating channel that exists generally as a single
 2    channel.  That's not to say that occasionally it may
 3    not split into one or more.
 4        At higher flow conditions, the pattern
 5    adjusts and shifts, in which there may be many channels
 6    during a flood condition.  And it fills what some
 7    people call the active channel, or the flood channel,
 8    and that channel may take on characteristics of
 9    braiding.
10        I think you asked me a question, what is it
11    going to take for me -- get me to say braided.  I'm
12    telling you I don't believe the Salt River is braided.
13    I don't believe the boating channel that I'm talking
14    about --  So let me be clear about this.  When I'm
15    describe --  Let me try to be clear about this.  When
16    I'm describing the river corridor in general, it's an
17    accurate -- from an overall morphology of the river
18    valley to say, oh, that's a braided river.  When I'm
19    talking about a description of boating, it's more
20    accurate to call this a compound channel, because it's
21    a refinement that reflects the area of focus.
22  Q.   Now, when we were looking -- and I think it
23    was at Segment 3 yesterday with one of the gentlemen
24    that runs the boating trips, was there a place on
25    Segment 3 that was called Three-Way?
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 1  A.   Yes.
 2  Q.   And that's a place on the Salt River where
 3    the water goes three different places at the same time.
 4    Is that a fair statement?
 5  A.   Yes.
 6  Q.   And so in terms of boating on the river, if
 7    the water goes into three different places at the same
 8    time, one of those three has got to have enough to
 9    float the boat, so to speak.  Do you agree with that?
10  A.   What do you mean, it's "got to"?
11  Q.   Well, if you're boating the river, one of
12    those three needs to have enough water in it to get you
13    through the three-way, right?
14  A.   You're asking me specifically about Three-Way
15    Rapid, or are you asking me just in general about
16    rivers?
17  Q.   Right now, I'm asking about the Three-Way
18    Rapid.
19  A.   One of the --  The middle channel right now
20    at Three-Way has enough water for boating.
21  Q.   But that's not what I asked you.
22        What I asked you was, if the river splits at
23    that point into three different channels, one of those
24    channels has to have sufficient depth to get your boat
25    to the other side, right?
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 1  A.   Seems like you're asking me both specifically
 2    and nonspecifically, but I'm telling you that
 3    specifically at Three-Way Rapid, one of those photos
 4    [sic] does have enough water to boat at low water.  Are
 5    you saying is it a physical law that one of the
 6    channels has to --  It's very common.  I would say it's
 7    the vast majority of time, that's the case.
 8  Q.   Would it be a physical law that immediately
 9    preceding where the river splits into the three
10    channels, that the single channel is going to have more
11    flow than the three individual channels?
12  A.   Yes.  You mean separately or combined?
13  Q.   Separately.
14  A.   Of course.
15  Q.   Let's look at -- you talked a little with
16    Mr. Slade about --  This is Slide number 24.  It's the
17    Salt River looking downstream from Tempe Butte.  And I
18    think that you use this to demonstrate after the
19    flooding that the water was in a single channel there,
20    and you pointed that out.  And that channel runs along,
21    for lack of a better way to put it, where it looks like
22    a vegetation line is on the right.
23  A.   Yes.
24  Q.   Is there other water in the river other than
25    in that channel?
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 1  A.   Not that I'm aware of.  Oh, there's
 2    subsurface water.
 3  Q.   Where's the surface water?
 4  A.   You described it.  Would you like me to point
 5    at it on the picture there for you?  Would that help?
 6  Q.   I mean, other than in the channel, there's
 7    water in another part of the riverbed?  I was having --
 8    to be honest, I was having a hard time seeing it.
 9  A.   I see water in the low flow channel there.  I
10    guess you're welcome to interpret it otherwise.
11  Q.   Do you see water anywhere else?
12  A.   I see the evidence of water having gone
13    somewhere.  I'm not interpreting there being water
14    anywhere else.  And if it is, it's very shallow or it's
15    ponded water.
16  Q.   What about the -- sort of the brighter spot
17    in the lower right-hand part of the picture?  Is that
18    water?  Is that a photo flash?  What do you think that
19    is?
20  A.   I interpret that to be --  I don't know about
21    a photo flash, but the photo is kind of washed out at
22    that point.  I'm not sure the quality is enough there
23    to make a conclusive judgment.
24  Q.   Is the original photo in black and white?
25  A.   It was in 1926.  I would assume it was black
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 1    and white.  First time I saw it, it was black and
 2    white.
 3  Q.   This next slide, 25, was your -- was a
 4    blow-up of the previous picture, right?
 5  A.   Yes.
 6  Q.   Did that provide any additional clarity for
 7    you?
 8  A.   Just makes it easier for me, at least, to see
 9    that low -- that defined low flow channel.
10  Q.   And, again, just for -- just so there's no
11    disagreement between you and I, you will admit --
12  A.   I'm not sure that's likely.
13  Q.   -- if a river splits into two channels, that
14    will affect the depth in either of those channels,
15    right?
16  A.   It could, but not necessarily.
17  Q.   On Slide 29, channel recovery, I heard you
18    say when you were testifying that ordinary floods shape
19    the low flow channel.  Did you mean ordinary flows
20    shape the low flow channel?
21  A.   I thought that's what I said.
22  Q.   Location of the channel may be different
23    after a flood?
24  A.   Location of the low flow channel, indeed, may
25    be different after a flood.
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 1  Q.   You referred at that point to the affidavit
 2    from Mr. Huckleberry on the Gila River?
 3  A.   I did.
 4  Q.   Were you involved at all in procuring that
 5    affidavit?
 6  A.   I know Gary.  I talked to him about his
 7    testimony -- testimony -- his work, sorry, on the Gila
 8    River.  Gary was in grad school when I was in grad
 9    school at U of A, so we've known each other a long
10    time.  So I called him up and asked him about that.
11    And then I believe I gave -- passed along his number to
12    the AGs, and they dealt with him regarding the
13    affidavit.
14  Q.   I think we --  This is Slide 30 from your
15    presentation.  And I think that we previously discussed
16    that migration of the low flow channel can occur, and
17    may be likely as a response to flooding, right?
18  A.   We did.
19  Q.   And that can affect boating, you would agree?
20  A.   No, I would not agree.
21  Q.   Well, you can't put your boat possibly in the
22    same place you did before if the channel moved, right?
23  A.   You're right.  If it's dry, you cannot boat
24    down that dry part of the floodplain.
25  Q.   Well, if I'm on one side of the river where
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 1    the low -- where the -- let's say the boating channel
 2    was located and a flood moves into the other side of
 3    the river, but my operation is based on this side of
 4    the river, it may make it more difficult for me to do
 5    whatever it was I was doing, right?
 6  A.   You have a longer walk to the river probably.
 7  Q.   That might be a consideration if you have a
 8    commercial business or operation on a river, right?
 9  A.   It could be.
10  Q.   I'll just ask you without the slide being up
11    there.
12        You talked about some of these surveys early
13    on the Salt River utilizing a triangulation method.  Do
14    you recall that?
15  A.   Yes.
16  Q.   And your inference from their use of the
17    triangulation method was that the flows were too deep
18    for them to get across the river, right?
19  A.   That's what I've been told by licensed
20    surveyors.
21  Q.   Who told you that?
22  A.   It was a surveyor that works for the Land
23    Department.
24  Q.   What's his name or her name?
25  A.   His.  And I would have to look it up.  Do you
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 1    want to wait?
 2  Q.   How easy is it to access that information?
 3  A.   Take me less than five minutes.
 4  Q.   Why don't you just hold off and maybe we can
 5    address it after a break.
 6  A.   Okay.
 7  Q.   Is it possible that a surveyor in that time
 8    period might have used triangulation because of the
 9    presence of thicker vegetation along the river?
10  A.   I don't know.
11  Q.   Is it possible that a surveyor might have
12    used triangulation as a method of convenience for one
13    reason or another?
14  A.   I'm not sure I understand what you mean by
15    "convenience."  What out of convenience?
16  Q.   Well, I mean, it's easier to triangulate than
17    it is to cross the river.
18        COMMISSIONER HORTON: Takes more time.
19        THE WITNESS: No, that doesn't sound
20    like a reasonable thing to me.
21        BY MR. MURPHY: 
22  Q.   Would there be circumstances where somebody
23    surveying a river would have to cut through trees or
24    brush to get to the other side in order to conduct a
25    survey?
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 1  A.   I would imagine there were places in rivers
 2    and outside of rivers where they have to cut through
 3    brush to drag their chains.
 4  Q.   All right.  Slide 38 of your presentation, I
 5    think you skipped over this, but I do have a few
 6    questions.  It talked about the ordinary and natural
 7    condition.  You did mention that the flow rate that you
 8    want to look at would be the median flow, right?
 9  A.   That is one of the flow rates that we looked
10    at, yes.
11  Q.   Now, you say that the flood, by definition,
12    is not ordinary, right?
13  A.   Yes.
14  Q.   Now, would you agree with me that that's a
15    distinction of legal definition, not necessarily of a
16    definition in your profession?
17  A.   No, I would say most hydrologists would tell
18    you that floods are not ordinary, particularly in
19    Arizona.
20  Q.   Well, they do occur on a periodic basis,
21    don't they?
22  A.   I guess I'm thinking from a day-to-day
23    duration, so no, they --  Do they occur periodically,
24    yes, floods occur periodically.
25  Q.   I mean, you hear the expression five-year
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 1    flood, ten-year flood.  I mean, how do those
 2    expressions come to be?
 3  A.   They are expressions of the statistical
 4    probability of the occurrence of a specific peak
 5    discharge.
 6  Q.   You agree that flooding is a natural event,
 7    don't you?
 8  A.   Oh, it can be.  It can also be not natural.
 9    But flooding does occur naturally.
10  Q.   The effects of a flood can last longer than
11    the period of the flooding itself, right?
12  A.   I believe I said that too.
13  Q.   Slide 40 discusses more about the natural
14    aspect of the ordinary and natural condition.  Your
15    first bullet point says, "Natural" -- it says, "The
16    condition without human impact."  Your next bullet
17    point says it's not possible to determine a condition
18    with zero impact.  Do you agree with that?
19  A.   I agree that that's what it says, yes.
20  Q.   And then your next position -- or, statement
21    here is that it's possible to determine condition with
22    no human impacts that significantly reduce or enhance
23    navigability, correct?
24  A.   That's what it says, yes.
25  Q.   Part of that is addressing what the Arizona
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 1    court said in the Winkleman case about how you look at
 2    the river for determining navigability, right?
 3  A.   Part of that is --  Would you repeat the
 4    question?
 5  Q.   Well, yeah.  You've got, like, at the very
 6    bottom of the slide -- I mean, you look confused, but
 7    at the bottom of your own slide says, "Winkleman:
 8    (Best evidence:  1800's to 1860's)."  I mean, Winkleman
 9    basically said, before making that statement, that
10    ideally you would look at the river before humans were
11    in the area, but because that's not possible, we have
12    to look at the best other evidence we have, and that
13    would be 1800 to 1860s.  Does that sound right?
14  A.   Certainly looking at 1800 to 1860, to the
15    degree we can, is very helpful for figuring out
16    ordinary and natural, yes.
17  Q.   And you agree that it would be impossible to
18    get any information on a time period along the Salt
19    River before human settlement?
20  A.   Well, just by being there to observe it,
21    you've probably made some level of change to it.
22  Q.   I'm not sure that's answering the question.
23        I think my question was, it would be
24    impossible to come up with evidence of the condition of
25    the Salt River before human settlement in the area?
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 1  A.   No, it would not be impossible to come with
 2    evidence.  You can come up with geologic evidence.
 3  Q.   Okay.
 4  A.   But certainly historic evidence --  Clearly,
 5    you're not going to read a newspaper account of people
 6    on the river before people got here.
 7  Q.   Does that standard that the Court articulated
 8    in Winkelman pose difficulties?
 9  A.   I don't see any insurmountable difficulties
10    there.  I guess it's more difficult to determine the
11    ordinary and natural condition prior to human impact
12    than it is to determine the existing condition after
13    human impact.  So I guess if that's what you consider
14    to be a difficulty, then I'm sure it's a little more
15    difficult.
16  Q.   Does it involve a certain amount of
17    speculation?
18  A.   I would say engineering judgment or
19    scientific understanding.  I wouldn't consider that to
20    be speculation.
21  Q.   With regard to the specific time period
22    identified, which is 1800s to 1860s, how many reported
23    boating accounts are there for that time period?
24  A.   None.
25  Q.   And there were people here at the time,
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 1    right?
 2  A.   There were a few.
 3  Q.   When you say "a few," what do you mean?
 4  A.   Well, my understanding is that the population
 5    of Phoenix in 1868 when Mr. Ingalls went through and he
 6    made his comment -- he said there were something like
 7    50 people.  Then prior to that, my understanding from
 8    reading the record is that this was kind of a no man's
 9    land, until you get down to the region where your
10    client is.  There was an Indian population down there.
11    I don't know the numbers down there, though.  It was
12    sparsely populated, certainly, compared to today's
13    population.
14  Q.   In Slides 41 and 42 of your presentation, you
15    talk about the terms "unstable" in 41 and "erratic" in
16    42.  What was the purpose of these slides?
17  A.   We've heard some discussions in the past
18    hearings, the previous go-rounds, where people talked
19    about the river being unstable and the river being
20    erratic, so I wanted to put some context around those
21    terms and what that might mean in relation to
22    navigability.
23  Q.   Were those terms used in any prior decisions
24    of ANSAC, that you're aware of?
25  A.   They could have been, yeah.
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 1  Q.   Was it an effort to respond to that use of
 2    terminology in those prior decisions?
 3  A.   Could be, in part, yes.
 4  Q.   Do you know?
 5  A.   In part, yes.
 6  Q.   Okay.  I mean, you took the decision and you
 7    saw unstable and erratic, and you said, "Hey, those
 8    aren't scientific terms.  I want to set the record
 9    straight"?
10  A.   I don't think I used the words "they aren't
11    scientific terms."  I think what I wanted to say was to
12    give some context and perspective on how someone might
13    use the word "unstable" and someone else might hear
14    that word and interpret something different, so . . .
15  Q.   This is Slide 45 of your presentation, where
16    you discuss terminology.  You talked about sandbars.
17    You agree that there are sandbars on the Lower Salt
18    River?
19  A.   The Lower Salt River being?
20  Q.   5 and 6.
21  A.   5 and 6.
22  Q.   Segments 5 and 6.
23  A.   Certainly, today, I would say the riverbed of
24    Segment 6 today, I guess, in one sense you could call
25    the whole thing a sandbar, because it's a dry river,
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 1    with the exception of Town Lake and some gravel mines,
 2    some sewer effluent.
 3        In the flowing part of Segment 5, sandbars --
 4    there may be some sandbars.  I'm just kind of drawing a
 5    blank.  There's certainly some gravel bars, which I
 6    would distinguish -- maybe you mean the same kind of
 7    thing.  Like I say, they tend to be on the sides of the
 8    river.  Occasionally, you'll get a mid-channel gravel
 9    island or gravel bar.  And there's probably some sand
10    in the matrix of the material that make up those bars,
11    yeah.
12  Q.   Sandbar, if it exists in a river, affects
13    boating to the extent that you have to go around it,
14    right?
15  A.   Around it or you go over it, depending on how
16    deep the water is and how you're using that term.  But
17    yeah, you go around it, avoid it.
18  Q.   Do sandbars move around in riverbeds?
19  A.   Uh-huh.
20  Q.   That's a yes?
21  A.   Yes.  Sorry.
22  Q.   That's all right.
23  A.   Yeah, my understanding --  Well, if you've
24    read some Mark Twain, the time he spent as a riverboat
25    captain on the Mississippi, that's a big part of the
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 1    job of a riverboat captain is to know where the
 2    sandbars are moved.  They talk to each other and say,
 3    "Oh, it was on this bend and it's shallow now.  Go to
 4    the other side," et cetera.  So yeah, they do move
 5    around.
 6  Q.   Now, Slide 48 was essentially a preview of
 7    the State's findings and conclusions.  As I understand
 8    it, your findings were that Segment 1 is not navigable,
 9    Segments 2 through 6 were navigable in the Salt River's
10    ordinary and natural condition, right?
11  A.   Yes.
12  Q.   On Slide 48, the last two bullets, one reads,
13    "Extensive modern recreational boating" and the next
14    reads, "Existing commercial boating activity."  What
15    commercial boating activity is not intertwined with the
16    modern recreational boating?
17  A.   I would include in commercial boating the
18    Game & Fish Department's fish surveys, being paid to go
19    down the river and monitor fish.  I would include the
20    sheriff's activities.  I guess to your argument,
21    they're regulating primary recreation there, although
22    some of it is commercial recreation.
23  Q.   I think we identify our -- again, correct me
24    if I'm wrong -- but I would label those as governmental
25    activities related to recreation.


Page 678


 1  A.   Okay.  You would.
 2  Q.   Is that an inaccurate label for those
 3    activities?
 4  A.   Both of those are government, yes.
 5  Q.   Both related to recreation?
 6  A.   No, not sure Game & Fish is related to
 7    recreation.
 8  Q.   What would you say it's related to?
 9  A.   I believe their intent is to monitor the
10    health of the aquatic fish population on the Salt
11    River.
12  Q.   So maybe not a recreational purpose but a
13    governmental purpose?
14  A.   Yes.  They're government people doing that,
15    yep.
16  Q.   It doesn't sound commercial, to me.  I mean,
17    what's the commercial aspect of that other than Game &
18    Fish might be using a contractor?
19  A.   You know, I think that's for you lawyers to
20    get into, whether government is commerce or not.  But
21    it seems like they spend and earn money and probably
22    spend more than they earn.  We're sitting here in front
23    of a governmental body today, and I'll bet you there's
24    a lot of people getting paid for it.
25  Q.   Segment 1 -- why is Segment 1 not navigable,
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 1    in your opinion?
 2  A.   Would you accept for the reasons that I went
 3    through in great detail over the last three days?
 4  Q.   Well, let's talk about some aspects of that.
 5    You indicated that there were numerous rapids on
 6    Segment 1, that also it had been boated.  Why is it not
 7    navigable if it has been successfully boated?
 8  A.   Is it your opinion any river that's been
 9    boated is navigable?
10  Q.   Is it yours?
11  A.   I've never said that.
12  Q.   So what's required beyond boating to make a
13    segment navigable?
14  A.   Oh, goodness.  I think I've given 10 hours of
15    testimony on that very topic.  Well, whether it was
16    used or susceptible of being used as a highway in
17    commerce in its ordinary and natural condition for
18    trade or travel on water as of the time of statehood.
19  Q.   Okay.  What would be the difference between
20    the boating trips that have taken place on Segment 1
21    and the boating trips that have taken place on Segment
22    2?  Is it just that there's more on 2 than on 1?
23  A.   No.
24  Q.   So what attributes other than -- let's say
25    other than the rapids, what attributes of Segment 1
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 1    make it non-navigable as compared to Segment 2?
 2  A.   One of the sources of amusement or
 3    frustration, it seems, is when I say the river's not
 4    navigable, I seem to get as much grief as when I say
 5    it's navigable.  Maybe that tells me that I'm in
 6    exactly the right place, equally hated for whatever
 7    decision I make.  I'll do my best to try to answer your
 8    question.  I believe that I went through this in some
 9    detail already.  The differences between Segment 1 and
10    2, is that what you're trying to get from me?
11  Q.   Yeah.
12  A.   Okay.  There's a difference in slope.
13    There's a difference in the severity, the number, the
14    spacing of the rapids.  There's a difference in the
15    flow rate.  There's certainly a difference in the types
16    of boats that were able to go down there and that are
17    today.  I would say that the boats that are able to
18    successfully navigate Segment 1 are not meaningfully
19    similar to boats that were available as of the time of
20    statehood, at least under ordinary flow conditions.
21    There may be times when you could get boats down small
22    parts of Segment 1 when you're in that sweet spot, if
23    you will, of certain flow rates, but the occurrence of
24    those flow rates is not -- doesn't occur as much as it
25    does in Segment 2 and certainly in segments below that.
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 1  Q.   So is difficulty in navigating a river part
 2    of that decision calculus?
 3  A.   To a degree, yes.
 4  Q.   You mentioned a few times that Segment 1 is
 5    100 percent tribal lands and that boating is currently
 6    not permitted there.
 7  A.   That's correct.
 8  Q.   Did those facts play into your opinion, the
 9    decision -- or, that Segment 1 was not navigable?
10  A.   Not directly.
11  Q.   When you say indirectly, as I understood
12    maybe what you said earlier, there's just not as much
13    information about Segment 1 as there are about the
14    other segments?
15  A.   That is part of the equation there, yes.
16  Q.   And some people do illegally boat Segment 1?
17  A.   So I've heard.  I have not.
18        CHAIRMAN NOBLE: Mr. Murphy, we would
19    like to take a break.  Would that be all right with
20    you?
21        MR. MURPHY: Absolutely fine with me.
22        CHAIRMAN NOBLE: Thank you.
23        We will be in recess for 10 minutes.
24    Make that 2:40 p.m.
25        (A recess was taken from 2:30 p.m. to
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 1        2:40 p.m.)
 2        CHAIRMAN NOBLE: Okay, Mr. Murphy.
 3    We're ready to begin.
 4        BY MR. MURPHY: 
 5  Q.   Mr. Fuller, the place you picked to divide
 6    Segment 1 and Segment 2, was that the bridge over the
 7    river on U.S. 60?
 8  A.   No.  It was Apache Falls.
 9  Q.   Okay.  Close to the bridge, just slightly --
10    is that slightly upstream from the bridge?
11  A.   Yes.
12  Q.   Okay.  Now, in Segment 2, there is permitting
13    that takes place for trips on the river, right?
14  A.   Yes.
15  Q.   And the permitting is for individual or
16    commercial recreational trips down the river, correct?
17  A.   From what I understood from yesterday's
18    testimony, they either have permits or they have a
19    contract.  There are two types of permits.  So from the
20    tribe, there are contracts between them and commercial
21    vendors.  Whether that constitutes a permit, I don't
22    know.  If you're out there as a private boater and you
23    launch from the bridge, you need a permit.  In fact, if
24    you launch from Hoodoo, you need a permit.
25        And then from the Forest Service perspective,
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 1    yes, there are also permits that they issue both to
 2    commercial and private parties.
 3  Q.   I'm on Slide 59 of your PowerPoint
 4    presentation.  The boating that takes place on Segment
 5    2 is exclusively recreational boating, right?
 6  A.   Well, as we heard yesterday or today or
 7    whenever it was, there is commercial recreational
 8    boating.  I think Alex would make the argument that he
 9    is earning a living from that, which seems like
10    commercial to me.  But the people that he's taking down
11    there are recreating, having a good time.  And then
12    we've had this discussion about the Game & Fish folks
13    that go down this segment of the river, and your
14    contention is that is not commercial.  My contention is
15    it seems like it to me, but I'll leave you attorneys to
16    work out the nuances of that.
17  Q.   Now, there were some segments -- or, parts of
18    Segment 2 -- I don't want to say segments of Segment
19    2 -- there are parts of Segment 2 that -- was it
20    Segment 2 where the features were Kiss and Tell, Bump
21    and Grind, and Maytag Rapid?
22  A.   Those are all in Segment 2, yes.
23  Q.   And the way those places got those names, in
24    part, was from the potential effect of incorrectly
25    passing through the feature or a desired effect of
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 1    passing through the feature?
 2  A.   I think the way they got those names is
 3    people rafting the river like to make up names for
 4    places.  So to tell you the truth, I could speculate,
 5    but I don't know for sure how they got the names.
 6    They're not place names on a USGS map.
 7  Q.   At two places on Segment 2, I think you
 8    talked about boulders that had fallen into the river.
 9  A.   It's possible.  I can think of one offhand.
10    I can think of lots of boulders in the river.
11  Q.   And boulders in the river can be obstacles to
12    navigation?
13  A.   Can't go through them.
14  Q.   I think you also testified that when you're
15    going over rapids -- and this was in conjunction with
16    your testimony on Segment 2 -- that you have to be,
17    quote, set up right to go over the rapid.  Is that
18    accurate?
19  A.   You don't have to be, but setting up right is
20    definitely a good way to make for a successful run down
21    a rapid.
22  Q.   And part of being set up right is being in
23    the right boat to be set up correctly, would you agree?
24  A.   No, that's not how I meant it.  But being in
25    the right boat is a good idea.
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 1  Q.   You also said --  When you talked about the
 2    decision to go over certain rapids, I think you said,
 3    "It depends on what your decision at the moment is and
 4    what you're feeling."  What does that mean?
 5  A.   What does that mean?  I'm an old man.  Some
 6    days I feel like I got it; some days I feel like I
 7    don't.
 8  Q.   Define old.
 9  A.   Gray hair, achy bones.
10        Some days you feel it; some days you don't.
11    If that helps you at all, yeah.  With a lot of things.
12    Driving your car down the highway, got to get over to
13    the carpool lane.  You go for it or not?  Sometimes you
14    do and sometimes you don't.
15  Q.   Were you also possibly referring to the idea
16    there may be some times when you're going -- running a
17    river where you want the maximum thrill experience,
18    maybe sometimes you don't?
19  A.   Yeah.
20  Q.   Now, in a nonrecreational, commercial
21    context, though, I mean, that's not a decision you
22    would make, is it?
23  A.   What's not a decision you would make?  To not
24    do it or to do it ?
25  Q.   Well, to do a thrill versus not a thrill.
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 1  A.   Some folks might choose just to -- just to
 2    liven up their day, they might try to take a bouncier
 3    route.  They might be trying to determine if they
 4    could.  They might not have set up correct and then
 5    ended up in the bouncier route.  So I really can't say
 6    that that is or isn't a decision you would make.
 7  Q.   Would you agree that if you are enjoying a
 8    river for recreational purposes, that you're not on a
 9    strict timetable?
10  A.   No, I would not agree.
11  Q.   Why not?
12  A.   Quite often, you have a shuttle that's coming
13    on a certain day that you've got to get there for that
14    particular time.  On the Salt River, the way the
15    permits used to be, you had to hit your entry point to
16    the wilderness at a certain day, so you had some
17    schedule there.  You have schedule issues related to
18    campgrounds.  First one there gets the campground, the
19    second one keeps paddling.  You have schedule issues
20    related to dark -- darkness.  Could be lots of
21    different things.
22  Q.   Slide 72, you discussed the river conditions
23    under Lake Roosevelt.  And I think what you said is,
24    "We don't have a time machine.  We can't go back."
25    Would it be fair to say that a lot of what you have to
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 1    do on determining the actual condition, let's say, of
 2    the riverbed, river channel under Lake Roosevelt would
 3    just be guesswork at this point?
 4  A.   No, I wouldn't characterize it as guesswork.
 5  Q.   Were you able to determine the actual
 6    condition of the boating channel?
 7  A.   To a degree, yes.
 8  Q.   How was this done again?
 9  A.   We have photographs of some places.  We have
10    some maps.  And we have knowledge of the principles of
11    hydrology, hydraulics, geomorphology, and we have a few
12    descriptions.
13  Q.   But there's still a lot of gaps that those
14    things leave when it comes to that particular area?
15  A.   There are some gaps.
16  Q.   In your discussion of Segment 4 in Slide 75,
17    your third blue bullet point down says, "Probable
18    Channel Characteristics."  These are labeled as
19    probable because we can't look right now and see what
20    they are, right?
21  A.   Yes.
22  Q.   And I think you said you used a 1907 map for
23    this work?
24  A.   I would need to look back and see the exact
25    date, but it was a map that predates the reservoirs
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 1    that are in place now.
 2  Q.   I think you also said earlier this week,
 3    "Maps don't tell us that there were rapids there, but
 4    they don't eliminate the possibility."  Is that
 5    accurate?
 6  A.   Parsing out what you said, maps don't tell us
 7    if there were rapids there.  The maps do not tell us
 8    that there were positively -- there are no rapids
 9    mapped on the maps -- shown on the maps, is what I
10    meant to say.  But it's possible that there were rapids
11    there.  In fact, I think it's likely that there were
12    rapids there, but none that reached the level of being
13    shown on the map.
14  Q.   There's no way today to say, if there are
15    rapids there, what class of rapid that would be.
16  A.   I would say that there are ways of telling,
17    but none of those ways were within the reach of my
18    information that I had, was able to get, or could
19    afford to do.
20  Q.   There are probably some really expensive ways
21    to look, aren't there?
22  A.   It would be more expensive than the budgets I
23    had, yes.  Possibly.  Although there's --  My guess is
24    that there are maps -- detailed maps of the areas
25    underneath the reservoirs, and those might be
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 1    sufficient.  And looking -- if those maps do exist and
 2    were provided to me, I probably could tell you where
 3    the rapids were.  That wouldn't be particularly
 4    expensive.  But yes, there are some expensive ways.
 5  Q.   Slide 89, you're discussing Segment 5.  And
 6    Segment 5, from what I've gleaned, is where everybody
 7    but me has been tubing on the Salt River.
 8  A.   You should come out and do it -- or, maybe
 9    not tubing.  Come on a boat.
10  Q.   You said in testifying about that, "I don't
11    consider a tube a boat."
12  A.   No.
13  Q.   Tell me why.
14  A.   A tube is a toy.  You know, it's interesting
15    I'm having to argue this.  I think you would accept
16    that.  Yeah, I don't think most people would say a
17    blown-up innertube was a boat.  You know, if your wife
18    said, "Hey, go buy us a boat, honey," and you came back
19    with an innertube, I think she would say, "What the
20    heck?"  Or if you said, "Hey, we're going to go boating
21    on the ocean today," and you came back with a tube --
22    You know, I don't think it has the generally understood
23    characteristics of a boat.  Doesn't have a bottom.  In
24    the sense that it floats on water and people can sit in
25    it, I guess that makes it a boat.
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 1  Q.   And it can get you from point A to point B?
 2  A.   Yeah.
 3  Q.   If I recall, when we were talking on the Gila
 4    River, there were some interesting boats that were
 5    utilized on the Gila.  For example, there was one, I
 6    think, that was a boat with wheels.  Do you remember
 7    that one?
 8  A.   There was a wagon that was built to be
 9    converted into a boat, that I recall.  There was a
10    general or somebody that tried to convert some wagons
11    into a boat.  My understanding is they took the wheels
12    off.  So I don't recall any boats with wheels, no.
13  Q.   That was what happened when the guy said,
14    "Hey, go get me a boat," and the guy came back with a
15    wagon, right?
16  A.   No.  That's not quite how that one went down.
17    Good joke.
18  Q.   Do you think that there are any particular
19    attributes that a craft must have to be called a boat?
20  A.   Well, I guess in my own --  You know, there's
21    probably somebody out there who's done a dissertation
22    on this thing or published some government study on it,
23    so -- and I'm unaware of these, as I sit here today.
24        So yes, there are probably attributes.  In my
25    mind, as I sit here today, not having thought about it
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 1    until you asked me this question, in my mind, the
 2    attributes would be -- of a boat would be something
 3    that you ride on or in without your rear end hanging in
 4    the water and your arms and legs hanging over the
 5    sides.  It would typically have a bottom to it or a
 6    floor, some kinds of sides, and a front and a back.
 7    Yeah.
 8  Q.   If I stitch a bottom into my inner tube, does
 9    it become a boat?
10  A.   Well, you know, maybe if you took one of
11    the --  I don't know if the equipment up at Mr. Hood's
12    mines have tubes in those big equipment.  I would
13    imagine a tire that went with some of those loaders
14    would be awfully big and you could probably fit four or
15    five people in there and put some kind of a floor on
16    there, and it would look somewhat analogous to a rubber
17    raft, one of those bucket boats.  I don't know, maybe
18    that would constitute a boat.  I'm not relying on tubes
19    for -- I guess the bottom line is I'm not relying on
20    tubing for my opinions of navigability.  I'm not aware
21    of any court case where anybody said, "Well, you can't
22    take what Mr. Fuller calls boats, but you could take
23    tubes so we're going to call it navigable."  I don't
24    know.  I'm floundering around here.  I just don't think
25    it was important.  It wasn't a factor in my
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 1    decision-making.
 2  Q.   Are there any --  Other than what we've
 3    discussed earlier with regard to the, let's say,
 4    sheriff's office or Fish and Wildlife activities, are
 5    there any other nonrecreational, commercial uses on
 6    Segment 5?
 7  A.   You're asking to exclude people that rent
 8    kayaks or rent boats, then; you're calling that
 9    recreational-type stuff?
10  Q.   Yeah, anything that's not related to
11    recreational use.
12  A.   Nothing that's related to recreational use.
13    I can't think of anything, as I sit here today.
14    
15        EXAMINATION BY COMMISSIONER ALLEN
16        COMMISSIONER ALLEN: Pardon me.  Doesn't
17    it have something to do with the time frame?
18        THE WITNESS: Doesn't the fact that
19    there's --  Well, they do shut the river off.
20        COMMISSIONER ALLEN: No, not now, but
21    then.
22        THE WITNESS: The fact that there's
23    not -- the time frame -- in its ordinary and natural
24    condition?
25        COMMISSIONER ALLEN: Right.
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 1        THE WITNESS: I understand that to be a
 2    different question than what you're asking.  I thought
 3    you were asking about today.
 4        COMMISSIONER ALLEN: I don't think
 5    that's important.
 6        THE WITNESS: Okay.
 7    
 8        CROSS-EXAMINATION (Continued)
 9        BY MR. MURPHY: 
10  Q.   By the way, I'm looking at Slide 94.  And
11    this is the historical map of Segment 5.  This was
12    mentioned earlier.  There's, like --  I see at least
13    three or four places on this map where the river splits
14    into at least two channels.  Is that accurate?
15  A.   I count one split, two splits, three splits.
16    The ones at the bottom there, I'm not sure whether you
17    call them an island or a split, but there's two more
18    where there's some land mapped between the channels.
19  Q.   Slide 107, would it be fair to say that this
20    is a summary of the categories of information that
21    would be found in the written reports that you provided
22    to the State Land Department on the Salt River?
23  A.   Yes.
24  Q.   I don't know if the reports are broken into
25    chapters, but most of these are separate sections of
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 1    those reports, right?
 2  A.   Some of those are chapters, some of those are
 3    included within those chapters.
 4  Q.   Some of this work was done by individuals
 5    other than yourself, right?
 6  A.   Yes.
 7  Q.   When you reviewed -- and I'm assuming you
 8    reviewed this information at the time the report was
 9    finalized, correct?
10  A.   By "this information," you mean the Land
11    Department reports?
12  Q.   Yeah.  I mean, you reviewed the work that
13    others had done that became part of the final report?
14  A.   Yes.  With the exception of the original
15    Upper Salt reports, there were parts of that that I was
16    not the principal on, and I did not review.  But the
17    original set for the revisions, that was my work.
18  Q.   What's your understanding of the
19    archeological evidence of boating on the Salt River?
20  A.   If you go to the next two slides, that kind
21    of summarizes.  Three slides.
22  Q.   Tell me which slide you're referring to.  I'm
23    looking at 110.
24  A.   You were asking me questions when I was on
25    Slide 107.
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 1  Q.   Sorry.
 2  A.   108 is a summary of archeological findings.
 3    109 is a map, has archeological data on that.  And 110
 4    as well.
 5  Q.   Sir, what I'm asking you is, what's your
 6    understanding of archeological evidence of boating on
 7    the Salt River?
 8  A.   Yeah, as I presented in my presentation, it's
 9    these three sides -- kind of boil it down, there's lots
10    of archeological information about the context and the
11    area around the Salt River.  When it comes to actual
12    boating, the four points in blue on Slide 110 relate to
13    the scant evidence, I'll tell you, of boating that we
14    know of on Salt River, and that's all the Lower Salt.
15  Q.   Now, Cushing is Frank Cushing who explored
16    the area in the late 1800s, right?
17  A.   I believe so.
18  Q.   He spent, I think, several years at Zuni
19    Pueblo in New Mexico.  Is that right?
20  A.   That is outside the Salt River, and that, I
21    don't know.
22  Q.   Now, the second citation after "Hohokam
23    boats" says "USBR, 2000."  Do you know offhand which
24    publication that was?
25  A.   Offhand, no.  But it's in the Land Department
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 1    report.  That's Bureau of Reclamation -- no, actually,
 2    it wouldn't be, would it?  Well, it would be in the
 3    update.  Something that we've disclosed, so I would
 4    have to look that up.
 5  Q.   If I look at the second bullet point down, it
 6    says, "Balsa rafts in canals."  And the primary source
 7    listed for that is "Wilcox, 1993."
 8  A.   Yeah.
 9  Q.   So I'm showing you now -- this is page -- see
10    if I can get a page number -- 2-13 of State Land
11    Department Exhibit 30, which is your 2003 report on the
12    Lower Salt River.  Does that look familiar to you?
13  A.   It does.
14  Q.   So the line that cites Wilcox 1993, I had a
15    hard time finding this because it's not in the
16    bibliography to the report, but the line reads, "In the
17    late nineteenth century, Cushing speculated that the
18    Hohokam also used canals -- their canals for floating
19    balsa rafts."  And then the cite is a personal
20    communication that I'm assuming Mr. Gilpin had with
21    David Wilcox?
22  A.   Him or a Dawn -- Greenwald is her name, I
23    think, were the two people that worked on the
24    archaeology.
25  Q.   And so this is not really evidence of Hohokam
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 1    boat use but speculation about Hohokam boat use, right?
 2  A.   That's what it says there, yes.
 3  Q.   Any idea where the Hohokam would get balsa
 4    for making boats?
 5  A.   I do not.
 6  Q.   And the Cushing mentioned in this report
 7    would be the same Cushing cited in the first bullet
 8    point, right?
 9  A.   Yes.  As far as I know.
10  Q.   I think at that time Mr. Wilcox had either
11    just finished or was finishing a book on Mr. Cushing.
12    Were you aware of that?
13  A.   No.
14  Q.   So the third and fourth bullet points are new
15    information and the source cited is Henderson, 2015.
16    That's the cultural assessment done -- was that in
17    conjunction with the Sky Train?
18  A.   I believe so.
19  Q.   Did you read that cultural assessment?
20  A.   I read parts of it.
21  Q.   Is it fair to say that anything in your
22    PowerPoint that's updated from 2003 to what you
23    presented this week would be exclusively your work?
24  A.   Well, I made the PowerPoint.  I put that in
25    there.
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 1  Q.   So the discussion in this Henderson report
 2    about boats and the Hohokam was in conjunction with an
 3    area they called Feature 57, I believe.  Does that
 4    sound familiar?
 5  A.   Vaguely, yes.
 6  Q.   I'm looking at the report, and it's marked as
 7    State Land Department 313.  This is labeled
 8    "Henderson - Hohokam Irrigation and Agriculture."  I'm
 9    on page 91.  This says, "Feature 57 was an enigmatic
10    canal-side basin tentatively interpreted as having
11    served as a field tail water return point, a boat or
12    raft slip or a feature for soaking potter's clay,
13    hides, or other products."  Do you see that there?
14  A.   You're looking at your computer screen, so --
15  Q.   It's right behind you.
16  A.   Behind me?
17  Q.   Yeah.
18        I can make that bigger, if you need me to.
19  A.   Yes, I do see that.
20  Q.   So their initial look at Feature 57 said this
21    could be one of two or three different things, right?
22  A.   Yes.  If you read on, they describe the
23    discussion around that with -- they talk about their
24    speculation about that feature.  I think that's how I
25    presented that yesterday.
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 1  Q.   Well, let's read on.  So if we go down to the
 2    discussion -- and this is on page -- I think it's page
 3    100 of the Henderson report.  The first highlighted
 4    section says, "Initial post-field research focused on
 5    interpretations relating to Feature 57 having
 6    functioned as a walk-in for canal access, a tail water
 7    collection basin, or as an artificial wetland to
 8    cultivate plant food or weaving materials."
 9        Is that accurate?
10  A.   I believe you read it correctly.
11  Q.   Then at the bottom, it says, "After all lines
12    of evidence were explored, Feature 57 is cautiously
13    interpreted as a boat or raft slip and/or a pool for
14    soaking products, such as potter's clay; plant
15    materials, such as agave fiber; and hides.  In the
16    final analysis, a variety of activities likely occurred
17    in and around the Feature 57."
18  A.   And you should point out that these are on a
19    canal, not on the river, as well.
20  Q.   Okay.  Any use of Feature 57 as a boat or
21    raft slip is purely speculative, right?
22  A.   That's what they said.  Speculative --  They
23    made an interpretation.  They used the word
24    "speculative" and other words and whatnot.  Yeah, I
25    don't think there was a plaque there that said "This is
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 1    a boat ramp," so . . .
 2  Q.   It could just as easily have been a place for
 3    working with potter's clay.
 4  A.   According to that, that's one of the possible
 5    interpretations.
 6  Q.   Did you dig further into the sources utilized
 7    by Henderson and the others in putting this report
 8    together?
 9  A.   No.
10  Q.   And just to be clear, I know that there's off
11    and on been mention of the discovery of a canoe or a
12    boat in these canals.  I mean, that's all speculation,
13    isn't it?
14  A.   I don't know how you're characterizing it as
15    speculation.  You know, that would be a good question
16    to ask an archaeologist, what degree of certainty they
17    had there.
18        From my perspective, this was information
19    that was -- in terms of Mr. Cushing, was presented in
20    the Land Department report, I presented it as that, and
21    I think I also yesterday or the day before, when I was
22    talking about this, said that I don't think the case
23    turns on whether or not the Hohokam used boats or not.
24    And I think I used the word "scanned evidence" or
25    something like that.  In fact, I think we've talked
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 1    about it more now today than we did going past it the
 2    other day.
 3  Q.   Sure.  I'm on page 111 of Henderson's report.
 4    Again, this is marked as State Land Department 313.  In
 5    the highlighted section, when they're discussing
 6    Feature 57 as a boat or raft slip, the author says,
 7    "This interpretation is offered again with due caution
 8    and trepidation, yet seems worthy -- worth entertaining
 9    until more data are recovered from such -- other such
10    features or until somebody uncovers a Hohokam raft."
11    [Quoted as read.]
12        Do you agree with that?
13  A.   Yep.  Yes.
14  Q.   Now, then in the next -- at the end of the
15    paragraph, they cite Hodge, 1893.
16  A.   I forget, did you read the next sentence
17    that's not highlighted there, where it said only one
18    possible raft or balsa has been reported?
19  Q.   Sure.  We're getting to that.
20  A.   Oh, okay.
21  Q.   That's Hodge, 1893.
22  A.   I think that answers your question what balsa
23    is.  That's what they maybe mean by the word "balsa."
24    I don't know.  It might be worth entertaining.
25  Q.   Do you know who Hodge is?
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 1  A.   I understand that he was a
 2    historian/archaeologist that was here in the late
 3    1800s.
 4  Q.   He was part of the Hemenway expedition or
 5    exploration that Cushing led, right?
 6  A.   Good for him.  I don't know.
 7  Q.   Essentially, if we go back to -- if I
 8    represent to you that Hodge's interpretations are from
 9    his experience on the Hemenway expedition, that
10    essentially means that all four of these bullet points
11    are essentially one source, right?  It's all from
12    Cushing's expedition.
13  A.   My understanding of what you just read to me
14    was that Henderson was digging up some of their own
15    interpretations -- or, they were making interpretations
16    of features that were described.  So if you're telling
17    me otherwise, you know, solid information, I'm
18    perfectly willing to live with that.
19  Q.   Do you know whether, of his brother-in-law
20    Cushing, Hodge ever said that he suffered from an
21    overwrought imagination?
22  A.   I am not privy to the familiar -- family
23    discussions of the Hodge or the Cushing family,
24    so . . .
25  Q.   So you wouldn't know if he also said that
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 1    he -- that Cushing did not hesitate to exaggerate to
 2    gain a point?
 3  A.   I have no idea.
 4  Q.   But if these -- if these sources all
 5    essentially relate to that initial Cushing exploration
 6    of the Salt River valley in the late 1800s -- I mean,
 7    this really isn't four separate sources of
 8    archeological evidence of boating.  It's really four
 9    reports of one trip, right?
10  A.   That seems to be your position.
11  Q.   Well, I'm asking you.
12  A.   I don't know.
13  Q.   I mean, these are sources that you used,
14    right?
15  A.   These are sources that our archaeologists
16    gave us and the other two that came up, so . . .
17  Q.   By the way, doesn't -- doesn't Hodge's
18    position seem to counter something that you put in your
19    boating PowerPoint, which is that there was no prior
20    need for navigation?  I mean, didn't Hodge say, "I
21    think there may be boats there because there was a big
22    need for navigation"?
23  A.   Can you point out to me in my prior
24    presentation where I said there was no need for
25    boating?
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 1  Q.   Well, wasn't part of your -- if I recall
 2    correctly, wasn't part of your boating presentation
 3    that there was no boating in past times because there
 4    was no need?
 5  A.   Before you put words in my mouth, why don't
 6    you pull out the citation and show me where I said
 7    that.
 8  Q.   We can just get to that later.
 9  A.   Okay.  Fair enough.
10  Q.   Bottom line here is no evidence uncovered of
11    any boats, only speculation.  Is that a fair
12    characterization of this?
13  A.   I agree, whether you agree -- believe
14    Mr. Cushing or not.
15  Q.   And this speculation, at least with regard to
16    Feature 57 in Henderson, was based exclusively on the
17    shapes of the canals that were excavated?
18  A.   I believe that's kind of how archaeology is
19    done, yeah.
20  Q.   Let's talk about Slide 112.  When you were
21    discussing Slide 112, I think you said that, "Arizona
22    was not a populous state when we started doing
23    irrigation diversions."  You were referring at that
24    point to modern irrigation diversions, right?
25  A.   Yes.
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 1  Q.   You weren't referring to the prehistoric, as
 2    they've been called, irrigation diversions, correct?
 3  A.   That's correct.
 4  Q.   So when you said, "We started doing
 5    irrigation diversions," the "we" referred to the
 6    settlers who came into the valley?
 7  A.   Yeah, I don't remember saying "we."  If I
 8    did, I certainly wasn't here digging any ditches or
 9    diverting any water.  But as you can see from the chart
10    here in 112, it starts in 1800.  The only ditches on
11    there start in 1865.  So I think it's pretty clear what
12    time frame I'm talking about.
13  Q.   Why did you choose to start this chart at
14    1800?  We know there was a substantial history on the
15    Salt River prior to that.
16  A.   Because I'm talking about basically
17    Euro-American history at this point.
18  Q.   So you don't dispute that there may be key
19    events in Salt River history that occurred before 1800?
20  A.   I think we just spent some time talking about
21    archaeology, the Hohokam.
22  Q.   And there were some great populations among
23    the Hohokam in the past, weren't there?
24  A.   I think I said that too.
25  Q.   In Slide 114, you talked about the population
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 1    along the Salt River.  And if I recall correctly, the
 2    numbers derived for 1890, 1900, and 1910 were from
 3    federal census.
 4  A.   That's my recollection too.
 5  Q.   I think what you said is 1890 and beyond, the
 6    federal government attempted to count native
 7    populations in the census.
 8  A.   That's what it said in the sources I looked
 9    at.
10  Q.   And prior to 1890, there weren't any census
11    records for you to rely on in this particular area?
12  A.   None that I found.
13  Q.   Do you dispute that there were uncounted
14    natives during those times that weren't included in the
15    census?
16  A.   I would tell you that even today, there are
17    uncounted people in every census.  But these are the
18    data we have.
19  Q.   And then on the Slide 115, you list a number
20    of towns that were located on the Salt River in 1912.
21  A.   In or about 1912, yeah.
22  Q.   Does this include any Apache or Pima-Maricopa
23    villages or towns?
24  A.   Bee Hive may be an Indian-American community.
25    Given its name, probably not.  It is today, I think,


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(47) Pages 703 - 706







Navigability of the Salt River 
Nos. 03-005-NAV and 04-008-NAV / Consolidated


Administrative Hearing - Volume 3
October 22, 2015


Page 707


 1    part of the reservation, is it not?  But not
 2    specifically.
 3  Q.   When you were discussing this slide, you
 4    mentioned the population paradox, and I think what you
 5    said was when the river had water, there were no
 6    people, and when the area had people, there was no
 7    water.  Are you sure about that?
 8  A.   Okay.  You're trying to take a very literal
 9    interpretation of it, so . . .
10  Q.   Well, you said it several times throughout
11    these proceedings.  I remember you saying something
12    very similar on the Gila.
13  A.   I'll make more --  To clarify, when the river
14    had its ordinary and natural flow, there were very few
15    people.  And when there were lots more people, the
16    water had been diverted away.  Is that better for you?
17  Q.   You sure you want to go with that?
18  A.   I do.
19  Q.   But you're talking about -- when you say
20    "ordinary and natural flow," you're still talking about
21    1800 to 1860, right?
22  A.   Yeah.
23  Q.   Because we know that there was a time in the
24    past before that when there was a lot of people and
25    there was a lot of water, right?
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 1  A.   What time are you specifically referring to?
 2  Q.   Well, how many people at its peak were in the
 3    valley when the Hohokam were here?
 4  A.   What is this chapter about?  Is it about the
 5    archeology, the prehistory?  It's not.  It's about the
 6    Euro-American history.  I said that just a minute ago.
 7    It should be clear from reading the chapter.
 8  Q.   When you talk about a population paradox and
 9    when there were people, there was no water, and when
10    there was water, there were no people, that's just
11    during the Euro-American history?
12  A.   That's how I'm meaning it when I said it,
13    yes.
14  Q.   I think at its peak, the Hohokam had
15    something like 200,000 people?
16  A.   I've heard that number before, yes.
17  Q.   And there was a lot of water here during that
18    time, right?
19  A.   There was sufficient water to irrigate the
20    crops, at least for a portion of that time.  I would
21    take that to be a significant amount of water, yes.
22  Q.   Should we call your population paradox, then,
23    maybe a limited population paradox?
24  A.   Sure -- you can call it whatever you would
25    like to call it.  I stand behind what I said.  I think
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 1    it's reasonably clear to reasonable people what I
 2    meant.
 3  Q.   Well, the reason that you rely on the
 4    population paradox to support your position that there
 5    wasn't a lot of boating during the time when there was
 6    a lot of water because there weren't a lot of people
 7    here.  Is that fair?
 8  A.   In part, yes.
 9  Q.   And that would be undercut, though, by the
10    fact that we know there was a time when there was a lot
11    of people here, there was a lot of water here, no
12    evidence of boating?
13  A.   There is no evidence of boating from the --
14    there's very limited evidence of any kind of boating
15    during the Hohokam period.  I believe I've said that
16    multiple times.  But there's very little evidence
17    really much about the Hohokam people.
18  Q.   Slide 120, you talked about the Spanish
19    explorers.  And as with the Hohokam, no evidence that
20    they used any boats on the Salt River, is there?
21  A.   None, that I'm aware of.
22  Q.   There are some accounts of those explorers
23    coming through the Salt River Valley, aren't there?
24  A.   Yes.
25  Q.   With regard to the Spanish, in general, they
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 1    knew how to make boats, right?
 2  A.   I believe they did.
 3  Q.   They knew how to use boats, right?
 4  A.   I assume if you make them, you know how to
 5    use them.
 6  Q.   In Slide 121, you talk about, in your
 7    discussion of history, the Native Americans.  And,
 8    again, no record of -- and this would be more recent
 9    than the Hohokam, but, let's say, prior to -- you know,
10    let's say, 1800 to 1860, no record of Native American
11    boat use on the Salt River, correct?
12  A.   None, that I'm aware of.
13  Q.   Now, under your bullet point on the Salt
14    River Segments 5 and 6, is there an error in your first
15    two bullet points there?  I mean, shouldn't it say Pima
16    mostly on Gila River, Maricopa at Salt/Gila confluence?
17  A.   I'll have to go back and look at the notes
18    from the history chapter.  You may be correct.
19  Q.   Slide 122, you talk about early exploration
20    trappers.  Talked about Pattie, Young.  And, again,
21    with these early explorers and trappers, no boats
22    mentioned on the Salt River, correct?
23  A.   You can read it as well as I can.  I believe
24    I said that yesterday.  It says it in English.  I think
25    everybody heard me.  So, yeah, that's what it says
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 1    right there.
 2  Q.   So now we've got three groups of early
 3    inhabitants of the valley.  We have the Spanish, we
 4    have the Native American, and the early explorers.  No
 5    evidence of any boat use at all.  Is that right?
 6  A.   You add that up correctly.
 7  Q.   Slide 126, you talk about evaluating
 8    historical river descriptions.  We do have --  There
 9    are a variety of those mentioned in your report and
10    that we've talked about, correct?
11  A.   Correct.
12  Q.   There are some, you know, first-person
13    accounts.  There are some newspaper articles and
14    probably other types of accounts of descriptions of the
15    river in history.  Is that accurate?
16  A.   Yes.
17  Q.   Now, your background is not as a historian,
18    is it?
19  A.   I am not a professional historian, no.
20    That's not my job title.
21  Q.   Now, you have four or five questions here
22    that you say should be asked when you're reading
23    historical river descriptions.  I think these are what
24    you want to know as a scientist, correct?  Which is
25    what segment are you on?  What's the time of the year?
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 1    What's the ordinary condition?  Are there additional
 2    questions that you would want to ask if you are
 3    evaluating a historical account?
 4  A.   I suppose, yeah.
 5  Q.   I mean, you would want to know, for example,
 6    what the source of an account is, right?
 7  A.   Sure.
 8  Q.   You want to know who's doing the writing, if
 9    possible, correct?
10  A.   Right.
11  Q.   You might want to know what the motivation of
12    the source is, correct?
13  A.   What was the what?  Sorry.
14  Q.   The motivation of the source.  For example,
15    newspapers are in the business to make money by selling
16    ads, correct?
17  A.   And to provide the news.  But yeah, they do
18    make money or try to.
19  Q.   You might want to look at whether the
20    description is a first-person account or a person
21    reporting an account of another person, right?
22  A.   Yeah.
23  Q.   You might also want to determine if there's a
24    gap between the account and the publication of the
25    account, correct?


Page 713


 1  A.   That could be a factor, sure.
 2  Q.   You might also want to look at the
 3    specificity of the description.  That could be helpful,
 4    right?
 5  A.   Yeah.
 6  Q.   And I think you've said this earlier, and I
 7    apologize if I ask you again, but, you know, the best
 8    evidence of the navigability of a river is the use of a
 9    river for navigation, right?
10  A.   Yep.  Yep.
11  Q.   I don't know why I have Slide 131 marked
12    except that --
13        CHAIRMAN NOBLE: Neither do we.
14        Let's take a break.  How long are we
15    going to be gone for?  Jon looks like he can have 15.
16    We'll take 15.
17        (A recess was taken from 3:31 p.m. to
18        3:46 p.m.)
19        CHAIRMAN NOBLE: Mr. Murphy, please
20    proceed.
21        BY MR. MURPHY: 
22  Q.   I'm on Slide 137 of your presentation,
23    Mr. Fuller.  And this is, again, State Land
24    Department's Number 364.
25        Can you talk a little bit more about the
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 1    effect of dams on the river downstream?
 2  A.   Could you be a little more specific about
 3    what you want to know about that?
 4  Q.   How do rivers change downstream when there's
 5    a dam upstream?
 6  A.   Depends on the kind of dam, to some degree.
 7    There can be a change in the hydrology, depending on
 8    the storage volume.  For the Salt River system dams,
 9    they store a lot of water, so they have the ability to
10    shut off the river for long periods of time.  It
11    certainly changes the hydrology from whatever the
12    natural fluctuation was down to some metered flow.
13  Q.   What's the effect of the deprivation of
14    sediment?
15  A.   In the vicinity of the dam itself, there
16    tends to be some scour.  The scour will occur --
17        COMMISSIONER ALLEN: Downstream.
18        THE WITNESS: -- downstream of the dam.
19    In upstream end, you'll have sediment deposition and
20    trapping the sediment, formation of a delta.
21        But you asked me specifically about
22    downstream.  The degree of scour that can occur
23    downstream of the dam, due to holding back of sediment,
24    it's going to be a function of several things.  It's
25    going to be a function of how the water's let out.
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 1    It's going to be a function of the supply of sediment
 2    in the reach downstream of the dam.  There may be
 3    tributaries and they're bringing in large sediment
 4    loads that, in some cases, can make up the difference
 5    over some distance.  It's gonna be a function of the
 6    size of the material downstream.  So, for instance, if
 7    you had a lot of coarse material in the bed, that may
 8    prevent scour.  You may have seen in a different stream
 9    in a different condition.  Could be the cohesiveness of
10    the sedimentary material underlying the stream.  There
11    could be differences in the amount of vegetation.  In
12    Arizona, there's been a lot of publications that write
13    about the influx of tamarisk in dam-controlled rivers
14    because of the lack of a natural flood cycle.  Those
15    are some things that come to mind.
16        BY MR. MURPHY: 
17  Q.   Slide 138, this is a summary of the
18    historical descriptions of the Salt River that you
19    reviewed, right?
20  A.   Yes, it is.
21  Q.   And at least in the summary, and my
22    understanding it's in the descriptions you reviewed,
23    there's no mention of boats or boating.  Is that
24    accurate?
25  A.   These particular descriptions, you know, as I
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 1    sit here today, I don't recall any of them that are
 2    talking about boating.  There are more descriptions of
 3    the river itself.  Certainly have the historical
 4    accounts, which we include separately, where I also
 5    noted in my discussion some of the descriptions of the
 6    river from the boaters or from the reporters.  But I
 7    think in this group here, I don't recall any boaters in
 8    this group of descriptions.
 9  Q.   Were there a couple of these descriptions
10    that precede this summary slide that talked about the
11    river as being marshy in places?
12  A.   Ingalls is one that comes to mind where he
13    said that there were some areas that were marshy in the
14    river bottom near Tempe.  I'm not sure that he
15    described the river itself, certainly not the low flow
16    channel.  His drawing of the river doesn't indicate
17    that the --  The main channel, the low flow channel,
18    the boating channel, whatever you want to call it, it
19    doesn't look like a marshy channel in his drawings.  So
20    I took that to mean where they described marsh as just
21    being some part of the river bottom, rather than the
22    river channel.
23  Q.   Would it be accurate to say that some of
24    these -- in some of these historical descriptions it is
25    sometimes difficult to determine what part of the river
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 1    is being described?
 2  A.   I think you have a general knowledge from
 3    where the person is talking about.  But in terms of if
 4    you wanted to ask me within 20 feet where the person
 5    was standing, no, I don't think we have that.
 6    Typically, we don't have that level of accuracy.
 7  Q.   I'm on Slide 146, and this is a photograph of
 8    a portion of Segment 4.  I think these were a series of
 9    areas in Segment 4 -- was this prior to when the dam
10    was built?
11  A.   You're on Slide 146?  Yeah, 1904 was before
12    Roosevelt was built, yes.
13  Q.   On the bottom of the photograph in Slide 146,
14    is that a lot of sand in the river?
15  A.   Looks like a gravel bar, potentially a
16    sandbar, I suppose.  Sand and gravel in the river.  The
17    river is in the canyon bottom.  There's a clear channel
18    to the left of it, depending on where you're looking.
19    But there are riverside bars composed of some kind of
20    alluvial material.
21  Q.   Now, it was a major event in Arizona in state
22    history when this dam was built, right?
23  A.   Yeah.  I'm not that old, but that's what I
24    read.
25  Q.   Is there any documented rush of people to
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 1    boat this segment of the Salt River before the dam was
 2    built?
 3  A.   Not that I'm aware of.
 4  Q.   I mean, we know there --  These pictures, did
 5    they appear in the newspapers at the time?
 6  A.   This one was not collected from a newspaper.
 7    It's from the historical society.  I don't know whether
 8    it was or wasn't published in a newspaper or not.
 9  Q.   The building of the dam, though, was a
10    newsworthy event?
11  A.   Yes, it was.
12  Q.   Slide 156, this is a photograph, and it's
13    tagged -- in the upper right-hand corner, it says
14    Segment 6.  Do you know how it is that the location of
15    this photograph was determined to be Segment 6?
16  A.   That's my determination based on the
17    description, the notes that I had from a historian when
18    he collected this photograph.  It's from a book.  I
19    believe it's called House at Buckeye Road.  Buckeye
20    Road is on down in Segment 6.  It certainly looks like
21    the areas of Segment 6.
22  Q.   So just a best guess, based upon the
23    materials, that that was in Segment 6?
24  A.   Yes, sir.
25  Q.   All right.  Historical boating accounts,
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 1    these are primarily accounts that were taken from
 2    historic newspapers, right?
 3  A.   Primarily, yes.
 4  Q.   And I think that you've added some additional
 5    information from a previous version of your --  For
 6    some of these, you've added additional information with
 7    regard to water flow data at the time for some of these
 8    newspaper accounts?
 9  A.   That sounded like a declarative statement,
10    not a question.
11  Q.   Okay.  In your last PowerPoint, you didn't
12    have these flowcharts in the upper right-hand corner of
13    the current version of this PowerPoint?
14  A.   That's correct.
15  Q.   Those were added?
16  A.   Yes.
17  Q.   Was there anything else that was changed from
18    the most recent version of this PowerPoint -- I can't
19    remember what exhibit number it was -- to this final
20    version other than the addition of these -- these
21    charts in the historical boating accounts?
22  A.   As I recall, I played around with some of the
23    graphics to make them fit the slide better.  I caught a
24    couple of typos.  I saw a couple things that I
25    scratched my head and wasn't sure why they were there,
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 1    so I took them out.  Nothing substantive, that I
 2    recall.
 3  Q.   And your purpose in adding the charts to
 4    these newspaper accounts was to give some context with
 5    regard to when the account was believed to have take
 6    place -- taken place and what your charts indicate
 7    would be the flows for those time periods?
 8  A.   Yeah.  I wanted to -- I typically get
 9    questions about, was this a flood?  Was this high flow
10    time of year?  I thought I would provide that
11    information directly.
12  Q.   Who picked the newspaper articles that you
13    put in your PowerPoint presentation?
14  A.   I did --  What do you mean, "picked"?  Chose
15    to put the ones in --
16  Q.   Yeah.
17  A.   -- or do you mean where did they come from
18    originally?
19  Q.   It's not a hard question.  Who picked the
20    newspaper articles that you put in your PowerPoint
21    presentation?
22  A.   Yeah, I'm asking for clarification.  So . . .
23  Q.   I'm not sure I can make that any clearer.
24  A.   You mean --
25  Q.   I guess, I could make it --  I could say --
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 1  A.   So I asked you a question to clarify.  My
 2    clarifying question is, do you mean picked the accounts
 3    originally in terms of discovered the accounts, or do
 4    you mean who took the pile of accounts and decided to
 5    put them in the presentation?
 6  Q.   Well, since you raised the issue, let's break
 7    it down.  Who researched these newspaper articles?
 8  A.   Originally, our historian, Dennis Gilpin, and
 9    his team.  And since that time, we had the Chronicling
10    America website that came online, and I did that work.
11  Q.   So I have this right, then, from the report
12    in 2003 until the PowerPoint presentation before us,
13    the additional newspaper accounts were personally
14    researched by you on the Chronicling America website?
15  A.   Yes.
16  Q.   Was there any criteria that you utilized for
17    selecting the newspaper accounts that appear in your
18    presentation?
19  A.   Yes.  They needed to be boating accounts and
20    they needed to be on the Salt River.
21  Q.   Were any of these -- did anybody other than
22    yourself provide you with -- and Mr. Gilpin, in your
23    earlier report -- provide you with newspaper accounts
24    that are included in this presentation?
25  A.   Yes.
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 1  Q.   Who was that?
 2  A.   I believe the attorney generals, in doing
 3    some of their own work, came across some accounts, and
 4    they said, "Jon, what about these?"
 5  Q.   Do you know what search criteria the Attorney
 6    General's Office used for the accounts that they
 7    uncovered and provided to you?
 8  A.   No.
 9  Q.   You did not direct that research, did you?
10  A.   No.
11  Q.   For those cases, you would simply review the
12    articles that they provided to you.  And did you
13    include all of those in your presentation or some and
14    maybe not others?
15  A.   No.  They included a number of articles.  I
16    think they've been disclosed, the list of all the news
17    articles.  Some of them I didn't feel like were
18    relevant.  Some of them were not on the Salt River in
19    Arizona.  Some related to fish.  This was about
20    boating.  So like I say, I included articles -- I
21    included all of the articles, that I'm aware of, that
22    addressed boating on the Salt River, with the exception
23    of -- I eliminated a few accounts that we have found,
24    in the original pile, that related boating during
25    floods, specifically mentioned that it was a flood and
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 1    somebody was out there doing a rescue or something like
 2    that.  I ignored the flood accounts.
 3  Q.   I think you also did the same on the Gila,
 4    which is that you stated then that you left out the
 5    accounts of navigation or attempted navigation during
 6    flooding events, right?
 7  A.   It's my attempt to do that, yes.
 8  Q.   Those accounts might be useful, though,
 9    right?
10  A.   Well, I didn't say that I didn't read them,
11    but . . .
12  Q.   For example, if someone was boating during a
13    flood but the failure of their trip was due to an
14    obstacle, that might be relevant to navigation, right?
15  A.   I don't recall anything like that on the Salt
16    or the Gila, actually, so . . .
17  Q.   You also tried to exclude articles that, for
18    lack of a better way to describe it, were
19    tongue-in-cheek?
20  A.   I don't recall anything like that on the
21    Salt.
22  Q.   Well, I mean, there's -- when you were
23    researching on Chronicling America, you probably came
24    across a number of newspaper articles that reference
25    politicians and going up the Salt River that are
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 1    clearly political expressions and not expressions of
 2    navigation, right?
 3  A.   I didn't take that as an account of boating,
 4    so yeah.
 5  Q.   Generally, an account of political defeat, if
 6    I understand the expression, right?
 7  A.   You may or you may not.  I don't know.
 8  Q.   Are there inherent problems in using
 9    newspaper accounts for historical research?
10  A.   In my experience, I'm not sure of any data
11    sets that are completely problem-free, including
12    historical accounts.  I would suppose that one could
13    say yes, there are inherent problems in using newspaper
14    accounts in historical research, sure.
15  Q.   I mean, one of the problems is that a
16    newspaper account is not a primary account; it's a
17    secondhand report of an account, correct?
18  A.   Can be.
19  Q.   And many of the articles that you discuss do
20    not identify an author, right?
21  A.   That's true.
22  Q.   Which means that we don't really know how the
23    information was obtained, do we?
24  A.   In some cases, no.
25  Q.   And with regard to individuals who were
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 1    explorers or adventurers, we know they could be
 2    exaggerating, right?
 3  A.   So the question you're asking me is, can
 4    explorers or adventurers exaggerate?  I guess the
 5    answer is yes, they can.
 6  Q.   It is difficult to verify claims that are
 7    made in these newspaper accounts sometimes, right?
 8  A.   Tell me what you mean by -- what you're
 9    trying to say by "verify."
10  Q.   Well, ideally, you know, if there's an
11    account, you would look for other evidence to support
12    that, right?
13  A.   And I do believe there is other evidence to
14    support things.
15  Q.   And sometimes there is, sometimes there's
16    not, right?
17  A.   Sometimes there's more, sometimes there's
18    less, sometimes it's scant.
19  Q.   For example, if a newspaper says these
20    individuals are leaving on a boating trip from Phoenix
21    to Yuma, you might want to look at issues subsequent to
22    that issue of the newspaper to see if there are
23    follow-up reports, right?
24  A.   Yes.
25  Q.   I think we mentioned this before.  Newspapers
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 1    generally make their revenue from advertising, right?
 2  A.   And subscriptions, yes.
 3  Q.   And a successful boating trip on the Salt
 4    River in the 1800s would have been news, wouldn't it?
 5  A.   You know, the interesting thing is that we
 6    know of accounts that were not reported in newspapers.
 7    So sometimes they were, sometimes they're not.
 8        Regarding the reliability, it's interesting,
 9    to me, in these proceedings that accounts of people
10    successfully boating are characterized as being
11    unreliable, but accounts of somebody having difficulty
12    seem to be portrayed as being quite reliable.
13  Q.   Well, do you think somebody would be more
14    likely to be dishonest about an unsuccessful trip?
15  A.   No, I don't.
16  Q.   All right.  Let's talk about some of these
17    historic accounts.  The first one I have up here is the
18    flatboat account, May 1873.  And this is Slide 158 of
19    your presentation.  This was the one where the account
20    stated that 5 tons of wheat were transported in a
21    flatboat from Hayden's Ferry to Swilling's Canal, and
22    then down the canal to Helling and Company's mill,
23    right?
24  A.   That's correct.
25  Q.   And we know that the story, at least --  We
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 1    know the story makes a hasty generalization in its
 2    first sentence, right?  The first sentence of this
 3    article says, "Salt River is navigable for small craft
 4    as, last week, L. Vandermark and William Kilgore
 5    brought five tons of wheat, in a flatboat, from
 6    Hayden's Ferry, down the river to the mouth of Swilling
 7    canal and thence down the canal to Hellings & Company's
 8    mill."
 9        How far is it from Hayden's Ferry to Swilling
10    canal?
11  A.   It's about 3 and a half miles.
12  Q.   Is it a fair assessment for whoever is
13    writing this account to say that on the basis of 3 and
14    a half miles, that the entire Salt River is navigable?
15  A.   Do they say the entire Salt River is
16    navigable?
17  Q.   First sentence, the "Salt River is
18    navigable."
19  A.   Yeah, I don't think it to be the implication
20    that they were making that application to -- from the
21    White and Black confluence all the way down to the
22    Gila.  I took that to mean that the part of the Salt
23    River that they were writing about was navigable.  I
24    happen to agree with that interpretation, but I don't
25    think that's what they're saying.
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 1  Q.   What's the length of Segment 6, as you define
 2    it?
 3  A.   Let's look it up.
 4        I have it at 41.3 miles.  Call it 41.
 5  Q.   Did the same author of this article utilize
 6    some pretty extreme language in discussing Indians in
 7    the preceding piece?
 8  A.   Can you show me the preceding piece?  I don't
 9    actually remember it, as I sit here today.  Was that
10    the same author?
11  Q.   It's the same column.
12  A.   Does that mean it's the same author?
13  Q.   I don't know.  What do you think?
14  A.   I don't know.  Is there a different style of
15    writing?  I don't know that we can say for sure it was
16    the same author.
17  Q.   Well, it's under the same heading of
18    "Correspondence of the Arizona Miner."  What does that
19    mean?
20  A.   The Arizona Miner, I believe, is another
21    paper, is it not?
22  Q.   Well, the source I have on top here says
23    "Arizona Weekly Miner."  I mean, this is your newspaper
24    article.  I think the caption over the top of the page
25    says "Arizona Weekly Miner."
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 1  A.   Yes, it does.
 2  Q.   So the line that says, "Correspondence of the
 3    Arizona Miner," is that written by one person?  Is it
 4    letters that they receive?  Pieces --
 5  A.   You asked me a question just a moment ago
 6    saying we don't know who wrote some of these articles,
 7    right?  And I think my response was yes, that's true,
 8    we don't.
 9  Q.   Would it be a real boon to a commercial
10    enterprise to have news like this in the newspaper?
11    And in this case, specifically Hellings & Company, the
12    mill?
13  A.   Would it be a boon to an enterprise?  You
14    mean in the sense people would not have known that
15    there was a place called Hellings mill and now all of a
16    sudden they, say.  "Oh, my goodness, there's a Hellings
17    mill.  I should go there and shop for mill stuff"?
18  Q.   No, no.  That you can get wheat to us.
19  A.   I would assume that if Hellings mill was in
20    business, people had ways to get wheat to them.
21    Publicity can't hurt.  But given the size of the
22    population of Phoenix at the time, my guess is that
23    most people were aware there was a mill on the other
24    side of the river.
25  Q.   Do you know if Hellings mill was an
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 1    advertiser in the Arizona Weekly Miner?
 2  A.   I suppose there was lots of businesses that
 3    were advertisers.
 4  Q.   Did you know they have an advertisement on
 5    the very same page that that article appears in the
 6    Arizona Weekly Miner?  Would it be possible that
 7    Hellings mill is utilizing a story like that to
 8    generate business for their flouring mill?
 9  A.   I see no evidence of that.  Does not
10    seem like -- Are you suggesting that they lied about
11    that, that the event didn't happen and they made it up?
12    I guess there would be --  A similar line, in my mind,
13    of what you're kind of suggesting is if I open up
14    today's Republic and I see an advertisement for Ford on
15    the same page as an article about somebody winning a
16    race in a Ford engine, that that was a planted article
17    and the race never happened.  That just seems like a
18    ridiculous --  You're completely making that up.
19  Q.   Do you really think that's ridiculous?
20  A.   I absolutely do.
21  Q.   You, in your summary chart, called this a
22    success for Segment 6, right?
23  A.   Yes.
24  Q.   And this --  If this navigation took place,
25    it was, let's say, for less than 10 percent of Segment
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 1    6, right?
 2  A.   Yes.
 3  Q.   All right.  Slide 159 and 160 of your
 4    PowerPoint, these discussed Hayden and his exploration
 5    for determining whether log floating was possible,
 6    right?
 7  A.   Yes.
 8  Q.   And initially, his opinion was that he had
 9    become satisfied that the project was feasible, right?
10  A.   That's correct.
11  Q.   And then the article also mentions, but does
12    not identify, somebody from Maine who has large
13    experience in the lumber business who was of the
14    opinion that the Salt River has advantages for purposes
15    of that kind superior to rivers in Maine, right?
16  A.   That's what it says.
17  Q.   Now, this is not an account -- at least the
18    first article is not an account of navigating a river,
19    but it's an account of two opinions about the river,
20    right?
21  A.   Yes.
22  Q.   One from a known source, the other from an
23    unknown source, right?
24  A.   I'm sorry.  You mean in terms of the names of
25    the person, the unknown source?  Is that what you mean
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 1    by "unknown"?
 2  Q.   Well, if we don't know the name, that usually
 3    means unknown, right?
 4  A.   That depends --  I guess, given your bent,
 5    you seem to believe that the Maine lumberman didn't
 6    exist or something like that.  But I took it to mean a
 7    Maine lumberman, somebody who would come here from
 8    Maine, and that was identity enough for the level of
 9    opinion that I got.
10  Q.   What about anything I said made you think
11    that I was of the bent that the Maine lumberman didn't
12    exist?
13  A.   I think you were just suggesting that the
14    previous account didn't occur, that was planted there
15    fictitiously to support the business of the Hellings
16    mill.
17  Q.   I think I was.
18  A.   Yeah.
19  Q.   So does that mean that all the subsequent
20    accounts, I'm suggesting are fictitious?
21  A.   If you're willing to say this is an factual
22    account, that that's kind of consistent with my opinion
23    that you seem to rely on the ones that point towards
24    non-navigability and not rely on the ones that don't.
25  Q.   We're going to talk about all of them.
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 1  A.   It's your time to spend.
 2  Q.   Did you evaluate the claim in this article
 3    that was made about the Maine rivers at all?
 4  A.   In what sense?  Did I look at Maine rivers?
 5  Q.   Yeah.
 6  A.   Well, I've seen some Maine rivers, and so I
 7    know what Maine rivers look like -- or, some Maine
 8    rivers look like.
 9  Q.   You've actually got a picture of one in this
10    presentation, don't you?
11  A.   I do.
12  Q.   Did you do any research in the context of the
13    claims made in this article about Maine rivers?
14  A.   I do know that they float logs in Maine.  I
15    doubt that they were floating them on some of the
16    rivers that I was showing you later in the
17    presentation.  This particular guy does not mention the
18    specific Maine rivers.  That kind of limits the amount
19    of research you can do as to his claim.
20  Q.   He might have just seen one dinky river in
21    Maine, right?  Probably two, since he did use the
22    plural.
23  A.   At least two.
24  Q.   There are rivers in Maine where ships can
25    actually travel upstream from the coast to various
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 1    towns, right?
 2  A.   To a degree, yeah.
 3  Q.   And I think historically logs were floated
 4    down the upper reaches of the Penobscot River.  Is that
 5    right?
 6  A.   That may be.
 7  Q.   This second article on the Hayden exploration
 8    was from the Weekly Miner of June 21st, 1873.  I think
 9    you talked about this because the account of the travel
10    up the Salt River said they had gone up 200 miles,
11    right?
12  A.   Something like that, yeah.
13  Q.   And if I am correct, I think the entire
14    length of the Salt River from the confluence up is
15    about 200 miles, right?
16  A.   190, something like that.  That's my
17    recollection.
18  Q.   So if they did go 200 miles, either one of
19    two things is accurate.  Either they were on something
20    that wasn't the Salt River at the end of 200 miles or
21    they don't know what a mile is, right?
22  A.   Or they weren't able -- they may know what a
23    mile is, but they may not have measured it accurately.
24  Q.   And out of those two options, you opted to
25    infer that they were on something other than the Salt
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 1    River, right?
 2  A.   Yes.
 3  Q.   Now, part of this group ended up on the Gila
 4    River, right?  The last line says, "Having found a good
 5    location where pines were plenty and good, they made a
 6    canoe out of a tree and putting some logs into the
 7    river, left six of the party to drive them down while
 8    Hayden and Sugert remained -- returned home by Camp
 9    Apache, San Carlos, and old Camp Grant."
10        Are those -- are those --  Like San Carlos,
11    where is that located?
12  A.   The town of San Carlos is located just north
13    of the Gila River.
14  Q.   When they said they made a canoe out of a
15    tree and put it into the river, it doesn't specify what
16    river they put it in, does it?
17  A.   It does not.
18  Q.   And then the last article -- and I don't know
19    that we need to look at that one, but we will.
20        Actually, there was one thing.  So Hayden
21    pronounced this expedition or scheme a failure, right?
22  A.   Yes.
23  Q.   And he noted toil and difficulty on account
24    of rapids and boulders, right?
25  A.   Yes, he did.
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 1  Q.   And his group lost a lot of supplies and
 2    other items during the course of this trip, right?
 3  A.   My recollection is that he lost gear.  Maybe
 4    it says a lot.  I don't recall that.
 5  Q.   It says, "having lost their arms, ammunition,
 6    and provisions, excepting flour."  That sounds like a
 7    lot, to me.
 8  A.   I have no idea of what the sum total of their
 9    load was.  But certainly a loss of gear, no argument
10    there.
11  Q.   You did not label this as a success on
12    navigating Segment 1, correct?
13  A.   You were listening correctly.
14  Q.   So the next account on Slide 161 is Hamilton,
15    Jordan, and Halesworth.  Now, we talked about this one
16    on the Gila River, if I recall correctly, didn't we?
17  A.   I do not recall.  It's possible.
18        COMMISSIONER ALLEN: Probably.
19        BY MR. MURPHY: 
20  Q.   The source for this is Arizona Sentinel.
21    This is 128 -- is the number given to it by the State
22    Land Department.  Arizona Sentinel, January 25th, 1879.
23    The first line of this article says, "Whether the Gila
24    River is available for navigation is a question which
25    was never settled in the affirmative . . . ."  And then
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 1    it goes on to discuss the trip that Hamilton, Jordan,
 2    and Halesworth took.
 3        Now, what we know from this article is they
 4    built a skiff at Phoenix and they boated from Phoenix
 5    to Yuma, right?
 6  A.   Yes.
 7  Q.   And it does not say where in Phoenix they put
 8    the boat in the water, does it?
 9  A.   No.
10  Q.   Now, the Sentinel is a Yuma newspaper, right?
11  A.   I believe that's correct, yeah.
12  Q.   Which means that they're essentially
13    reporting this account from point B of the trip -- from
14    point A to B, correct?
15  A.   Yes.
16  Q.   This article even mention the Salt River?
17  A.   Not by name, no.  I would assume that would
18    be the river that goes through Phoenix, though.
19  Q.   And you called this a success for Segment 6
20    of the Salt River, right?
21  A.   I did.
22  Q.   But we don't know what portion, if any, of
23    Segment 6 they actually boated on, do we?
24  A.   We just know that they left from Phoenix on a
25    boat and made it to Yuma.  So in all likelihood, the


Page 738


 1    lower part of Segment 6.
 2  Q.   Well, does the article say that they left
 3    from Phoenix or they built the boat at Phoenix?
 4  A.   It says they built the boat in Phoenix.
 5  Q.   So you are inferring that they left from
 6    Phoenix, right?
 7  A.   Yeah.
 8  Q.   Did you attempt to find anything to
 9    corroborate this account?
10  A.   I did not find anything other than the fact
11    that there is, in fact, a river that flows through
12    Phoenix, and the easiest way to get a boat down the
13    river is to put it on the water.  I corroborated that.
14    I do know that the Salt flows into the Gila, and that's
15    how you get to Yuma on the river.  Looked a little bit
16    at the fact of what time of year it was and would there
17    likely be water in the river that time of year.  Sure
18    enough, there would.  So in that sense, it corroborates
19    a little bit.  But did I find a second article that
20    talks about Hamilton, Jordan, and Halesworth, no.
21  Q.   I think my question was, did you look?
22  A.   Yeah.
23  Q.   Let me ask a more general question here,
24    which is, would it be fair to characterize a number of
25    the accounts you discuss from Phoenix to Yuma as
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 1    occurring in Segment 6 because of your inference that
 2    they left from Phoenix on Segment 6?
 3  A.   In part, yes.
 4  Q.   And these were all accounts that we heard on
 5    the Gila River, if I recall correctly.
 6  A.   I don't recall.
 7  Q.   Don't remember?
 8  A.   We probably did, but I'm not sure.
 9  Q.   Were there -- in 1879, when Hamilton, Jordan,
10    and Halesworth took their trip, were there any canals
11    they could have taken?
12  A.   There were no canals that went to Yuma.
13  Q.   In the Phoenix area?
14  A.   There were canals in the Phoenix area.
15  Q.   So getting back to my question, were there
16    canals in the Phoenix area they could have boated on?
17  A.   I suppose there were canals that they could
18    have boated on.  This trip doesn't mention anything
19    about boating on canals.
20  Q.   Next account here is James Stewart,
21    October 1880.  I think this is one that you pulled from
22    the Arizona Republican, October 2nd, 1920.  And that
23    was in the 40 Years Ago Today section of the newspaper,
24    right?
25  A.   That's what I said when I made my
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 1    presentation, yes.
 2  Q.   Your discussion -- or, I guess, conclusions
 3    with regard to navigation, you cite this as an unknown
 4    instead of a yes or a no, correct?
 5  A.   I say it is an unknown.
 6  Q.   Slide 163, Cotton and Bingham.  This is
 7    another account of Phoenix to Yuma, right?
 8  A.   It's -- yes, it is.  Yes.  This one.
 9  Q.   Now, this slide on Cotton and Bingham is
10    presented a little differently than you presented it in
11    the Gila River hearing, isn't it?
12  A.   I don't recall.  It's possible.  I know the
13    graphic is new.
14  Q.   On the Gila, did you not list this as a
15    successful navigation of the Gila River?
16  A.   I may have.
17  Q.   However, the article itself only states that
18    there is an intended launch, right?
19  A.   Yes.  That's what it says right there.
20  Q.   And, in fact, in the initial PowerPoint that
21    you submitted in this proceeding, you made a change
22    from -- and this is the State's Exhibit 129 -- let me
23    adjust the view here.  So this is State Land
24    Department's Exhibit 129, Slide 173.
25  A.   Looks like Slide 171, to me.


Page 741


 1  Q.   Yeah, 171.  There's a few on the front end of
 2    this one.
 3        So this was your original slide on the Cotton
 4    and Bingham trip?
 5  A.   The draft slide you're talking about?  The
 6    draft presentation I submitted in May?  Is that what
 7    you're talking about?
 8  Q.   I just have it listed as for PowerPoint 129,
 9    for PowerPoint navigability of the Salt River.  Was it
10    a draft?
11  A.   Yes.
12  Q.   But they're pretty much all drafts until you
13    get here, right?
14  A.   I suppose, yeah.
15  Q.   So in your first slide show on this account,
16    you did not mention that this was an intended launch,
17    right?  And you added that in for the presentation you
18    gave us this week, correct?
19  A.   There you see it.
20  Q.   Now, in your first PowerPoint presentation,
21    you also listed, for the Salt River, this trip as a
22    success, didn't you?
23  A.   I don't recall.  You, no doubt, have the
24    slide in front of you.
25  Q.   No doubt.
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 1        So this is Slide 210 of State Land
 2    Department's 129.  If I look down at Cotton and
 3    Bingham, success, yes.  Segment 6.  Does that refresh
 4    your recollection as to whether you listed this
 5    initially as a success?
 6  A.   Yes, it does.
 7  Q.   Now, on the current PowerPoint presentation,
 8    you list this account as an unknown, right?
 9  A.   Right.
10  Q.   Why did you change your mind?
11  A.   I hoped to avoid having this conversation
12    with you.
13  Q.   No such luck.
14        Did you -- did you take a more critical
15    approach to presenting these newspaper accounts to the
16    Commission after the Gila hearings?  Would that be a
17    fair statement?
18  A.   Yeah.  I think every time -- the next time
19    you do something, you -- you self-criticize if you're
20    at all a reasonable person, so . . .  Yeah.  Sure,
21    every time we do this, I reconsider the evidence.
22  Q.   We all learn.
23  A.   Some of us learn.
24  Q.   Now, it's fair to say that nothing factually
25    changed regarding this trip in the information that you
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 1    reviewed on the Gila and in your first draft until
 2    today, right?  I mean, the facts are still all the
 3    same.
 4  A.   I uncovered no new information.
 5  Q.   It was just your interpretation of what that
 6    information was and how you approached it?
 7  A.   No, I got a good laugh when I said I hoped to
 8    avoid this discussion, but that was, in fact, my reason
 9    for changing it.  If you ask my personal opinion, I
10    believe that this trip was a success.  The reason I
11    believe that is if the intended launch was a success, I
12    believe that the trip's failure would have been
13    newsworthy.  But it just doesn't seem, to me, to be
14    worth arguing over.  We have so many examples of
15    successful trips, it just didn't seem that important.
16  Q.   Just so I understand this, though, the -- I
17    mean, I hope it wasn't the fact that there were
18    numerous other successes -- or, a number of other
19    successes that would shape your opinion as to whether
20    or not this trip is a success, though.  I mean, is that
21    what you're saying?
22  A.   What I'm saying, for the purposes of this
23    discussion, it's unknown whether this is a success.
24    You asked me what my opinion was.  I'm telling you what
25    my opinion was.  I'm willing to report it as an
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 1    unknown.  That's what I've presented.  That's where I
 2    stand today.
 3  Q.   Is there a subjective element in reviewing
 4    these newspaper articles?
 5  A.   Not an unusually subjective element.  So
 6    there's some level of subjectivity in -- well, seems
 7    like a lot of what we do anywhere, in any venue.  So I
 8    don't see anything particularly subjective here.  I'm
 9    reporting on the facts.
10  Q.   Well, if you can look at the same article two
11    different times and come up with two different
12    conclusions, I mean, that leads me to believe that
13    there's perhaps a subjective element in the review that
14    you do and how you arrive at that conclusion.  Do you
15    disagree with that?
16  A.   I don't disagree with what you concluded
17    about what your opinion is there, so what you just
18    stated -- you said it leads you to believe that, so you
19    are welcome to believe whatever you want to believe.
20  Q.   I'm just trying to get a little bit more into
21    your processes in evaluating this information for
22    presentation to the Commission and -- in terms of how
23    you determine something is successful, failure, or
24    something in between.
25  A.   I would count something to be --  I'm sorry.
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 1    You didn't actually ask me a question.
 2  Q.   It probably wasn't even a question.
 3        Other than Cotton and Bingham, did you make
 4    any other changes in your determinations of whether the
 5    boating accounts on the Salt River were either a
 6    success, a failure, or unknown?
 7  A.   Not that I recall.
 8  Q.   If a boating trip is newsworthy enough that
 9    it merits an announcement of an intended launch, why
10    would a success not be, likewise, newsworthy?
11  A.   Maybe people were normally successful.
12  Q.   They were or weren't?
13  A.   They were.
14  Q.   Why would that be newsworthy for an intended
15    launch?
16  A.   Maybe people knew Mr. Cotton and Mr. Bingham
17    and they're gonna come out and say good-bye to them, or
18    they would know not to call on them at their place of
19    business because they were off on this trip.  I have no
20    idea.  There may have been many different reasons why
21    it was newsworthy.
22  Q.   Is it reasonable to infer that if an intended
23    launch is newsworthy, that the success of the same trip
24    would be newsworthy?
25  A.   It could be.  But on the day of their
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 1    success, perhaps there was other news that took
 2    precedence; maybe just didn't make the cut that day.
 3  Q.   Slide 164, Yuma or Bust --
 4        CHAIRMAN NOBLE: Mr. Murphy, would it be
 5    okay with you if we broke for the afternoon?
 6        MR. MURPHY: Absolutely.
 7        CHAIRMAN NOBLE: Okay.  That means that
 8    after a good night's rest, we will reconvene at 9 a.m.
 9    in this room.  And we may, for those who arrive before
10    that hour, be able to enjoy a little get-together with
11    doughnuts.
12        See you tomorrow.
13        (The proceedings were adjourned at 4:39 p.m.)
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
25    
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 1   STATE OF ARIZONA    )
     COUNTY OF MARICOPA  )
 2 
   
 3            BE IT KNOWN that the foregoing proceedings were
     taken before me; that the foregoing pages are a full,
 4   true, and accurate record of the proceedings all done to
     the best of my skill and ability; that the proceedings
 5   were taken down by me in shorthand and thereafter
     reduced to print under my direction.
 6 
              I CERTIFY that I am in no way related to any of
 7   the parties hereto nor am I in any way interested in the
     outcome hereof.
 8 
               I CERTIFY that I have complied with the
 9   ethical obligations set forth in ACJA 7-206(F)(3) and
     ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at Phoenix,
10   Arizona, this 7th day of November, 2015.
   
11 
   
12 
              _______________________________________
13                     MERI COASH, RMR, CRR
                        Certified Reporter
14                     Arizona CR No. 50327
   
15 
              I CERTIFY that Coash & Coash, Inc., has complied
16   with the ethical obligations set forth in ACJA 7-206
     (J)(1)(g)(1) through (6).
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
             _______________________________________
24                     COASH & COASH, INC.
                       Registered Reporting Firm
25                     Arizona RRF No. R1036
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 1                  TRANSCRIPT OF PROCEEDINGS
  


 2
  


 3                  CHAIRMAN NOBLE:  Good morning.  Let's
  


 4   open the continued -- continued hearing on the Salt
  


 5   River before the Arizona Navigable Streams Adjudication
  


 6   Commission.
  


 7                  Mr. Mehnert, would you call the roll.
  


 8                  DIRECTOR MEHNERT:  I will.
  


 9                  Commissioner Henness?
  


10                  COMMISSIONER HENNESS:  Here, thankfully.
  


11                  DIRECTOR MEHNERT:  Mr. Allen?
  


12                  COMMISSIONER ALLEN:  Here also.
  


13                  DIRECTOR MEHNERT:  Commissioner Horton?
  


14                  COMMISSIONER HORTON:  Here.
  


15                  DIRECTOR MEHNERT:  Chairman Noble?
  


16                  CHAIRMAN NOBLE:  Here.
  


17                  DIRECTOR MEHNERT:  We have a quorum.
  


18                  And Fred Breedlove, our attorney, is
  


19   here and so am I.
  


20                  CHAIRMAN NOBLE:  Thank you.
  


21                  Mr. Slade.
  


22                  MR. SLADE:  Thank you, Mr. Chairman.
  


23                  Good morning, Commissioners, again.
  


24   Eddie Slade, with the Arizona State Land Department.
  


25   And here with us today is Mr. Brad Dimock.
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 1                  Brad, if you could go ahead and take
  


 2   your seat.
  


 3                  Well, I would love it if you were that
  


 4   close, but you can also take the seat behind you.
  


 5
  


 6                        BRAD DIMOCK,
  


 7   called as a witness on behalf of the State Land
  


 8   Department, was examined and testified as follows:
  


 9
  


10                     DIRECT EXAMINATION
  


11   BY MR. SLADE:
  


12       Q.    And, Mr. Dimock, for the record, could you
  


13   introduce yourself.
  


14       A.    I'm Brad Dimock.  I live in Flagstaff,
  


15   Arizona.  River runner, boat builder, and river
  


16   historian.
  


17       Q.    Why don't you try bringing the microphone
  


18   closer.
  


19       A.    There we go.
  


20       Q.    Perfect.
  


21             And you mentioned -- you mentioned that you
  


22   live in Flagstaff currently.
  


23       A.    Yes.
  


24       Q.    You've testified previously in the Verde
  


25   River, both by video deposition and then also in front
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 1   of the Commission.  Is that correct?
  


 2       A.    Correct.
  


 3                  MR. SLADE:  And from --  That testimony
  


 4   has been submitted into the Salt River evidence, and I
  


 5   will provide an evidence number for that.
  


 6   BY MR. SLADE:
  


 7       Q.    What is your occupation currently?
  


 8       A.    In the summers, I'm a professional river
  


 9   runner.  In the winters, I'm a boat builder.
  


10       Q.    And you build your boats up at your house, at
  


11   a boat shop up there?
  


12       A.    That's correct.
  


13       Q.    On your property?
  


14       A.    Correct.
  


15       Q.    How did you get involved with boats?
  


16       A.    I started running Grand Canyon professionally
  


17   in the early '70s, and eventually gravitated toward
  


18   wooden boats and learned to run them and rack them and
  


19   fix them, and eventually became a boat builder.
  


20       Q.    And we won't be repeating the entire
  


21   testimony that was submitted into evidence that was
  


22   done during the Verde hearing, but we will be reviewing
  


23   a few background items.
  


24             Could you review for us your education with
  


25   regard to boat building and boat history?
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 1       A.    A lot of it is self-taught.  The river
  


 2   history research on the river began just around
  


 3   storytelling, and then it went more or less
  


 4   professional and wrote three biographies of early river
  


 5   runners in the Grand Canyon.  And the boat building
  


 6   began just repairing wooden boats that we were running
  


 7   commercially.  And then I worked with other boat
  


 8   builders, began boat building them myself, and have
  


 9   been going to wooden boat school as a student, as an
  


10   assistant, and as a teacher this next year, teaching
  


11   how to build these boats.
  


12       Q.    Where is that school located?
  


13       A.    Brooklin, Maine.
  


14       Q.    Is that a reputable boat-building school?
  


15       A.    It is.
  


16       Q.    And you mentioned you published a few books.
  


17   Is that three autobiographies -- or, excuse me, three
  


18   biographies?
  


19       A.    Yeah.  I wrote two of them solo and
  


20   collaborated on a third.
  


21                  COMMISSIONER HORTON:  Mr. Chairman?
  


22                  Might I find out the names of your
  


23   books?
  


24                  THE WITNESS:  The first one, the
  


25   collaboration, is called The Doing of the Thing.  It's


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 528


  


 1   a biography of Buzz Holmstrom.  That's the first person
  


 2   that run solo the Green and Colorado Rivers in a
  


 3   homemade boat.  Much like the Edith that we're gonna
  


 4   talk about.
  


 5                  And the second one is called Sunk
  


 6   Without a Sound.  And that is a biography of Glen and
  


 7   Bessie Hyde, honeymoon couple who built a giant wooden
  


 8   box, basically, and vanished in Grand Canyon in 1928.
  


 9   Unsolved.
  


10                  And the third is called The Very Hard
  


11   Way.  And it's about Bert Loper, who was on the
  


12   Colorado and the Green and the San Juan from the 1880s
  


13   until he died at the age of 80 in 1949 at the O.A.R.S.
  


14   in the Grand Canyon.
  


15                  COMMISSIONER HORTON:  Thank you.
  


16   BY MR. SLADE:
  


17       Q.    Have you published anything other than those
  


18   three biographies?
  


19       A.    A lot of articles about boats, boat building,
  


20   boat river history.
  


21       Q.    And then you've also had the opportunity to
  


22   build boats yourself.  Is that right?
  


23       A.    Correct.
  


24       Q.    How many boats have you built?
  


25       A.    Probably two dozen.
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 1       Q.    And have some of those been historical
  


 2   replicas?
  


 3       A.    Yes.
  


 4       Q.    How many?
  


 5       A.    About six or so, I think.
  


 6       Q.    Can you explain what a historical replica
  


 7   boat is?
  


 8       A.    Well, you take a look at something -- like
  


 9   the earliest one I built is a replica of a 1911 boat,
  


10   which still exists, that was taken through Grand Canyon
  


11   by the Kolb brothers.  And I've been very fastidious
  


12   about replicating not only the exact shape but the same
  


13   materials and the same methods of building it.  And so
  


14   I've done that one.  And the Buzz Holmstrom boat and
  


15   the -- a couple of different Neville's boats of the
  


16   1930s and the Hyde couple's giant wooden box and a few
  


17   others.
  


18       Q.    Are you familiar with the types of boats that
  


19   were available at statehood in 1912?
  


20       A.    Some of the boats, yes.
  


21       Q.    And have you previously provided a list of
  


22   those in the transcripts and video that are submitted
  


23   for the Salt River that you did for the Verde hearing?
  


24       A.    Yes.
  


25       Q.    So we won't review those at this time.
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 1             And you're also familiar with modern boats.
  


 2   Is that right?
  


 3       A.    Correct.
  


 4       Q.    And you've used various types of modern
  


 5   boats?
  


 6       A.    Many times, yes.
  


 7       Q.    And you've used various types of historical
  


 8   boats?
  


 9       A.    Yeah.
  


10       Q.    And you previously discussed in depth the
  


11   characteristics of boats, both historical and modern.
  


12   Is that right?
  


13       A.    Correct.
  


14       Q.    And some of those characteristics are draw,
  


15   design, handling, durability, and load capacity.  Is
  


16   that right?
  


17       A.    Yes.
  


18       Q.    Okay.  As well as the weight of boats?
  


19       A.    Yes.
  


20       Q.    Do you have anything else that comes to mind
  


21   when you're considering characteristics of boats?
  


22       A.    No.  I mean, cost, but . . .
  


23       Q.    Cost.
  


24             And based on your evaluation of the
  


25   characteristics of boats and based on your experience
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 1   with both modern and historical boats, you determined
  


 2   that modern boats, like canoes and flatboats, are
  


 3   meaningfully similar to historical boats that existed
  


 4   in 1912, like canoes and flatboats?
  


 5       A.    Yes.
  


 6       Q.    As you sit here today, having had time to
  


 7   think about that testimony, do you have anything else
  


 8   you'd like to add or change to that testimony?
  


 9       A.    No.
  


10       Q.    And would that also apply for boats that
  


11   could have been used on the Salt River?
  


12       A.    Yes.
  


13       Q.    You previously testified about one specific
  


14   replica boat that you've built and boated called the
  


15   Edith.  Is that right?
  


16       A.    Yes.
  


17       Q.    Can you explain a little bit about the
  


18   history of that boat and how you came to create that
  


19   replica?
  


20       A.    The design comes from northern Utah in the
  


21   1890s, and it became basically state-of-the-art for
  


22   whitewater.  The Kolb brothers from the south rim of
  


23   the Grand Canyon wanted the run the river in 1911 and
  


24   corresponded with Galloway, the designer, and got
  


25   plans, and had two of these built back East by
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 1   professional boat builders.  And they took those two
  


 2   boats, the Edith and the Defiance, from Wyoming all the
  


 3   way to Needles, California, in the -- 1911-1912.
  


 4             And the Edith is now at the south rim in a
  


 5   museum collection.  And I replicated it as precisely as
  


 6   possible to run it on the centennial, on that trip.  So
  


 7   I've taken it down the Upper Green and the Upper
  


 8   Colorado and the Grand Canyon and the Salt now.
  


 9       Q.    We'll get to your boating on the Salt with
  


10   the Edith.
  


11             Did you modify the boat with any modern
  


12   elements when you replicated it?
  


13       A.    No.  No.  One or two of the hatches, the
  


14   sealed compartment to the original were lined with
  


15   galvanized metal in those days and I didn't do that, so
  


16   that would have added a little weight.  But also kept
  


17   it from leaking as badly, probably.
  


18       Q.    And you did have the opportunity to boat the
  


19   Edith down the Lower Salt on August 31st of this year.
  


20   Is that correct?
  


21       A.    Yes.
  


22       Q.    And let's talk about that experience in
  


23   depth.  You brought the boat down on a trailer from
  


24   Flagstaff?
  


25       A.    Correct.
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 1       Q.    And do you recall, did you put in at a point
  


 2   called Saguaro Ranch just below the Stewart Mountain
  


 3   Dam?
  


 4       A.    Yes.
  


 5       Q.    Okay.  And to your recollection, is that
  


 6   generally the most upstream put-in of the natural river
  


 7   below Stewart Dam?
  


 8       A.    Yeah.
  


 9       Q.    And then you boated about 12 miles down to
  


10   Granite Reef.  Is that is correct?
  


11       A.    Yes.
  


12       Q.    And you put the boat in the water at Saguaro
  


13   Ranch.  Did you put anything else in the boat?
  


14       A.    We loaded in about 850 pounds of sandbags and
  


15   jugs of water to just give it a good, heavy load.
  


16       Q.    And you saw that load go into your boat?
  


17       A.    Yeah.  I put it in there.
  


18       Q.    Yourself?
  


19       A.    People handed it to me.  I loaded it in.
  


20       Q.    Where did you put it in the boat?
  


21       A.    A lot of it in the central hold, which is
  


22   open.  Then a bunch up in the -- it's actually the
  


23   stern in front of me, which is the broadest part of
  


24   that boat, and some in the rear hatch behind me.
  


25       Q.    And we'll see pictures later with Mr. Fuller
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 1   about -- showing pictures of the boat.
  


 2             But could you describe for us again what that
  


 3   boat looks like in terms of the hatches and . . .
  


 4       A.    It's, well, pointy at the bow, which is
  


 5   behind the boatman.  And then it broadens to about
  


 6   4 feet and then narrows to about 3 feet out at the
  


 7   stern.  Has a bit of rocker from end to end, so the
  


 8   bottom goes up about 6 inches, and it's about 16 feet
  


 9   long.
  


10       Q.    And there are two hatches?
  


11       A.    Right.  The forward and back 4 to 5 feet are
  


12   hatched over and sealed for cargo carrying.  That's
  


13   something you do for big whitewater.
  


14       Q.    Those are the hatches where the Kolb
  


15   brothers, in 1911-1912, actually put cargo in that
  


16   boat?
  


17       A.    Correct.
  


18       Q.    So you proceeded down the river at about
  


19   6 a.m.  Is that correct?
  


20       A.    It was early.
  


21       Q.    Do you know what the flow rate was that day?
  


22       A.    I believe it was around 650 cubic feet per
  


23   second.
  


24       Q.    Are you aware of what the natural median of
  


25   that area is?
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 1       A.    I've heard it's around 900.  Is that correct?
  


 2       Q.    We'll hear from Mr. Fuller, but I believe
  


 3   that is correct.
  


 4             And so that's about 30 percent more water at
  


 5   the natural median than you had on the day that you
  


 6   boated?
  


 7       A.    Right.
  


 8       Q.    And was it the first time you boated this
  


 9   stretch?
  


10       A.    It is.
  


11       Q.    Never been on the Lower Salt River before?
  


12       A.    Never.
  


13       Q.    With any boat?
  


14       A.    No.
  


15       Q.    And how was the trip as you proceeded
  


16   downriver?
  


17       A.    It was a lot prettier than I thought it would
  


18   be, and lots of little riffles.  There's one rapid
  


19   called Bridge Rapid, I believe, and I did run aground
  


20   there twice.  Had to get out and give the boat a yank.
  


21       Q.    And after you --  Let's describe what
  


22   happened.  You ran aground in a shallow spot.  Is that
  


23   correct?
  


24       A.    Correct.
  


25       Q.    And what did you do?
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 1       A.    I got out of the boat, which takes almost
  


 2   200 pounds out of it, and pulled it off the rocks that
  


 3   I had launched on and walked it down a little bit and
  


 4   got back in.
  


 5       Q.    After you did that, did you notice something
  


 6   about your boat?
  


 7       A.    Yeah.  I opened up one of the -- the big
  


 8   hatch and found that it had leaked about, I would
  


 9   guess, 500 pounds of water into it, so I was running
  


10   really low.
  


11       Q.    Why did the boat leak water?
  


12       A.    Well, wood boats, they're like a barrel, and
  


13   you -- the plank-style boats, and when they have been
  


14   sitting in a warehouse in Flagstaff or traveling around
  


15   on a trailer, they tend to open up a bit, and so they
  


16   need to soak, really, for a day or two.  And I didn't
  


17   give it that opportunity, so it was leaking pretty
  


18   good.
  


19       Q.    After you found that water, what did you do?
  


20       A.    I bailed it out.
  


21       Q.    And then as you proceeded after that, did you
  


22   encounter any shallow spots where your boat got stuck?
  


23       A.    Encountered some very shallow spots but
  


24   didn't hit again.
  


25       Q.    Would you expect that a commercial boatman of


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 537


  


 1   historical times would have let his boat swell up so
  


 2   that it would not leak?
  


 3       A.    Yes.
  


 4       Q.    And, in fact, you've taken your boat on the
  


 5   Colorado River -- the Edith on the Colorado River,
  


 6   correct?
  


 7       A.    Yes.
  


 8       Q.    Did it leak on the Colorado River?
  


 9       A.    No.
  


10       Q.    Did you encounter any other difficulties on
  


11   your 12-mile stretch?
  


12       A.    No.
  


13       Q.    Did you have to take out your goods at any
  


14   point to boat down the 12 miles?
  


15       A.    No.
  


16       Q.    If you had done this trip again, would you
  


17   have done anything differently?
  


18       A.    I'd have tried to get the boat in the water a
  


19   day early.  And then I would have also looked in the
  


20   hatches from time to time.  The central part of the
  


21   boat was not leaking, so I didn't think that the
  


22   hatches were, but I should have checked that and I
  


23   would next time.
  


24       Q.    And if you had done that and your boat was
  


25   not leaking, would you have encountered any spots where
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 1   your boat would have gotten caught up?
  


 2       A.    I doubt it.
  


 3       Q.    And if you had 30 percent more water in the
  


 4   river, would that have made the trip more difficult or
  


 5   less difficult?
  


 6       A.    Far easier.
  


 7       Q.    You've seen pictures of your boat before and
  


 8   after it took on that water, correct?
  


 9       A.    Correct.
  


10       Q.    Can you describe those pictures a little bit?
  


11       A.    It's floating about 3 or 4 inches low when
  


12   it's got all the water in it.  Bailed it out, popped
  


13   back up again.
  


14       Q.    Was the water spread out in the boat, or was
  


15   it in one location?
  


16       A.    It was all in front of me, so it was running
  


17   very low on the leading end.
  


18       Q.    Sort of off-kilter?
  


19       A.    Well, level, but too low at one end -- way
  


20   overloaded on that end.
  


21       Q.    How much distance did those shallow spots
  


22   take up in your trip?
  


23       A.    Oh, both of them were, I would say, 50 to 100
  


24   feet.
  


25       Q.    And the total trip was 12 miles?
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 1       A.    Right.
  


 2       Q.    So from your perspective, having hauled
  


 3   goods -- 850 pounds, plus 500 pounds of water at some
  


 4   point, and then your additional weight -- having hauled
  


 5   it from point A to point B, would you consider that
  


 6   trip a success?
  


 7       A.    Yes.
  


 8       Q.    Would you recommend that someone could do
  


 9   that in historical times, moving goods from point A to
  


10   point B as you did?
  


11       A.    Yes.
  


12       Q.    Any other comments you would like to say
  


13   about the trip?
  


14       A.    No.  Most boats you would see on the smaller
  


15   rivers, you know, where you're not in waves going over
  


16   your head like Grand Canyon, you probably wouldn't have
  


17   the decking.  It would all be open, so you would see
  


18   any leakage immediately.  So . . .
  


19       Q.    So a boat that would have been designed, in
  


20   your opinion, for the Salt River would have been easier
  


21   to navigate in that area because you would not have
  


22   leaked.  Is that what I heard you say?
  


23       A.    Well, you would see the leakage immediately.
  


24   It's hidden down in the hatches.  If you're
  


25   overconfident, like I was, you don't look in the hatch
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 1   from time to time, so . . .
  


 2       Q.    You also had the opportunity to put your
  


 3   Klepper kayak on the river that day.  Is that correct?
  


 4       A.    Correct.
  


 5       Q.    Can you describe for us again the history of
  


 6   that boat and how you came to have that boat?
  


 7       A.    The Klepper is the first folding kayak that
  


 8   was designed and built for commercial sales in 1910.
  


 9   And it's the same design today.  They still make them.
  


10   They're not very popular anymore because the
  


11   inflatables have taken over.  But I've had a couple of
  


12   those for several years, and they're wonderful boats
  


13   for -- if you're flying into somewhere and need a tough
  


14   boat.  But they're a long -- You know, very modern
  


15   kayaks are very short now, but this is more like a
  


16   traditional kayak.  And they have been used all over
  


17   the word on big expeditions, put quite a bit of load
  


18   in.
  


19       Q.    Can they hold cargo?
  


20       A.    Yeah.  Yeah.  People go out for a month or
  


21   more in Alaska, even today, with those boats.
  


22       Q.    Did that boat have any problems on the
  


23   12 miles?
  


24       A.    None.
  


25       Q.    There were also some other boats on that
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 1   trip.  Is that right?
  


 2       A.    Yeah.  More modern boats.
  


 3       Q.    Did any of those boats have any problems?
  


 4       A.    Not that I saw.  One guy fell out of his
  


 5   kayak.
  


 6                  CHAIRMAN NOBLE:  Novice.
  


 7                  THE WITNESS:  Yeah.
  


 8   BY MR. SLADE:
  


 9       Q.    What are the dimensions of the Klepper, if
  


10   you could provide that for us?
  


11       A.    I don't remember exactly.  I guess they're
  


12   standard 4-meter, which would be about 13 feet long,
  


13   and they're about a little under 2 feet wide.
  


14       Q.    Do you know anything about the Stone
  


15   expedition?
  


16       A.    The Julius Stone trip, yes.
  


17       Q.    Could you describe that trip a little bit for
  


18   us?
  


19       A.    That's two years before the Kolb brothers.
  


20   It was Galloway himself, the guy who designed that
  


21   style of boat, was hired by Julius Stone to lead an
  


22   expedition.  So they built -- had four boats built back
  


23   East, and Galloway rode one as the lead guide, and then
  


24   three other people, Julius Stone and his -- I think it
  


25   was his brother-in-law was a photographer, and then a
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 1   helper by the name of Seymour Dubendorf.
  


 2       Q.    What was the date of that trip again?
  


 3       A.    1909.
  


 4       Q.    1909.
  


 5             What was the purpose of the trip?
  


 6       A.    It was for fun.  It's generally thought to be
  


 7   the first trip down the Colorado that was not for, you
  


 8   know, exploration, like Powell, or for mining or
  


 9   trapping or mapping.  It was just for fun.
  


10       Q.    Would you categorize it as a recreational
  


11   trip?
  


12       A.    Yeah.
  


13       Q.    Was Galloway paid as a guide?
  


14       A.    Yeah.
  


15                  MR. SLADE:  I believe those are all the
  


16   questions I have, Mr. Chairman.
  


17                  CHAIRMAN NOBLE:  Thank you, Mr. Slade.
  


18                  Is there anyone who wishes to examine
  


19   Mr. Dimock?
  


20                  MR. HOOD:  I would.
  


21                  CHAIRMAN NOBLE:  Mr. Hood.
  


22                  MR. HOOD:  Thank you.
  


23                  Mr. Chairman and Commissioners, Sean
  


24   Hood on behalf of Freeport Minerals.
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 543


  


 1                     CROSS-EXAMINATION
  


 2   BY MR. HOOD:
  


 3       Q.    Mr. Dimock, good to see you again.  We had a
  


 4   chance to talk for a few minutes on the Verde River.
  


 5   Do you recall that?
  


 6       A.    Right.
  


 7       Q.    There were several of us who had questions
  


 8   for you, so I probably fade away in memory.
  


 9             Anyway, we did put that transcript in the
  


10   record.  We'll be relying on some of the discussion we
  


11   had that's already in the record, so I'm going to try
  


12   not to be duplicative.  Sounds like Mr. Slade had the
  


13   same approach.
  


14             The most important thing that we talked about
  


15   last time, as it applies to our discussion today, is
  


16   you were very candid that you wouldn't want to use a
  


17   wooden boat on the Upper Salt, correct?
  


18       A.    Yeah.  And that was based on my experience up
  


19   there.  I've only done it on very high flows.  I've
  


20   never seen it at the median flow.
  


21       Q.    And, in fact, your trip with the Edith did
  


22   not involve the Upper Salt, correct?  Have you ever
  


23   boated the Upper Salt?
  


24       A.    I have.
  


25       Q.    In what craft?
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 1       A.    In kayaks and rafts.
  


 2       Q.    Those kayaks would have been probably a
  


 3   polyethylene plastic?
  


 4       A.    Yeah.
  


 5       Q.    We talked some about those last time.  I'm
  


 6   not going to get into those details again.  That's in
  


 7   the record.
  


 8             But that's a kind of kayak that essentially
  


 9   was developed in the 1970s era, was not available at
  


10   the time of statehood, true?
  


11       A.    Right.
  


12       Q.    And what kind of raft have you used on the
  


13   Upper Salt?
  


14       A.    Again, more modern, 1970s-vintage inflatable
  


15   rafts.
  


16       Q.    Inflatable raft.
  


17             How many people did it hold?
  


18       A.    One or two, maybe three.
  


19                  MR. HOOD:  May I approach, Mr. Chairman?
  


20                  CHAIRMAN NOBLE:  Yes.
  


21                  MR. SLADE:  What exhibit are you looking
  


22   at?
  


23                  MR. HOOD:  This is exhibit -- this is
  


24   Arizona State Land Department Exhibit 255.
  


25   BY MR. HOOD:
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 1       Q.    These are Mr. Fuller's photos from Segment 2,
  


 2   which is in the Upper Salt.  And, Mr. Dimock, I've
  


 3   flagged a page for you there.
  


 4             Do you recall when we spoke last time about
  


 5   where on the Verde you would or would not be
  


 6   comfortable putting in the Edith?  We looked at some
  


 7   pictures of areas where you said, "I wouldn't really
  


 8   want to take my wooden boat there"?
  


 9       A.    Correct.
  


10       Q.    Does this photo here -- which, for the
  


11   record, it's 11-08-2014 at 11:01, and on the PDF
  


12   viewer, it's -- these are not page-numbered, but this
  


13   is page 26 of 101.  And this is in Segment 2, which is
  


14   in the Upper Salt.  This would be the same sort of
  


15   thing.  Mr. Dimock, would you agree, this is not the
  


16   kind of location you would want to take the Edith?
  


17       A.    It looks a little rocky in that stretch,
  


18   yeah.  I don't think I'd want to run that particular
  


19   one.  Line or portage or something.
  


20       Q.    We talked -- one of the other things we
  


21   talked about last time around, Mr. Dimock, was the
  


22   adaptability of the early settlers in the American
  


23   West.  Do you remember those lines of discussion?
  


24       A.    Yeah.
  


25       Q.    And basically, you know, many of us today are
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 1   used to getting in our cars and driving to our cushy
  


 2   office jobs, whereas the men of the American West, they
  


 3   had to be able to adapt and make do.  Is that generally
  


 4   correct?
  


 5       A.    Correct.
  


 6       Q.    And your testimony on the Verde was if you
  


 7   had a stream that was suitable for commercial
  


 8   navigation and there was a need for that commercial
  


 9   navigation, your belief is some of those folks would
  


10   have figured out a way to use the river.  They would
  


11   have figured out a boat that would have worked for that
  


12   purpose.  Is that right?
  


13       A.    Correct.
  


14       Q.    And, in fact, you think that if you were
  


15   going to go in a time machine back to 1912, you would
  


16   be one of those people?  You've got a long history of
  


17   building boats and you've run a lot of rivers, spent a
  


18   lot of time on the river.  You think you could design
  


19   that kind of boat for the navigable stream that had a
  


20   need for commercial use.  Is that true?
  


21       A.    Probably.  I'm not as tough as those guys
  


22   were, though.
  


23       Q.    Tougher than most in the room, I'll give you
  


24   that.  Certainly tougher than me.
  


25             Can you tell us, Mr. Dimock -- we talked
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 1   about what kind of craft you would use on various
  


 2   different streams last time around.  Do you remember
  


 3   that generally?
  


 4       A.    Yeah.
  


 5       Q.    On the Verde, you said you would want to
  


 6   build something small and maneuverable to deal with the
  


 7   rocks and such?
  


 8       A.    Correct.
  


 9       Q.    On the Upper Salt --  Let me back up a step.
  


10             How much time have you spent on the Upper
  


11   Salt?  Sounds like a few trips.
  


12       A.    Maybe 10, mostly in the 1970s.  And all at
  


13   high water.
  


14       Q.    Okay.  Spring runoff time period?
  


15       A.    Yeah.
  


16       Q.    What --  Do you have any sense what the Upper
  


17   Salt looks like during the rest of the year?  Sounds
  


18   like maybe just you haven't seen it.
  


19       A.    No, other than this photograph.
  


20       Q.    Now, knowing what you do about the Upper
  


21   Salt, taking into account that you haven't spent a lot
  


22   of time there, other than 10 trips in the spring runoff
  


23   in the '70s, what kind of boat do you think you would
  


24   try to put together for the Upper Salt?
  


25       A.    It's always a tradeoff between strength and
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 1   portability.  You want to build it as light as you can
  


 2   for rocky streams, so that you can portage if there's a
  


 3   stretch that looks like this particular photograph.
  


 4       Q.    So what, as you sit here today -- and maybe
  


 5   you put it in the water and realize you wanted to make
  


 6   a further adaptation -- but if you had to choose today,
  


 7   what do you think you would put together for the Upper
  


 8   Salt?
  


 9       A.    Well, all I have to look at is this one
  


10   picture.  I would have to see the whole stream at those
  


11   low flows.
  


12       Q.    You just don't know enough about the Upper
  


13   Salt to be able to opine as to what kind of craft you
  


14   would want to construct?
  


15       A.    I would say as light and maneuverable as you
  


16   could that could still withstand some impact.
  


17       Q.    So really, something like a polyethylene
  


18   kayak is probably what you're looking at for the Upper
  


19   Salt.  Is that fair?
  


20       A.    Well, rafts and kayaks are what run it today.
  


21   But in 1912, you would have to think of something else,
  


22   because --
  


23       Q.    Do you know what that would be, as you sit
  


24   here today, or do you have to give it some thought?
  


25       A.    Well, as I said, it's a small, light,
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 1   maneuverable boat.
  


 2       Q.    And the reason -- the reason that the
  


 3   photographs that we've seen on the trip that the Edith
  


 4   took on the Salt is only downstream is because of these
  


 5   rocks and rapids in the Upper Salt.  Is that fair to
  


 6   say?
  


 7       A.    No.  It's because I had a day to do a trip
  


 8   and you can't do the Upper Salt in a day.
  


 9       Q.    Aren't there Upper Salt trips you can do in a
  


10   day?
  


11       A.    There is a daily trip, that's right.  Like I
  


12   say, I'm not really that familiar with what's going on
  


13   up there today.  It's been a long time.
  


14       Q.    Was the --  And you're going to hear some
  


15   questions from some other folks about this.  But the
  


16   area that you did put in the Edith on your trip, that
  


17   area has some stream regulation currently.  Is that
  


18   right?
  


19       A.    There's a dam, yeah.
  


20       Q.    There's a dam.  Okay.
  


21             I was going to walk through some of the
  


22   rapids that exist in the Upper Salt and have you talk
  


23   about them a little bit.  If I handed you a piece of
  


24   paper with names of rapids, it sounds like it's been
  


25   too long since you've been in the Upper -- you're not
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 1   going to know the names --
  


 2       A.    They didn't even have names when I ran them.
  


 3       Q.    It's been a while.  Fair enough.
  


 4             That's all I have, Mr. Dimock.  Thank you for
  


 5   coming down.  I appreciate it.
  


 6                  CHAIRMAN NOBLE:  Thank you, Mr. Hood.
  


 7                  Is there anyone else who wishes to
  


 8   question Mr. Dimock?
  


 9                  MR. HEILMAN:  Yes.
  


10                  CHAIRMAN NOBLE:  Sure, Mr. Heilman.
  


11   Come on forward.
  


12                  Yes, Mr. Horton -- Commissioner.
  


13                  COMMISSIONER HORTON:  When you were on
  


14   the hundredth year, was that run by Gaylord Staveley?
  


15                  THE WITNESS:  No.  No.  The annual --
  


16   or, the centennial of the Kolb trip was -- 1911, so
  


17   2011.  I was rafting for Arizona Rafting Adventures.  I
  


18   did used to work for Staveley, though.
  


19                  CHAIRMAN NOBLE:  Thank you.
  


20                  Mr. Heilman, please proceed.
  


21
  


22                      CROSS-EXAMINATION
  


23   BY MR. HEILMAN:
  


24       Q.    Good morning, Mr. Dimock.  Nice to see you
  


25   again.  Thank you for coming down.
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 1             My name is Jeff Heilman.  I represent the
  


 2   Salt River Project.  I just have a few follow-up
  


 3   questions.
  


 4             I want to talk a little bit about your trip
  


 5   on the Lower Salt.  When were you first approached to
  


 6   put your historic boats on the Salt River?
  


 7       A.    We talked about it over the last year or so.
  


 8       Q.    Did you discuss putting your boat in any
  


 9   other section of the river?
  


10       A.    No.
  


11       Q.    It was just --  You only discussed putting it
  


12   below -- below the dam, correct?
  


13       A.    Correct.
  


14       Q.    I think you testified about -- that there was
  


15   at least -- you ran aground twice on the same rapid, or
  


16   was it different rapids?
  


17       A.    It was two parts of the same rapid.  The
  


18   river braids into a few channels in the lower velocity
  


19   channel.  That's where we went.
  


20       Q.    So you ran aground, got out and pushed it,
  


21   got back in, and then ran aground again?
  


22       A.    Right.
  


23       Q.    Okay.
  


24       A.    Then bailed.
  


25       Q.    Right.
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 1             Reading through some of the guides that talk
  


 2   about the river, a lot of them mention rocks and
  


 3   boulders beneath the surface that you can't always see.
  


 4   Did you run into any rocks like that on your trip?
  


 5       A.    Well, you could see them if you know what to
  


 6   look for.
  


 7       Q.    Okay.  So you didn't hit any rocks other than
  


 8   that section where you had to get out?
  


 9       A.    No.
  


10       Q.    Were there any other portions of the river
  


11   where you didn't have to get out but were slowed down
  


12   because of the shallow water?
  


13       A.    Well, you go the speed of the river.  So no,
  


14   I wasn't slowing down.
  


15       Q.    Did you check or anybody else on your trip
  


16   check the gages before you went on the trip?
  


17       A.    I was told it was about 650 cfs.
  


18       Q.    So someone did check a gage?
  


19       A.    Yeah.
  


20       Q.    Do you know what the natural flow would be on
  


21   August 31st if the water wasn't being released from the
  


22   dam?
  


23       A.    I imagine that would vary a lot from year to
  


24   year.
  


25       Q.    So your trip was about 650 cfs.  Is that
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 1   right?
  


 2       A.    Right.
  


 3       Q.    Do you have any idea what that trip might
  


 4   have been like if it was 400 cfs?
  


 5       A.    I probably would have --  Well, if I bailed
  


 6   it out, it would be hard to say.  I probably would have
  


 7   had to drag it in a spot or two.
  


 8       Q.    How about 200 cfs?  Would you still want to
  


 9   run it?
  


10       A.    I think that would be pretty low.
  


11       Q.    Okay.  And probably 100 cfs as well?
  


12       A.    Right.
  


13       Q.    Is there a level higher than 650 cfs where
  


14   you would feel uncomfortable running the boat?
  


15       A.    Not on that stretch, no.
  


16       Q.    So even in maximum flood conditions, that
  


17   wouldn't -- you wouldn't hesitate to take it out there?
  


18       A.    Maximum?
  


19       Q.    Or very high.  You know, 10,000, 20,000 cfs.
  


20       A.    That boat runs pretty well in those flows.
  


21   We've run in flows that high in Grand Canyon, which has
  


22   higher gradient.
  


23       Q.    And you also talked about some water leaking
  


24   into your boat.  And you gave a weight, but I didn't
  


25   quite catch it.  How much weight do you think that
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 1   water put into the boat?
  


 2       A.    Well, we sort of measured the dimensions of
  


 3   that hatch.  It was about that deep, and computed
  


 4   that -- how many gallons that probably was.  It's close
  


 5   to 500 pounds.
  


 6       Q.    500 pounds?
  


 7             And you said that caused the draft in your
  


 8   boat to go down 3 or 4 inches?
  


 9       A.    Yeah.
  


10       Q.    In 500 pounds?
  


11       A.    Yeah.  But it is also tilting the boat that
  


12   way, so that end was shot deeper.
  


13       Q.    What's the draft of the boat when you had it
  


14   fully loaded with the 800 pounds plus the 500 pounds?
  


15       A.    I think it was 6 or 7 inches.  It's really
  


16   hard to measure it, because you lean over to look and
  


17   the boat tips up on its side.
  


18       Q.    Sure.
  


19             Do you know what the draft of the boat is
  


20   without any cargo?
  


21       A.    It's pretty high.
  


22       Q.    Yeah.
  


23       A.    But, again, I don't know in exact inches.  It
  


24   varies because it's a rounded bottom.
  


25       Q.    And you also mentioned that you took the
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 1   Klepper on the same section of the river.  Is that
  


 2   right?
  


 3       A.    Correct.
  


 4       Q.    Were you in that boat --
  


 5       A.    No.
  


 6       Q.    -- or was somebody else?
  


 7       A.    No.  A couple other people traded off and
  


 8   tried it out.
  


 9       Q.    Did the Klepper have any cargo in it?
  


10       A.    No.
  


11       Q.    And you said the Klepper can hold cargo.  How
  


12   much cargo can the Klepper hold?
  


13       A.    Well, if you're doing an expedition, you
  


14   might have two or three river bags full of gear and
  


15   food and I would guess a couple hundred pounds, not
  


16   much more than that.
  


17       Q.    And you said that you put about 800 pounds of
  


18   cargo in the Edith when you took it on this trip?
  


19       A.    850.
  


20       Q.    850.
  


21             Is that full capacity for the cargo?
  


22       A.    I could have put a lot more in it.
  


23       Q.    What would be full -- if you could have fully
  


24   loaded, it how much weight could it carry, if you would
  


25   estimate?
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 1       A.    I don't know.  You could probably put a ton
  


 2   in it.  I don't think it would be any fun to row.  I
  


 3   think you would be drafting an awful lot.  The Powell
  


 4   boats, they put them in -- you know, they had tons and
  


 5   tons in them and they're about the same size.
  


 6       Q.    And you talked about the Kolb brothers.  The
  


 7   Edith is actually a replica of their boat, right?
  


 8       A.    Right.
  


 9       Q.    If I recall your testimony last time, the
  


10   Kolb brothers had to repair their boat several times on
  


11   their trip.  Is that right?
  


12       A.    Correct.
  


13       Q.    And there's actually photos of them looking
  


14   through holes in that boat, right?
  


15       A.    Correct.
  


16       Q.    And you would say you're an expert boatman?
  


17       A.    Well, not to brag, but yeah, I do it for a
  


18   living.
  


19       Q.    You probably are the best boatman in that
  


20   type of boat?
  


21       A.    I'm the only one.
  


22       Q.    Right.
  


23                  CHAIRMAN NOBLE:  You're working hard
  


24   here, Mr. Heilman.
  


25
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 1   BY MR. HEILMAN:
  


 2       Q.    You took a boat down a reach where close and
  


 3   control was evened out by several dams?
  


 4       A.    Right.
  


 5       Q.    You still had several issues with your boat
  


 6   leaking?
  


 7       A.    I had only put it in the water that morning
  


 8   and they need to swell up.
  


 9       Q.    You still had issues with hitting low spots
  


10   and having to get out, right?
  


11       A.    Yeah.
  


12                  MR. HEILMAN:  That's all the questions I
  


13   have, Mr. Chairman.
  


14                  CHAIRMAN NOBLE:  Thank you, Mr. Heilman.
  


15                  Is there anyone else who wishes to
  


16   question Mr. Dimock besides Mr. Sparks?
  


17                  CHAIRMAN NOBLE:  Go ahead, Mr. Sparks.
  


18   Come on up.
  


19                  MR. SPARKS:  Mr. Chairman, members of
  


20   the Commission, Mr. Dimock, my name is Joe Sparks.  I'm
  


21   special counsel to the San Carlos Apache Tribe.  And
  


22   with me is Julia Kolsrud.  She also serves as special
  


23   counsel.
  


24
  


25


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 558


  


 1                      CROSS-EXAMINATION
  


 2   BY MR. SPARKS:
  


 3       Q.    I'm an old Mississippi River boy from
  


 4   Hannibal, Missouri, so we used to make our own boats
  


 5   there.  And I'm really curious about the material you
  


 6   used to build your replica that you used on the Salt.
  


 7   What kind of wood did you use?
  


 8       A.    It was northern white cedar.
  


 9       Q.    Northern white cedar.
  


10             And where did you get that?
  


11       A.    From an old fella up in New Hampshire.
  


12       Q.    What other kind of wood -- or, do you know
  


13   what other kinds of woods were used in the Colorado
  


14   boats like the Powell expedition or --
  


15       A.    A lot of those boats were from the East.
  


16   They were using cedar, they were using oak.  The Powell
  


17   boats were oak-planked.  They're very heavy.  And then
  


18   the rib work in them was white oak and rock elm and
  


19   various other hardwoods for the structure of it.  The
  


20   planking was usually a lighter soft wood except in the
  


21   case of the Powell boats.
  


22       Q.    And the white oak, where would it have come
  


23   from?
  


24       A.    Back East.
  


25       Q.    What about the rock elm?  That's a fairly
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 1   rare kind of elm, isn't it?
  


 2       A.    It is now.  I'm not sure back then.  They
  


 3   called for it in boat plans, so there must have been
  


 4   call for it.  A lot of the elms got wiped out by Dutch
  


 5   elm disease.
  


 6       Q.    I didn't know the rock elm was susceptible to
  


 7   that.
  


 8       A.    I didn't know either.
  


 9       Q.    I lived in that area when that disease came
  


10   through and wiped out the population of Dutch elm.  A
  


11   lot of towns around there looked like they had been
  


12   burnt when all the trees started dying.
  


13             How much did the boat -- without cargo and
  


14   without a passenger -- boatman, how much did it weigh,
  


15   the one you used on the Salt?
  


16       A.    Edith?  I would have to guess.  I didn't
  


17   weigh it exactly.  But I would guess it's about
  


18   500 pounds.
  


19       Q.    About the size of my wife, then?  If anybody
  


20   tells on me, they're in trouble.
  


21             About 500 pounds?
  


22       A.    Yeah.
  


23       Q.    Is it something that --  It would take more
  


24   than one person, obviously, to portage that boat,
  


25   wouldn't it?
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 1       A.    Yeah.  However, the Julius, which was a
  


 2   similar boat, was portaged by one man in 1937.  It's a
  


 3   very strong guy.  About the same weight.
  


 4       Q.    Was his name Samson?
  


 5       A.    Buzz Holmstrom.
  


 6       Q.    Just a local version of Samson --
  


 7       A.    Yeah.
  


 8       Q.    -- without his hair cut, then?
  


 9       A.    Yeah.
  


10       Q.    How did you find the source of your wood for
  


11   the boat that you built?
  


12       A.    Oh, Internet and WoodenBoat Magazine,
  


13   classified ads and such to try and find the exact kinds
  


14   of wood.
  


15       Q.    Did you have to find a source of that wood
  


16   and a sawyer to cut it for you?
  


17       A.    The northern white cedar, I did have to go
  


18   right to a sawyer.  The white oak is a lot easier to
  


19   find.
  


20       Q.    How did you get your cedar down here?
  


21       A.    Truck.
  


22       Q.    Did you drive it down?
  


23       A.    No.  No.  I paid a trucking company an
  


24   exorbitant amount of money.
  


25       Q.    How about the white -- the white oak?  You
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 1   didn't use white oak --
  


 2       A.    White oak is the framework in the Edith.  And
  


 3   that, again, I just called a lumber company back East
  


 4   and they shipped it out.
  


 5       Q.    How did you get that?
  


 6       A.    Same way, came out by trucking company.
  


 7                  MR. SPARKS:  Well, I enjoyed your story
  


 8   and your boat-building arts.  Thanks for taking your
  


 9   time.
  


10                  THE WITNESS:  Sure.
  


11                  CHAIRMAN NOBLE:  Thank you, Mr. Sparks.
  


12                  Is there anyone else who wishes to ask
  


13   questions of Mr. Dimock?
  


14                  Mr. Slade, do you have some that you
  


15   would like to come back for?
  


16                  MR. SLADE:  I do.
  


17
  


18                    REDIRECT EXAMINATION
  


19   BY MR. SLADE:
  


20       Q.    Do you still have that picture in front of
  


21   you, Mr. Dimock?
  


22       A.    I do.
  


23       Q.    Do you know where that is on that river?
  


24       A.    I don't.
  


25       Q.    Do you have any context regarding that
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 1   picture?
  


 2       A.    No.
  


 3       Q.    Do you know the flow rate?
  


 4       A.    No.
  


 5       Q.    Could be low?
  


 6       A.    Yeah.
  


 7       Q.    Could be very low?
  


 8       A.    Looks really low.
  


 9       Q.    Could be below the natural median?
  


10       A.    Yes.
  


11       Q.    Okay.  Mr. Hood didn't provide you any
  


12   context, did he?
  


13       A.    No.
  


14       Q.    And if you're thinking about 1912, is there a
  


15   boat that could have been designed during that time --
  


16   a wooden historical craft that could have made it down
  


17   Segment 2, in your opinion?
  


18       A.    Well, I would have to see it at those lower
  


19   flows, but --
  


20       Q.    So you've only --
  


21       A.    Yeah, probably would have to portage or line
  


22   in places, but that's to be expected.
  


23       Q.    What do you mean by "that's to be expected"?
  


24       A.    When you're running rocky rivers, sometimes
  


25   you have to err on the side of caution and unload the
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 1   boat or drag them around.  That's how they did.  People
  


 2   didn't start running rapids without taking cargo out
  


 3   until 1920s, really.
  


 4       Q.    So even a river that has rapids would not be
  


 5   non-runnable based on that?
  


 6       A.    Correct.
  


 7       Q.    And have you ever seen the river other than
  


 8   at -- I believe -- I believe you said 1,500 cfs?
  


 9       A.    I think that's about as low as I've seen it.
  


10       Q.    And at that flow rate, what is your concern
  


11   about taking a boat like the Edith down?
  


12       A.    It gets very fast, so if you do hit a rock,
  


13   hit it with considerable impact, which would -- could
  


14   shatter a plank.  At lower flows, you just sort of run
  


15   aground and get out and give it a yank and get back in
  


16   again.
  


17       Q.    Yesterday you weren't here for Mr. Mickel's
  


18   testimony, but he thought the ideal rate -- flow rate
  


19   for bringing a flatboat down would be about 600 cfs.
  


20   That's about half of what you've experienced on the
  


21   river.  Is that right?
  


22       A.    Yeah.  Or less.
  


23       Q.    Or less, right.
  


24             Would the river be less pushy and have less
  


25   velocity at that flow rate?
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 1       A.    Yes.
  


 2       Q.    Is it possible, in your opinion, that a
  


 3   historical flatboat could have made it down the river
  


 4   at that flow rate?
  


 5       A.    Honestly, I would have to see that whole
  


 6   stretch.  Every river's a little different.  But more
  


 7   likely, I would think.
  


 8       Q.    And we didn't discuss historical canoes or
  


 9   other boats.  What is your opinion regarding that
  


10   stretch, Segment 2, that you've seen before regarding
  


11   historical canoes built by wood and whether they could
  


12   go down that river?
  


13       A.    I think they could.  I think they would have
  


14   to be cautious in the steeper, rockier stretches.
  


15       Q.    What does that mean by being cautious?
  


16       A.    Take a look at it first, and if it looks like
  


17   a spot you don't want to take a chance, carry it
  


18   around.  But, you know, 99 percent of the river, you're
  


19   gonna be fine.  That's how the voyagers moved all those
  


20   skins through Canada.  Sometimes they carried them
  


21   around if there was a particularly bad spot.
  


22       Q.    So some bad spots, in your opinion, are not a
  


23   complete obstacle to navigating the entire river?
  


24       A.    Not at all.
  


25       Q.    Did you guide on river trips this summer?
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 1       A.    Yes.
  


 2       Q.    And what was your time period for guiding?
  


 3       A.    Early April through last week.
  


 4       Q.    Okay.  So you came to the Verde hearing, I
  


 5   believe, at the end of March, right?  If I said
  


 6   March 31st, because it was my birthday --
  


 7       A.    All right.
  


 8       Q.    -- would that be right?
  


 9       A.    I guess.  I'll take your word for it.  It was
  


10   this spring.
  


11                  MR. SPARKS:  You were the only one
  


12   there.  I mean, we don't know.
  


13                  MR. SLADE:  We can see the transcript
  


14   and find the date.
  


15   BY MR. SLADE:
  


16       Q.    So March 31st.
  


17             And you started running the river in Grand
  


18   Canyon in April, did you say?
  


19       A.    Correct.
  


20       Q.    And you just got off the river -- did you say
  


21   last week?
  


22       A.    Yeah.
  


23       Q.    So you had a short time frame for which we
  


24   could use your expertise and your boat to go down the
  


25   Lower Salt?
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 1       A.    Right.  I'm only off for a few days between
  


 2   trips all summer.
  


 3       Q.    Did you inform the State that you had that
  


 4   short time frame?
  


 5       A.    I think we talked about trying to get it on
  


 6   there.  I said how about -- you know, here's -- here's
  


 7   a two-day stretch.  We could do it.
  


 8       Q.    So we didn't have ample opportunity to bring
  


 9   your boat, say, up to the Upper Salt, did we?
  


10       A.    No.  I mean, we could have tried to do that
  


11   upper one-day stretch in that same period, but --
  


12       Q.    And we could still try?
  


13       A.    Could.  Yeah, I had to load out a trip the
  


14   next day.
  


15       Q.    You had to load out a trip the following day.
  


16   Is that right?
  


17       A.    In Flagstaff.
  


18       Q.    You also had to pick someone up from the
  


19   airport that same morning?
  


20       A.    Yeah.
  


21       Q.    Right after you got off the river?
  


22       A.    During.  I was late.
  


23       Q.    This was your first descent down the Lower
  


24   Salt, correct?
  


25       A.    Correct.
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 1       Q.    Do you think with a second or third decent
  


 2   you would have missed rocks or shallow areas that you
  


 3   got caught up on in your first descent?
  


 4       A.    Yeah.  I would have checked the hatches for
  


 5   flooding and we wouldn't have hit.
  


 6                  MR. SLADE:  I have no further questions.
  


 7                  CHAIRMAN NOBLE:  Thank you.
  


 8                  Mr. Dimock, it appears that we have
  


 9   completed our questioning of you.  We appreciate your
  


10   appearing before the Commission as a witness in this
  


11   proceeding, as we have in the previous.
  


12                  May this witness be excused?
  


13                  MR. SLADE:  Thank you, Mr. Dimock.
  


14                  CHAIRMAN NOBLE:  You're free.
  


15                  THE WITNESS:  I was just looking at this
  


16   picture.  It looks like there is a pretty good channel
  


17   on the very far side, but I would need a better picture
  


18   to see.  Looks like a worst possible scenario photo.
  


19                  CHAIRMAN NOBLE:  Mr. Dimock, you're
  


20   welcome to remain, if you so choose, or you can leave.
  


21                  THE WITNESS:  Gotta go.  Gotta go build
  


22   boats.  Thanks.
  


23                  CHAIRMAN NOBLE:  Mr. Slade, we might be
  


24   just a bit early, but let's go ahead and take 15
  


25   minutes for a break.
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 1                  MR. SLADE:  Sounds good.
  


 2             (A recess was taken from 9:51 a.m. to
  


 3   10:09 a.m.)
  


 4                  CHAIRMAN NOBLE:  Okay.  We will come
  


 5   back to order.
  


 6                  Before we proceed, Mr. Slade, in
  


 7   response to an inquiry regarding the final response
  


 8   filings for the Verde determination, we are extending
  


 9   the date for responding to findings of fact and
  


10   conclusions of law to 5 p.m., Monday, December 7, 2015.
  


11                  Did I say it right?
  


12                  MR. BREEDLOVE:  So the Verde response
  


13   briefs and findings of fact -- or, findings and
  


14   conclusions are due currently on November 2nd, and then
  


15   those will be pushed to November 9th.
  


16                  The Verde response to filings and
  


17   conclusions would be -- are currently at November 30th,
  


18   and those would be pushed one week to -- what is that?
  


19   December 7th, thank you.  That's a Monday.  5 p.m.
  


20                  Mr. McGinnis?
  


21                  MR. McGINNIS:  Mark McGinnis, for SRP.
  


22                  I just had a suggestion.  The last time,
  


23   on Gila, when we did the response, the proposed
  


24   findings and conclusions, I think we all agreed to two
  


25   weeks because we didn't think it would be a huge job.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 569


  


 1   I know we found it was a bigger job than we thought it
  


 2   would be.  So maybe even the 14th, instead of the 7th,
  


 3   of December might actually be better.
  


 4                  CHAIRMAN NOBLE:  So that we can do the
  


 5   argument on the 15th?
  


 6                  MR. McGINNIS:  That's right.  I forgot
  


 7   about the argument being --
  


 8                  CHAIRMAN NOBLE:  We'll take this under
  


 9   consideration.  Well, we could move it to the 22nd, we
  


10   could move from the 14th -- I mean the 15th to the
  


11   22nd.
  


12                  MR. McGINNIS:  I would not be in favor
  


13   of that.
  


14                  MR. SLADE:  Right before the holidays,
  


15   probably not favorable.
  


16                  MR. McGINNIS:  Just bear in mind, when
  


17   we get to the Salt at least, that the task of doing the
  


18   response to the proposed findings and conclusions is
  


19   tough in two weeks because there's so much stuff.
  


20                  CHAIRMAN NOBLE:  We may reconsider the
  


21   whole thing because we understand that it turned out to
  


22   be a little bit more complicated and require more work
  


23   than we had anticipated, that last response, so we'll
  


24   be taking a look at things.  Right now, we will keep
  


25   them as they were under the last order.  That is, we
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 1   are not moving to December 7 until we make a final
  


 2   decision with regards to what to do on arguing the
  


 3   Verde.
  


 4                  MR. McGINNIS:  Thank you.
  


 5                  MR. SLADE:  Mr. Chairman, we have
  


 6   November 9th for the Verde response briefs that are
  


 7   due.  And then could you repeat the date for --
  


 8                  CHAIRMAN NOBLE:  There are no changes --
  


 9   no changes today under the -- as to the previous order
  


10   for scheduling the Verde argument and determination on
  


11   December 15.  So it remains as-is, but there is likely
  


12   to be a change in the date of December 15th.
  


13                  MR. SLADE:  Okay.  What I had heard you
  


14   say before is that November 9th would be the response
  


15   brief due date and December 7th would be the date for
  


16   the response to the conclusions of law and findings of
  


17   facts.  From my estimate, that's about a month, not two
  


18   weeks, in between.
  


19                  So, Mark, you would have about a month,
  


20   if that date were to hold.
  


21                  CHAIRMAN NOBLE:  But we did push back
  


22   the November 9th date as well.
  


23                  MR. SLADE:  November 9th is the new
  


24   date?
  


25                  CHAIRMAN NOBLE:  It's one of the new
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 1   dates.
  


 2                  MR. McGINNIS:  I think that's a good
  


 3   point.  I think November 9th and December 7th solves
  


 4   the problem I was worried about.  Last time, we had two
  


 5   weeks for the responses to proposed findings and
  


 6   conclusions.  That's the part I was worried about being
  


 7   tight.  I think that will be fine.
  


 8                  CHAIRMAN NOBLE:  Joy?
  


 9                  MS. HERR-CARDILLO:  I'm still in the
  


10   camp with November 9th and December 7th.
  


11                  CHAIRMAN NOBLE:  Will work?
  


12                  MS. HERR-CARDILLO:  That totally works.
  


13                  CHAIRMAN NOBLE:  Mr. McGinnis?
  


14                  MR. MCGINNIS:  Yes, I think that's fine.
  


15                  CHAIRMAN NOBLE:  Mr. Slade?
  


16                  MR. SLADE:  Yes.
  


17                  CHAIRMAN NOBLE:  Mr. Hood, do we care?
  


18                  MR. HOOD:  I care, but I agree that that
  


19   would work.
  


20                  CHAIRMAN NOBLE:  Thank you.
  


21                  Mr. Helm?
  


22                  MR. HELM:  Fine with me.
  


23                  CHAIRMAN NOBLE:  Mr. Sparks?
  


24                  MR. SPARKS:  It's fine, sir.
  


25                  CHAIRMAN NOBLE:  Mr. Heilman?
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 1                  MR. HEILMAN:  Of course.
  


 2                  CHAIRMAN NOBLE:  Mr. Murphy?
  


 3                  MR. MURPHY:  No problem with me.
  


 4                  MR. SLADE:  You're asking parties that
  


 5   are not parties on the Verde. 
  


 6                  CHAIRMAN NOBLE:  That's fine.
  


 7                  MS. MONTGOMERY:  I'm here and it is fine
  


 8   with me.
  


 9                  MS. CAMPBELL:  Yeah, it's fine with me.
  


10                  CHAIRMAN NOBLE:  If there's anyone that
  


11   didn't speak up?
  


12                  Mr. Slade, please continue with the
  


13   examination of Mr. Fuller.
  


14                  MR. SLADE:  Thank you.
  


15                  Mr. Chairman and Commissioners, Eddie
  


16   Slade with the Arizona State Land Department here with
  


17   Jon Fuller.
  


18
  


19                   JONATHAN EDWARD FULLER,
  


20   called as a witness on behalf of the State Land
  


21   Department, was examined and testified as follows:
  


22
  


23               DIRECT EXAMINATION (Continued)
  


24   BY MR. SLADE:
  


25       Q.    And, Jon, we left off yesterday at Slide 239.
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 1   Can you briefly review for us what we have discussed
  


 2   yesterday regarding depths?
  


 3       A.    Yesterday we talked about the depth estimates
  


 4   that were -- had been made from the rating curves that
  


 5   were in the original Land Department reports, and we
  


 6   provided depths for the 10 percent, the 50 percent, the
  


 7   90 percent, flow rates.
  


 8       Q.    And those depths that you found, are they
  


 9   supported by historical descriptions of depths as well
  


10   as depths reported by triangulation from surveyors?
  


11       A.    Well, that was a compound question.  I
  


12   believe that the depths that we report are consistent
  


13   with the observations made in the historical
  


14   descriptions.  Well, I think when you refer to
  


15   triangulation of the GLO notes, they don't actually
  


16   note depth; they just note the river was triangulated.
  


17   So there is no -- in most cases, there's no depth
  


18   estimate at that point.  But it would be a depth great
  


19   enough that somebody decided not to drag a chain across
  


20   the river.  In that sense, it's consistent.
  


21       Q.    I believe the important point regarding
  


22   depths is whether those are sufficient for boats to
  


23   travel through with those draws that the boats might
  


24   have.  Are the depths that you've found, the median
  


25   depths, the historical description depths, and the fact
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 1   GLO surveyors triangulated in much of the Salt River --
  


 2   would those depths be sufficient for boats of the
  


 3   historical time period?
  


 4       A.    Yes.  The kind of boats that I've been
  


 5   talking to you about for the last couple of days.
  


 6       Q.    So please proceed with 239.
  


 7       A.    Actually, I think we finished 239.  The
  


 8   general information there is much of what we just
  


 9   discussed.
  


10             So I'll move to 240.  And in conjunction with
  


11   these depth estimates, we've talked a bit about flow
  


12   depth estimates from the USGS rating curves that they
  


13   had at their gages.  So I thought I would show some
  


14   pictures, some field shots of what those gage sites
  


15   look like, those gaging reaches.  This is the
  


16   Chrysotile gage, which is upstream of the U.S. 60
  


17   bridge.  You can see the concrete tower that's part of
  


18   the gaging housing structure.  And then the cableway
  


19   car that extends just a little bit downstream of that.
  


20   In the far distance there, you can see the edge of
  


21   Apache Falls at the downstream end of Segment 1, the
  


22   beginning of Segment 2.  You can see that the gage
  


23   housing itself is located in a relatively long pool.
  


24   This happens to be earlier this year.  In October, the
  


25   flow was about 330 cfs, had a little rainfall that day.
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 1   You can see the muddy water from the little freshet
  


 2   that came down.
  


 3             We're now on Slide 241.  At the downstream
  


 4   end of the pool at which the gage housing is, you can
  


 5   see that there's a riffle, a small rapid that exists at
  


 6   the downstream end near where the control section is.
  


 7   And, again, at the same flow rate looking upstream
  


 8   through the riffle in the control towards the pool.
  


 9   And from an aerial photograph -- this is just a Google
  


10   Earth shot.  The Google Earth shot is not on the same
  


11   day I was there.  I don't have that control of Google
  


12   Earth.  That's from June 5th.  Much lower flow, at
  


13   about 88 cfs.
  


14       Q.    Jon, if I could pause you, I would like to
  


15   put all the photos in context on 240 and 241.  What is
  


16   the natural median at the Chrysotile gage?
  


17       A.    We have those on a specific chart.  We look
  


18   back onto Slide 228.  Chrysotile gage long-term record
  


19   from the USGS, it's 266 cfs.
  


20       Q.    So if we look back at 240 and Slide 241, we
  


21   are a bit above the median?
  


22       A.    Yeah.
  


23       Q.    Okay.
  


24       A.    I'm showing this aerial photograph that's now
  


25   on Slide 242.  The yellow arrow points to where the
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 1   gage housing is, where the stage is recorded.  And the
  


 2   rating curve is in the vicinity of the red area -- the
  


 3   red arrow, a little bit further downstream where it
  


 4   actually becomes a little shallower as you enter --
  


 5   much shallower than the maximum depth of the pool.
  


 6             Next gage downstream --
  


 7
  


 8              EXAMINATION BY COMMISSIONER ALLEN
  


 9                  COMMISSIONER ALLEN:  Just a real quick
  


10   question.  Where is the line over the river?
  


11                  THE WITNESS:  The cableway?
  


12                  COMMISSIONER ALLEN:  Yeah, the cableway
  


13   located relative to these two sites.
  


14                  THE WITNESS:  It's between the red and
  


15   yellow arrow, and it's a little closer to the yellow.
  


16                  COMMISSIONER ALLEN:  Okay.  Thank you.
  


17
  


18        DIRECT EXAMINATION (Continued) (BY MR. SLADE)
  


19                  THE WITNESS:  Yep.
  


20                  Now we're on 243.  At least I'm on 243.
  


21   Yeah.  There we go.
  


22                  We're looking upstream at the boat ramp.
  


23   It's 550 cfs, same day, went downstream.  A break in
  


24   the clouds.  We're still looking at the muddy water
  


25   from a little bit of a rise there.
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 1                  And I can anticipate Eddie's next
  


 2   question.  The median flow rate near Roosevelt gage is
  


 3   341 cfs, so, again, we're a little bit above the
  


 4   long-term median here.  And you see the 288 bridge, of
  


 5   course.  These photographs are taken from the Forest
  


 6   Service boat ramp.  Forest Service was smart enough to
  


 7   build a boat ramp here.  This is where a lot of the
  


 8   through trips that Alex and Tyler talked about
  


 9   yesterday take off the river.  It's about a mile
  


10   upstream of that diversion dam.
  


11                  We look from the bridge looking
  


12   downstream past the gaging structure on the left there.
  


13   You can see the river falls off to the right through a
  


14   couple of channels.  That's the pool in which the gage
  


15   housing is sitting.
  


16                  And if we go to 245 -- Slide 245, again,
  


17   we're looking at the yellow arrow pointing at the gage
  


18   housing structure, and the rating curve would be
  


19   somewhere downstream closer to the riffles.
  


20   BY MR. SLADE:
  


21       Q.    This is Segment 3, Jon, including the photo
  


22   on 244?
  


23       A.    Yeah.
  


24             We're about midway into Segment 3 here.
  


25   Downstream end of the canyon reach in the beginning of
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 1   the Tonto Basin flats there.  This, again, is about 93
  


 2   cfs in the photo that's used as the base of the aerial.
  


 3             All right.  So moving on to Slide 246, the
  


 4   Stewart Mountain gage is located below the reservoirs.
  


 5   This picture was taken looking off the Blue Point
  


 6   bridge, the road bridge when you drive through there,
  


 7   with a chain-link fence -- kind of tipped up over the
  


 8   chain-link fence and you're looking at the pool in
  


 9   which the gage sits.  This is at low flow, at about 8
  


10   cfs on February 11, 2014.
  


11             We were back there again at 840 cfs, as shown
  


12   on the next slide, 247.  We happened to be there when
  


13   the USGS personnel were out there taking some
  


14   measurements.  And in the larger photograph at the --
  


15   which is kind of on the left side, in the far left side
  


16   you can see the Blue Point Bridge on the downstream end
  


17   there, where a riffle begins and the control section
  


18   located closer to that direction.
  


19       Q.    What segment is this, Jon?
  


20       A.    This is now Segment 5.
  


21             And on the aerials, this is a May 26th
  


22   aerial.  The flow was 1,200 cfs, so a little bit more
  


23   than was shown in the picture where we saw the
  


24   personnel and a whole lot more than the picture from
  


25   the bridge.
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 1             Moving to Slide 249 -- and it's just
  


 2   important to note, as we talk about these depths, for
  


 3   the sake of our scope of work and trying to make some
  


 4   firm estimate of what's a reasonable characterization
  


 5   of the flow depths in these segments, we did do rating
  


 6   curves.  And I talked about it yesterday.  When using
  


 7   the USGS data, I think it's important to note that they
  


 8   are reasonably accurate for what they're trying to do.
  


 9   You know, they vary in accuracy from 5 to more than
  


10   20 percent.  So there is some measurement error that
  


11   occurs there.  The channels can change to a degree.
  


12   That's why the USGS goes out there and takes repeat
  


13   measurements to try to tune up their rating curves.
  


14   That's something that goes on relatively constantly.
  


15   They try to take measurements over a range of flows.
  


16   So the ordinary flows they tend to have better
  


17   estimates of than rarer flows, since they have less
  


18   chance to do field measurements at those.  They tend to
  


19   have a little less accuracy.
  


20             Once you get away from that control section,
  


21   particularly on a pool or riffle-type system, it's
  


22   important to recognize that in pools, the depth
  


23   estimates are typically gonna be greater, and most of
  


24   the river is pools.  I think you heard that from all
  


25   the folks that spent time on the rivers.  And in some
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 1   parts of the rapids, the depths will actually be less
  


 2   than shown in the rating curves, but the current's
  


 3   moving faster and they tend to be shorter.  So from a
  


 4   boating experience standpoint, you slide on fast and
  


 5   find the deep parts, and that's where your experience
  


 6   on the river comes into play.
  


 7             And, again, I would say the best way to have
  


 8   a feel for what the depths -- the typical depth of the
  


 9   river are to stick a boat in and float on down and see
  


10   a range of the river and get a sense of whether it's
  


11   shallow or deep and what your -- most of your
  


12   experience is.
  


13       Q.    You've done that, correct?
  


14       A.    I have for the Salt.  Well, I've done it for
  


15   Segment 2 and 3, and then I've been on the reservoirs
  


16   in 4, 5, and only small parts of 6, because it's
  


17   normally dry now.
  


18             Well, let me back up again.  Part of 6, from
  


19   the Verde confluence to down to the Granite Reef, I've
  


20   done many, many times.  But from below Granite Reef,
  


21   just a few isolated spots.
  


22       Q.    So you've had the opportunity to check the
  


23   theoretical data with actual factual data?
  


24       A.    Yeah.  I would say if you were asking me for
  


25   a linear average of the depths over the length, I would


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 581


  


 1   say the rating curve material that we presented is
  


 2   underestimating the average depth, if you were
  


 3   measuring it every 5 feet down the course of the river,
  


 4   because most of the river is pools.
  


 5       Q.    Again, that's consistent with the tests for
  


 6   navigability which is navigability in fact, not
  


 7   navigability in theory, right?
  


 8       A.    Yes.
  


 9             Moving to Slide 250, I want to talk about
  


10   susceptibility to boating.  And this is where I try to
  


11   piece together lots of the sources of information, so I
  


12   talked about the actual historical navigation, the
  


13   accounts we have.  And I want to talk about
  


14   susceptibility where we supplement where we don't have
  


15   record of historic boats or supplement where we do and
  


16   kind of make some other kinds of estimates of what
  


17   other kinds of boats could go down.
  


18             So in doing that, I'm going to rely on
  


19   information I presented in the boating presentation in
  


20   terms of what kinds of draw or depth's required by
  


21   different kinds of boats, as well as other folks here
  


22   testifying -- giving their expert testimony based on
  


23   their experience boating the rivers.  And we'll look at
  


24   the flow data that I've already talked about, applying
  


25   it over the range of boating conditions.
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 1       Q.    This is the part of the test in the Daniel
  


 2   Ball which says the river either was used or could have
  


 3   been used as a highway of commerce, and you're going to
  


 4   be focusing on the could have been used --
  


 5       A.    Yes.
  


 6       Q.    -- in this section?
  


 7       A.    Yes.
  


 8       Q.    And you already previously focused on was
  


 9   used in the historical boating section?
  


10       A.    Yes.  I think all along --
  


11                  THE WITNESS:  Because there have been,
  


12   what, 240 presentations that I've made now, George, you
  


13   were telling me the other day --
  


14                  -- to ANSAC, that's always been our
  


15   approach, to look at both sides of that calculus.
  


16   BY MR. SLADE:
  


17       Q.    Is it your understanding that navigability
  


18   can be proved by either was used or susceptibility to
  


19   use?
  


20       A.    That's my understanding how the Daniel Ball
  


21   test is written.  It's the word "or."
  


22             Yeah.  So Segment 1, again, our conclusion is
  


23   it's not normally boatable by 1912-era watercraft.
  


24   It's a perennial stream, so there is flow throughout
  


25   the year.  I think that amount of flow in a different
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 1   river could result, in some situations, in a navigable
  


 2   river.  In this case, there's a couple things going on
  


 3   in Segment 1.  It's the size of the rapids.  There's
  


 4   many IV.  I think we heard yesterday Alex talk about
  


 5   some waterfalls that he thought were 20 to 30 feet
  


 6   high.  So just too many and they're too big.
  


 7             The river's quite choked with boulders in
  


 8   some places.
  


 9             We have very minimal historic boating.
  


10   Hayden's log float trip may have gotten down into
  


11   Segment 1.  I think probably -- most probably -- as I
  


12   discussed the other day, it was probably more likely up
  


13   on the White or Black.  But conditions there would be
  


14   conducive to the kind of failure that Hayden talks
  


15   about.
  


16             There's no legal modern boating, extensive
  


17   modern boating.  Alex was privileged to be able to go
  


18   down with the tribe.  There are people do boat it
  


19   illegally in inflatable kayaks and in hard-shell kayaks
  


20   at certain times of the year, trying to catch the flow
  


21   at the right time.  But it's a very difficult trip.
  


22   Many drops, many drags.  You need to -- you need to put
  


23   up with a lot of hardship on that sort of a trip.
  


24             The other thing is just from an evidence
  


25   standpoint, the inability to get in there and do
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 1   measurements and observe it.  From my own personal
  


 2   standpoint, not being able to see it, I don't feel like
  


 3   I have the evidence to come and make a case for Segment
  


 4   1.
  


 5       Q.    And this segment is distinguishable from
  


 6   Segment 2, in your opinion.  Is that right?
  


 7       A.    Yes.
  


 8       Q.    That's consistent with Mr. Mickel's testimony
  


 9   yesterday?
  


10       A.    Yes, it is.
  


11             I think what I heard from him is there's kind
  


12   of a sweet spot where the boatability improves up
  


13   there.  It's still very difficult.  But unlike the
  


14   other segments, it's not boatable at low flow
  


15   conditions.  At low flow conditions, it's well outside
  


16   of its sweet spot, if you will.  And even at that sweet
  


17   spot, it's a difficult trip.  So we're saying no to
  


18   Segment 1.  And that extends down to Apache Falls.
  


19             And we have a chart like this for each of the
  


20   segments.  So for Segment 1, I would say it's boatable
  


21   by canoes less than 10 percent, and probably
  


22   substantially less than 10 percent.  In flatboats, even
  


23   more so.  I figured less than 10 percent was a suitable
  


24   depictor.  We don't have much of a record of modern
  


25   boating.
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 1             I do believe that the ordinary and natural
  


 2   condition of this reach has been stable for a long
  


 3   time.  And I see -- as a geomorphologist, that's what I
  


 4   get paid to do a lot of the time, is to look at river
  


 5   reaches and determine, have there been changes?  What
  


 6   are the nature of those changes?  That's a good chunk
  


 7   of my career right there, and I can tell you that in
  


 8   this reach, it's very unlikely that there were
  


 9   conditions changed sufficiently from the ordinary and
  


10   natural condition to what we could see today.
  


11       Q.    So in your opinion, Segment 1 is
  


12   non-navigable today and would have been non-navigable
  


13   back in historical times?
  


14       A.    That's correct.
  


15             Well, that was perhaps too many minutes to
  


16   spend on a no.
  


17             But let's move on to Segment 2, Slide 253.
  


18   And you've seen these charts before for the other
  


19   rivers, and I'll just kind of break down, again, for
  


20   you the information that's on here.  So, again, this
  


21   refers to Segment 2.  It goes from Apache Falls down to
  


22   Sleeper Rapid.  The blue line -- I'm going to stand up.
  


23   This line, which is either blue or black, depending
  


24   upon your color perception, is the average monthly flow
  


25   rate.  And it happens to be from the Chrysotile gage,
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 1   and that's up here where it says as the source Salt
  


 2   River near Chrysotile.  You can see that seasonal high
  


 3   flow.  The red dashed line at the top is the 90 percent
  


 4   flow rate.  In this case, it's about 1,600 cfs.  There
  


 5   is a green dashed line down here where it says the
  


 6   50 percent or median flow rate at 266.  And the
  


 7   10 percent, 130 cfs, is the lower dashed blue line.
  


 8             So, then, I tried to put in -- again, based
  


 9   on the rating curves that go with these flow rates,
  


10   based on the information we have from -- I guess I
  


11   should stay by here -- from talking to boaters, from my
  


12   own personal experience boating, from looking at charts
  


13   published by the federal government, other sources that
  


14   say how much depth you need to float different kinds of
  


15   boats -- piece all this information together, including
  


16   some historical information, and say, well, what are
  


17   the ranges, and what kind of boats?  So this purple
  


18   line down here, I'm saying is I don't think there's
  


19   many boats that could be boating very successfully at
  


20   that rate, so that's the purple range.
  


21             And then this black arrow spanning the light
  


22   blue area says that while you could boat in there by
  


23   canoe and kayak from 102 cfs to 320 -- apply a little
  


24   more accuracy than really exists, so maybe 100 to 320
  


25   would be a little better number.  And then the green
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 1   area, as you move upwards, where you can get into some
  


 2   of the larger boats that take up a little more space
  


 3   and draw a little more, but you could still use canoes,
  


 4   kayaks, rafts, and drift boats.
  


 5             And you note that the arrow there through the
  


 6   green kind of points upward and there's really not an
  


 7   intent to say 2,000 is the limit, because, as we heard
  


 8   yesterday, from my own experience, you can use these
  


 9   boats at flow rates well over that.  I think Tyler told
  


10   us he had done it at 25,000 cfs.
  


11             At any rate, that's the kind of information
  


12   in there.
  


13             So I'm using that data knowing that these
  


14   flow rates that I'm using right here underestimate the
  


15   actual flow rates because of some upstream depletions,
  


16   and I put this information together to get to, you
  


17   know, how often -- how frequently could you use what
  


18   kind of boats typically on this river over the
  


19   long-term.
  


20             So what else do we know about Segment 2 as we
  


21   move to Slide 254?  I guess we all know now after the
  


22   last couple of days of testimony that it is frequently
  


23   used for recreation.  There's a permit system by the
  


24   White Mountain Apache and the Forest Service to permit
  


25   and collect fees from folks who want to go do that.
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 1             I was looking at the White Mountain Apache
  


 2   website this morning, actually, and they were
  


 3   mentioning that the peak season -- on their website,
  


 4   they say the peak season is the months that we've heard
  


 5   before, in that March, April, May time frame, but the
  


 6   Salt River is available for boating year-round.
  


 7             Again, minimal flow removed for irrigation.
  


 8   Municipal use is upstream.  Tributaries to the Salt.
  


 9   And a very minimal change in the character of the
  


10   river.  The bridge at U.S. 60 would be one of the few
  


11   manmade features down there, and that basically spans
  


12   the river with almost no impact on the river channel
  


13   itself.
  


14       Q.    Jon, I just want to be clear, the website of
  


15   the White Mountain Apache says that the river is
  


16   available for boating year-round?
  


17       A.    That's correct.
  


18             Moving on to Slide 255, my estimate is that
  


19   canoes could be used on this river about 90 percent of
  


20   the time.  Flatboats and -- flatboats includes a large
  


21   variety of types of boats.  They basically have a flat
  


22   bottom and are propelled by other things than a canoe
  


23   paddle about 50 percent of the time.  Then I think
  


24   we've heard from others that -- you know, some of the
  


25   challenges in using a flatboat on this reach, so it's a
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 1   little less usable than canoes.  I think one of the
  


 2   things we discovered from having gone out there --  And
  


 3   my own personal experience, I guess I can relate to
  


 4   you, is initially hearing about this segment of the
  


 5   river, I initially thought you can only boat this river
  


 6   in the spring when the snow is melting and the river is
  


 7   up.  And a lot of guides are kind of written that way.
  


 8   But a chance to go out there and pass the river one
  


 9   time in the summer and stopped and looked and stared at
  


10   it, said, "That looks boatable to me.  I'm not sure the
  


11   guides are correct," and drove down the road a little
  


12   bit and looked at other parts of the river and thought,
  


13   yeah, I could do that.  Then last November went out
  


14   with a canoe at 180 cfs, and sure enough, it was a very
  


15   pleasant boating experience, not very pushy at all.  So
  


16   where it was rocky -- you're going quite slow, so you
  


17   have the opportunity to stop and maneuver your way
  


18   around whatever obstacles exist.  So I think that's,
  


19   for me personally, more of a more recent discovery, and
  


20   I'm very comfortable in this number of 90 percent for
  


21   the flow rate.
  


22       Q.    Jon, part of the reason why the guides say
  


23   that is they're geared towards that fun splash of the
  


24   whitewater period that happens in March and April.  Is
  


25   that right?
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 1       A.    Yeah, I think there's a couple of things
  


 2   going on that we've heard.  If you've read a bunch of
  


 3   guides and gone out to the river yourself, consider
  


 4   this.  They are writing for a specific audience.
  


 5   Sometimes they're writing for people that are very
  


 6   interested in whitewater rafting and that are not
  


 7   particularly interested in an experience that doesn't
  


 8   involve a lot of splash or adrenaline, and when you go
  


 9   out there at low flow, you don't have as much splash or
  


10   adrenaline.  It's a very placid experience, very calm
  


11   experience.
  


12             Other times I think the people writing about
  


13   in those guides is it's you lawyers.  You know, they're
  


14   putting in their disclaimers.  And I turn on my Toyota
  


15   now and it says, "Obey all traffic laws.  Use caution."
  


16   You get to the gas pump today and it says, "Don't drink
  


17   the gas."  It's a culture where we have to warn
  


18   everybody about everything for ridiculous things.  So
  


19   there's lots of warnings in there that -- people should
  


20   be safe, yes.
  


21             Moving on, those are my estimates of
  


22   percentage of time.  It's frequently used for
  


23   recreation.  There are some significant rapids in
  


24   there.  We've heard a lot about that in the last couple
  


25   of days.  There's nothing in there that I've seen or
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 1   experienced where you can either pucker up and run it
  


 2   or line it or portage it.  It's not a difficult river,
  


 3   particularly at low flow.
  


 4       Q.    That's consistent with what we heard
  


 5   yesterday from Mr. Mickel and Mr. Williams?
  


 6       A.    Who have done it at lower flow rates, yes.
  


 7             Moving to Segment 3 on Slide 256, now we're
  


 8   below the larger rapids again.  Again, if you recall,
  


 9   there are no Class IIIs or more.  And I'm lumping
  


10   together Segments 3 and 4.  You can see on the chart --
  


11   you can see on the same chart what my reconstruction of
  


12   what the river might look like, and the things I talked
  


13   about on previous days, I feel like the conditions are
  


14   basically the same.
  


15             I'm now using the data from the near
  


16   Roosevelt gage, and so you can see the flow rates have
  


17   changed a little bit, up from 266 to 341 for the
  


18   median.  You can see, again, that seasonal fluctuation
  


19   where you're above median for a good chunk of year when
  


20   you're looking at the monthly average.
  


21             This reach is also frequently boated.  I'll
  


22   talk a little bit more about the incidences of user
  


23   days the Forest Service reports.  Again, that's part of
  


24   the wilderness segment that the Forest Service permits.
  


25             Not a lot of changes, some loss of flow,
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 1   again, the character of the river.  There is a bridge
  


 2   out there at 288.  There's, of course, the diversion
  


 3   dam below that, which changes the character of the
  


 4   river in its immediate vicinity.  And the greatest
  


 5   change in Segment 3, of course, is the presence of the
  


 6   lake which was there prestatehood but certainly not in
  


 7   the ordinary and natural condition.  And in addition,
  


 8   of course, it fluctuates greatly with the amount of
  


 9   water that's in there, so it comes up and goes down.
  


10             My estimate is that at least 90 percent of
  


11   the time, you could boat this reach in canoes.  I
  


12   personally have done segments of this from 220 cfs to a
  


13   little over 700 cfs in canoes and up to about 2,000 in
  


14   rafts.  Boatable by flatboats a little more than
  


15   50 percent of the time.  There is frequent recreational
  


16   use.  There really aren't any significant rapids.
  


17   There's nothing -- there are riffles, of course.  It is
  


18   a river.  But we do have some historical boating
  


19   accounts in the lower parts prior to Roosevelt
  


20   existing.  And I think that's really all I need to say
  


21   there on Segment 3.
  


22       Q.    Segment 3 is distinguishable from Segment 2.
  


23   Is that right?
  


24       A.    Yes.
  


25       Q.    Can you explain a little bit how that
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 1   distinguishes?
  


 2       A.    Yeah, I think I went through that in some
  


 3   detail.  In my mind, I think the two main things that
  


 4   stick out is the slope flattens a little bit and the
  


 5   rapids are -- they are fewer and they are smaller.
  


 6             Segment 4, again, it's the same chart as you
  


 7   see -- have seen before.  This is on 259.
  


 8             Again, the same seasonal type of fluctuation.
  


 9   You have that late winter, early spring boost, the
  


10   monsoon boost.  And most of the averages of the month
  


11   are above the annual median.  And the 10 percent flow
  


12   rate is above the lower limit of boating, based on the
  


13   historical accounts that we've got in here as well as
  


14   the rating curves such as we have.  I'm using, again,
  


15   the data from the Roosevelt gage.
  


16             Moving to 260, Segment 4, the boating goes on
  


17   now is on the reservoirs.  I'm certainly not relying on
  


18   that for my opinion about navigability.  That ordinary
  


19   and natural condition is submerged.  I talked to you
  


20   Tuesday, I believe, about how we made estimates of what
  


21   the river might have looked like and I won't repeat
  


22   myself there.  And certainly, the changes is the
  


23   impoundment of the water in the flow regulation.
  


24             I'll move to 261.  My estimate, again, is
  


25   very similar.  I'm using basically the same numbers as
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 1   Segment 3.  Again, we have a little more historical
  


 2   data in this reach.  I think these are consistent with
  


 3   historical accounts that we have seen.  About
  


 4   90 percent of the time, take our canoes down there and
  


 5   flatboats a little more than half the time.
  


 6             We have a bunch of historical accounts.
  


 7   Nobody really talks about any significant rapids.
  


 8   There are rapids that people shot over and maybe bumped
  


 9   a boat on, maybe flipped a canoe here and there, but
  


10   these things happen on parts of river trips.
  


11       Q.    In fact, those historical accounts used
  


12   flatboats.  Is that right?
  


13       A.    There were some that used flatboats, yes.
  


14       Q.    And we know that because it says that in the
  


15   account?
  


16       A.    Yes.
  


17             Yeah, I think the ordinary and natural
  


18   condition existed there until Roosevelt Lake came in
  


19   and they had a period of flow regulation that occurred
  


20   after that time which started before statehood.
  


21             This is the chart for Segment 5.  Moving to
  


22   Segment 5, this is below.  Now here, since the flow
  


23   regulation is -- I'm using the long-term gage data from
  


24   Roosevelt.  And we know, as I discussed yesterday, that
  


25   these data underestimate the kind of flow here because
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 1   we're missing about 2,000 square miles of watershed by
  


 2   the time we get down to Segment 5.  And that's not
  


 3   counting the Verde River that comes in at the bottom of
  


 4   Segment 5 and into Segment 6.
  


 5             Moving to 263, there's a ton of boating that
  


 6   goes out there, all occurring when the reservoir is
  


 7   releasing.  So we understand there's a change in
  


 8   seasonality.  But the flow rate ranges have been
  


 9   altered, but the ranges of flows that we can experience
  


10   on these reservoir releases do have an analog to the
  


11   flows -- the kind of flows that occurred prior to the
  


12   dam.  So if the dam's releasing 1,000 cfs -- for
  


13   reasons I talked about earlier, 1,000 cfs probably
  


14   looks a lot like what 1,000 cfs looked like before the
  


15   dams.  So we understand that the regulation occurs.
  


16   And we're not trying to say that it's not there.  But
  


17   we're saying that the flow rates and the conditions
  


18   that are on the river are substantively similar.
  


19       Q.    So, for example, Jon, when Mr. Dimock went
  


20   down the river in August and there was 650 cfs, in a
  


21   typical August, in its natural condition, would the
  


22   river have less water or more water?
  


23       A.    It would depend on the August.  But the
  


24   August average would probably be around the median.
  


25   I'll look at the chart there to say for sure.  The


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 596


  


 1   whole point of the trip was not to demonstrate whether
  


 2   the river was navigable on pre-dam August 31st.  It was
  


 3   to say at a flow rate of 650 cfs, could you take a
  


 4   wooden boat down there successfully?
  


 5       Q.    And we know that the natural median was
  


 6   higher than when Mr. Dimock went, so that served for
  


 7   some informative context?
  


 8       A.    Yeah.  We're well below the median, per my
  


 9   estimate.
  


10             So for Segment 5, boatable by canoes in
  


11   ordinary or natural condition, about 90 percent of the
  


12   time, much less today because they shut the river off
  


13   in wintertime.  In flatboats, greater than 70 percent
  


14   of the time, by my estimates, looking at those flow
  


15   curves that I put in front of you already.
  


16             Really no significant rapids in there at all.
  


17   There are some riffles and we have plenty of historical
  


18   accounts of people taking boats through this segment.
  


19             I believe the physical condition of the river
  


20   is very similar to its ordinary and natural condition.
  


21   Of course, the flow rates changed due to water supply
  


22   management.
  


23             Down to Segment 6 --  You know what?  Maybe I
  


24   would like to back up for just a second, if I can, and
  


25   talk about the similar to existing conditions.  I found
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 1   no evidence of any substantive change.  I showed you
  


 2   some slides earlier where we looked at the channel
  


 3   position from 1905, which predates the reservoirs,
  


 4   until today.  And you can see that the channel
  


 5   conditions, as observed in aerial photographs and maps
  


 6   and compared to the descriptions, are very, very
  


 7   similar to what we see today.  So I've seen no physical
  


 8   evidence that there's been substantive change in either
  


 9   the channel pattern, the channel width, or the channel
  


10   depths due to the construction of the reservoirs and
  


11   the change in the hydrology in Segment 5.
  


12       Q.    Jon, here you estimate that greater than
  


13   70 percent of the time, it could be boatable by
  


14   flatboats.  And did you have the opportunity to confirm
  


15   that with Mr. Dimock's boating that stretch?  This
  


16   is -- this is that segment where Mr. Dimock did boat?
  


17       A.    Yes, it is.
  


18       Q.    So that is another example of where your
  


19   theoretical data was supported by factual data?
  


20       A.    Always nice to be out in the field and check
  


21   your data, so yes.
  


22             All right.  Getting back to Segment 6 on
  


23   Slide 265, here we see the monthly chart here, and the
  


24   flow rates here for the monthly averages were
  


25   determined by adding together the Verde River at Tangle
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 1   Creek and the Salt River near Roosevelt.  So, again,
  


 2   we're still missing some drainage area, a significant
  


 3   amount, and are probably underestimating those average
  


 4   monthly flows because of that loss of drainage area.
  


 5   But, again -- and because of depletions of flow, but
  


 6   they're sufficient to demonstrate that boatable
  


 7   conditions exist.  So based on our rating curves, I
  


 8   believe we will get canoes down there down to 70 cfs.
  


 9   And we continue to use canoes up to very large
  


10   discharges, which extend well off our chart right here.
  


11   And, again, you see that that median flow rate is well
  


12   above the average monthly flow rate.  It's well above
  


13   the annual median for a number of months in the early
  


14   part of the year, then beginning again in the late part
  


15   of the year.
  


16             And you don't have a lot of modern boating
  


17   down here, a little bit during floods, which really is
  


18   irrelevant to navigability.  Occasionally, during dam
  


19   releases, which are quite rare now, that water gets
  


20   past Granite Reef, flows down to the town.  And then we
  


21   have some boating that goes on in some of the areas
  


22   that are either effluent or inadvertent storm
  


23   discharges.  There's a lot of swimming and boating that
  


24   goes on down to 35th Avenue in water that I wouldn't
  


25   get into.  But it goes on down in that area, then from
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 1   there on down.
  


 2             Statehood changes -- of course, the flow
  


 3   regulation I've talked about already, and stream
  


 4   channel conditions themselves are just completely
  


 5   altered, both due to the depletion of the flow, the
  


 6   changing in the hydrology but also very physical
  


 7   changes in terms of in stream, sand and gravel mines,
  


 8   channelization for flood control, construction of
  


 9   levies, squeezing the channel down for urbanization, a
  


10   lot of encroachment of the floodplain in the main
  


11   channel.  That's gone on in the last 150 years or so.
  


12       Q.    You have had the opportunity to boat part of
  


13   Segment 6?
  


14       A.    My description of the changes apply to the
  


15   area downstream of Granite Reef.  And I guess I should
  


16   be clear there that I don't believe that the segment
  


17   from -- the portion of this segment from the Verde
  


18   River down to a couple miles above Granite Reef, I
  


19   believe that to be substantively similar to the
  


20   ordinary and natural condition.
  


21       Q.    That's also the section of Segment 6 that
  


22   Mr. Dimock took his flatboat down.  Is that right?
  


23       A.    We did.  We went down through that all the
  


24   way down to the Granite Reef parking area, not to
  


25   Granite Reef Dam itself.
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 1             So I would suggest we move to Slide 267.
  


 2   That this segment of the river was boatable by canoes
  


 3   and similar-type craft about 95 percent of the time or
  


 4   most of the time, except for perhaps during the largest
  


 5   floods.  And boatable by flatboats about 85 percent of
  


 6   the time.  The primary difference there is the river is
  


 7   a little flatter and sandier, and we have a little more
  


 8   flow because we've got the Verde boosting things up.
  


 9             There are a number of historical boating
  


10   accounts.  We have no accounts of any kind of rapids of
  


11   any note in Segment 6.  And modern boating is
  


12   infrequent because the river's dry now.
  


13             The ordinary and natural condition we talked
  


14   about was reconstructed from historical photographs,
  


15   maps, accounts.  Of course, the flow rates have
  


16   changed.
  


17             I want to move to Slide 268.  We're gonna
  


18   talk a little bit about modern boating.  Other experts
  


19   have talked about the specifics of their experiences.
  


20   I want to kind of wrap that together and relate it to
  


21   navigability and our opinion about navigability.
  


22             I'll move on here.  We just see some slides
  


23   right here from various segments.  On the left side,
  


24   this is the Segment 5.  It happened to be a day when a
  


25   whole crew of boats came by us as we were stopped to


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 601


  


 1   take a break.  In the upper right, that, I believe, is
  


 2   Bump and Grind Rapid at 188 cfs, just boat a canoe down
  


 3   through that.  This is also, I believe, in the lower
  


 4   right-hand -- I believe that's the same day, different
  


 5   part of the river that -- some part -- the daily part
  


 6   of Segment 2.  Yeah, that's that same day at 188 cfs.
  


 7             So I'm dividing up the modern boating record
  


 8   into three types.  Private recreation, so an individual
  


 9   or group of individuals go out on their own and boat
  


10   the river.  Seasonal commercial recreation occurs where
  


11   individuals go out and pay someone to take them down
  


12   the river, or associated services, and then a few other
  


13   stray types of people getting paid to boat the river
  


14   outside of commercial recreation.
  


15             Private recreation is occurring in Segments 2
  


16   and 3, primarily, and it goes on all year.  Most of it
  


17   occurs here during the spring, as we've heard already.
  


18   In Segment 5, because of the flow alteration, it's
  


19   occurring in late spring, summer, and early fall on the
  


20   releases.  And then Segment 6, it occurs all year and
  


21   sporadic in places.  Basically on effluent and other
  


22   inadvertent water sources, put it that way.
  


23             Seasonal commercial recreation, there's some
  


24   rafting companies that operate in Segments 2 and 3 as
  


25   well as in 5.  2 and 3, they're more prominently than
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 1   in 5.  Kayak rentals, you can rent kayaks in 2 and 3
  


 2   from the outfitters, as you heard from Alex the other
  


 3   day.  Inflatable kayaks, primarily.  And the reason
  


 4   people, in my opinion, rent inflatable kayaks and not
  


 5   hard-shell kayaks is the hard-shell kayaks sit low in
  


 6   the water and they are buckets.  So unless you wear a
  


 7   rubber skirt on there, a Neoprene skirt, you'll take on
  


 8   water.  And once you put on that Neoprene skirt, you
  


 9   need to be able to either wet exit, which means if
  


10   you're upside down in your boat, find the escape hoop
  


11   and pull it off and slide out of the boat.  And that's
  


12   a situation not everyone's quite ready to handle
  


13   without training.  Whereas in an inflatable kayak, if
  


14   you tip up in that, if you fall out, you grab onto the
  


15   boat, you climb back in.  So it's a much easier
  


16   experience.
  


17             Then there's, of course, a bunch of tubing
  


18   that goes on in Segment 5.  Lots and lots and lots of
  


19   people, probably tens of thousands.  I don't know the
  


20   exact number.  But seems like it's too many most times
  


21   that I'm out there during midday on the weekend.
  


22             Here's a number of services that offer
  


23   shuttles in Segments 2 and 3.  If you're out taking a
  


24   trip and don't feel like spending a day and driving
  


25   your car around and parking it or leaving it out there
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 1   in the elements, exposed to risk of theft, some folks
  


 2   will take your car around and park it for you on the
  


 3   day you intend to come out.  You can do that in
  


 4   Segments 2 and 3.  And then there's folks that offer
  


 5   shorter shuttle services in Segment 5 as well.
  


 6       Q.    Jon, have you heard of Sonoran Kayak Rentals?
  


 7       A.    Vaguely.  I know of them, but I haven't
  


 8   spoken to them.
  


 9       Q.    So you don't know a man, Jeremy Schneider,
  


10   who sells -- or, excuse me, rents hard-shell kayaks in
  


11   that Salt River tubing reach?
  


12       A.    Yeah.  By hard-shell kayaks, I mean kayaks
  


13   that you sit inside with a skirt.  If he rents those,
  


14   more power to him.  Most people, when they rent
  


15   something that's hard in kayaks, they're talking about
  


16   sit-on-top kayaks.
  


17       Q.    Are you familiar with anyone else that rents
  


18   canoes in the Lower Salt area?
  


19       A.    I have heard of that, but I personally
  


20   haven't talked to anybody who does that.  I think there
  


21   have been some people in the past that have done that.
  


22   But then I have not gone looking for it because I don't
  


23   need to rent a canoe.
  


24             So some of the private recreation, we talked
  


25   to, over the course of these studies over the years,
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 1   the Central Arizona Paddlers Club.  And their response
  


 2   from their members say that people have boated all of
  


 3   Segments 1 through 6.  The most frequently were in
  


 4   Segments 2, the daily reach particularly in Segment 2,
  


 5   and then Segment 5, where, of course, thousands of
  


 6   Phoenicians go out and recreate.  And Segment 5, of
  


 7   course, is on the releases from the reservoir.  And
  


 8   that occurs in all seasons.  So folks have been through
  


 9   all of it in all seasons, according to a poll of their
  


10   members.
  


11             Other folks who have come before ANSAC in the
  


12   past, Jim Slingluff, a canoeist, has done Segments 2,
  


13   3, and 5.  Jerry Van Gasse, one of the original
  


14   navigability people, I think he actually showed up at
  


15   the Verde hearing, and he was running 20 trips for a
  


16   year in his commercial rafting.  George Marsik, with
  


17   Worldwide, and he had -- Worldwide rafting was his
  


18   company.  He had done year-round trips, maybe hundred
  


19   per year.  And we also heard from Dorothy Riddle.  I
  


20   imagine those pieces of testimony have been submitted
  


21   as part of the record.  If not, they should be.  They
  


22   were part of the old record.
  


23             Other modern boating, there's a bunch of
  


24   commercial operations.  We've heard a little bit from a
  


25   commercial operator, Alex Mickel.  I ended up talking
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 1   to Don Sullivan, who is one of the two U.S. Forest
  


 2   Service Tonto river rangers.  So the Forest Service is
  


 3   employing a couple of folks to manage their river, and
  


 4   they spend a lot of time on the river in boats.  And
  


 5   described his experience going down in rafts as low as
  


 6   350 cfs, and in smaller boats, much lower than that.
  


 7             They focus on this permit season between
  


 8   March 1st and May 15th.  I may have gotten the days
  


 9   wrong when I answered a question on Tuesday, but those
  


10   are the days, March 1st through May 15th.
  


11             They are the four commercial companies that
  


12   we've heard about.  Mild to Wild that Alex Mickel runs
  


13   is one of them.  And they're allowed, in the wilderness
  


14   section, two launches a day for their own personal
  


15   trips.  So they can have a number of seats on those
  


16   trips, but they can get two launches a day.
  


17             I was asking Don Sullivan, how many people go
  


18   down?  It depends on the year and the kind of flow.  So
  


19   I asked him, "Well, give me a typical wet year and give
  


20   me a typical dry year."  So what he -- the statistics
  


21   that he gave me were for a wet year, which he said was
  


22   2010.  He dug up his records and he said there were
  


23   about 7,000 user days in the daily reach of Segment 2.
  


24   That would be the bridge -- or, in the vicinity of the
  


25   bridge down to Hoodoo.  And in the wilderness section,
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 1   about 570.  And the reasons for the difference is
  


 2   obvious.  You go up for the day, you get to sleep in
  


 3   your own bed and take a shower at the end of the day.
  


 4   If you go to the wilderness, you're gonna be camping,
  


 5   and it's going to cost you some more money, so a little
  


 6   more time commitment.
  


 7       Q.    Jon, do you remember what Mr. Mickel reported
  


 8   as his user days?
  


 9       A.    No.
  


10       Q.    Was it somewhere around 2,500?
  


11       A.    I don't remember.
  


12       Q.    Okay.  If I told you it was about 2,500, that
  


13   is less than half of the actual use that you've
  


14   reported, so Mr. Mickel is doing less than half the
  


15   business?
  


16       A.    I believe it was four companies that have
  


17   permits to run those kinds of trips.  So . . .
  


18             And I've seen Mild to Wild on the river
  


19   before and they seem like good guides and whatnot.  So
  


20   it wouldn't surprise me if they had a bigger share than
  


21   some of the other companies.
  


22             In a dry year, which he said was this year,
  


23   this spring, they had 850 user days for the daily
  


24   segment and then 190 for the wilderness, so
  


25   significantly less in a dry year.  But not zero.
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 1                  COMMISSIONER HORTON:  Jon, is there --
  


 2   I tubed in the '60s.  I went back in the '70s, and
  


 3   there was a great difference as far as pot-smoking and
  


 4   toplessness.  But is there any policing along the
  


 5   river?
  


 6                  THE WITNESS:  The White Mountain Apache,
  


 7   occasionally you'll see -- some of their rangers will
  


 8   show up in there.  I have no personal experience with
  


 9   what they would do with pot-smoking or toplessness.  I
  


10   don't smoke pot and you don't want to see me topless,
  


11   so . . .
  


12                  COMMISSIONER HORTON:  No, I don't want
  


13   to see --
  


14                  THE WITNESS:  So I don't know what they
  


15   do.  It's possible, I guess.  I know in Segment 5,
  


16   that's much more of a party atmosphere, so people are
  


17   going down there, and I've seen a lot of people that
  


18   are quite inebriated and seem to be successfully
  


19   boating the river.
  


20   BY MR. SLADE:
  


21       Q.    So the tubing stretch, is that Segment 5?
  


22       A.    Yes.
  


23       Q.    So Commissioner Horton might have been
  


24   referring to Segment 5 --
  


25       A.    Oh, right.  Right.
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 1       Q.    -- in his question?
  


 2       A.    Oh, I'm sorry.
  


 3                  COMMISSIONER HORTON:  Been a lot of
  


 4   years ago.
  


 5                  THE WITNESS:  Yeah, yeah, yeah.
  


 6   BY MR. SLADE:
  


 7       Q.    What type of policing goes on in Segment 5?
  


 8       A.    Well, the Maricopa County Sheriffs, it's
  


 9   under their jurisdiction.  They have an agreement with
  


10   the Forest Service, and so they do a number -- a number
  


11   of things.  You know, you've probably seen their cars
  


12   parked along the road there, trying to prevent drunk
  


13   driving.  But they also have a couple of boats that
  


14   they run through there.  They have a jet boat and an
  


15   air boat, which they launch from four or five different
  


16   spots.  And they run both upstream and downstream in
  


17   those boats.  And I've talked to them.  I've got a
  


18   little information about here.  I'll get the flow rates
  


19   when I get there.
  


20             I imagine there's a lot of pot that gets
  


21   stuffed in the river when they see the air boat coming.
  


22   That's what I would guess.
  


23       Q.    It's still a party scene to this day?
  


24       A.    A lot of people do, yeah.  Again, that's not
  


25   my trip, so . . .
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 1                  CHAIRMAN NOBLE:  Mr. Slade, could we
  


 2   take a break at this point?
  


 3                  MR. SLADE:  That'll be fine.
  


 4                  CHAIRMAN NOBLE:  Thank you very much.
  


 5                  We'll be in recess for 10 minutes.  That
  


 6   means we'll come back at about 11 minutes, 12 minutes
  


 7   after 11:00.
  


 8             (A recess was taken from 11:02 a.m. to 11:12
  


 9   a.m.)
  


10                  CHAIRMAN NOBLE:  Mr. Slade, please
  


11   proceed.
  


12                  MR. SLADE:  Thank you.
  


13   BY MR. SLADE:
  


14       Q.    Jon, I believe we were on Slide 272.  Please
  


15   proceed.
  


16       A.    I think I'm done with 272.
  


17             I'm ready to move to 273.  Forest Service
  


18   also tracks --
  


19       Q.    Jon, got to pause you for a sec.  Sorry.  Can
  


20   we go back to 272?  You've got a quote at the bottom of
  


21   that, and that's from the Utah Special Master's Report,
  


22   which was published in 1930.  I think it's an important
  


23   quote.  Could you read it for us into the record?
  


24       A.    Yes.  "The Government's assertion as to lack
  


25   of commercial possibilities fails to recognize one
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 1   source of commerce which in the future will undoubtedly
  


 2   develop to a considerable extent - the use of these
  


 3   Rivers for transportation of tourists for hire, to view
  


 4   the natural scenic wonders and explore the
  


 5   archeological features of these regions."
  


 6       Q.    So this is a special master of Utah in 1930
  


 7   talking about one commercial viability use of the river
  


 8   being recreational commercial use.  Is that right?
  


 9       A.    That's how I understand it, yes.
  


10       Q.    Okay.
  


11       A.    Back to 273, the Forest Service also keeps
  


12   track of private trips.  You'll recall that during the
  


13   permit season, you need a permit to go down as a
  


14   private boater into the Wilderness section.  So that's,
  


15   again, from March 1st to May 15, 76 days.  And, again,
  


16   I asked Don Sullivan for some data, and he said they're
  


17   allowed 4 launches per day, for a total of 304.  And he
  


18   estimated that based on his data, about 9 people per
  


19   private trip.  So a person gets a trip and they can
  


20   bring -- I believe it's up to 16 people.  I'm not sure
  


21   of that exact number.  But he figures, on average, it's
  


22   about 9 per trip that go on a single permit.  So he
  


23   gets about -- in a light year, about 2,600 people going
  


24   down the river in a private trip, and on the daily,
  


25   about 3,000.  In a dry year, like 2015, they only
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 1   issued about 15 permits; on the daily, about 400.  So
  


 2   these are Forest Service data.  This is not my data.
  


 3   This is what they provided, such that it is.
  


 4             There are a number of guides out there.  So
  


 5   from the Forest Service one that I think we've seen
  


 6   already and others that have been published privately
  


 7   including diaries, which is a one- or two-page sort of
  


 8   thing, there are whole books devoted to the Salt River
  


 9   boating, and you would think that if people are
  


10   publishing books that say how to boat the river, that
  


11   you would assume it's a boatable river.  These are some
  


12   of them.  They cover various segments of the river, and
  


13   really not much more to say to that than there they
  


14   are.
  


15             Other river guides out there, the Park
  


16   Service talks about -- National Park Service, that Salt
  


17   is one of the best wet water streams in the south.  The
  


18   Arizona State Park has its own rivers and streams
  


19   guide, which includes -- mentions the year-round
  


20   boating on the Salt.  And the Forest Service, as I
  


21   mentioned, has theirs, and they have river rangers that
  


22   help patrol, and they do the permitting that we've
  


23   already talked about.  This is an example of what the
  


24   Forest Service publishes now for the Salt River, this
  


25   map that lists some of the rapids, and they have little
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 1   descriptions of how to run them and what things to look
  


 2   out for, so that you have a successful trip down the
  


 3   river.  There are also a whole bunch of websites out
  


 4   there, many more than I can list.  But a few I put in
  


 5   here, and they -- again, they will sometimes list
  


 6   recommended flow rates, and I think those kinds of
  


 7   things have the same kind of issues that we have
  


 8   already talked about, with those who have written books
  


 9   about what their target audience are, what their
  


10   knowledge of the river is.  A lot of them are relying
  


11   on paddlers, sometimes not their own experience.  And
  


12   then, of course, the websites for the commercial
  


13   vendors that operate out there as well.  We have seen
  


14   some of that already entered into the record, so I
  


15   won't belabor that here.
  


16             Some of the other types of commercial uses
  


17   that go on out there, Arizona Game & Fish Department,
  


18   they do fish surveys, so they've got employees that are
  


19   going down there on a semiannual basis.  They typically
  


20   pick the lowest flow time of the year, so they want to
  


21   go down there at the lowest flow, and they're either
  


22   going in rafts or they're going in canoes.  And what
  


23   they're doing is doing fish counts, so they have their
  


24   electrical shock equipment and other fish survey
  


25   equipment, as well as all their camping gear and
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 1   whatnot.  Some of it's sensitive to being wet, whether
  


 2   it's in bags that keep it from being damaged if wet.
  


 3   And those folks have, I believe, testified regarding
  


 4   their experiences before.  So that's primarily in
  


 5   Segments 2 and 3.
  


 6             And we talked about the county's boats out
  


 7   there.  Two air boats and a jet boat is what they have.
  


 8   They say they'll launch their air boat at 500 cfs and
  


 9   the jet boat at 600.  Air boat's a little slipperier,
  


10   according to the sheriff that I talked to -- sheriff's
  


11   deputy that I talk to.  Doesn't have the keel that the
  


12   jet boat has.  I think they can run it a little lower.
  


13   Occasionally they bump a little rock or two in the
  


14   riffles.  And they go upstream from Granite Reef all
  


15   the way to Water Users, which is the big parking lot
  


16   that is downstream from Saguaro Ranch and Stewart
  


17   Mountain Dam.  They'll also launch at that same place
  


18   or at the Blue Point Bridge or a couple other places,
  


19   including Granite Reef Dam.  By that, I mean the dam
  


20   itself.  They said their biggest issue out there,
  


21   besides the people that they're patrolling, is some
  


22   flotsam and algae that can get into the air intakes.
  


23   Yeah.
  


24       Q.    Is this a picture on Slide 278 of that -- is
  


25   that an air or a jet boat?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 614


  


 1       A.    I believe that's the air boat.
  


 2       Q.    Okay.  So that is the Maricopa County
  


 3   Sheriff's Office using that jet boat?
  


 4       A.    Those are the deputy -- sheriff's deputies,
  


 5   yes.
  


 6             I'm not an expert on -- between jet boats and
  


 7   air boats, but this is one of their boats.
  


 8       Q.    So there's a motor in that boat in the
  


 9   picture?
  


10       A.    Yes.
  


11       Q.    And there's three people in there?
  


12       A.    So it's a flatboat with a big fan.
  


13       Q.    And are they going upstream?
  


14       A.    In this case, they are.
  


15       Q.    And that's Segment 5 of the Salt River?
  


16       A.    That's Segment 5.  Between the tube take-out
  


17   and the Blue Point Bridge, there's a place where people
  


18   used to cliff dive.  That's right in the area right
  


19   there.
  


20             Other kinds of commercial uses permitting by
  


21   the White Mountain Apache and the Forest Service that
  


22   we've talked about already.
  


23             Game and Fish, I want to go back to them for
  


24   a little bit, because they've consistently boated at
  


25   low flow.  They were able to provide us some data.
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 1   They didn't have great records for the dates that they
  


 2   went.  They knew what years they had been out there but
  


 3   not the exact dates.
  


 4             And the flow rates that they went down at,
  


 5   these are their data sets from Segments 2 and 3.  They
  


 6   would put in at the U.S. 60 bridge and take out at the
  


 7   288 bridge.  Trips from 2001 to 2004.  You can see the
  


 8   flow rates there range from 122 at the low end to 700
  


 9   cfs at the high end, and whether they were taking
  


10   canoes down to 132 and rafts down to 135.
  


11       Q.    This is only spanning a three-year time
  


12   period.  Is that right?
  


13       A.    That's right.
  


14       Q.    Okay.  Do we know if they were using the
  


15   river before or after this time period?
  


16       A.    I know for sure they were doing it before and
  


17   haven't talked to them about it after.
  


18             Here's one of their pictures from taking
  


19   rafts down at 150 in June of 2003.  Don't know the
  


20   exact location of this, but this is one of their
  


21   picture sets.  And I believe we've submitted all of
  


22   those into evidence.
  


23             And just to kind of underscore here, in case
  


24   you missed it, that these guys are in rafts at a river
  


25   flow rate that's well below what we've heard is the


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 616


  


 1   rafting minute flow rate.  So with all types of
  


 2   boating, it's kind of what you're willing to -- what
  


 3   your expectation is.  If you're going in expecting a
  


 4   big splashy ride and super fun rapids and drops and
  


 5   whatnot, you'll be disappointed at 150 cfs.  But if
  


 6   you're going for a trip on the beautiful river, you can
  


 7   go much lower than what the guides will tell you,
  


 8   typically.
  


 9       Q.    And natural median for this area is 266?
  


10       A.    Well, it's between 266 and the . . .
  


11       Q.    341?
  


12       A.    341.  Sorry.  Memory's not what it used to
  


13   be.  Yeah.
  


14             Because you're in between Chrysotile and
  


15   Roosevelt here.
  


16       Q.    Okay.  But they're at 150, which is well
  


17   below that?
  


18       A.    Well below, yeah.
  


19       Q.    And these are boats piled with equipment,
  


20   multiple people inside?
  


21       A.    And they look like big guys.  Yeah.
  


22             So moving to 281 here, I'm trying to
  


23   accumulate, in modern times, what kinds of boats that
  


24   we know are out on the river, where they're at, what
  


25   kind of flow rates that they're at, and range from
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 1   inflatable rafts to a cataraft, which is framed like
  


 2   some kinds of rafts but has two kind of Neoprene
  


 3   pontoons.  Inflatable canoes or kayaks, we talked about
  


 4   what those look like.  Hard-shell kayak, which, in my
  


 5   mind, is a -- sit inside with a skirt.  I guess you
  


 6   could also include a sit-on-top.  Hard-shell canoes,
  


 7   jet boats and air boats, rowboats, motorboats -- these
  


 8   are all boats that I personally have seen on the river,
  


 9   have talked to people that have run in these things,
  


10   and what seasons.
  


11             And, again, the seasonality for those in
  


12   Segment 5 is affected strongly by the releases, which
  


13   would have a different season in its ordinary and
  


14   natural condition.  These are observations in modern
  


15   times.
  


16       Q.    Jon, have you ever seen a historical wooden
  


17   flatboat on the river, aside from Mr. Dimock's?
  


18       A.    No, I have not.
  


19       Q.    Why don't you think you have seen one?
  


20       A.    The same reason that I very rarely see a 1900
  


21   vintage car on the highway.  Technology has improved.
  


22   It's easier to use and they're more readily available.
  


23   So I have seen historic boats, and they become valued
  


24   antiques, and people don't like to get them wet.
  


25       Q.    Do you know how much it would cost to
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 1   commission someone to build you a historical flatboat?
  


 2   I guess we could have asked Mr. Dimock.  But do you
  


 3   have any idea?
  


 4       A.    I asked Brad that question the first time I
  


 5   met him when we were interviewing from the Verde, and
  


 6   my recollection was his boats cost upwards of $10,000
  


 7   and can be as much as $20,000.
  


 8       Q.    How much does an inflatable raft cost?
  


 9       A.    That's a tricky question.  It depends on what
  


10   manufacturer you go to and what kind of equipment you
  


11   put into it.  But a complete -- a brand-new complete
  


12   raft package with frame, you know, coolers, oars, oar
  


13   locks, lots of little pieces, it can easily run you
  


14   $10,000, but you can buy them used for a half or a
  


15   third of that.
  


16             So let's talk about making the transition
  


17   to -- you know, what we have learned about modern
  


18   boating, to whether they're meaningfully similar or not
  


19   to boats that might have been available around the time
  


20   of statehood.  So there's a couple of pieces of
  


21   information right here.  On the left side, the color
  


22   diagrams were used, so it's a diagram that was put
  


23   together you've seen before in the boating presentation
  


24   that I made earlier last year, and it's also used in
  


25   navigability cases in Oregon.  The folks that put that
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 1   together are working up there in Alaska.  And what you
  


 2   see there is you can see that these low draft boats,
  


 3   similar to the kinds we're talking about, modern boats
  


 4   like kayaks, canoes, drift boats, catarafts, rafts, all
  


 5   have similar width and depth prisms necessary for
  


 6   boating to these modern craft.  So in terms of a draw
  


 7   or to a width of the river needed, they're very
  


 8   similar.  So you take an 8-foot by 8-inch box and you
  


 9   can get all these boat types down there.  So the fact
  


10   that you've got a canoe or a kayak down the river tells
  


11   you something about whether you can get a historic
  


12   dugout canoe down there or other boats that have
  


13   similar drafts.
  


14             Utah's special master listed some boat
  


15   draws -- or, drafts for different types of boats.
  


16   Rowboats at 16 to 18 feet or longer and the draws of
  


17   those range from 16 to 18 inches.  Again, it depends on
  


18   the length of the boat, type of materials constructing
  


19   it, how heavily it's loaded.  Steel rowboats, which
  


20   tend to draw a little bit more water, again, depending
  


21   on how much they're loaded.  Motorboats, really not
  


22   much difference in draft until you add in the prop for
  


23   the motor.  That drops it down a little bit more.
  


24   Scows, which is similar to what I would call a
  


25   flatboat, in their case the Utah special master said a
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 1   32-by-8-foot scow would take about 8 inches.  They
  


 2   mentioned canoes in places in the Utah Special Master's
  


 3   Report, but don't provide a draw for those.
  


 4             Anyway, so those are kind of that depth
  


 5   range.
  


 6       Q.    Jon, these are in, again, the 1930 Utah
  


 7   Special Master's Report, that's where these numbers
  


 8   come from?
  


 9       A.    The ones in the table, yes.
  


10       Q.    And based on your knowledge and calculations,
  


11   both theoretical and factual, of the depths of the Salt
  


12   River, which of these boats would be able to be used on
  


13   the Salt River?
  


14       A.    Well, certainly in any segment from 2 on
  


15   down, the canoes and the scows -- and I think the
  


16   historical record is sufficient to document that --
  


17   rowboats, and probably the shorter of the rowboats
  


18   would be more appropriate in the upper reaches and the
  


19   longer rowboats would be fine, as well as the shorter
  


20   ones, in the lower segments.  And certainly when you
  


21   got down to Segment 6, any of these boats would have no
  


22   trouble at all.
  


23       Q.    And I don't see a Klepper noted here.  Would
  


24   you expect that a Klepper would be able to also
  


25   navigate the Salt?
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 1       A.    I would.  Lo and behold, the Utah special
  


 2   master didn't do a comprehensive accounting of every
  


 3   type of boat that might be available.
  


 4             But no, the Klepper draws very little water.
  


 5   It's a kayak.  So I draw the kayak chart on the left.
  


 6   Kayaks draw a little bit more water than canoes,
  


 7   typically, and have a smaller footprint, so the
  


 8   buoyancy factor puts them a little bit lower in the
  


 9   water.
  


10             Anything else?
  


11             283, there's been some suggestion in the
  


12   past, and I won't address that here, that canoes made
  


13   of wood and kayaks -- excuse me, canvas or wood are not
  


14   appropriate for rivers with rapids or rivers with
  


15   rocks.  And I just want to remind folks of the
  


16   information we had in our boating presentation.  These
  


17   are pictures from the early 1900s of folks in canoes on
  


18   very rocky, shallow rivers.  It's just not correct to
  


19   say that wooden and canvas boats can't take on rocks or
  


20   shallow rivers.  In both cases, these are folks that
  


21   are going upstream.  Both of them using the method of
  


22   poling to go upstream through these rapids.  So not
  


23   only can they take on rocks and -- you know, clearly,
  


24   with any kind of boat, just like with your car, you
  


25   don't drive into rocks.  You don't intentionally bang
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 1   it on things.  The intent is to go around the
  


 2   obstacles.  But when the occasional bump happens, it's
  


 3   certainly not the end of the boat, particularly at low
  


 4   flow rates where the currents are not very pushy.
  


 5             And sometimes you change your paddling
  


 6   technique, as we see on Slide 284, to something called
  


 7   snubbing.  This actually is a birch bark canoe going
  


 8   down a very rocky rapid.  So instead of using a paddle,
  


 9   what they're doing is they have a pole that basically
  


10   sticks in this water, and they're breaking their
  


11   momentum to slow themselves going down there, and they
  


12   work their way through the rocks.
  


13             Even birch bark canoes are pretty tough
  


14   beasts.  Clearly, you don't want to drop them off the
  


15   roof or drive over them in a truck, but they're made
  


16   for rivers, and rivers have obstacles in them, rivers
  


17   have tree stumps, and rivers have other things that you
  


18   could possibly hit.  They have ribs in them that give
  


19   them strength and rigidity.  They're tough little
  


20   boats.
  


21       Q.    Can canoes be used to transport goods, let
  


22   alone people?
  


23       A.    That's what canoes are for.
  


24             This is a canvas canoe.  There's, I think, a
  


25   mistaken idea that there are some canvas canoes that
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 1   are folding and they are a little floppier, built on a
  


 2   wire frame, and they tend to be a little less rigid.
  


 3   But that's not the case for all canvas canoes.  They're
  


 4   built -- some of them are built over stripping.  And
  


 5   they're quite rigid.  And, again, they are able to go
  


 6   up shallow, rocky streams.  You see a guy here poling
  


 7   his way up a very small river in Maine, and he's got
  


 8   his gear and some other information, and you can see
  


 9   probably a complete lack of safety equipment there.
  


10   And there he goes.  So these boats are used in a wide
  


11   range of conditions.  Again, canoes were made for
  


12   rivers.  Rivers have rocks, rivers have trees, they
  


13   have rapids.  And that's where people use them.
  


14       Q.    If we can compare the river in Slide 285 --
  


15   it looks like that's the Allagash in Maine.  How does
  


16   that compare to the Salt River?
  


17       A.    The Allagash -- this reach of the Allagash is
  


18   a much smaller river than any of Segments 2 through 6
  


19   of the Salt.  Much, much smaller.  The flow rate to
  


20   there, to me, looks like it's -- my guess, based on the
  


21   conditions, I would say there's certainly less than 100
  


22   cfs, probably in the neighborhood of 50 cfs.  And looks
  


23   like it's maybe 20 feet wide and maybe at most a foot
  


24   and a half deep at the deepest spot, probably average
  


25   depth of less than a foot.
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 1       Q.    So certainly not representative of the Salt
  


 2   River?
  


 3       A.    No.  Much smaller river.
  


 4             So we ask ourselves, are modern boats
  


 5   meaningfully similar?  If I hadn't -- if I go back up
  


 6   here a couple of slides -- if I hadn't told you that
  


 7   this wasn't a modern canoe -- other than the dress and
  


 8   the black and white, if I hadn't told you that's a
  


 9   historic canoe, you'd say that's what canoes look like
  


10   today.  Are they meaningfully similar?  Yeah, they
  


11   function the same.  You put a person in them with a
  


12   paddle or a pole and they go up and down the river.
  


13   The design is functionally the same.  They have pointy
  


14   ends, and they keep the water out and the boater in.
  


15   The use is the same.  They can use them for trade and
  


16   travel on water.  The draws really haven't changed
  


17   much.  Wooden canoes, canvas canoes weigh about the
  


18   same as plastic canoes.  It's really more about the
  


19   material you put in them as opposed to the material
  


20   they're made out of in terms of the draw.  We've heard
  


21   that from all the people who have expertise in boating.
  


22   So what's the difference?  The difference is some
  


23   improved durability.  But I readily recognize -- really
  


24   don't need to argue about the fact that the plastic
  


25   boats that are made today are more durable.  You can
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 1   beat on them, you can abuse them, you can be a lot less
  


 2   skilled and get away with some things that you might
  


 3   have had to stop and repair.  But that is not to say
  


 4   that these boats were not durable, that they fell apart
  


 5   at the slightest impact or a scratch would cause you to
  


 6   cancel your trip.  So yes, they are improved
  


 7   durability, much like my car today is improved in its
  


 8   durability from cars that were available in 1912.  But
  


 9   that says very little whether I can drive it down the
  


10   road or not.
  


11       Q.    And was there an expectation, around
  


12   statehood, that you had to repair your boat whether you
  


13   were on the Mississippi or the Colorado or the Salt or
  


14   the Verde?
  


15       A.    Well, there's still that expectation today.
  


16   So if you take a boat on a river, you should have a
  


17   repair kit with you.  The likelihood of it occurring
  


18   probably decreases today, both -- for a number of
  


19   reasons.  But folks were prepared to build their -- fix
  


20   their canoes, their boats of whatever type, when
  


21   they're on the river.  So if you read the literature
  


22   about old canvas canoes, you know, they carried a kit
  


23   where they would sew things back together and put on
  


24   materials to seal the leak, and the next day, they
  


25   would be back on the river.  That's just kind of how it
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 1   went.
  


 2             You know the story of the Kolb brothers with
  


 3   the big hole that they stuck their head through.  They
  


 4   didn't stop their trip there.  They pulled out their
  


 5   practicality and the tools they had and boat they had
  


 6   and whatever material they had, they patched their boat
  


 7   and they finished their trip.
  


 8             One of the historic expeditions from the
  


 9   early 1900s in the Grand Canyon, they thought their
  


10   boat was too long, so they cut it in half, rebuilt it 4
  


11   feet shorter with hand tools at the bottom of the Grand
  


12   Canyon, continued their trip, and successfully got down
  


13   to the bottom.  So people fix their boats.
  


14       Q.    Are you familiar with Mr. Lingenfelter's book
  


15   Steamboats on the Colorado?
  


16       A.    I've seen it.
  


17       Q.    Have you heard an account or multiple
  


18   accounts in that book of captains of steamships running
  


19   aground, having to make repairs after hitting rocks on
  


20   the Colorado?
  


21       A.    Yes.
  


22       Q.    So it happened on the Colorado.  It may
  


23   happen on the Salt, but that was an expectation of
  


24   historical boats and historical boating?
  


25       A.    It's the same as it is today.  Like I say, I
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 1   have pictures of people that have wrapped their canoes
  


 2   that looked exactly like the wrapped canoes that we saw
  


 3   yesterday from the Salt River.  These pictures were
  


 4   from the Mississippi River.
  


 5       Q.    So the question is not durability.  It's
  


 6   draw, and from an experienced boatman's perspective,
  


 7   can you get a boat down the river?
  


 8       A.    Yes.  Experience is great, but you don't
  


 9   necessarily have to be experienced.  An experienced
  


10   boatman could have a problem on a bad day and a rookie
  


11   boatman can have a problem.  And experienced boatmen
  


12   can have great success and a rookie boatman can have
  


13   great success.
  


14             So I'll just make reference to the other
  


15   parts of my boating presentation that I've given
  


16   previously where I talk about those similarities, the
  


17   similarity in appearance, similarity in function, and
  


18   what the other boating experts -- Brad here today and
  


19   earlier to Don Farmer, to Jim Slingluff, and whether or
  


20   not they are meaningfully similar.  I strongly say that
  


21   these boats are meaningfully similar for the reasons
  


22   I've already described.
  


23       Q.    Do you know if we've had any other boating
  


24   experts, aside from yourself, testifying about
  


25   meaningfully similar boats -- and Mr. Dimock?
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 1       A.    I believe Don Farmer testified to that effect
  


 2   on the Verde River.  That's what comes to mind right
  


 3   now.  There may have been others.
  


 4       Q.    Have opponents presented any experts in
  


 5   boating?
  


 6       A.    None, that I'm aware of.
  


 7             So, again, we always like to field-test these
  


 8   theories of meaningfully similar and what could and
  


 9   couldn't happen.  Brad told you a little bit about what
  


10   we did on the Salt in Segments 5 and then a little bit
  


11   into 6.  So I have some pictures here that Brad did not
  


12   have with him that I took when we were out there.  So
  


13   we had 850 pounds of material plus Brad, which he says
  


14   he's close to 200, he looks more like a 160 guy to me,
  


15   but -- and he took on some water.  He was well over
  


16   1,000 pounds in the Edith there.  We also brought a
  


17   canvas Klepper kayak.  That boat is not 110 years old,
  


18   but it's made in the same design as the boat that came
  


19   out in 1910.  We also had a McKenzie replica, which is
  


20   circa 1980.  A woman named Helen, from Bullhead City,
  


21   heard about our trip and came on down and joined us.
  


22   You'll see some pictures of that.  We had three plastic
  


23   canoes.  One of them was a tandem and two of them were
  


24   solo canoes.  A 16-foot Neoprene raft had three people
  


25   in it.  A tandem canoe means there are two people in
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 1   it.  And then one Neoprene cataraft, a smaller raft,
  


 2   and three plastic kayaks, one of which was a
  


 3   sit-on-top -- well, maybe two were sit-on-tops.  You'll
  


 4   see the pictures here in just a second.
  


 5             This is this year in August.  We went in at
  


 6   about -- we were on about water about 6:30, a little
  


 7   earlier than that, started to load the boats.  We got
  


 8   off down to the Granite Reef about 10:30.  Flow rates
  


 9   ranged from 653 at Stewart Mountain.  The Verde came
  


10   in.  We were at 746.  Again, we were below median.  And
  


11   we were about a 12-mile run.  That was Slide 288.
  


12             On 289 is just a picture of Brad sitting in
  


13   his boat.  I'll show you a few pictures, then I'll go
  


14   over and show you a few more from a separate source
  


15   here.
  


16             This is the Edith.  And, again, it's pretty
  


17   much an exact replica of what the Kolb brothers used in
  


18   1910.  It is a wooden boat, flat bottom, rocker, wooden
  


19   oars.  It seats one person in the cockpit.  Although
  


20   Brad assured me if I found someone cute enough, he
  


21   would squeeze in with another person in the cockpit.
  


22   And we successfully floated on down.
  


23             This is a picture of the Klepper.  It happens
  


24   to be me paddling it at this particular moment.  You
  


25   can see it's just about as long as the Edith.  Again,
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 1   we're at Segment 5 right here.
  


 2       Q.    The Edith in that picture is loaded with the
  


 3   850 additional pounds.  Is that right?
  


 4       A.    It is.  It is.
  


 5             And he was talking about the water he took
  


 6   on.  It's funny, before we got to that rapid where he
  


 7   got hung up, I looked at the boat and I said to one of
  


 8   the other boaters, "I think he's riding low."
  


 9             They said, "I don't think he is."
  


10             I said, "Yeah, looks like he's a full panel
  


11   lower."
  


12             It would have been nice if we had pulled over
  


13   and looked at his compartments at that point.  But
  


14   these are things you learn.
  


15             So there's the Klepper.  And there's the
  


16   McKenzie dory, 1960 replica.  It's wood and fiberglass,
  


17   and both the Klepper and the McKenzie here and all the
  


18   other boats made it down without incident.
  


19       Q.    Jon, what are the dimensions of this dory?
  


20       A.    Oh, boy, it's at least as long as Brad's
  


21   Edith, so I'd say I would put it in the 17-foot range,
  


22   maybe a little bit longer.  It's probably 6 feet at the
  


23   beams wide.  And it's -- this particular day, it's
  


24   fairly lightly loaded, but it's a much heavier boat.  I
  


25   think in this boat -- oh, boy, I think there were eight
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 1   of us or nine of us that were moving it.  Much heavier
  


 2   than Brad's boat empty with stuff out of it.
  


 3       Q.    Did this boat have any issues on the Salt?
  


 4       A.    Not at all.  It went through the places --
  


 5   where Brad got stuck, he talked about it, but I'll show
  


 6   you some pictures there.  He went in and hit that first
  


 7   rock and got stuck, and Helen came along behind.  She
  


 8   went a little to the right and scooted right on
  


 9   through.  I think -- I'm pretty sure that even with his
  


10   water in there, had Brad gone right in this one little
  


11   segment, he would have scooted on through there without
  


12   a problem.
  


13       Q.    So she didn't get stuck once?
  


14       A.    Not once.
  


15             So I'll just show you some pictures here.
  


16   This will probably be our last field trip.  This is the
  


17   put-in.  You kind of see the range of boats that were
  


18   there.  You can see the size difference between the
  


19   dory here.  Helen's in the white boat, and Brad's boat,
  


20   which is barely visible here behind and Tom and Brad.
  


21   Yellow solo canoe, red solo canoe, red tandem canoe,
  


22   16-foot Neoprene raft.  It had three people in it, a
  


23   cooler, and some other gear.
  


24             There's the cataraft down there and one of
  


25   the kayaks.  And we were putting in at Saguaro Ranch.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 632


  


 1   We had a short carry down a steep bank to get the boats
  


 2   in the water.
  


 3             Then we're on the water and it was a very
  


 4   pleasant morning.  Sun came up, beautiful sky.
  


 5             There's Brad out in the water.  And as he
  


 6   mentioned, it's kind of difficult to tell how much
  


 7   water you're drawing in these things, particularly when
  


 8   you have water inside your boat, because if you tip
  


 9   your boat a little bit, the water sloshes over to that
  


10   side and brings you down even more.  But you can see --
  


11   if you look carefully at these photos, you'll see,
  


12   particularly at the front of the boat, it starts to
  


13   drop in this reach right here.
  


14             This is a long pool reach, the upper end of
  


15   Segment 5.
  


16             There's the Klepper paddling along.  There
  


17   you see an indication that it's riding a little bit
  


18   lower.  In fact, there's Brad.  He's bailing out the
  


19   water.  And he had quite a bit of water there in that
  


20   compartment that's behind in there.
  


21       Q.    Is he still floating in that reach?
  


22       A.    Oh, yeah.
  


23       Q.    Right there?
  


24       A.    Yeah.
  


25       Q.    So he's just sunken into the water a little
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 1   more, but he's not aground there?
  


 2       A.    No, not here.  No.  The shallow parts of the
  


 3   river --  And the place where he got stuck is a place
  


 4   called Pirate Island.  There's two ways to go.  You can
  


 5   go through Bridge Rapid or you go on this other chute,
  


 6   and it's kind of a high water chute.  Most of the water
  


 7   goes over towards Bridge Rapids.  From talking at the
  


 8   sheriff's department, they say, "We always go over on
  


 9   that chute."  So I figured, well, if they're taking the
  


10   jet boats there, we should try to go in there.  We had
  


11   scouted it at 950, and the flow had dropped 300 cfs, so
  


12   there was a little less flow than when we had done our
  


13   scout run the week before, and so it was a little
  


14   shallower, and, again, we took on some water.  So
  


15   retrospect, should have pumped the water, should have
  


16   gone the other direction where most of the water went.
  


17   But I shouldn't have listened to the cops either.
  


18             Somebody else taking a spin at the oars of
  


19   the McKenzie.
  


20             And this is kind of what it looks like.  This
  


21   is the second of the shallowest spot, this place called
  


22   Shotgun riffle or Shotgun -- something or other.  This
  


23   is in the vicinity where the old Sheep Bridge was.
  


24   There are three kind of shallowish spots.  One is in
  


25   the riffle where he got stuck in a chute.  This is the
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 1   second of them.  This is actually shallower than that
  


 2   chute.  And then there's a third spot that's down by
  


 3   Foxtail takeout.  There's a long rocky riffle in there,
  


 4   which is also shallow.  And Brad made this part right
  


 5   here with no trouble at all, as well as he did in the
  


 6   next one.  So these are actually --  This one is, for
  


 7   sure, shallower than the reach upstream where he did
  


 8   get stuck.  But here he's doing it without the water,
  


 9   the extra 500 pounds.
  


10                  COMMISSIONER HORTON:  Jon, excuse me, is
  


11   there still a Sheep Bridge up there?
  


12                  THE WITNESS:  No.  It's just the
  


13   abutments are there.  I think they lost the bridge in
  


14   1966.
  


15                  COMMISSIONER HORTON:  I'd better get
  


16   up-to-date.
  


17                  THE WITNESS:  Yeah.
  


18                  There is a Sheep Bridge on the Verde,
  


19   though.  You may be thinking of that.
  


20                  Here you can see him riding higher here
  


21   once the water's been out.  It's a beautiful boat.
  


22   It's a really nice-looking boat.
  


23                  Moving on down the stream, some of the
  


24   banks on the river are cut and some are vegetated.
  


25   This is in the segment that's downstream of the Verde
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 1   confluence.  We're now on Segment 6.  You can see Brad
  


 2   in the distance coming towards me and paddling on past.
  


 3   Piece of cake.  He's just stretching his legs at this
  


 4   point.  And pumping out some more water.
  


 5                  These photos aren't exactly in spatial
  


 6   order because I'm using different folks.  But all of
  


 7   the photos from this trip have been disclosed.  You're
  


 8   welcome to page through them and ask me specific
  


 9   questions about them.
  


10                  This is closer to Coon Bluff, I believe.
  


11   It's down, again, to the end of the reach.  We're kind
  


12   of getting into the reach where Granite Reef backs up
  


13   some water and the current slows down quite a bit.
  


14   This is the takeout at Granite Reef recreation area, a
  


15   little gap in the weeds there.
  


16                  Brad's a little shaggier in these
  


17   pictures than in the past.
  


18                  This is the load we put in there, bags
  


19   of -- 50-pound bags of sand and then water jugs that
  


20   were full of water.  I realized I could save money on
  


21   sand and just fill up my water jugs and create some
  


22   weight.
  


23                  And this is a picture of some of the
  


24   boaters that came along.  Here's the cataraft and the
  


25   McKenzie.  Helen driving her boat.  Brad.  Brad riding
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 1   low at the beginning.
  


 2                  This is the rapid right below the Water
  


 3   Users put-in, such as it is.  A sit-on-top kayak, that
  


 4   happens to be Don Farmer, if you remember him.
  


 5                  This is at the Blue Point Bridge after
  


 6   he had pumped out, we're back on our way again.
  


 7                  We did a little boater cleanup on the
  


 8   way here, picked up some trash.
  


 9                  And that's back at the start.  Looking
  


10   at Stewart Mountain Dam in the distance, our flotilla
  


11   of boats.
  


12                  I think that's about enough.  There's
  


13   some wild horses that you see there in the background.
  


14   That's probably enough.
  


15                  MR. BREEDLOVE:  Jon, what kind of camera
  


16   are you using?
  


17                  THE WITNESS:  I personally am just using
  


18   a little --
  


19                  MR. BREEDLOVE:  GoPro.
  


20                  THE WITNESS:  I had my GoPro with me,
  


21   but these are not GoPro shots.  Other guys that were
  


22   taking pictures had nice, 35-mm cameras.  About a third
  


23   of these shots are mine, not the pretty ones,
  


24   unfortunately.
  


25                  So our trip summary, I would call it a
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 1   success.  Boats and boaters got there, no damage to the
  


 2   boats.  And we concluded that wooden boats can run down
  


 3   this river.  No problem at this flow rate.  I
  


 4   personally have done this reach as low as 90 cfs and
  


 5   never had to get out of my boat and push in a lightly
  


 6   loaded canoe.
  


 7                  So information that I've given you,
  


 8   Slide 294, the entire Salt River has a permanent,
  


 9   reliable flow.  It occurs within a predictable range.
  


10   90 percent of the time, it's sufficient to float
  


11   shallow-draft boats all year -- the vast majority of
  


12   the year and larger flat-bottom boats seasonally at
  


13   higher flow.  And in every place that we've seen and
  


14   the evidence we've seen, there's always a well-defined
  


15   boating channel that conveys the ordinary, normal flow
  


16   of the river in which boats can sit and float.
  


17                  And I have nothing new to add to this
  


18   discussion on the Colorado River.
  


19                  I just remind the Commission members
  


20   that the Colorado River is navigable, and it has
  


21   conditions of flood and drought, has seasonal variation
  


22   as shown in 296, has sand bars, has rapids subject to
  


23   lots of different types of things, channel position,
  


24   bed erosion.  It's not listed in Rivers and Harbors
  


25   Act, yet it is a navigable river.
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 1                  I think I added this picture on
  


 2   Slide 298 of the Colorado River and you can see a wide
  


 3   and shallow, rapidly shifting, navigable river.
  


 4                  So I concluded that those types of
  


 5   characteristics are not definitive of a non-navigable
  


 6   river.  So what is?  Is the river deep enough for
  


 7   boating?  Is it wide enough for boating?  Are there
  


 8   natural obstructions that prevent boating over long
  


 9   reaches, are the points I make on Slide 299.  And I
  


10   think I've heard some folks say that, "Mr. Fuller has a
  


11   standard that says it's only depth."  Well, you've been
  


12   sitting here for 299 slides so far, only a few of which
  


13   deal with depth, and I think it's pretty clear that my
  


14   standard is not limited to depth.  However, I will
  


15   point out when I say that it's all about depth, that if
  


16   you don't have the depth for boating, you don't have a
  


17   navigable river.  So it is kind of a binary criteria
  


18   that you need to get past.  Just because of the fact
  


19   that you have the depth doesn't necessarily make it a
  


20   navigable river.  There's always other characteristics
  


21   such as I have spent many hours now describing to you.
  


22   BY MR. SLADE:
  


23       Q.    Jon, before you conclude, I've asked the
  


24   other experts, and I'll ask you:  Is the Salt River a
  


25   shallow desert stream?
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 1       A.    It is a desert stream.  And there are some
  


 2   times of year where there's places where it's shallow.
  


 3   But no, I wouldn't necessarily characterize it as a
  


 4   shallow desert stream.  It's a pretty big river.
  


 5             So as we finish, Slide 300, we remind
  


 6   ourselves of the characteristics of navigability under
  


 7   our federal test here, the Daniel Ball test, which
  


 8   tells us that it must be "a watercourse that was in
  


 9   existence on February 14, 1912, and at that time was
  


10   used or susceptible to being used, in its ordinary and
  


11   natural condition, as a highway for commerce, over
  


12   which trade and travel could have or were -- were or
  


13   could have been conducted in the customary modes of
  


14   trade and travel on water."  So those three big
  


15   criteria.
  


16             On Slide 301, clearly, the river existed in
  


17   1912.  And I'm applying these to Segments 2 through 6.
  


18   Portions of it were used as a highway of commerce, and
  


19   all of it was susceptible to use as a highway of
  


20   commerce -- these are facts -- for trade and travel on
  


21   water by modes that were customary as around the time
  


22   of 1912.  So based on that, I conclude that these
  


23   segments make the river navigable waterway in the state
  


24   of Arizona.
  


25             And that, finally, is the end of my
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 1   presentation.
  


 2                  CHAIRMAN NOBLE:  Is there anybody who
  


 3   wants to question Mr. Fuller?
  


 4                  We're breaking for lunch.  Make sure the
  


 5   court reporter gets your questions and answers.  We'll
  


 6   break for lunch and come back at 1:30.
  


 7             (A recess was taken from 11:53 a.m. to
  


 8   1:28 p.m.)
  


 9                  CHAIRMAN NOBLE:  Inasmuch as everyone's
  


10   here, let's begin.  Let the record reflect that
  


11   Commissioner Jim Henness is not with us this afternoon.
  


12                  Mr. Murphy?
  


13                  MR. MURPHY:  Mr. Chairman, Tom Murphy on
  


14   behalf of the Gila River Indian Community.
  


15
  


16                     CROSS-EXAMINATION
  


17   BY MR. MURPHY:
  


18       Q.    Good afternoon, Mr. Fuller.
  


19       A.    Good afternoon.
  


20       Q.    I drew the short straw, so I get to go first.
  


21             And what I've got on the screen behind us is
  


22   the PDF version of the latest PowerPoint that you
  


23   presented earlier this week.  I've got the control over
  


24   here, but if there's a slide that you feel we need to
  


25   go to, we can certainly go to that.  I took the exhibit
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 1   number off the very first one of mine, so that page
  


 2   numbers match up with whatever your slide numbers were.
  


 3   So why don't we just jump in.
  


 4             On your direct examination with Mr. Slade,
  


 5   you indicated that you participated in this case with
  


 6   briefings with the Attorney General's office.  Do you
  


 7   remember that?
  


 8       A.    Yes.
  


 9       Q.    How many times did you participate in
  


10   briefings with the AG's office?
  


11       A.    Just to clarify, I'm not sure what you mean
  


12   by "briefings."  But I certainly had meetings with
  


13   Mr. Slade and other attorneys from the AG's office.
  


14   How many times was the question you asked me?  I don't
  


15   know.  Over what time period?  With respect to just the
  


16   Salt River?
  


17       Q.    Sure.
  


18       A.    Over what time period?
  


19       Q.    Let's say within the last -- last year.
  


20       A.    And, again, I'm not trying to be difficult,
  


21   but, you know, on a break, we stand in the hall and we
  


22   chat about the case.  So meetings where one of us went
  


23   to the other's office or something?  In the last
  


24   year --
  


25       Q.    Now, I think when you were testifying about
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 1   that with Mr. Slade, you were talking about how the law
  


 2   applicable to the case was presented to you, right?
  


 3       A.    Yes.
  


 4       Q.    Now, were you provided with copies of the
  


 5   applicable legal cases?  Was this something that was
  


 6   given to you, like in a memo form, or how is it that
  


 7   you gained your knowledge on the legal precedent
  


 8   applicable to this?
  


 9       A.    I've been working on navigability since 1992,
  


10   so I've had many, many conversations.  I've sat here
  


11   and listened to folks like you.  I've read a lot of
  


12   briefs, listened to the folks -- different incarnations
  


13   of ANSAC.  So I've worked on other states in
  


14   navigability cases, learned about elements of
  


15   navigability law over a long period of time.  To my
  


16   recollection, I've never been given a memo specifically
  


17   for me about the AG's opinions about navigability.
  


18       Q.    What is your current understanding of, for
  


19   lack of a better way to put it, the commerce aspect of
  


20   the federal test for navigability?
  


21       A.    Well, in the Daniel Ball case, it does talk
  


22   about -- or, in the Arizona Revised Statutes, it does
  


23   talk about it being a highway for commerce.  My
  


24   personal understanding of commerce would include both
  


25   trade and travel, and that there's some
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 1   business-related reason for the travel and trade --
  


 2   trade and travel on the water.
  


 3       Q.    Maybe in a little more depth, what do you
  


 4   mean when you say "business-related reason"?
  


 5       A.    Well, I mean it just like that, business.
  


 6       Q.    Making money?
  


 7       A.    No, I'm not sure making money.  Could be
  


 8   exchange of goods.  I don't know that there necessarily
  


 9   needs to be profit.  Could be losing money, I suppose.
  


10   Although the objective of business is not to lose
  


11   money.
  


12       Q.    Do you believe that --  When you talk about,
  


13   then, the commerce element of the federal test for
  


14   navigability, do you think that's referring to
  


15   present-day commerce or the kinds of commerce that took
  


16   place at the time of statehood?
  


17       A.    Well, I believe the phrase "as of the time of
  


18   statehood" certainly makes some sort of reference as of
  


19   the time of -- in Arizona's case, it would be 1912.
  


20   But I think it would be inclusive of the time before
  


21   statehood.  And I think the whole purpose of reserving
  


22   these areas as potential highways of commerce would be
  


23   also for an eye to the future as well.
  


24       Q.    Assume for a moment that these hearings were
  


25   taking place, let's say, in 1930 or 1940 instead of
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 1   today.  If that had occurred, we wouldn't have heard
  


 2   from Mr. Williams, right?
  


 3       A.    I don't believe he was alive then, so I guess
  


 4   not.
  


 5       Q.    We wouldn't have heard from Mr. Mickel?
  


 6       A.    Or you or I.
  


 7       Q.    Right.
  


 8             And we wouldn't have heard the same kind of
  


 9   evidence then that we are hearing today about modern
  


10   recreation.  Would that be a fair statement?
  


11       A.    You know, I really can't speak to who would
  


12   have done what in 1930 or 1940.
  


13       Q.    So we don't know?
  


14       A.    I don't know.
  


15       Q.    At what point did the role of the state, if
  


16   you know, change from presentation of evidence of
  


17   navigability to advocacy for navigability in these
  


18   proceedings?
  


19       A.    It was after the last round of hearings.  I'm
  


20   a little fuzzy on the dates.  My recollection, that
  


21   was -- seems like we're coming up on 10 years -- maybe
  


22   8 or 10 years ago.  It was after those hearings.
  


23                  MR. SLADE:  Pardon me, Counsel.
  


24                  Mr. Chairman, I think we've lost the mic
  


25   on the witness.
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 1                  THE WITNESS:  No.  I can hear it being
  


 2   amplified.
  


 3                  CHAIRMAN NOBLE:  Joe, I'm afraid it is
  


 4   being amplified.
  


 5                  MR. SPARKS:  Joe, if you want to sit
  


 6   closer, if that works for you.  But I don't think
  


 7   Mr. Fuller's going to want to be up here a day and a
  


 8   half shouting, so he's probably going to talk about
  


 9   that tone the whole time.
  


10                  CHAIRMAN NOBLE:  Is it Mr. Murphy or
  


11   Mr. Fuller you're having difficulty with?
  


12                  MR. SPARKS:  The witness.
  


13                  CHAIRMAN NOBLE:  Okay.  Do your best,
  


14   please, Mr. Fuller.
  


15                  THE WITNESS:  I am.
  


16   BY MR. MURPHY:
  


17       Q.    Do you recall, in terms of that shift from
  


18   the presentation of evidence to advocacy, how that took
  


19   place?
  


20       A.    No, I really don't.
  


21       Q.    Was there a point at which your work shifted
  


22   from collecting and presenting the facts to taking an
  


23   advocate-type role in these proceedings?
  


24       A.    Well, let me be clear what I mean by an
  


25   advocate.  So collecting the facts and presenting the
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 1   facts has always been the role of an expert witness.
  


 2   And I believe I'm continuing to do that.  The only
  


 3   difference, really, is at the end or at the beginning
  


 4   saying, "I believe the river is navigable in its
  


 5   ordinary, natural condition."  It's really --  I
  


 6   haven't changed my opinion, I haven't changed the
  


 7   facts.  It's just stating that at the end.
  


 8       Q.    So just so we're clear on this, the fact
  


 9   that -- at what point in time, I guess, temporally,
  


10   let's say, with the Salt River did you arrive at a
  


11   conclusion that the Salt River, at least in certain
  


12   segments, is navigable?
  


13       A.    Me personally?
  


14       Q.    Yeah.
  


15       A.    In the early '90s would be the first -- that
  


16   would have been on the Lower Salt, from Granite Reef on
  


17   down.
  


18       Q.    Then at what point was it in these
  


19   proceedings that you first publicly took the position
  


20   in your presentations that, "I concluded that the Salt
  


21   River is navigable in certain segments"?
  


22       A.    Yeah, I would have to go back and review the
  


23   transcripts from the last time.  But as I recall it, I
  


24   believe it was in these hearings is where I'm making
  


25   that statement.
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 1             Let me clarify, too, when you say "advocate,"
  


 2   the Land Department is advocating for navigability.
  


 3   I'm presenting facts and reaching a conclusion.  I
  


 4   don't know if that counts in your definition of
  


 5   advocating or not.  They have a different role than
  


 6   what I have.
  


 7       Q.    Okay.  We'll probably talk about that a
  


 8   little bit more.
  


 9       A.    Good.
  


10       Q.    Let's talk about -- I've got slide 3 of your
  


11   presentation, which is Exhibit 364, that we've talked
  


12   about earlier this week.  And the first bullet point
  


13   talks about the State Land Department's report, and
  


14   your first bullet point says, "Prepared as Directed by
  


15   Arizona Legislature."  Do you see that?
  


16       A.    Yes.
  


17       Q.    Now, is your work directed directly by the
  


18   Arizona legislature or is it directed through the State
  


19   Land Department?
  


20       A.    State Land Department.
  


21       Q.    At the point that there was at least a
  


22   decision for the State Land Department to publicly take
  


23   a position on the navigability of the Salt River, was
  


24   there any additional effort made to collect and present
  


25   facts to support that position?
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 1       A.    Not specifically, no.  There were new facts
  


 2   collected as things became available through the
  


 3   passage of the past two decades.  We certainly included
  


 4   those.  But they were not -- not specifically directed
  


 5   at an advocacy position.
  


 6       Q.    Now, one of the statutes that's mentioned in
  


 7   the sequence here would be A.R.S. 37-1124, and
  


 8   subsection B of that says, "After collecting and
  


 9   documenting all reasonably available evidence regarding
  


10   the condition and usage of a watercourse as of
  


11   February 14, 1912, the present uses of the underlying
  


12   land and the public trust values associated with the
  


13   watercourse, if any, the department shall promptly
  


14   transmit all of the evidence to the commission."
  


15             You've probably read that statute in the
  


16   past.
  


17       A.    I probably have.
  


18       Q.    Okay.  And would it be fair to say that what
  


19   you've done here is actually broader than what that
  


20   statute requires?
  


21       A.    I'm not understanding how you say it, so I
  


22   don't think so.
  


23       Q.    Let me read the first line again.  "After
  


24   collecting and documenting all reasonably available
  


25   evidence regarding the condition and usage of a
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 1   watercourse as of February 14, 1912, the present uses
  


 2   of the underlying land and the public trust values
  


 3   associated with the watercourse . . . ."
  


 4             I mean, you've provided not only information
  


 5   relating to condition and usage as of February 14,
  


 6   1912, but a substantial amount of information of
  


 7   condition and usage prior to that date, right?
  


 8       A.    Just so I understand your question, you're
  


 9   separating the information as of the date of statehood
  


10   from information that predates statehood?
  


11       Q.    Right now, yeah.
  


12       A.    So, I guess, the direct answer to your
  


13   question is yes, we have provided information beyond
  


14   what the condition of the river was as of the date
  


15   of -- the specific date of statehood.  Yes, we have
  


16   provided more information than just the date of
  


17   statehood.
  


18       Q.    And you've also provided a substantial amount
  


19   of information on the condition and usage of the Salt
  


20   River after statehood, right?
  


21       A.    That's true.
  


22       Q.    Do you have any understanding of the
  


23   relationship between what's in the state statutes,
  


24   what's in the state cases, and what's in the federal
  


25   cases regarding navigability?
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 1       A.    Yes.
  


 2       Q.    What's that understanding?
  


 3       A.    I have read the state statute and its various
  


 4   incarnations over the past couple of decades.  I have
  


 5   read opinions about the federal standard.  I've
  


 6   certainly listened to a lot of opinions about the
  


 7   federal standard, so that's the nature of my
  


 8   understanding.
  


 9             And you should separate, too, from -- I think
  


10   what you're reading there is about the Land Department,
  


11   and I'm the Land Department's contractor, so there's
  


12   probably some differences in terms of what my role is
  


13   for them and what their role is.  In regard to their
  


14   role, you should probably ask them those questions.
  


15       Q.    Sure.
  


16             If there was a conflict between what a case
  


17   decided and the State of Arizona says on navigability
  


18   and what the United States Supreme Court says about
  


19   navigability, do you have any understanding of which of
  


20   those would control?
  


21       A.    I think that's something for you lawyers to
  


22   argue about.
  


23       Q.    All right.  Your PowerPoint presentation, if
  


24   I have this correctly, is based upon the last revision
  


25   to the study that you did on the Salt River.  And that


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 651


  


 1   was in 2003?
  


 2       A.    Last update was in 2003 until this.
  


 3       Q.    With regard to differences between the
  


 4   information presented in your PowerPoint and what's in
  


 5   that 2003 report, how would you summarize the
  


 6   additional information in the PowerPoint?
  


 7       A.    Where we came across new information that was
  


 8   not available to us at that time, we included it.
  


 9       Q.    So part of that new information was
  


10   newly-research articles, right?
  


11       A.    New research articles?  I guess there were
  


12   new research articles.
  


13       Q.    I said "newly-researched" -- let's say
  


14   newly-researched newspaper articles?
  


15       A.    We did find some additional newspaper
  


16   articles, yes.
  


17       Q.    I think you mentioned the Library of
  


18   Congress's site called Chronicling America?
  


19       A.    Yes, I did.
  


20       Q.    There were also some additional trips that
  


21   you took on the Salt River between 2003 and now?
  


22       A.    Yes.
  


23       Q.    More than one?
  


24       A.    Yes.
  


25       Q.    Some additional fieldwork?
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 1       A.    Yes.  Those trips are fieldwork.
  


 2       Q.    Was there additional fieldwork, though,
  


 3   beyond the trips?
  


 4       A.    Yes.
  


 5       Q.    Let's look at --  In terms of the field
  


 6   experience that you have with the Salt River, do you
  


 7   personally divide between the experiences you have that
  


 8   are personal recreational trips that you've taken and
  


 9   then trips that you've taken in support of doing your
  


10   report here today?
  


11       A.    Divide in what sense?
  


12       Q.    Do you distinguish between them?
  


13       A.    In what sense?
  


14       Q.    In any sense.
  


15       A.    Between trips I've taken for recreation --
  


16   yes, I can think of trips that I've taken for
  


17   recreation, but every trip on the Salt River, I learn
  


18   more about it, which certainly informs on my
  


19   understanding of the river and its characteristics.  So
  


20   yes and no.
  


21       Q.    I guess maybe a better, more artful, way to
  


22   ask the question would be, does your PowerPoint
  


23   presentation include information gleaned from both your
  


24   personal recreational experiences on the Salt River and
  


25   professional work that you've done for the State Land
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 1   Department?
  


 2       A.    Yeah.  It includes both.  Information's
  


 3   information.
  


 4       Q.    You have made no secret about it.  You do
  


 5   utilize the Salt River or segments of the Salt River
  


 6   for personal recreational purposes?
  


 7       A.    I do.
  


 8       Q.    Are there times where you've combined, for
  


 9   lack of a better way to put it, personal recreation
  


10   trips with some work for the State Land Department, or
  


11   is it usually one or the other when you go out there?
  


12       A.    Do you ever enjoy a day at work?
  


13       Q.    Sure do.
  


14       A.    Same answer.  So there's days that I enjoy
  


15   work and there are days like today.
  


16                  THE WITNESS:  I'm talking about this
  


17   afternoon, Eddie.  Not this morning.
  


18                  MR. MURPHY:  Up until 1:30 today is what
  


19   he's saying.
  


20   BY MR. MURPHY:
  


21       Q.    My perception was you seem to react somewhat
  


22   strongly to Mr. Slade's questioning about your personal
  


23   experiences and views on the river for recreation as
  


24   they potentially affect your opinion.  I think -- to
  


25   quote you, I think you said that it didn't play a role
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 1   and, quote, shuts the door on that bogus claim.
  


 2       A.    I think he was asking a different question
  


 3   than what you're asking me right now.  But yeah.
  


 4       Q.    Do you think that your personal recreational
  


 5   experiences have influenced your professional opinions
  


 6   about the Salt River?
  


 7       A.    They haven't changed my conclusion about it.
  


 8   But as I have said, the times where I've recreated on
  


 9   the river certainly inform on my understanding of the
  


10   river.
  


11       Q.    I don't know if I asked this when you and I
  


12   last met, which was on the Gila River, but are you --
  


13   are you a member of any of these whitewater or paddling
  


14   groups?
  


15       A.    By "these," you mean what?
  


16       Q.    I think there's Southwest Paddlers.
  


17       A.    No.  I'm not a member of that group.
  


18       Q.    American Whitewater?
  


19       A.    Definitely not that.
  


20       Q.    I'm trying to --  You probably would know
  


21   better than me.  I mean, are you --  Have you joined
  


22   any of these groups?
  


23       A.    I pay no dues to any boating group or boating
  


24   advocacy group or anything like that.  I am on the
  


25   LISTSERV of people that get emails about Grand Canyon
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 1   boating, but that's just free.
  


 2       Q.    Do you post trip reports to any websites
  


 3   regularly?
  


 4       A.    No.  Well, occasionally, I'll mention it on
  


 5   Facebook.  You consider that a website?  I guess it is.
  


 6   But not regularly.
  


 7       Q.    You would agree that even though you
  


 8   personally utilize the Salt River for recreation, there
  


 9   is definitely a difference between assessing a river
  


10   for scientific purposes and enjoying it?
  


11       A.    I've been studying rivers for over 30 years.
  


12   I've worked on probably over 500 rivers.  I can't think
  


13   of a single day where I haven't enjoyed the scientific
  


14   investigation.  And there's certainly a recreational
  


15   element, in my mind, of being out in the bright sun or
  


16   the rain or the snow, standing on a river or standing
  


17   in a river, sitting in a boat.  So I find that
  


18   enjoyable.  I guess if that's offensive to you, I'm
  


19   sorry, but I enjoy my work.  I make no apologies for
  


20   that.
  


21       Q.    No.  It makes me jealous more than anything.
  


22             But even when you're in that sort of
  


23   situation, there's a point at which you've got, you
  


24   know, the composition book open and you may be taking
  


25   notes versus a time you're just kind of laying back and
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 1   looking up at the sky, right?
  


 2       A.    That's true.
  


 3       Q.    When you told me that you formed an opinion
  


 4   as to the navigability of the Salt River in the early
  


 5   1990s, did you express that opinion to anyone at the
  


 6   time?
  


 7       A.    Probably my wife; probably my parents;
  


 8   probably, to their regret, my children; and maybe our
  


 9   project team.  I don't know about anybody else.  There
  


10   may have been conversations with the Land Department.
  


11   Maybe.  I don't know.
  


12       Q.    Do you think you ever expressed that opinion
  


13   to other hydrologists?
  


14       A.    Probably.  I work with hydrologists.  I am a
  


15   hydrologist.
  


16       Q.    Did you ever express that opinion in writing
  


17   anywhere?
  


18       A.    With regard to the Salt River, not that I'm
  


19   aware of.
  


20       Q.    Let's talk for a few minutes about river
  


21   braiding.  And I'm showing on the screen Slide 13 that
  


22   you talked about earlier.  And I think when you were
  


23   asked about river braiding, one of the things that you
  


24   had said earlier this week was, "It's surprising to me
  


25   that this is an issue."  And I think a subsequent
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 1   statement you made is that the issue is how deep they
  


 2   are.
  


 3       A.    Yes.
  


 4       Q.    Does that sound accurate?
  


 5       A.    That's not accurate, you said?
  


 6       Q.    No.  Does that sound accurate?
  


 7       A.    Yeah, that sounds reasonable.
  


 8       Q.    I think one thing you also said was that the
  


 9   reality of rivers is that they exist in a continuum.
  


10   Is that accurate?
  


11       A.    In terms of their channel planform, yes.
  


12       Q.    I think you also described the Salt River as
  


13   transitional below the Verde confluence.
  


14       A.    I don't recall using the word "transitional."
  


15       Q.    What happens to the Salt River at the Verde
  


16   confluence?
  


17       A.    The flow picks up.  The characteristics of
  


18   the channel don't change.  You get a little ways below
  


19   the Verde confluence, today there's some transition in
  


20   the channel because of backwater created by Granite
  


21   Reef.  From my observations of maps made of the Salt
  


22   River below the Verde confluence, as you enter the Salt
  


23   River valley, the slope flattens out.  As least in the
  


24   Ingalls survey, there were longer reaches where there
  


25   was a north and south channel.  From the historical
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 1   descriptions, there doesn't appear, to me, to be a
  


 2   significant difference between the Segment 5 -- the
  


 3   geometry characteristics of Segment 5 and the channel
  


 4   planform as what existed in its ordinary and natural
  


 5   condition in Segment 6.
  


 6             The other aspect of the channel transition is
  


 7   in the degree of confinement in the width of the
  


 8   floodplain.  In Segment 6, the active channel, which
  


 9   includes areas outside the boating channel, become
  


10   quite a bit wider in the downstream direction.  The
  


11   flood channel becomes more braided, has more of a
  


12   compound channel -- more obviously compound channel
  


13   geometry than it is in Segment 5.
  


14       Q.    So there's more of a tendency toward braiding
  


15   in Segment 6.  Is that what you're saying?
  


16       A.    No, it isn't what I said.  But let me see if
  


17   I agree with that or not.
  


18             By "more," you mean slightly more?  Yeah,
  


19   maybe slightly more.  And it depends what you mean by
  


20   "braiding."  Certainly I don't mean braiding in the
  


21   sense of the photograph we used to be looking at here
  


22   on Slide 9, I think it was.
  


23       Q.    13?
  


24       A.    13, there you go.
  


25             I don't think we ever saw anything like
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 1   what's on the left on the Salt River, except at a
  


 2   larger scale during large floods.
  


 3                  COMMISSIONER ALLEN:  Mr. Chairman?
  


 4
  


 5             EXAMINATION BY COMMISSIONER ALLEN:
  


 6                  COMMISSIONER ALLEN:  What time frame are
  


 7   we looking at?
  


 8                  THE WITNESS:  You're asking me?
  


 9                  COMMISSIONER ALLEN:  Yes.
  


10                  THE WITNESS:  Mr. Allen, I'm speaking of
  


11   the river in its ordinary and natural condition.
  


12                  COMMISSIONER ALLEN:  That's what I
  


13   thought.
  


14                  THE WITNESS:  Once the river became
  


15   disturbed -- if you look at the 1930 area photographs,
  


16   you see something that's more akin to a classic braided
  


17   river.
  


18
  


19                CROSS-EXAMINATION (Continued)
  


20   BY MR. MURPHY:
  


21       Q.    And if there is braiding on the Salt River,
  


22   it would be more common or there would be a greater
  


23   tendency toward that condition on the Lower Salt than
  


24   the Upper Salt?
  


25       A.    Yes.  Tell me what you mean by "Upper Salt"
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 1   first.  Are you talking about Segments 1 through 4?
  


 2       Q.    1 through 4 versus 5 and 6.
  


 3       A.    There's definitely more tendency -- more
  


 4   freedom to braid in Segment 6 than in Segments 2
  


 5   through 4.
  


 6       Q.    Now just so I understand this -- and, again,
  


 7   correct me if I'm wrong -- so your testimony was that
  


 8   even in a river -- braided river, that there's a
  


 9   generally a single low flow -- or, single boating
  


10   channel, I think is what you called it.
  


11       A.    No, I never said that at all.
  


12       Q.    Well, what did you say about where the
  


13   channel is located?
  


14       A.    I said in a compound river, there is
  


15   generally a low flow channel, which is well-defined.
  


16   And there can be a braided flood channel.  That's what
  


17   I talked about.
  


18       Q.    What do you mean by "a compound river"?
  


19       A.    I think I spent a long time talking about
  


20   that in other venues, previous iterations here.
  


21   Compound channel --  Actually, your own witness has
  


22   stuff about compound channels in his report, so I would
  


23   assume you would have been educated by that.  Do you
  


24   want me to go through this in more detail again?
  


25       Q.    Well -- I mean, what's a compound channel?
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 1       A.    Compound channel is what it sounds like.  It
  


 2   has a compound type of pattern.  It has a single
  


 3   defined channel, which tends to be sinuous or
  


 4   meandering, inset within a braided flood channel.  So
  


 5   it's a compound of two different channel patterns, if
  


 6   you will.
  


 7       Q.    How many channel patterns have to be in there
  


 8   before I can say braided and you agree with me that
  


 9   that's an okay word to use?
  


10       A.    Tell me what you're talking about.  Are you
  


11   talking about the flood channel?  I'll agree with you
  


12   right now.  The flood channel has braided
  


13   characteristics.  Most of the flood channel during
  


14   ordinary and natural conditions is dry sand, gravel,
  


15   vegetation.  It's irrelevant to boating.
  


16       Q.    And do you agree with me that when there is
  


17   water in a compound channel, it can be in more than one
  


18   place on a river?  Or is it always going to be in the
  


19   one low flow -- or the one -- what did you call it?
  


20   The boating channel.
  


21       A.    Yeah.  This is frustrating for me.  I feel
  


22   like I've gone through this a lot.
  


23             No, I never said water will always be in the
  


24   boating channel, as opposed to not being other places.
  


25   In a compound channel, there is a defined low flow or
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 1   boating channel that exists generally as a single
  


 2   channel.  That's not to say that occasionally it may
  


 3   not split into one or more.
  


 4             At higher flow conditions, the pattern
  


 5   adjusts and shifts, in which there may be many channels
  


 6   during a flood condition.  And it fills what some
  


 7   people call the active channel, or the flood channel,
  


 8   and that channel may take on characteristics of
  


 9   braiding.
  


10             I think you asked me a question, what is it
  


11   going to take for me -- get me to say braided.  I'm
  


12   telling you I don't believe the Salt River is braided.
  


13   I don't believe the boating channel that I'm talking
  


14   about --  So let me be clear about this.  When I'm
  


15   describe --  Let me try to be clear about this.  When
  


16   I'm describing the river corridor in general, it's an
  


17   accurate -- from an overall morphology of the river
  


18   valley to say, oh, that's a braided river.  When I'm
  


19   talking about a description of boating, it's more
  


20   accurate to call this a compound channel, because it's
  


21   a refinement that reflects the area of focus.
  


22       Q.    Now, when we were looking -- and I think it
  


23   was at Segment 3 yesterday with one of the gentlemen
  


24   that runs the boating trips, was there a place on
  


25   Segment 3 that was called Three-Way?
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 1       A.    Yes.
  


 2       Q.    And that's a place on the Salt River where
  


 3   the water goes three different places at the same time.
  


 4   Is that a fair statement?
  


 5       A.    Yes.
  


 6       Q.    And so in terms of boating on the river, if
  


 7   the water goes into three different places at the same
  


 8   time, one of those three has got to have enough to
  


 9   float the boat, so to speak.  Do you agree with that?
  


10       A.    What do you mean, it's "got to"?
  


11       Q.    Well, if you're boating the river, one of
  


12   those three needs to have enough water in it to get you
  


13   through the three-way, right?
  


14       A.    You're asking me specifically about Three-Way
  


15   Rapid, or are you asking me just in general about
  


16   rivers?
  


17       Q.    Right now, I'm asking about the Three-Way
  


18   Rapid.
  


19       A.    One of the --  The middle channel right now
  


20   at Three-Way has enough water for boating.
  


21       Q.    But that's not what I asked you.
  


22             What I asked you was, if the river splits at
  


23   that point into three different channels, one of those
  


24   channels has to have sufficient depth to get your boat
  


25   to the other side, right?
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 1       A.    Seems like you're asking me both specifically
  


 2   and nonspecifically, but I'm telling you that
  


 3   specifically at Three-Way Rapid, one of those photos
  


 4   [sic] does have enough water to boat at low water.  Are
  


 5   you saying is it a physical law that one of the
  


 6   channels has to --  It's very common.  I would say it's
  


 7   the vast majority of time, that's the case.
  


 8       Q.    Would it be a physical law that immediately
  


 9   preceding where the river splits into the three
  


10   channels, that the single channel is going to have more
  


11   flow than the three individual channels?
  


12       A.    Yes.  You mean separately or combined?
  


13       Q.    Separately.
  


14       A.    Of course.
  


15       Q.    Let's look at -- you talked a little with
  


16   Mr. Slade about --  This is Slide number 24.  It's the
  


17   Salt River looking downstream from Tempe Butte.  And I
  


18   think that you use this to demonstrate after the
  


19   flooding that the water was in a single channel there,
  


20   and you pointed that out.  And that channel runs along,
  


21   for lack of a better way to put it, where it looks like
  


22   a vegetation line is on the right.
  


23       A.    Yes.
  


24       Q.    Is there other water in the river other than
  


25   in that channel?
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 1       A.    Not that I'm aware of.  Oh, there's
  


 2   subsurface water.
  


 3       Q.    Where's the surface water?
  


 4       A.    You described it.  Would you like me to point
  


 5   at it on the picture there for you?  Would that help?
  


 6       Q.    I mean, other than in the channel, there's
  


 7   water in another part of the riverbed?  I was having --
  


 8   to be honest, I was having a hard time seeing it.
  


 9       A.    I see water in the low flow channel there.  I
  


10   guess you're welcome to interpret it otherwise.
  


11       Q.    Do you see water anywhere else?
  


12       A.    I see the evidence of water having gone
  


13   somewhere.  I'm not interpreting there being water
  


14   anywhere else.  And if it is, it's very shallow or it's
  


15   ponded water.
  


16       Q.    What about the -- sort of the brighter spot
  


17   in the lower right-hand part of the picture?  Is that
  


18   water?  Is that a photo flash?  What do you think that
  


19   is?
  


20       A.    I interpret that to be --  I don't know about
  


21   a photo flash, but the photo is kind of washed out at
  


22   that point.  I'm not sure the quality is enough there
  


23   to make a conclusive judgment.
  


24       Q.    Is the original photo in black and white?
  


25       A.    It was in 1926.  I would assume it was black
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 1   and white.  First time I saw it, it was black and
  


 2   white.
  


 3       Q.    This next slide, 25, was your -- was a
  


 4   blow-up of the previous picture, right?
  


 5       A.    Yes.
  


 6       Q.    Did that provide any additional clarity for
  


 7   you?
  


 8       A.    Just makes it easier for me, at least, to see
  


 9   that low -- that defined low flow channel.
  


10       Q.    And, again, just for -- just so there's no
  


11   disagreement between you and I, you will admit --
  


12       A.    I'm not sure that's likely.
  


13       Q.    -- if a river splits into two channels, that
  


14   will affect the depth in either of those channels,
  


15   right?
  


16       A.    It could, but not necessarily.
  


17       Q.    On Slide 29, channel recovery, I heard you
  


18   say when you were testifying that ordinary floods shape
  


19   the low flow channel.  Did you mean ordinary flows
  


20   shape the low flow channel?
  


21       A.    I thought that's what I said.
  


22       Q.    Location of the channel may be different
  


23   after a flood?
  


24       A.    Location of the low flow channel, indeed, may
  


25   be different after a flood.
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 1       Q.    You referred at that point to the affidavit
  


 2   from Mr. Huckleberry on the Gila River?
  


 3       A.    I did.
  


 4       Q.    Were you involved at all in procuring that
  


 5   affidavit?
  


 6       A.    I know Gary.  I talked to him about his
  


 7   testimony -- testimony -- his work, sorry, on the Gila
  


 8   River.  Gary was in grad school when I was in grad
  


 9   school at U of A, so we've known each other a long
  


10   time.  So I called him up and asked him about that.
  


11   And then I believe I gave -- passed along his number to
  


12   the AGs, and they dealt with him regarding the
  


13   affidavit.
  


14       Q.    I think we --  This is Slide 30 from your
  


15   presentation.  And I think that we previously discussed
  


16   that migration of the low flow channel can occur, and
  


17   may be likely as a response to flooding, right?
  


18       A.    We did.
  


19       Q.    And that can affect boating, you would agree?
  


20       A.    No, I would not agree.
  


21       Q.    Well, you can't put your boat possibly in the
  


22   same place you did before if the channel moved, right?
  


23       A.    You're right.  If it's dry, you cannot boat
  


24   down that dry part of the floodplain.
  


25       Q.    Well, if I'm on one side of the river where
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 1   the low -- where the -- let's say the boating channel
  


 2   was located and a flood moves into the other side of
  


 3   the river, but my operation is based on this side of
  


 4   the river, it may make it more difficult for me to do
  


 5   whatever it was I was doing, right?
  


 6       A.    You have a longer walk to the river probably.
  


 7       Q.    That might be a consideration if you have a
  


 8   commercial business or operation on a river, right?
  


 9       A.    It could be.
  


10       Q.    I'll just ask you without the slide being up
  


11   there.
  


12             You talked about some of these surveys early
  


13   on the Salt River utilizing a triangulation method.  Do
  


14   you recall that?
  


15       A.    Yes.
  


16       Q.    And your inference from their use of the
  


17   triangulation method was that the flows were too deep
  


18   for them to get across the river, right?
  


19       A.    That's what I've been told by licensed
  


20   surveyors.
  


21       Q.    Who told you that?
  


22       A.    It was a surveyor that works for the Land
  


23   Department.
  


24       Q.    What's his name or her name?
  


25       A.    His.  And I would have to look it up.  Do you
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 1   want to wait?
  


 2       Q.    How easy is it to access that information?
  


 3       A.    Take me less than five minutes.
  


 4       Q.    Why don't you just hold off and maybe we can
  


 5   address it after a break.
  


 6       A.    Okay.
  


 7       Q.    Is it possible that a surveyor in that time
  


 8   period might have used triangulation because of the
  


 9   presence of thicker vegetation along the river?
  


10       A.    I don't know.
  


11       Q.    Is it possible that a surveyor might have
  


12   used triangulation as a method of convenience for one
  


13   reason or another?
  


14       A.    I'm not sure I understand what you mean by
  


15   "convenience."  What out of convenience?
  


16       Q.    Well, I mean, it's easier to triangulate than
  


17   it is to cross the river.
  


18                  COMMISSIONER HORTON:  Takes more time.
  


19                  THE WITNESS:  No, that doesn't sound
  


20   like a reasonable thing to me.
  


21   BY MR. MURPHY:
  


22       Q.    Would there be circumstances where somebody
  


23   surveying a river would have to cut through trees or
  


24   brush to get to the other side in order to conduct a
  


25   survey?
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 1       A.    I would imagine there were places in rivers
  


 2   and outside of rivers where they have to cut through
  


 3   brush to drag their chains.
  


 4       Q.    All right.  Slide 38 of your presentation, I
  


 5   think you skipped over this, but I do have a few
  


 6   questions.  It talked about the ordinary and natural
  


 7   condition.  You did mention that the flow rate that you
  


 8   want to look at would be the median flow, right?
  


 9       A.    That is one of the flow rates that we looked
  


10   at, yes.
  


11       Q.    Now, you say that the flood, by definition,
  


12   is not ordinary, right?
  


13       A.    Yes.
  


14       Q.    Now, would you agree with me that that's a
  


15   distinction of legal definition, not necessarily of a
  


16   definition in your profession?
  


17       A.    No, I would say most hydrologists would tell
  


18   you that floods are not ordinary, particularly in
  


19   Arizona.
  


20       Q.    Well, they do occur on a periodic basis,
  


21   don't they?
  


22       A.    I guess I'm thinking from a day-to-day
  


23   duration, so no, they --  Do they occur periodically,
  


24   yes, floods occur periodically.
  


25       Q.    I mean, you hear the expression five-year
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 1   flood, ten-year flood.  I mean, how do those
  


 2   expressions come to be?
  


 3       A.    They are expressions of the statistical
  


 4   probability of the occurrence of a specific peak
  


 5   discharge.
  


 6       Q.    You agree that flooding is a natural event,
  


 7   don't you?
  


 8       A.    Oh, it can be.  It can also be not natural.
  


 9   But flooding does occur naturally.
  


10       Q.    The effects of a flood can last longer than
  


11   the period of the flooding itself, right?
  


12       A.    I believe I said that too.
  


13       Q.    Slide 40 discusses more about the natural
  


14   aspect of the ordinary and natural condition.  Your
  


15   first bullet point says, "Natural" -- it says, "The
  


16   condition without human impact."  Your next bullet
  


17   point says it's not possible to determine a condition
  


18   with zero impact.  Do you agree with that?
  


19       A.    I agree that that's what it says, yes.
  


20       Q.    And then your next position -- or, statement
  


21   here is that it's possible to determine condition with
  


22   no human impacts that significantly reduce or enhance
  


23   navigability, correct?
  


24       A.    That's what it says, yes.
  


25       Q.    Part of that is addressing what the Arizona
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 1   court said in the Winkleman case about how you look at
  


 2   the river for determining navigability, right?
  


 3       A.    Part of that is --  Would you repeat the
  


 4   question?
  


 5       Q.    Well, yeah.  You've got, like, at the very
  


 6   bottom of the slide -- I mean, you look confused, but
  


 7   at the bottom of your own slide says, "Winkleman:
  


 8   (Best evidence:  1800's to 1860's)."  I mean, Winkleman
  


 9   basically said, before making that statement, that
  


10   ideally you would look at the river before humans were
  


11   in the area, but because that's not possible, we have
  


12   to look at the best other evidence we have, and that
  


13   would be 1800 to 1860s.  Does that sound right?
  


14       A.    Certainly looking at 1800 to 1860, to the
  


15   degree we can, is very helpful for figuring out
  


16   ordinary and natural, yes.
  


17       Q.    And you agree that it would be impossible to
  


18   get any information on a time period along the Salt
  


19   River before human settlement?
  


20       A.    Well, just by being there to observe it,
  


21   you've probably made some level of change to it.
  


22       Q.    I'm not sure that's answering the question.
  


23             I think my question was, it would be
  


24   impossible to come up with evidence of the condition of
  


25   the Salt River before human settlement in the area?
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 1       A.    No, it would not be impossible to come with
  


 2   evidence.  You can come up with geologic evidence.
  


 3       Q.    Okay.
  


 4       A.    But certainly historic evidence --  Clearly,
  


 5   you're not going to read a newspaper account of people
  


 6   on the river before people got here.
  


 7       Q.    Does that standard that the Court articulated
  


 8   in Winkelman pose difficulties?
  


 9       A.    I don't see any insurmountable difficulties
  


10   there.  I guess it's more difficult to determine the
  


11   ordinary and natural condition prior to human impact
  


12   than it is to determine the existing condition after
  


13   human impact.  So I guess if that's what you consider
  


14   to be a difficulty, then I'm sure it's a little more
  


15   difficult.
  


16       Q.    Does it involve a certain amount of
  


17   speculation?
  


18       A.    I would say engineering judgment or
  


19   scientific understanding.  I wouldn't consider that to
  


20   be speculation.
  


21       Q.    With regard to the specific time period
  


22   identified, which is 1800s to 1860s, how many reported
  


23   boating accounts are there for that time period?
  


24       A.    None.
  


25       Q.    And there were people here at the time,
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 1   right?
  


 2       A.    There were a few.
  


 3       Q.    When you say "a few," what do you mean?
  


 4       A.    Well, my understanding is that the population
  


 5   of Phoenix in 1868 when Mr. Ingalls went through and he
  


 6   made his comment -- he said there were something like
  


 7   50 people.  Then prior to that, my understanding from
  


 8   reading the record is that this was kind of a no man's
  


 9   land, until you get down to the region where your
  


10   client is.  There was an Indian population down there.
  


11   I don't know the numbers down there, though.  It was
  


12   sparsely populated, certainly, compared to today's
  


13   population.
  


14       Q.    In Slides 41 and 42 of your presentation, you
  


15   talk about the terms "unstable" in 41 and "erratic" in
  


16   42.  What was the purpose of these slides?
  


17       A.    We've heard some discussions in the past
  


18   hearings, the previous go-rounds, where people talked
  


19   about the river being unstable and the river being
  


20   erratic, so I wanted to put some context around those
  


21   terms and what that might mean in relation to
  


22   navigability.
  


23       Q.    Were those terms used in any prior decisions
  


24   of ANSAC, that you're aware of?
  


25       A.    They could have been, yeah.
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 1       Q.    Was it an effort to respond to that use of
  


 2   terminology in those prior decisions?
  


 3       A.    Could be, in part, yes.
  


 4       Q.    Do you know?
  


 5       A.    In part, yes.
  


 6       Q.    Okay.  I mean, you took the decision and you
  


 7   saw unstable and erratic, and you said, "Hey, those
  


 8   aren't scientific terms.  I want to set the record
  


 9   straight"?
  


10       A.    I don't think I used the words "they aren't
  


11   scientific terms."  I think what I wanted to say was to
  


12   give some context and perspective on how someone might
  


13   use the word "unstable" and someone else might hear
  


14   that word and interpret something different, so . . .
  


15       Q.    This is Slide 45 of your presentation, where
  


16   you discuss terminology.  You talked about sandbars.
  


17   You agree that there are sandbars on the Lower Salt
  


18   River?
  


19       A.    The Lower Salt River being?
  


20       Q.    5 and 6.
  


21       A.    5 and 6.
  


22       Q.    Segments 5 and 6.
  


23       A.    Certainly, today, I would say the riverbed of
  


24   Segment 6 today, I guess, in one sense you could call
  


25   the whole thing a sandbar, because it's a dry river,
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 1   with the exception of Town Lake and some gravel mines,
  


 2   some sewer effluent.
  


 3             In the flowing part of Segment 5, sandbars --
  


 4   there may be some sandbars.  I'm just kind of drawing a
  


 5   blank.  There's certainly some gravel bars, which I
  


 6   would distinguish -- maybe you mean the same kind of
  


 7   thing.  Like I say, they tend to be on the sides of the
  


 8   river.  Occasionally, you'll get a mid-channel gravel
  


 9   island or gravel bar.  And there's probably some sand
  


10   in the matrix of the material that make up those bars,
  


11   yeah.
  


12       Q.    Sandbar, if it exists in a river, affects
  


13   boating to the extent that you have to go around it,
  


14   right?
  


15       A.    Around it or you go over it, depending on how
  


16   deep the water is and how you're using that term.  But
  


17   yeah, you go around it, avoid it.
  


18       Q.    Do sandbars move around in riverbeds?
  


19       A.    Uh-huh.
  


20       Q.    That's a yes?
  


21       A.    Yes.  Sorry.
  


22       Q.    That's all right.
  


23       A.    Yeah, my understanding --  Well, if you've
  


24   read some Mark Twain, the time he spent as a riverboat
  


25   captain on the Mississippi, that's a big part of the
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 1   job of a riverboat captain is to know where the
  


 2   sandbars are moved.  They talk to each other and say,
  


 3   "Oh, it was on this bend and it's shallow now.  Go to
  


 4   the other side," et cetera.  So yeah, they do move
  


 5   around.
  


 6       Q.    Now, Slide 48 was essentially a preview of
  


 7   the State's findings and conclusions.  As I understand
  


 8   it, your findings were that Segment 1 is not navigable,
  


 9   Segments 2 through 6 were navigable in the Salt River's
  


10   ordinary and natural condition, right?
  


11       A.    Yes.
  


12       Q.    On Slide 48, the last two bullets, one reads,
  


13   "Extensive modern recreational boating" and the next
  


14   reads, "Existing commercial boating activity."  What
  


15   commercial boating activity is not intertwined with the
  


16   modern recreational boating?
  


17       A.    I would include in commercial boating the
  


18   Game & Fish Department's fish surveys, being paid to go
  


19   down the river and monitor fish.  I would include the
  


20   sheriff's activities.  I guess to your argument,
  


21   they're regulating primary recreation there, although
  


22   some of it is commercial recreation.
  


23       Q.    I think we identify our -- again, correct me
  


24   if I'm wrong -- but I would label those as governmental
  


25   activities related to recreation.
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 1       A.    Okay.  You would.
  


 2       Q.    Is that an inaccurate label for those
  


 3   activities?
  


 4       A.    Both of those are government, yes.
  


 5       Q.    Both related to recreation?
  


 6       A.    No, not sure Game & Fish is related to
  


 7   recreation.
  


 8       Q.    What would you say it's related to?
  


 9       A.    I believe their intent is to monitor the
  


10   health of the aquatic fish population on the Salt
  


11   River.
  


12       Q.    So maybe not a recreational purpose but a
  


13   governmental purpose?
  


14       A.    Yes.  They're government people doing that,
  


15   yep.
  


16       Q.    It doesn't sound commercial, to me.  I mean,
  


17   what's the commercial aspect of that other than Game &
  


18   Fish might be using a contractor?
  


19       A.    You know, I think that's for you lawyers to
  


20   get into, whether government is commerce or not.  But
  


21   it seems like they spend and earn money and probably
  


22   spend more than they earn.  We're sitting here in front
  


23   of a governmental body today, and I'll bet you there's
  


24   a lot of people getting paid for it.
  


25       Q.    Segment 1 -- why is Segment 1 not navigable,
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 1   in your opinion?
  


 2       A.    Would you accept for the reasons that I went
  


 3   through in great detail over the last three days?
  


 4       Q.    Well, let's talk about some aspects of that.
  


 5   You indicated that there were numerous rapids on
  


 6   Segment 1, that also it had been boated.  Why is it not
  


 7   navigable if it has been successfully boated?
  


 8       A.    Is it your opinion any river that's been
  


 9   boated is navigable?
  


10       Q.    Is it yours?
  


11       A.    I've never said that.
  


12       Q.    So what's required beyond boating to make a
  


13   segment navigable?
  


14       A.    Oh, goodness.  I think I've given 10 hours of
  


15   testimony on that very topic.  Well, whether it was
  


16   used or susceptible of being used as a highway in
  


17   commerce in its ordinary and natural condition for
  


18   trade or travel on water as of the time of statehood.
  


19       Q.    Okay.  What would be the difference between
  


20   the boating trips that have taken place on Segment 1
  


21   and the boating trips that have taken place on Segment
  


22   2?  Is it just that there's more on 2 than on 1?
  


23       A.    No.
  


24       Q.    So what attributes other than -- let's say
  


25   other than the rapids, what attributes of Segment 1
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 1   make it non-navigable as compared to Segment 2?
  


 2       A.    One of the sources of amusement or
  


 3   frustration, it seems, is when I say the river's not
  


 4   navigable, I seem to get as much grief as when I say
  


 5   it's navigable.  Maybe that tells me that I'm in
  


 6   exactly the right place, equally hated for whatever
  


 7   decision I make.  I'll do my best to try to answer your
  


 8   question.  I believe that I went through this in some
  


 9   detail already.  The differences between Segment 1 and
  


10   2, is that what you're trying to get from me?
  


11       Q.    Yeah.
  


12       A.    Okay.  There's a difference in slope.
  


13   There's a difference in the severity, the number, the
  


14   spacing of the rapids.  There's a difference in the
  


15   flow rate.  There's certainly a difference in the types
  


16   of boats that were able to go down there and that are
  


17   today.  I would say that the boats that are able to
  


18   successfully navigate Segment 1 are not meaningfully
  


19   similar to boats that were available as of the time of
  


20   statehood, at least under ordinary flow conditions.
  


21   There may be times when you could get boats down small
  


22   parts of Segment 1 when you're in that sweet spot, if
  


23   you will, of certain flow rates, but the occurrence of
  


24   those flow rates is not -- doesn't occur as much as it
  


25   does in Segment 2 and certainly in segments below that.
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 1       Q.    So is difficulty in navigating a river part
  


 2   of that decision calculus?
  


 3       A.    To a degree, yes.
  


 4       Q.    You mentioned a few times that Segment 1 is
  


 5   100 percent tribal lands and that boating is currently
  


 6   not permitted there.
  


 7       A.    That's correct.
  


 8       Q.    Did those facts play into your opinion, the
  


 9   decision -- or, that Segment 1 was not navigable?
  


10       A.    Not directly.
  


11       Q.    When you say indirectly, as I understood
  


12   maybe what you said earlier, there's just not as much
  


13   information about Segment 1 as there are about the
  


14   other segments?
  


15       A.    That is part of the equation there, yes.
  


16       Q.    And some people do illegally boat Segment 1?
  


17       A.    So I've heard.  I have not.
  


18                  CHAIRMAN NOBLE:  Mr. Murphy, we would
  


19   like to take a break.  Would that be all right with
  


20   you?
  


21                  MR. MURPHY:  Absolutely fine with me.
  


22                  CHAIRMAN NOBLE:  Thank you.
  


23                  We will be in recess for 10 minutes.
  


24   Make that 2:40 p.m.
  


25             (A recess was taken from 2:30 p.m. to
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 1   2:40 p.m.)
  


 2                  CHAIRMAN NOBLE:  Okay, Mr. Murphy.
  


 3   We're ready to begin.
  


 4   BY MR. MURPHY:
  


 5       Q.    Mr. Fuller, the place you picked to divide
  


 6   Segment 1 and Segment 2, was that the bridge over the
  


 7   river on U.S. 60?
  


 8       A.    No.  It was Apache Falls.
  


 9       Q.    Okay.  Close to the bridge, just slightly --
  


10   is that slightly upstream from the bridge?
  


11       A.    Yes.
  


12       Q.    Okay.  Now, in Segment 2, there is permitting
  


13   that takes place for trips on the river, right?
  


14       A.    Yes.
  


15       Q.    And the permitting is for individual or
  


16   commercial recreational trips down the river, correct?
  


17       A.    From what I understood from yesterday's
  


18   testimony, they either have permits or they have a
  


19   contract.  There are two types of permits.  So from the
  


20   tribe, there are contracts between them and commercial
  


21   vendors.  Whether that constitutes a permit, I don't
  


22   know.  If you're out there as a private boater and you
  


23   launch from the bridge, you need a permit.  In fact, if
  


24   you launch from Hoodoo, you need a permit.
  


25             And then from the Forest Service perspective,
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 1   yes, there are also permits that they issue both to
  


 2   commercial and private parties.
  


 3       Q.    I'm on Slide 59 of your PowerPoint
  


 4   presentation.  The boating that takes place on Segment
  


 5   2 is exclusively recreational boating, right?
  


 6       A.    Well, as we heard yesterday or today or
  


 7   whenever it was, there is commercial recreational
  


 8   boating.  I think Alex would make the argument that he
  


 9   is earning a living from that, which seems like
  


10   commercial to me.  But the people that he's taking down
  


11   there are recreating, having a good time.  And then
  


12   we've had this discussion about the Game & Fish folks
  


13   that go down this segment of the river, and your
  


14   contention is that is not commercial.  My contention is
  


15   it seems like it to me, but I'll leave you attorneys to
  


16   work out the nuances of that.
  


17       Q.    Now, there were some segments -- or, parts of
  


18   Segment 2 -- I don't want to say segments of Segment
  


19   2 -- there are parts of Segment 2 that -- was it
  


20   Segment 2 where the features were Kiss and Tell, Bump
  


21   and Grind, and Maytag Rapid?
  


22       A.    Those are all in Segment 2, yes.
  


23       Q.    And the way those places got those names, in
  


24   part, was from the potential effect of incorrectly
  


25   passing through the feature or a desired effect of
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 1   passing through the feature?
  


 2       A.    I think the way they got those names is
  


 3   people rafting the river like to make up names for
  


 4   places.  So to tell you the truth, I could speculate,
  


 5   but I don't know for sure how they got the names.
  


 6   They're not place names on a USGS map.
  


 7       Q.    At two places on Segment 2, I think you
  


 8   talked about boulders that had fallen into the river.
  


 9       A.    It's possible.  I can think of one offhand.
  


10   I can think of lots of boulders in the river.
  


11       Q.    And boulders in the river can be obstacles to
  


12   navigation?
  


13       A.    Can't go through them.
  


14       Q.    I think you also testified that when you're
  


15   going over rapids -- and this was in conjunction with
  


16   your testimony on Segment 2 -- that you have to be,
  


17   quote, set up right to go over the rapid.  Is that
  


18   accurate?
  


19       A.    You don't have to be, but setting up right is
  


20   definitely a good way to make for a successful run down
  


21   a rapid.
  


22       Q.    And part of being set up right is being in
  


23   the right boat to be set up correctly, would you agree?
  


24       A.    No, that's not how I meant it.  But being in
  


25   the right boat is a good idea.
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 1       Q.    You also said --  When you talked about the
  


 2   decision to go over certain rapids, I think you said,
  


 3   "It depends on what your decision at the moment is and
  


 4   what you're feeling."  What does that mean?
  


 5       A.    What does that mean?  I'm an old man.  Some
  


 6   days I feel like I got it; some days I feel like I
  


 7   don't.
  


 8       Q.    Define old.
  


 9       A.    Gray hair, achy bones.
  


10             Some days you feel it; some days you don't.
  


11   If that helps you at all, yeah.  With a lot of things.
  


12   Driving your car down the highway, got to get over to
  


13   the carpool lane.  You go for it or not?  Sometimes you
  


14   do and sometimes you don't.
  


15       Q.    Were you also possibly referring to the idea
  


16   there may be some times when you're going -- running a
  


17   river where you want the maximum thrill experience,
  


18   maybe sometimes you don't?
  


19       A.    Yeah.
  


20       Q.    Now, in a nonrecreational, commercial
  


21   context, though, I mean, that's not a decision you
  


22   would make, is it?
  


23       A.    What's not a decision you would make?  To not
  


24   do it or to do it ?
  


25       Q.    Well, to do a thrill versus not a thrill.
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 1       A.    Some folks might choose just to -- just to
  


 2   liven up their day, they might try to take a bouncier
  


 3   route.  They might be trying to determine if they
  


 4   could.  They might not have set up correct and then
  


 5   ended up in the bouncier route.  So I really can't say
  


 6   that that is or isn't a decision you would make.
  


 7       Q.    Would you agree that if you are enjoying a
  


 8   river for recreational purposes, that you're not on a
  


 9   strict timetable?
  


10       A.    No, I would not agree.
  


11       Q.    Why not?
  


12       A.    Quite often, you have a shuttle that's coming
  


13   on a certain day that you've got to get there for that
  


14   particular time.  On the Salt River, the way the
  


15   permits used to be, you had to hit your entry point to
  


16   the wilderness at a certain day, so you had some
  


17   schedule there.  You have schedule issues related to
  


18   campgrounds.  First one there gets the campground, the
  


19   second one keeps paddling.  You have schedule issues
  


20   related to dark -- darkness.  Could be lots of
  


21   different things.
  


22       Q.    Slide 72, you discussed the river conditions
  


23   under Lake Roosevelt.  And I think what you said is,
  


24   "We don't have a time machine.  We can't go back."
  


25   Would it be fair to say that a lot of what you have to
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 1   do on determining the actual condition, let's say, of
  


 2   the riverbed, river channel under Lake Roosevelt would
  


 3   just be guesswork at this point?
  


 4       A.    No, I wouldn't characterize it as guesswork.
  


 5       Q.    Were you able to determine the actual
  


 6   condition of the boating channel?
  


 7       A.    To a degree, yes.
  


 8       Q.    How was this done again?
  


 9       A.    We have photographs of some places.  We have
  


10   some maps.  And we have knowledge of the principles of
  


11   hydrology, hydraulics, geomorphology, and we have a few
  


12   descriptions.
  


13       Q.    But there's still a lot of gaps that those
  


14   things leave when it comes to that particular area?
  


15       A.    There are some gaps.
  


16       Q.    In your discussion of Segment 4 in Slide 75,
  


17   your third blue bullet point down says, "Probable
  


18   Channel Characteristics."  These are labeled as
  


19   probable because we can't look right now and see what
  


20   they are, right?
  


21       A.    Yes.
  


22       Q.    And I think you said you used a 1907 map for
  


23   this work?
  


24       A.    I would need to look back and see the exact
  


25   date, but it was a map that predates the reservoirs
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 1   that are in place now.
  


 2       Q.    I think you also said earlier this week,
  


 3   "Maps don't tell us that there were rapids there, but
  


 4   they don't eliminate the possibility."  Is that
  


 5   accurate?
  


 6       A.    Parsing out what you said, maps don't tell us
  


 7   if there were rapids there.  The maps do not tell us
  


 8   that there were positively -- there are no rapids
  


 9   mapped on the maps -- shown on the maps, is what I
  


10   meant to say.  But it's possible that there were rapids
  


11   there.  In fact, I think it's likely that there were
  


12   rapids there, but none that reached the level of being
  


13   shown on the map.
  


14       Q.    There's no way today to say, if there are
  


15   rapids there, what class of rapid that would be.
  


16       A.    I would say that there are ways of telling,
  


17   but none of those ways were within the reach of my
  


18   information that I had, was able to get, or could
  


19   afford to do.
  


20       Q.    There are probably some really expensive ways
  


21   to look, aren't there?
  


22       A.    It would be more expensive than the budgets I
  


23   had, yes.  Possibly.  Although there's --  My guess is
  


24   that there are maps -- detailed maps of the areas
  


25   underneath the reservoirs, and those might be
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 1   sufficient.  And looking -- if those maps do exist and
  


 2   were provided to me, I probably could tell you where
  


 3   the rapids were.  That wouldn't be particularly
  


 4   expensive.  But yes, there are some expensive ways.
  


 5       Q.    Slide 89, you're discussing Segment 5.  And
  


 6   Segment 5, from what I've gleaned, is where everybody
  


 7   but me has been tubing on the Salt River.
  


 8       A.    You should come out and do it -- or, maybe
  


 9   not tubing.  Come on a boat.
  


10       Q.    You said in testifying about that, "I don't
  


11   consider a tube a boat."
  


12       A.    No.
  


13       Q.    Tell me why.
  


14       A.    A tube is a toy.  You know, it's interesting
  


15   I'm having to argue this.  I think you would accept
  


16   that.  Yeah, I don't think most people would say a
  


17   blown-up innertube was a boat.  You know, if your wife
  


18   said, "Hey, go buy us a boat, honey," and you came back
  


19   with an innertube, I think she would say, "What the
  


20   heck?"  Or if you said, "Hey, we're going to go boating
  


21   on the ocean today," and you came back with a tube --
  


22   You know, I don't think it has the generally understood
  


23   characteristics of a boat.  Doesn't have a bottom.  In
  


24   the sense that it floats on water and people can sit in
  


25   it, I guess that makes it a boat.
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 1       Q.    And it can get you from point A to point B?
  


 2       A.    Yeah.
  


 3       Q.    If I recall, when we were talking on the Gila
  


 4   River, there were some interesting boats that were
  


 5   utilized on the Gila.  For example, there was one, I
  


 6   think, that was a boat with wheels.  Do you remember
  


 7   that one?
  


 8       A.    There was a wagon that was built to be
  


 9   converted into a boat, that I recall.  There was a
  


10   general or somebody that tried to convert some wagons
  


11   into a boat.  My understanding is they took the wheels
  


12   off.  So I don't recall any boats with wheels, no.
  


13       Q.    That was what happened when the guy said,
  


14   "Hey, go get me a boat," and the guy came back with a
  


15   wagon, right?
  


16       A.    No.  That's not quite how that one went down.
  


17   Good joke.
  


18       Q.    Do you think that there are any particular
  


19   attributes that a craft must have to be called a boat?
  


20       A.    Well, I guess in my own --  You know, there's
  


21   probably somebody out there who's done a dissertation
  


22   on this thing or published some government study on it,
  


23   so -- and I'm unaware of these, as I sit here today.
  


24             So yes, there are probably attributes.  In my
  


25   mind, as I sit here today, not having thought about it
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 1   until you asked me this question, in my mind, the
  


 2   attributes would be -- of a boat would be something
  


 3   that you ride on or in without your rear end hanging in
  


 4   the water and your arms and legs hanging over the
  


 5   sides.  It would typically have a bottom to it or a
  


 6   floor, some kinds of sides, and a front and a back.
  


 7   Yeah.
  


 8       Q.    If I stitch a bottom into my inner tube, does
  


 9   it become a boat?
  


10       A.    Well, you know, maybe if you took one of
  


11   the --  I don't know if the equipment up at Mr. Hood's
  


12   mines have tubes in those big equipment.  I would
  


13   imagine a tire that went with some of those loaders
  


14   would be awfully big and you could probably fit four or
  


15   five people in there and put some kind of a floor on
  


16   there, and it would look somewhat analogous to a rubber
  


17   raft, one of those bucket boats.  I don't know, maybe
  


18   that would constitute a boat.  I'm not relying on tubes
  


19   for -- I guess the bottom line is I'm not relying on
  


20   tubing for my opinions of navigability.  I'm not aware
  


21   of any court case where anybody said, "Well, you can't
  


22   take what Mr. Fuller calls boats, but you could take
  


23   tubes so we're going to call it navigable."  I don't
  


24   know.  I'm floundering around here.  I just don't think
  


25   it was important.  It wasn't a factor in my
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 1   decision-making.
  


 2       Q.    Are there any --  Other than what we've
  


 3   discussed earlier with regard to the, let's say,
  


 4   sheriff's office or Fish and Wildlife activities, are
  


 5   there any other nonrecreational, commercial uses on
  


 6   Segment 5?
  


 7       A.    You're asking to exclude people that rent
  


 8   kayaks or rent boats, then; you're calling that
  


 9   recreational-type stuff?
  


10       Q.    Yeah, anything that's not related to
  


11   recreational use.
  


12       A.    Nothing that's related to recreational use.
  


13   I can't think of anything, as I sit here today.
  


14
  


15             EXAMINATION BY COMMISSIONER ALLEN
  


16                  COMMISSIONER ALLEN:  Pardon me.  Doesn't
  


17   it have something to do with the time frame?
  


18                  THE WITNESS:  Doesn't the fact that
  


19   there's --  Well, they do shut the river off.
  


20                  COMMISSIONER ALLEN:  No, not now, but
  


21   then.
  


22                  THE WITNESS:  The fact that there's
  


23   not -- the time frame -- in its ordinary and natural
  


24   condition?
  


25                  COMMISSIONER ALLEN:  Right.
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 1                  THE WITNESS:  I understand that to be a
  


 2   different question than what you're asking.  I thought
  


 3   you were asking about today.
  


 4                  COMMISSIONER ALLEN:  I don't think
  


 5   that's important.
  


 6                  THE WITNESS:  Okay.
  


 7
  


 8                CROSS-EXAMINATION (Continued)
  


 9   BY MR. MURPHY:
  


10       Q.    By the way, I'm looking at Slide 94.  And
  


11   this is the historical map of Segment 5.  This was
  


12   mentioned earlier.  There's, like --  I see at least
  


13   three or four places on this map where the river splits
  


14   into at least two channels.  Is that accurate?
  


15       A.    I count one split, two splits, three splits.
  


16   The ones at the bottom there, I'm not sure whether you
  


17   call them an island or a split, but there's two more
  


18   where there's some land mapped between the channels.
  


19       Q.    Slide 107, would it be fair to say that this
  


20   is a summary of the categories of information that
  


21   would be found in the written reports that you provided
  


22   to the State Land Department on the Salt River?
  


23       A.    Yes.
  


24       Q.    I don't know if the reports are broken into
  


25   chapters, but most of these are separate sections of
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 1   those reports, right?
  


 2       A.    Some of those are chapters, some of those are
  


 3   included within those chapters.
  


 4       Q.    Some of this work was done by individuals
  


 5   other than yourself, right?
  


 6       A.    Yes.
  


 7       Q.    When you reviewed -- and I'm assuming you
  


 8   reviewed this information at the time the report was
  


 9   finalized, correct?
  


10       A.    By "this information," you mean the Land
  


11   Department reports?
  


12       Q.    Yeah.  I mean, you reviewed the work that
  


13   others had done that became part of the final report?
  


14       A.    Yes.  With the exception of the original
  


15   Upper Salt reports, there were parts of that that I was
  


16   not the principal on, and I did not review.  But the
  


17   original set for the revisions, that was my work.
  


18       Q.    What's your understanding of the
  


19   archeological evidence of boating on the Salt River?
  


20       A.    If you go to the next two slides, that kind
  


21   of summarizes.  Three slides.
  


22       Q.    Tell me which slide you're referring to.  I'm
  


23   looking at 110.
  


24       A.    You were asking me questions when I was on
  


25   Slide 107.
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 1       Q.    Sorry.
  


 2       A.    108 is a summary of archeological findings.
  


 3   109 is a map, has archeological data on that.  And 110
  


 4   as well.
  


 5       Q.    Sir, what I'm asking you is, what's your
  


 6   understanding of archeological evidence of boating on
  


 7   the Salt River?
  


 8       A.    Yeah, as I presented in my presentation, it's
  


 9   these three sides -- kind of boil it down, there's lots
  


10   of archeological information about the context and the
  


11   area around the Salt River.  When it comes to actual
  


12   boating, the four points in blue on Slide 110 relate to
  


13   the scant evidence, I'll tell you, of boating that we
  


14   know of on Salt River, and that's all the Lower Salt.
  


15       Q.    Now, Cushing is Frank Cushing who explored
  


16   the area in the late 1800s, right?
  


17       A.    I believe so.
  


18       Q.    He spent, I think, several years at Zuni
  


19   Pueblo in New Mexico.  Is that right?
  


20       A.    That is outside the Salt River, and that, I
  


21   don't know.
  


22       Q.    Now, the second citation after "Hohokam
  


23   boats" says "USBR, 2000."  Do you know offhand which
  


24   publication that was?
  


25       A.    Offhand, no.  But it's in the Land Department
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 1   report.  That's Bureau of Reclamation -- no, actually,
  


 2   it wouldn't be, would it?  Well, it would be in the
  


 3   update.  Something that we've disclosed, so I would
  


 4   have to look that up.
  


 5       Q.    If I look at the second bullet point down, it
  


 6   says, "Balsa rafts in canals."  And the primary source
  


 7   listed for that is "Wilcox, 1993."
  


 8       A.    Yeah.
  


 9       Q.    So I'm showing you now -- this is page -- see
  


10   if I can get a page number -- 2-13 of State Land
  


11   Department Exhibit 30, which is your 2003 report on the
  


12   Lower Salt River.  Does that look familiar to you?
  


13       A.    It does.
  


14       Q.    So the line that cites Wilcox 1993, I had a
  


15   hard time finding this because it's not in the
  


16   bibliography to the report, but the line reads, "In the
  


17   late nineteenth century, Cushing speculated that the
  


18   Hohokam also used canals -- their canals for floating
  


19   balsa rafts."  And then the cite is a personal
  


20   communication that I'm assuming Mr. Gilpin had with
  


21   David Wilcox?
  


22       A.    Him or a Dawn -- Greenwald is her name, I
  


23   think, were the two people that worked on the
  


24   archaeology.
  


25       Q.    And so this is not really evidence of Hohokam
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 1   boat use but speculation about Hohokam boat use, right?
  


 2       A.    That's what it says there, yes.
  


 3       Q.    Any idea where the Hohokam would get balsa
  


 4   for making boats?
  


 5       A.    I do not.
  


 6       Q.    And the Cushing mentioned in this report
  


 7   would be the same Cushing cited in the first bullet
  


 8   point, right?
  


 9       A.    Yes.  As far as I know.
  


10       Q.    I think at that time Mr. Wilcox had either
  


11   just finished or was finishing a book on Mr. Cushing.
  


12   Were you aware of that?
  


13       A.    No.
  


14       Q.    So the third and fourth bullet points are new
  


15   information and the source cited is Henderson, 2015.
  


16   That's the cultural assessment done -- was that in
  


17   conjunction with the Sky Train?
  


18       A.    I believe so.
  


19       Q.    Did you read that cultural assessment?
  


20       A.    I read parts of it.
  


21       Q.    Is it fair to say that anything in your
  


22   PowerPoint that's updated from 2003 to what you
  


23   presented this week would be exclusively your work?
  


24       A.    Well, I made the PowerPoint.  I put that in
  


25   there.
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 1       Q.    So the discussion in this Henderson report
  


 2   about boats and the Hohokam was in conjunction with an
  


 3   area they called Feature 57, I believe.  Does that
  


 4   sound familiar?
  


 5       A.    Vaguely, yes.
  


 6       Q.    I'm looking at the report, and it's marked as
  


 7   State Land Department 313.  This is labeled
  


 8   "Henderson - Hohokam Irrigation and Agriculture."  I'm
  


 9   on page 91.  This says, "Feature 57 was an enigmatic
  


10   canal-side basin tentatively interpreted as having
  


11   served as a field tail water return point, a boat or
  


12   raft slip or a feature for soaking potter's clay,
  


13   hides, or other products."  Do you see that there?
  


14       A.    You're looking at your computer screen, so --
  


15       Q.    It's right behind you.
  


16       A.    Behind me?
  


17       Q.    Yeah.
  


18             I can make that bigger, if you need me to.
  


19       A.    Yes, I do see that.
  


20       Q.    So their initial look at Feature 57 said this
  


21   could be one of two or three different things, right?
  


22       A.    Yes.  If you read on, they describe the
  


23   discussion around that with -- they talk about their
  


24   speculation about that feature.  I think that's how I
  


25   presented that yesterday.
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 1       Q.    Well, let's read on.  So if we go down to the
  


 2   discussion -- and this is on page -- I think it's page
  


 3   100 of the Henderson report.  The first highlighted
  


 4   section says, "Initial post-field research focused on
  


 5   interpretations relating to Feature 57 having
  


 6   functioned as a walk-in for canal access, a tail water
  


 7   collection basin, or as an artificial wetland to
  


 8   cultivate plant food or weaving materials."
  


 9             Is that accurate?
  


10       A.    I believe you read it correctly.
  


11       Q.    Then at the bottom, it says, "After all lines
  


12   of evidence were explored, Feature 57 is cautiously
  


13   interpreted as a boat or raft slip and/or a pool for
  


14   soaking products, such as potter's clay; plant
  


15   materials, such as agave fiber; and hides.  In the
  


16   final analysis, a variety of activities likely occurred
  


17   in and around the Feature 57."
  


18       A.    And you should point out that these are on a
  


19   canal, not on the river, as well.
  


20       Q.    Okay.  Any use of Feature 57 as a boat or
  


21   raft slip is purely speculative, right?
  


22       A.    That's what they said.  Speculative --  They
  


23   made an interpretation.  They used the word
  


24   "speculative" and other words and whatnot.  Yeah, I
  


25   don't think there was a plaque there that said "This is
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 1   a boat ramp," so . . .
  


 2       Q.    It could just as easily have been a place for
  


 3   working with potter's clay.
  


 4       A.    According to that, that's one of the possible
  


 5   interpretations.
  


 6       Q.    Did you dig further into the sources utilized
  


 7   by Henderson and the others in putting this report
  


 8   together?
  


 9       A.    No.
  


10       Q.    And just to be clear, I know that there's off
  


11   and on been mention of the discovery of a canoe or a
  


12   boat in these canals.  I mean, that's all speculation,
  


13   isn't it?
  


14       A.    I don't know how you're characterizing it as
  


15   speculation.  You know, that would be a good question
  


16   to ask an archaeologist, what degree of certainty they
  


17   had there.
  


18             From my perspective, this was information
  


19   that was -- in terms of Mr. Cushing, was presented in
  


20   the Land Department report, I presented it as that, and
  


21   I think I also yesterday or the day before, when I was
  


22   talking about this, said that I don't think the case
  


23   turns on whether or not the Hohokam used boats or not.
  


24   And I think I used the word "scanned evidence" or
  


25   something like that.  In fact, I think we've talked
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 1   about it more now today than we did going past it the
  


 2   other day.
  


 3       Q.    Sure.  I'm on page 111 of Henderson's report.
  


 4   Again, this is marked as State Land Department 313.  In
  


 5   the highlighted section, when they're discussing
  


 6   Feature 57 as a boat or raft slip, the author says,
  


 7   "This interpretation is offered again with due caution
  


 8   and trepidation, yet seems worthy -- worth entertaining
  


 9   until more data are recovered from such -- other such
  


10   features or until somebody uncovers a Hohokam raft."
  


11   [Quoted as read.]
  


12             Do you agree with that?
  


13       A.    Yep.  Yes.
  


14       Q.    Now, then in the next -- at the end of the
  


15   paragraph, they cite Hodge, 1893.
  


16       A.    I forget, did you read the next sentence
  


17   that's not highlighted there, where it said only one
  


18   possible raft or balsa has been reported?
  


19       Q.    Sure.  We're getting to that.
  


20       A.    Oh, okay.
  


21       Q.    That's Hodge, 1893.
  


22       A.    I think that answers your question what balsa
  


23   is.  That's what they maybe mean by the word "balsa."
  


24   I don't know.  It might be worth entertaining.
  


25       Q.    Do you know who Hodge is?
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 1       A.    I understand that he was a
  


 2   historian/archaeologist that was here in the late
  


 3   1800s.
  


 4       Q.    He was part of the Hemenway expedition or
  


 5   exploration that Cushing led, right?
  


 6       A.    Good for him.  I don't know.
  


 7       Q.    Essentially, if we go back to -- if I
  


 8   represent to you that Hodge's interpretations are from
  


 9   his experience on the Hemenway expedition, that
  


10   essentially means that all four of these bullet points
  


11   are essentially one source, right?  It's all from
  


12   Cushing's expedition.
  


13       A.    My understanding of what you just read to me
  


14   was that Henderson was digging up some of their own
  


15   interpretations -- or, they were making interpretations
  


16   of features that were described.  So if you're telling
  


17   me otherwise, you know, solid information, I'm
  


18   perfectly willing to live with that.
  


19       Q.    Do you know whether, of his brother-in-law
  


20   Cushing, Hodge ever said that he suffered from an
  


21   overwrought imagination?
  


22       A.    I am not privy to the familiar -- family
  


23   discussions of the Hodge or the Cushing family,
  


24   so . . .
  


25       Q.    So you wouldn't know if he also said that
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 1   he -- that Cushing did not hesitate to exaggerate to
  


 2   gain a point?
  


 3       A.    I have no idea.
  


 4       Q.    But if these -- if these sources all
  


 5   essentially relate to that initial Cushing exploration
  


 6   of the Salt River valley in the late 1800s -- I mean,
  


 7   this really isn't four separate sources of
  


 8   archeological evidence of boating.  It's really four
  


 9   reports of one trip, right?
  


10       A.    That seems to be your position.
  


11       Q.    Well, I'm asking you.
  


12       A.    I don't know.
  


13       Q.    I mean, these are sources that you used,
  


14   right?
  


15       A.    These are sources that our archaeologists
  


16   gave us and the other two that came up, so . . .
  


17       Q.    By the way, doesn't -- doesn't Hodge's
  


18   position seem to counter something that you put in your
  


19   boating PowerPoint, which is that there was no prior
  


20   need for navigation?  I mean, didn't Hodge say, "I
  


21   think there may be boats there because there was a big
  


22   need for navigation"?
  


23       A.    Can you point out to me in my prior
  


24   presentation where I said there was no need for
  


25   boating?
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 1       Q.    Well, wasn't part of your -- if I recall
  


 2   correctly, wasn't part of your boating presentation
  


 3   that there was no boating in past times because there
  


 4   was no need?
  


 5       A.    Before you put words in my mouth, why don't
  


 6   you pull out the citation and show me where I said
  


 7   that.
  


 8       Q.    We can just get to that later.
  


 9       A.    Okay.  Fair enough.
  


10       Q.    Bottom line here is no evidence uncovered of
  


11   any boats, only speculation.  Is that a fair
  


12   characterization of this?
  


13       A.    I agree, whether you agree -- believe
  


14   Mr. Cushing or not.
  


15       Q.    And this speculation, at least with regard to
  


16   Feature 57 in Henderson, was based exclusively on the
  


17   shapes of the canals that were excavated?
  


18       A.    I believe that's kind of how archaeology is
  


19   done, yeah.
  


20       Q.    Let's talk about Slide 112.  When you were
  


21   discussing Slide 112, I think you said that, "Arizona
  


22   was not a populous state when we started doing
  


23   irrigation diversions."  You were referring at that
  


24   point to modern irrigation diversions, right?
  


25       A.    Yes.
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 1       Q.    You weren't referring to the prehistoric, as
  


 2   they've been called, irrigation diversions, correct?
  


 3       A.    That's correct.
  


 4       Q.    So when you said, "We started doing
  


 5   irrigation diversions," the "we" referred to the
  


 6   settlers who came into the valley?
  


 7       A.    Yeah, I don't remember saying "we."  If I
  


 8   did, I certainly wasn't here digging any ditches or
  


 9   diverting any water.  But as you can see from the chart
  


10   here in 112, it starts in 1800.  The only ditches on
  


11   there start in 1865.  So I think it's pretty clear what
  


12   time frame I'm talking about.
  


13       Q.    Why did you choose to start this chart at
  


14   1800?  We know there was a substantial history on the
  


15   Salt River prior to that.
  


16       A.    Because I'm talking about basically
  


17   Euro-American history at this point.
  


18       Q.    So you don't dispute that there may be key
  


19   events in Salt River history that occurred before 1800?
  


20       A.    I think we just spent some time talking about
  


21   archaeology, the Hohokam.
  


22       Q.    And there were some great populations among
  


23   the Hohokam in the past, weren't there?
  


24       A.    I think I said that too.
  


25       Q.    In Slide 114, you talked about the population
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 1   along the Salt River.  And if I recall correctly, the
  


 2   numbers derived for 1890, 1900, and 1910 were from
  


 3   federal census.
  


 4       A.    That's my recollection too.
  


 5       Q.    I think what you said is 1890 and beyond, the
  


 6   federal government attempted to count native
  


 7   populations in the census.
  


 8       A.    That's what it said in the sources I looked
  


 9   at.
  


10       Q.    And prior to 1890, there weren't any census
  


11   records for you to rely on in this particular area?
  


12       A.    None that I found.
  


13       Q.    Do you dispute that there were uncounted
  


14   natives during those times that weren't included in the
  


15   census?
  


16       A.    I would tell you that even today, there are
  


17   uncounted people in every census.  But these are the
  


18   data we have.
  


19       Q.    And then on the Slide 115, you list a number
  


20   of towns that were located on the Salt River in 1912.
  


21       A.    In or about 1912, yeah.
  


22       Q.    Does this include any Apache or Pima-Maricopa
  


23   villages or towns?
  


24       A.    Bee Hive may be an Indian-American community.
  


25   Given its name, probably not.  It is today, I think,
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 1   part of the reservation, is it not?  But not
  


 2   specifically.
  


 3       Q.    When you were discussing this slide, you
  


 4   mentioned the population paradox, and I think what you
  


 5   said was when the river had water, there were no
  


 6   people, and when the area had people, there was no
  


 7   water.  Are you sure about that?
  


 8       A.    Okay.  You're trying to take a very literal
  


 9   interpretation of it, so . . .
  


10       Q.    Well, you said it several times throughout
  


11   these proceedings.  I remember you saying something
  


12   very similar on the Gila.
  


13       A.    I'll make more --  To clarify, when the river
  


14   had its ordinary and natural flow, there were very few
  


15   people.  And when there were lots more people, the
  


16   water had been diverted away.  Is that better for you?
  


17       Q.    You sure you want to go with that?
  


18       A.    I do.
  


19       Q.    But you're talking about -- when you say
  


20   "ordinary and natural flow," you're still talking about
  


21   1800 to 1860, right?
  


22       A.    Yeah.
  


23       Q.    Because we know that there was a time in the
  


24   past before that when there was a lot of people and
  


25   there was a lot of water, right?
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 1       A.    What time are you specifically referring to?
  


 2       Q.    Well, how many people at its peak were in the
  


 3   valley when the Hohokam were here?
  


 4       A.    What is this chapter about?  Is it about the
  


 5   archeology, the prehistory?  It's not.  It's about the
  


 6   Euro-American history.  I said that just a minute ago.
  


 7   It should be clear from reading the chapter.
  


 8       Q.    When you talk about a population paradox and
  


 9   when there were people, there was no water, and when
  


10   there was water, there were no people, that's just
  


11   during the Euro-American history?
  


12       A.    That's how I'm meaning it when I said it,
  


13   yes.
  


14       Q.    I think at its peak, the Hohokam had
  


15   something like 200,000 people?
  


16       A.    I've heard that number before, yes.
  


17       Q.    And there was a lot of water here during that
  


18   time, right?
  


19       A.    There was sufficient water to irrigate the
  


20   crops, at least for a portion of that time.  I would
  


21   take that to be a significant amount of water, yes.
  


22       Q.    Should we call your population paradox, then,
  


23   maybe a limited population paradox?
  


24       A.    Sure -- you can call it whatever you would
  


25   like to call it.  I stand behind what I said.  I think
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 1   it's reasonably clear to reasonable people what I
  


 2   meant.
  


 3       Q.    Well, the reason that you rely on the
  


 4   population paradox to support your position that there
  


 5   wasn't a lot of boating during the time when there was
  


 6   a lot of water because there weren't a lot of people
  


 7   here.  Is that fair?
  


 8       A.    In part, yes.
  


 9       Q.    And that would be undercut, though, by the
  


10   fact that we know there was a time when there was a lot
  


11   of people here, there was a lot of water here, no
  


12   evidence of boating?
  


13       A.    There is no evidence of boating from the --
  


14   there's very limited evidence of any kind of boating
  


15   during the Hohokam period.  I believe I've said that
  


16   multiple times.  But there's very little evidence
  


17   really much about the Hohokam people.
  


18       Q.    Slide 120, you talked about the Spanish
  


19   explorers.  And as with the Hohokam, no evidence that
  


20   they used any boats on the Salt River, is there?
  


21       A.    None, that I'm aware of.
  


22       Q.    There are some accounts of those explorers
  


23   coming through the Salt River Valley, aren't there?
  


24       A.    Yes.
  


25       Q.    With regard to the Spanish, in general, they
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 1   knew how to make boats, right?
  


 2       A.    I believe they did.
  


 3       Q.    They knew how to use boats, right?
  


 4       A.    I assume if you make them, you know how to
  


 5   use them.
  


 6       Q.    In Slide 121, you talk about, in your
  


 7   discussion of history, the Native Americans.  And,
  


 8   again, no record of -- and this would be more recent
  


 9   than the Hohokam, but, let's say, prior to -- you know,
  


10   let's say, 1800 to 1860, no record of Native American
  


11   boat use on the Salt River, correct?
  


12       A.    None, that I'm aware of.
  


13       Q.    Now, under your bullet point on the Salt
  


14   River Segments 5 and 6, is there an error in your first
  


15   two bullet points there?  I mean, shouldn't it say Pima
  


16   mostly on Gila River, Maricopa at Salt/Gila confluence?
  


17       A.    I'll have to go back and look at the notes
  


18   from the history chapter.  You may be correct.
  


19       Q.    Slide 122, you talk about early exploration
  


20   trappers.  Talked about Pattie, Young.  And, again,
  


21   with these early explorers and trappers, no boats
  


22   mentioned on the Salt River, correct?
  


23       A.    You can read it as well as I can.  I believe
  


24   I said that yesterday.  It says it in English.  I think
  


25   everybody heard me.  So, yeah, that's what it says
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 1   right there.
  


 2       Q.    So now we've got three groups of early
  


 3   inhabitants of the valley.  We have the Spanish, we
  


 4   have the Native American, and the early explorers.  No
  


 5   evidence of any boat use at all.  Is that right?
  


 6       A.    You add that up correctly.
  


 7       Q.    Slide 126, you talk about evaluating
  


 8   historical river descriptions.  We do have --  There
  


 9   are a variety of those mentioned in your report and
  


10   that we've talked about, correct?
  


11       A.    Correct.
  


12       Q.    There are some, you know, first-person
  


13   accounts.  There are some newspaper articles and
  


14   probably other types of accounts of descriptions of the
  


15   river in history.  Is that accurate?
  


16       A.    Yes.
  


17       Q.    Now, your background is not as a historian,
  


18   is it?
  


19       A.    I am not a professional historian, no.
  


20   That's not my job title.
  


21       Q.    Now, you have four or five questions here
  


22   that you say should be asked when you're reading
  


23   historical river descriptions.  I think these are what
  


24   you want to know as a scientist, correct?  Which is
  


25   what segment are you on?  What's the time of the year?
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 1   What's the ordinary condition?  Are there additional
  


 2   questions that you would want to ask if you are
  


 3   evaluating a historical account?
  


 4       A.    I suppose, yeah.
  


 5       Q.    I mean, you would want to know, for example,
  


 6   what the source of an account is, right?
  


 7       A.    Sure.
  


 8       Q.    You want to know who's doing the writing, if
  


 9   possible, correct?
  


10       A.    Right.
  


11       Q.    You might want to know what the motivation of
  


12   the source is, correct?
  


13       A.    What was the what?  Sorry.
  


14       Q.    The motivation of the source.  For example,
  


15   newspapers are in the business to make money by selling
  


16   ads, correct?
  


17       A.    And to provide the news.  But yeah, they do
  


18   make money or try to.
  


19       Q.    You might want to look at whether the
  


20   description is a first-person account or a person
  


21   reporting an account of another person, right?
  


22       A.    Yeah.
  


23       Q.    You might also want to determine if there's a
  


24   gap between the account and the publication of the
  


25   account, correct?
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 1       A.    That could be a factor, sure.
  


 2       Q.    You might also want to look at the
  


 3   specificity of the description.  That could be helpful,
  


 4   right?
  


 5       A.    Yeah.
  


 6       Q.    And I think you've said this earlier, and I
  


 7   apologize if I ask you again, but, you know, the best
  


 8   evidence of the navigability of a river is the use of a
  


 9   river for navigation, right?
  


10       A.    Yep.  Yep.
  


11       Q.    I don't know why I have Slide 131 marked
  


12   except that --
  


13                  CHAIRMAN NOBLE:  Neither do we.
  


14                  Let's take a break.  How long are we
  


15   going to be gone for?  Jon looks like he can have 15.
  


16   We'll take 15.
  


17             (A recess was taken from 3:31 p.m. to
  


18   3:46 p.m.)
  


19                  CHAIRMAN NOBLE:  Mr. Murphy, please
  


20   proceed.
  


21   BY MR. MURPHY:
  


22       Q.    I'm on Slide 137 of your presentation,
  


23   Mr. Fuller.  And this is, again, State Land
  


24   Department's Number 364.
  


25             Can you talk a little bit more about the
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 1   effect of dams on the river downstream?
  


 2       A.    Could you be a little more specific about
  


 3   what you want to know about that?
  


 4       Q.    How do rivers change downstream when there's
  


 5   a dam upstream?
  


 6       A.    Depends on the kind of dam, to some degree.
  


 7   There can be a change in the hydrology, depending on
  


 8   the storage volume.  For the Salt River system dams,
  


 9   they store a lot of water, so they have the ability to
  


10   shut off the river for long periods of time.  It
  


11   certainly changes the hydrology from whatever the
  


12   natural fluctuation was down to some metered flow.
  


13       Q.    What's the effect of the deprivation of
  


14   sediment?
  


15       A.    In the vicinity of the dam itself, there
  


16   tends to be some scour.  The scour will occur --
  


17                  COMMISSIONER ALLEN:  Downstream.
  


18                  THE WITNESS:  -- downstream of the dam.
  


19   In upstream end, you'll have sediment deposition and
  


20   trapping the sediment, formation of a delta.
  


21                  But you asked me specifically about
  


22   downstream.  The degree of scour that can occur
  


23   downstream of the dam, due to holding back of sediment,
  


24   it's going to be a function of several things.  It's
  


25   going to be a function of how the water's let out.
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 1   It's going to be a function of the supply of sediment
  


 2   in the reach downstream of the dam.  There may be
  


 3   tributaries and they're bringing in large sediment
  


 4   loads that, in some cases, can make up the difference
  


 5   over some distance.  It's gonna be a function of the
  


 6   size of the material downstream.  So, for instance, if
  


 7   you had a lot of coarse material in the bed, that may
  


 8   prevent scour.  You may have seen in a different stream
  


 9   in a different condition.  Could be the cohesiveness of
  


10   the sedimentary material underlying the stream.  There
  


11   could be differences in the amount of vegetation.  In
  


12   Arizona, there's been a lot of publications that write
  


13   about the influx of tamarisk in dam-controlled rivers
  


14   because of the lack of a natural flood cycle.  Those
  


15   are some things that come to mind.
  


16   BY MR. MURPHY:
  


17       Q.    Slide 138, this is a summary of the
  


18   historical descriptions of the Salt River that you
  


19   reviewed, right?
  


20       A.    Yes, it is.
  


21       Q.    And at least in the summary, and my
  


22   understanding it's in the descriptions you reviewed,
  


23   there's no mention of boats or boating.  Is that
  


24   accurate?
  


25       A.    These particular descriptions, you know, as I
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 1   sit here today, I don't recall any of them that are
  


 2   talking about boating.  There are more descriptions of
  


 3   the river itself.  Certainly have the historical
  


 4   accounts, which we include separately, where I also
  


 5   noted in my discussion some of the descriptions of the
  


 6   river from the boaters or from the reporters.  But I
  


 7   think in this group here, I don't recall any boaters in
  


 8   this group of descriptions.
  


 9       Q.    Were there a couple of these descriptions
  


10   that precede this summary slide that talked about the
  


11   river as being marshy in places?
  


12       A.    Ingalls is one that comes to mind where he
  


13   said that there were some areas that were marshy in the
  


14   river bottom near Tempe.  I'm not sure that he
  


15   described the river itself, certainly not the low flow
  


16   channel.  His drawing of the river doesn't indicate
  


17   that the --  The main channel, the low flow channel,
  


18   the boating channel, whatever you want to call it, it
  


19   doesn't look like a marshy channel in his drawings.  So
  


20   I took that to mean where they described marsh as just
  


21   being some part of the river bottom, rather than the
  


22   river channel.
  


23       Q.    Would it be accurate to say that some of
  


24   these -- in some of these historical descriptions it is
  


25   sometimes difficult to determine what part of the river
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 1   is being described?
  


 2       A.    I think you have a general knowledge from
  


 3   where the person is talking about.  But in terms of if
  


 4   you wanted to ask me within 20 feet where the person
  


 5   was standing, no, I don't think we have that.
  


 6   Typically, we don't have that level of accuracy.
  


 7       Q.    I'm on Slide 146, and this is a photograph of
  


 8   a portion of Segment 4.  I think these were a series of
  


 9   areas in Segment 4 -- was this prior to when the dam
  


10   was built?
  


11       A.    You're on Slide 146?  Yeah, 1904 was before
  


12   Roosevelt was built, yes.
  


13       Q.    On the bottom of the photograph in Slide 146,
  


14   is that a lot of sand in the river?
  


15       A.    Looks like a gravel bar, potentially a
  


16   sandbar, I suppose.  Sand and gravel in the river.  The
  


17   river is in the canyon bottom.  There's a clear channel
  


18   to the left of it, depending on where you're looking.
  


19   But there are riverside bars composed of some kind of
  


20   alluvial material.
  


21       Q.    Now, it was a major event in Arizona in state
  


22   history when this dam was built, right?
  


23       A.    Yeah.  I'm not that old, but that's what I
  


24   read.
  


25       Q.    Is there any documented rush of people to
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 1   boat this segment of the Salt River before the dam was
  


 2   built?
  


 3       A.    Not that I'm aware of.
  


 4       Q.    I mean, we know there --  These pictures, did
  


 5   they appear in the newspapers at the time?
  


 6       A.    This one was not collected from a newspaper.
  


 7   It's from the historical society.  I don't know whether
  


 8   it was or wasn't published in a newspaper or not.
  


 9       Q.    The building of the dam, though, was a
  


10   newsworthy event?
  


11       A.    Yes, it was.
  


12       Q.    Slide 156, this is a photograph, and it's
  


13   tagged -- in the upper right-hand corner, it says
  


14   Segment 6.  Do you know how it is that the location of
  


15   this photograph was determined to be Segment 6?
  


16       A.    That's my determination based on the
  


17   description, the notes that I had from a historian when
  


18   he collected this photograph.  It's from a book.  I
  


19   believe it's called House at Buckeye Road.  Buckeye
  


20   Road is on down in Segment 6.  It certainly looks like
  


21   the areas of Segment 6.
  


22       Q.    So just a best guess, based upon the
  


23   materials, that that was in Segment 6?
  


24       A.    Yes, sir.
  


25       Q.    All right.  Historical boating accounts,
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 1   these are primarily accounts that were taken from
  


 2   historic newspapers, right?
  


 3       A.    Primarily, yes.
  


 4       Q.    And I think that you've added some additional
  


 5   information from a previous version of your --  For
  


 6   some of these, you've added additional information with
  


 7   regard to water flow data at the time for some of these
  


 8   newspaper accounts?
  


 9       A.    That sounded like a declarative statement,
  


10   not a question.
  


11       Q.    Okay.  In your last PowerPoint, you didn't
  


12   have these flowcharts in the upper right-hand corner of
  


13   the current version of this PowerPoint?
  


14       A.    That's correct.
  


15       Q.    Those were added?
  


16       A.    Yes.
  


17       Q.    Was there anything else that was changed from
  


18   the most recent version of this PowerPoint -- I can't
  


19   remember what exhibit number it was -- to this final
  


20   version other than the addition of these -- these
  


21   charts in the historical boating accounts?
  


22       A.    As I recall, I played around with some of the
  


23   graphics to make them fit the slide better.  I caught a
  


24   couple of typos.  I saw a couple things that I
  


25   scratched my head and wasn't sure why they were there,
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 1   so I took them out.  Nothing substantive, that I
  


 2   recall.
  


 3       Q.    And your purpose in adding the charts to
  


 4   these newspaper accounts was to give some context with
  


 5   regard to when the account was believed to have take
  


 6   place -- taken place and what your charts indicate
  


 7   would be the flows for those time periods?
  


 8       A.    Yeah.  I wanted to -- I typically get
  


 9   questions about, was this a flood?  Was this high flow
  


10   time of year?  I thought I would provide that
  


11   information directly.
  


12       Q.    Who picked the newspaper articles that you
  


13   put in your PowerPoint presentation?
  


14       A.    I did --  What do you mean, "picked"?  Chose
  


15   to put the ones in --
  


16       Q.    Yeah.
  


17       A.    -- or do you mean where did they come from
  


18   originally?
  


19       Q.    It's not a hard question.  Who picked the
  


20   newspaper articles that you put in your PowerPoint
  


21   presentation?
  


22       A.    Yeah, I'm asking for clarification.  So . . .
  


23       Q.    I'm not sure I can make that any clearer.
  


24       A.    You mean --
  


25       Q.    I guess, I could make it --  I could say --
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 1       A.    So I asked you a question to clarify.  My
  


 2   clarifying question is, do you mean picked the accounts
  


 3   originally in terms of discovered the accounts, or do
  


 4   you mean who took the pile of accounts and decided to
  


 5   put them in the presentation?
  


 6       Q.    Well, since you raised the issue, let's break
  


 7   it down.  Who researched these newspaper articles?
  


 8       A.    Originally, our historian, Dennis Gilpin, and
  


 9   his team.  And since that time, we had the Chronicling
  


10   America website that came online, and I did that work.
  


11       Q.    So I have this right, then, from the report
  


12   in 2003 until the PowerPoint presentation before us,
  


13   the additional newspaper accounts were personally
  


14   researched by you on the Chronicling America website?
  


15       A.    Yes.
  


16       Q.    Was there any criteria that you utilized for
  


17   selecting the newspaper accounts that appear in your
  


18   presentation?
  


19       A.    Yes.  They needed to be boating accounts and
  


20   they needed to be on the Salt River.
  


21       Q.    Were any of these -- did anybody other than
  


22   yourself provide you with -- and Mr. Gilpin, in your
  


23   earlier report -- provide you with newspaper accounts
  


24   that are included in this presentation?
  


25       A.    Yes.
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 1       Q.    Who was that?
  


 2       A.    I believe the attorney generals, in doing
  


 3   some of their own work, came across some accounts, and
  


 4   they said, "Jon, what about these?"
  


 5       Q.    Do you know what search criteria the Attorney
  


 6   General's Office used for the accounts that they
  


 7   uncovered and provided to you?
  


 8       A.    No.
  


 9       Q.    You did not direct that research, did you?
  


10       A.    No.
  


11       Q.    For those cases, you would simply review the
  


12   articles that they provided to you.  And did you
  


13   include all of those in your presentation or some and
  


14   maybe not others?
  


15       A.    No.  They included a number of articles.  I
  


16   think they've been disclosed, the list of all the news
  


17   articles.  Some of them I didn't feel like were
  


18   relevant.  Some of them were not on the Salt River in
  


19   Arizona.  Some related to fish.  This was about
  


20   boating.  So like I say, I included articles -- I
  


21   included all of the articles, that I'm aware of, that
  


22   addressed boating on the Salt River, with the exception
  


23   of -- I eliminated a few accounts that we have found,
  


24   in the original pile, that related boating during
  


25   floods, specifically mentioned that it was a flood and
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 1   somebody was out there doing a rescue or something like
  


 2   that.  I ignored the flood accounts.
  


 3       Q.    I think you also did the same on the Gila,
  


 4   which is that you stated then that you left out the
  


 5   accounts of navigation or attempted navigation during
  


 6   flooding events, right?
  


 7       A.    It's my attempt to do that, yes.
  


 8       Q.    Those accounts might be useful, though,
  


 9   right?
  


10       A.    Well, I didn't say that I didn't read them,
  


11   but . . .
  


12       Q.    For example, if someone was boating during a
  


13   flood but the failure of their trip was due to an
  


14   obstacle, that might be relevant to navigation, right?
  


15       A.    I don't recall anything like that on the Salt
  


16   or the Gila, actually, so . . .
  


17       Q.    You also tried to exclude articles that, for
  


18   lack of a better way to describe it, were
  


19   tongue-in-cheek?
  


20       A.    I don't recall anything like that on the
  


21   Salt.
  


22       Q.    Well, I mean, there's -- when you were
  


23   researching on Chronicling America, you probably came
  


24   across a number of newspaper articles that reference
  


25   politicians and going up the Salt River that are
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 1   clearly political expressions and not expressions of
  


 2   navigation, right?
  


 3       A.    I didn't take that as an account of boating,
  


 4   so yeah.
  


 5       Q.    Generally, an account of political defeat, if
  


 6   I understand the expression, right?
  


 7       A.    You may or you may not.  I don't know.
  


 8       Q.    Are there inherent problems in using
  


 9   newspaper accounts for historical research?
  


10       A.    In my experience, I'm not sure of any data
  


11   sets that are completely problem-free, including
  


12   historical accounts.  I would suppose that one could
  


13   say yes, there are inherent problems in using newspaper
  


14   accounts in historical research, sure.
  


15       Q.    I mean, one of the problems is that a
  


16   newspaper account is not a primary account; it's a
  


17   secondhand report of an account, correct?
  


18       A.    Can be.
  


19       Q.    And many of the articles that you discuss do
  


20   not identify an author, right?
  


21       A.    That's true.
  


22       Q.    Which means that we don't really know how the
  


23   information was obtained, do we?
  


24       A.    In some cases, no.
  


25       Q.    And with regard to individuals who were
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 1   explorers or adventurers, we know they could be
  


 2   exaggerating, right?
  


 3       A.    So the question you're asking me is, can
  


 4   explorers or adventurers exaggerate?  I guess the
  


 5   answer is yes, they can.
  


 6       Q.    It is difficult to verify claims that are
  


 7   made in these newspaper accounts sometimes, right?
  


 8       A.    Tell me what you mean by -- what you're
  


 9   trying to say by "verify."
  


10       Q.    Well, ideally, you know, if there's an
  


11   account, you would look for other evidence to support
  


12   that, right?
  


13       A.    And I do believe there is other evidence to
  


14   support things.
  


15       Q.    And sometimes there is, sometimes there's
  


16   not, right?
  


17       A.    Sometimes there's more, sometimes there's
  


18   less, sometimes it's scant.
  


19       Q.    For example, if a newspaper says these
  


20   individuals are leaving on a boating trip from Phoenix
  


21   to Yuma, you might want to look at issues subsequent to
  


22   that issue of the newspaper to see if there are
  


23   follow-up reports, right?
  


24       A.    Yes.
  


25       Q.    I think we mentioned this before.  Newspapers
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 1   generally make their revenue from advertising, right?
  


 2       A.    And subscriptions, yes.
  


 3       Q.    And a successful boating trip on the Salt
  


 4   River in the 1800s would have been news, wouldn't it?
  


 5       A.    You know, the interesting thing is that we
  


 6   know of accounts that were not reported in newspapers.
  


 7   So sometimes they were, sometimes they're not.
  


 8             Regarding the reliability, it's interesting,
  


 9   to me, in these proceedings that accounts of people
  


10   successfully boating are characterized as being
  


11   unreliable, but accounts of somebody having difficulty
  


12   seem to be portrayed as being quite reliable.
  


13       Q.    Well, do you think somebody would be more
  


14   likely to be dishonest about an unsuccessful trip?
  


15       A.    No, I don't.
  


16       Q.    All right.  Let's talk about some of these
  


17   historic accounts.  The first one I have up here is the
  


18   flatboat account, May 1873.  And this is Slide 158 of
  


19   your presentation.  This was the one where the account
  


20   stated that 5 tons of wheat were transported in a
  


21   flatboat from Hayden's Ferry to Swilling's Canal, and
  


22   then down the canal to Helling and Company's mill,
  


23   right?
  


24       A.    That's correct.
  


25       Q.    And we know that the story, at least --  We
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 1   know the story makes a hasty generalization in its
  


 2   first sentence, right?  The first sentence of this
  


 3   article says, "Salt River is navigable for small craft
  


 4   as, last week, L. Vandermark and William Kilgore
  


 5   brought five tons of wheat, in a flatboat, from
  


 6   Hayden's Ferry, down the river to the mouth of Swilling
  


 7   canal and thence down the canal to Hellings & Company's
  


 8   mill."
  


 9             How far is it from Hayden's Ferry to Swilling
  


10   canal?
  


11       A.    It's about 3 and a half miles.
  


12       Q.    Is it a fair assessment for whoever is
  


13   writing this account to say that on the basis of 3 and
  


14   a half miles, that the entire Salt River is navigable?
  


15       A.    Do they say the entire Salt River is
  


16   navigable?
  


17       Q.    First sentence, the "Salt River is
  


18   navigable."
  


19       A.    Yeah, I don't think it to be the implication
  


20   that they were making that application to -- from the
  


21   White and Black confluence all the way down to the
  


22   Gila.  I took that to mean that the part of the Salt
  


23   River that they were writing about was navigable.  I
  


24   happen to agree with that interpretation, but I don't
  


25   think that's what they're saying.
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 1       Q.    What's the length of Segment 6, as you define
  


 2   it?
  


 3       A.    Let's look it up.
  


 4             I have it at 41.3 miles.  Call it 41.
  


 5       Q.    Did the same author of this article utilize
  


 6   some pretty extreme language in discussing Indians in
  


 7   the preceding piece?
  


 8       A.    Can you show me the preceding piece?  I don't
  


 9   actually remember it, as I sit here today.  Was that
  


10   the same author?
  


11       Q.    It's the same column.
  


12       A.    Does that mean it's the same author?
  


13       Q.    I don't know.  What do you think?
  


14       A.    I don't know.  Is there a different style of
  


15   writing?  I don't know that we can say for sure it was
  


16   the same author.
  


17       Q.    Well, it's under the same heading of
  


18   "Correspondence of the Arizona Miner."  What does that
  


19   mean?
  


20       A.    The Arizona Miner, I believe, is another
  


21   paper, is it not?
  


22       Q.    Well, the source I have on top here says
  


23   "Arizona Weekly Miner."  I mean, this is your newspaper
  


24   article.  I think the caption over the top of the page
  


25   says "Arizona Weekly Miner."
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 1       A.    Yes, it does.
  


 2       Q.    So the line that says, "Correspondence of the
  


 3   Arizona Miner," is that written by one person?  Is it
  


 4   letters that they receive?  Pieces --
  


 5       A.    You asked me a question just a moment ago
  


 6   saying we don't know who wrote some of these articles,
  


 7   right?  And I think my response was yes, that's true,
  


 8   we don't.
  


 9       Q.    Would it be a real boon to a commercial
  


10   enterprise to have news like this in the newspaper?
  


11   And in this case, specifically Hellings & Company, the
  


12   mill?
  


13       A.    Would it be a boon to an enterprise?  You
  


14   mean in the sense people would not have known that
  


15   there was a place called Hellings mill and now all of a
  


16   sudden they, say.  "Oh, my goodness, there's a Hellings
  


17   mill.  I should go there and shop for mill stuff"?
  


18       Q.    No, no.  That you can get wheat to us.
  


19       A.    I would assume that if Hellings mill was in
  


20   business, people had ways to get wheat to them.
  


21   Publicity can't hurt.  But given the size of the
  


22   population of Phoenix at the time, my guess is that
  


23   most people were aware there was a mill on the other
  


24   side of the river.
  


25       Q.    Do you know if Hellings mill was an
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 1   advertiser in the Arizona Weekly Miner?
  


 2       A.    I suppose there was lots of businesses that
  


 3   were advertisers.
  


 4       Q.    Did you know they have an advertisement on
  


 5   the very same page that that article appears in the
  


 6   Arizona Weekly Miner?  Would it be possible that
  


 7   Hellings mill is utilizing a story like that to
  


 8   generate business for their flouring mill?
  


 9       A.    I see no evidence of that.  Does not
  


10   seem like -- Are you suggesting that they lied about
  


11   that, that the event didn't happen and they made it up?
  


12   I guess there would be --  A similar line, in my mind,
  


13   of what you're kind of suggesting is if I open up
  


14   today's Republic and I see an advertisement for Ford on
  


15   the same page as an article about somebody winning a
  


16   race in a Ford engine, that that was a planted article
  


17   and the race never happened.  That just seems like a
  


18   ridiculous --  You're completely making that up.
  


19       Q.    Do you really think that's ridiculous?
  


20       A.    I absolutely do.
  


21       Q.    You, in your summary chart, called this a
  


22   success for Segment 6, right?
  


23       A.    Yes.
  


24       Q.    And this --  If this navigation took place,
  


25   it was, let's say, for less than 10 percent of Segment


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







SALT RIVER     VOLUME 3    10/22/2015 731


  


 1   6, right?
  


 2       A.    Yes.
  


 3       Q.    All right.  Slide 159 and 160 of your
  


 4   PowerPoint, these discussed Hayden and his exploration
  


 5   for determining whether log floating was possible,
  


 6   right?
  


 7       A.    Yes.
  


 8       Q.    And initially, his opinion was that he had
  


 9   become satisfied that the project was feasible, right?
  


10       A.    That's correct.
  


11       Q.    And then the article also mentions, but does
  


12   not identify, somebody from Maine who has large
  


13   experience in the lumber business who was of the
  


14   opinion that the Salt River has advantages for purposes
  


15   of that kind superior to rivers in Maine, right?
  


16       A.    That's what it says.
  


17       Q.    Now, this is not an account -- at least the
  


18   first article is not an account of navigating a river,
  


19   but it's an account of two opinions about the river,
  


20   right?
  


21       A.    Yes.
  


22       Q.    One from a known source, the other from an
  


23   unknown source, right?
  


24       A.    I'm sorry.  You mean in terms of the names of
  


25   the person, the unknown source?  Is that what you mean
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 1   by "unknown"?
  


 2       Q.    Well, if we don't know the name, that usually
  


 3   means unknown, right?
  


 4       A.    That depends --  I guess, given your bent,
  


 5   you seem to believe that the Maine lumberman didn't
  


 6   exist or something like that.  But I took it to mean a
  


 7   Maine lumberman, somebody who would come here from
  


 8   Maine, and that was identity enough for the level of
  


 9   opinion that I got.
  


10       Q.    What about anything I said made you think
  


11   that I was of the bent that the Maine lumberman didn't
  


12   exist?
  


13       A.    I think you were just suggesting that the
  


14   previous account didn't occur, that was planted there
  


15   fictitiously to support the business of the Hellings
  


16   mill.
  


17       Q.    I think I was.
  


18       A.    Yeah.
  


19       Q.    So does that mean that all the subsequent
  


20   accounts, I'm suggesting are fictitious?
  


21       A.    If you're willing to say this is an factual
  


22   account, that that's kind of consistent with my opinion
  


23   that you seem to rely on the ones that point towards
  


24   non-navigability and not rely on the ones that don't.
  


25       Q.    We're going to talk about all of them.
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 1       A.    It's your time to spend.
  


 2       Q.    Did you evaluate the claim in this article
  


 3   that was made about the Maine rivers at all?
  


 4       A.    In what sense?  Did I look at Maine rivers?
  


 5       Q.    Yeah.
  


 6       A.    Well, I've seen some Maine rivers, and so I
  


 7   know what Maine rivers look like -- or, some Maine
  


 8   rivers look like.
  


 9       Q.    You've actually got a picture of one in this
  


10   presentation, don't you?
  


11       A.    I do.
  


12       Q.    Did you do any research in the context of the
  


13   claims made in this article about Maine rivers?
  


14       A.    I do know that they float logs in Maine.  I
  


15   doubt that they were floating them on some of the
  


16   rivers that I was showing you later in the
  


17   presentation.  This particular guy does not mention the
  


18   specific Maine rivers.  That kind of limits the amount
  


19   of research you can do as to his claim.
  


20       Q.    He might have just seen one dinky river in
  


21   Maine, right?  Probably two, since he did use the
  


22   plural.
  


23       A.    At least two.
  


24       Q.    There are rivers in Maine where ships can
  


25   actually travel upstream from the coast to various
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 1   towns, right?
  


 2       A.    To a degree, yeah.
  


 3       Q.    And I think historically logs were floated
  


 4   down the upper reaches of the Penobscot River.  Is that
  


 5   right?
  


 6       A.    That may be.
  


 7       Q.    This second article on the Hayden exploration
  


 8   was from the Weekly Miner of June 21st, 1873.  I think
  


 9   you talked about this because the account of the travel
  


10   up the Salt River said they had gone up 200 miles,
  


11   right?
  


12       A.    Something like that, yeah.
  


13       Q.    And if I am correct, I think the entire
  


14   length of the Salt River from the confluence up is
  


15   about 200 miles, right?
  


16       A.    190, something like that.  That's my
  


17   recollection.
  


18       Q.    So if they did go 200 miles, either one of
  


19   two things is accurate.  Either they were on something
  


20   that wasn't the Salt River at the end of 200 miles or
  


21   they don't know what a mile is, right?
  


22       A.    Or they weren't able -- they may know what a
  


23   mile is, but they may not have measured it accurately.
  


24       Q.    And out of those two options, you opted to
  


25   infer that they were on something other than the Salt
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 1   River, right?
  


 2       A.    Yes.
  


 3       Q.    Now, part of this group ended up on the Gila
  


 4   River, right?  The last line says, "Having found a good
  


 5   location where pines were plenty and good, they made a
  


 6   canoe out of a tree and putting some logs into the
  


 7   river, left six of the party to drive them down while
  


 8   Hayden and Sugert remained -- returned home by Camp
  


 9   Apache, San Carlos, and old Camp Grant."
  


10             Are those -- are those --  Like San Carlos,
  


11   where is that located?
  


12       A.    The town of San Carlos is located just north
  


13   of the Gila River.
  


14       Q.    When they said they made a canoe out of a
  


15   tree and put it into the river, it doesn't specify what
  


16   river they put it in, does it?
  


17       A.    It does not.
  


18       Q.    And then the last article -- and I don't know
  


19   that we need to look at that one, but we will.
  


20             Actually, there was one thing.  So Hayden
  


21   pronounced this expedition or scheme a failure, right?
  


22       A.    Yes.
  


23       Q.    And he noted toil and difficulty on account
  


24   of rapids and boulders, right?
  


25       A.    Yes, he did.
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 1       Q.    And his group lost a lot of supplies and
  


 2   other items during the course of this trip, right?
  


 3       A.    My recollection is that he lost gear.  Maybe
  


 4   it says a lot.  I don't recall that.
  


 5       Q.    It says, "having lost their arms, ammunition,
  


 6   and provisions, excepting flour."  That sounds like a
  


 7   lot, to me.
  


 8       A.    I have no idea of what the sum total of their
  


 9   load was.  But certainly a loss of gear, no argument
  


10   there.
  


11       Q.    You did not label this as a success on
  


12   navigating Segment 1, correct?
  


13       A.    You were listening correctly.
  


14       Q.    So the next account on Slide 161 is Hamilton,
  


15   Jordan, and Halesworth.  Now, we talked about this one
  


16   on the Gila River, if I recall correctly, didn't we?
  


17       A.    I do not recall.  It's possible.
  


18                  COMMISSIONER ALLEN:  Probably.
  


19   BY MR. MURPHY:
  


20       Q.    The source for this is Arizona Sentinel.
  


21   This is 128 -- is the number given to it by the State
  


22   Land Department.  Arizona Sentinel, January 25th, 1879.
  


23   The first line of this article says, "Whether the Gila
  


24   River is available for navigation is a question which
  


25   was never settled in the affirmative . . . ."  And then
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 1   it goes on to discuss the trip that Hamilton, Jordan,
  


 2   and Halesworth took.
  


 3             Now, what we know from this article is they
  


 4   built a skiff at Phoenix and they boated from Phoenix
  


 5   to Yuma, right?
  


 6       A.    Yes.
  


 7       Q.    And it does not say where in Phoenix they put
  


 8   the boat in the water, does it?
  


 9       A.    No.
  


10       Q.    Now, the Sentinel is a Yuma newspaper, right?
  


11       A.    I believe that's correct, yeah.
  


12       Q.    Which means that they're essentially
  


13   reporting this account from point B of the trip -- from
  


14   point A to B, correct?
  


15       A.    Yes.
  


16       Q.    This article even mention the Salt River?
  


17       A.    Not by name, no.  I would assume that would
  


18   be the river that goes through Phoenix, though.
  


19       Q.    And you called this a success for Segment 6
  


20   of the Salt River, right?
  


21       A.    I did.
  


22       Q.    But we don't know what portion, if any, of
  


23   Segment 6 they actually boated on, do we?
  


24       A.    We just know that they left from Phoenix on a
  


25   boat and made it to Yuma.  So in all likelihood, the
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 1   lower part of Segment 6.
  


 2       Q.    Well, does the article say that they left
  


 3   from Phoenix or they built the boat at Phoenix?
  


 4       A.    It says they built the boat in Phoenix.
  


 5       Q.    So you are inferring that they left from
  


 6   Phoenix, right?
  


 7       A.    Yeah.
  


 8       Q.    Did you attempt to find anything to
  


 9   corroborate this account?
  


10       A.    I did not find anything other than the fact
  


11   that there is, in fact, a river that flows through
  


12   Phoenix, and the easiest way to get a boat down the
  


13   river is to put it on the water.  I corroborated that.
  


14   I do know that the Salt flows into the Gila, and that's
  


15   how you get to Yuma on the river.  Looked a little bit
  


16   at the fact of what time of year it was and would there
  


17   likely be water in the river that time of year.  Sure
  


18   enough, there would.  So in that sense, it corroborates
  


19   a little bit.  But did I find a second article that
  


20   talks about Hamilton, Jordan, and Halesworth, no.
  


21       Q.    I think my question was, did you look?
  


22       A.    Yeah.
  


23       Q.    Let me ask a more general question here,
  


24   which is, would it be fair to characterize a number of
  


25   the accounts you discuss from Phoenix to Yuma as
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 1   occurring in Segment 6 because of your inference that
  


 2   they left from Phoenix on Segment 6?
  


 3       A.    In part, yes.
  


 4       Q.    And these were all accounts that we heard on
  


 5   the Gila River, if I recall correctly.
  


 6       A.    I don't recall.
  


 7       Q.    Don't remember?
  


 8       A.    We probably did, but I'm not sure.
  


 9       Q.    Were there -- in 1879, when Hamilton, Jordan,
  


10   and Halesworth took their trip, were there any canals
  


11   they could have taken?
  


12       A.    There were no canals that went to Yuma.
  


13       Q.    In the Phoenix area?
  


14       A.    There were canals in the Phoenix area.
  


15       Q.    So getting back to my question, were there
  


16   canals in the Phoenix area they could have boated on?
  


17       A.    I suppose there were canals that they could
  


18   have boated on.  This trip doesn't mention anything
  


19   about boating on canals.
  


20       Q.    Next account here is James Stewart,
  


21   October 1880.  I think this is one that you pulled from
  


22   the Arizona Republican, October 2nd, 1920.  And that
  


23   was in the 40 Years Ago Today section of the newspaper,
  


24   right?
  


25       A.    That's what I said when I made my
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 1   presentation, yes.
  


 2       Q.    Your discussion -- or, I guess, conclusions
  


 3   with regard to navigation, you cite this as an unknown
  


 4   instead of a yes or a no, correct?
  


 5       A.    I say it is an unknown.
  


 6       Q.    Slide 163, Cotton and Bingham.  This is
  


 7   another account of Phoenix to Yuma, right?
  


 8       A.    It's -- yes, it is.  Yes.  This one.
  


 9       Q.    Now, this slide on Cotton and Bingham is
  


10   presented a little differently than you presented it in
  


11   the Gila River hearing, isn't it?
  


12       A.    I don't recall.  It's possible.  I know the
  


13   graphic is new.
  


14       Q.    On the Gila, did you not list this as a
  


15   successful navigation of the Gila River?
  


16       A.    I may have.
  


17       Q.    However, the article itself only states that
  


18   there is an intended launch, right?
  


19       A.    Yes.  That's what it says right there.
  


20       Q.    And, in fact, in the initial PowerPoint that
  


21   you submitted in this proceeding, you made a change
  


22   from -- and this is the State's Exhibit 129 -- let me
  


23   adjust the view here.  So this is State Land
  


24   Department's Exhibit 129, Slide 173.
  


25       A.    Looks like Slide 171, to me.
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 1       Q.    Yeah, 171.  There's a few on the front end of
  


 2   this one.
  


 3             So this was your original slide on the Cotton
  


 4   and Bingham trip?
  


 5       A.    The draft slide you're talking about?  The
  


 6   draft presentation I submitted in May?  Is that what
  


 7   you're talking about?
  


 8       Q.    I just have it listed as for PowerPoint 129,
  


 9   for PowerPoint navigability of the Salt River.  Was it
  


10   a draft?
  


11       A.    Yes.
  


12       Q.    But they're pretty much all drafts until you
  


13   get here, right?
  


14       A.    I suppose, yeah.
  


15       Q.    So in your first slide show on this account,
  


16   you did not mention that this was an intended launch,
  


17   right?  And you added that in for the presentation you
  


18   gave us this week, correct?
  


19       A.    There you see it.
  


20       Q.    Now, in your first PowerPoint presentation,
  


21   you also listed, for the Salt River, this trip as a
  


22   success, didn't you?
  


23       A.    I don't recall.  You, no doubt, have the
  


24   slide in front of you.
  


25       Q.    No doubt.
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 1             So this is Slide 210 of State Land
  


 2   Department's 129.  If I look down at Cotton and
  


 3   Bingham, success, yes.  Segment 6.  Does that refresh
  


 4   your recollection as to whether you listed this
  


 5   initially as a success?
  


 6       A.    Yes, it does.
  


 7       Q.    Now, on the current PowerPoint presentation,
  


 8   you list this account as an unknown, right?
  


 9       A.    Right.
  


10       Q.    Why did you change your mind?
  


11       A.    I hoped to avoid having this conversation
  


12   with you.
  


13       Q.    No such luck.
  


14             Did you -- did you take a more critical
  


15   approach to presenting these newspaper accounts to the
  


16   Commission after the Gila hearings?  Would that be a
  


17   fair statement?
  


18       A.    Yeah.  I think every time -- the next time
  


19   you do something, you -- you self-criticize if you're
  


20   at all a reasonable person, so . . .  Yeah.  Sure,
  


21   every time we do this, I reconsider the evidence.
  


22       Q.    We all learn.
  


23       A.    Some of us learn.
  


24       Q.    Now, it's fair to say that nothing factually
  


25   changed regarding this trip in the information that you
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 1   reviewed on the Gila and in your first draft until
  


 2   today, right?  I mean, the facts are still all the
  


 3   same.
  


 4       A.    I uncovered no new information.
  


 5       Q.    It was just your interpretation of what that
  


 6   information was and how you approached it?
  


 7       A.    No, I got a good laugh when I said I hoped to
  


 8   avoid this discussion, but that was, in fact, my reason
  


 9   for changing it.  If you ask my personal opinion, I
  


10   believe that this trip was a success.  The reason I
  


11   believe that is if the intended launch was a success, I
  


12   believe that the trip's failure would have been
  


13   newsworthy.  But it just doesn't seem, to me, to be
  


14   worth arguing over.  We have so many examples of
  


15   successful trips, it just didn't seem that important.
  


16       Q.    Just so I understand this, though, the -- I
  


17   mean, I hope it wasn't the fact that there were
  


18   numerous other successes -- or, a number of other
  


19   successes that would shape your opinion as to whether
  


20   or not this trip is a success, though.  I mean, is that
  


21   what you're saying?
  


22       A.    What I'm saying, for the purposes of this
  


23   discussion, it's unknown whether this is a success.
  


24   You asked me what my opinion was.  I'm telling you what
  


25   my opinion was.  I'm willing to report it as an
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 1   unknown.  That's what I've presented.  That's where I
  


 2   stand today.
  


 3       Q.    Is there a subjective element in reviewing
  


 4   these newspaper articles?
  


 5       A.    Not an unusually subjective element.  So
  


 6   there's some level of subjectivity in -- well, seems
  


 7   like a lot of what we do anywhere, in any venue.  So I
  


 8   don't see anything particularly subjective here.  I'm
  


 9   reporting on the facts.
  


10       Q.    Well, if you can look at the same article two
  


11   different times and come up with two different
  


12   conclusions, I mean, that leads me to believe that
  


13   there's perhaps a subjective element in the review that
  


14   you do and how you arrive at that conclusion.  Do you
  


15   disagree with that?
  


16       A.    I don't disagree with what you concluded
  


17   about what your opinion is there, so what you just
  


18   stated -- you said it leads you to believe that, so you
  


19   are welcome to believe whatever you want to believe.
  


20       Q.    I'm just trying to get a little bit more into
  


21   your processes in evaluating this information for
  


22   presentation to the Commission and -- in terms of how
  


23   you determine something is successful, failure, or
  


24   something in between.
  


25       A.    I would count something to be --  I'm sorry.
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 1   You didn't actually ask me a question.
  


 2       Q.    It probably wasn't even a question.
  


 3             Other than Cotton and Bingham, did you make
  


 4   any other changes in your determinations of whether the
  


 5   boating accounts on the Salt River were either a
  


 6   success, a failure, or unknown?
  


 7       A.    Not that I recall.
  


 8       Q.    If a boating trip is newsworthy enough that
  


 9   it merits an announcement of an intended launch, why
  


10   would a success not be, likewise, newsworthy?
  


11       A.    Maybe people were normally successful.
  


12       Q.    They were or weren't?
  


13       A.    They were.
  


14       Q.    Why would that be newsworthy for an intended
  


15   launch?
  


16       A.    Maybe people knew Mr. Cotton and Mr. Bingham
  


17   and they're gonna come out and say good-bye to them, or
  


18   they would know not to call on them at their place of
  


19   business because they were off on this trip.  I have no
  


20   idea.  There may have been many different reasons why
  


21   it was newsworthy.
  


22       Q.    Is it reasonable to infer that if an intended
  


23   launch is newsworthy, that the success of the same trip
  


24   would be newsworthy?
  


25       A.    It could be.  But on the day of their
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 1   success, perhaps there was other news that took
  


 2   precedence; maybe just didn't make the cut that day.
  


 3       Q.    Slide 164, Yuma or Bust --
  


 4                  CHAIRMAN NOBLE:  Mr. Murphy, would it be
  


 5   okay with you if we broke for the afternoon?
  


 6                  MR. MURPHY:  Absolutely.
  


 7                  CHAIRMAN NOBLE:  Okay.  That means that
  


 8   after a good night's rest, we will reconvene at 9 a.m.
  


 9   in this room.  And we may, for those who arrive before
  


10   that hour, be able to enjoy a little get-together with
  


11   doughnuts.
  


12                  See you tomorrow.
  


13             (The proceedings were adjourned at 4:39 p.m.)
  


14
  


15
  


16
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 1    STATE OF ARIZONA    )
    COUNTY OF MARICOPA  )


 2
  


 3             BE IT KNOWN that the foregoing proceedings were
    taken before me; that the foregoing pages are a full,


 4    true, and accurate record of the proceedings all done to
    the best of my skill and ability; that the proceedings


 5    were taken down by me in shorthand and thereafter
    reduced to print under my direction.


 6
             I CERTIFY that I am in no way related to any of


 7    the parties hereto nor am I in any way interested in the
    outcome hereof.


 8
              I CERTIFY that I have complied with the


 9    ethical obligations set forth in ACJA 7-206(F)(3) and
    ACJA 7-206 (J)(1)(g)(1) and (2).  Dated at Phoenix,


10    Arizona, this 7th day of November, 2015.
  


11
  


12
             _______________________________________


13                      MERI COASH, RMR, CRR
                       Certified Reporter


14                      Arizona CR No. 50327
  


15
             I CERTIFY that Coash & Coash, Inc., has complied


16    with the ethical obligations set forth in ACJA 7-206
    (J)(1)(g)(1) through (6).


17
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19
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23
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            1                 TRANSCRIPT OF PROCEEDINGS

            2

            3                 CHAIRMAN NOBLE:  Good morning.  Let's

            4  open the continued -- continued hearing on the Salt

            5  River before the Arizona Navigable Streams Adjudication

            6  Commission.

            7                 Mr. Mehnert, would you call the roll.

            8                 DIRECTOR MEHNERT:  I will.

            9                 Commissioner Henness?

           10                 COMMISSIONER HENNESS:  Here, thankfully.

           11                 DIRECTOR MEHNERT:  Mr. Allen?

           12                 COMMISSIONER ALLEN:  Here also.

           13                 DIRECTOR MEHNERT:  Commissioner Horton?

           14                 COMMISSIONER HORTON:  Here.

           15                 DIRECTOR MEHNERT:  Chairman Noble?

           16                 CHAIRMAN NOBLE:  Here.

           17                 DIRECTOR MEHNERT:  We have a quorum.

           18                 And Fred Breedlove, our attorney, is

           19  here and so am I.

           20                 CHAIRMAN NOBLE:  Thank you.

           21                 Mr. Slade.

           22                 MR. SLADE:  Thank you, Mr. Chairman.

           23                 Good morning, Commissioners, again.

           24  Eddie Slade, with the Arizona State Land Department.

           25  And here with us today is Mr. Brad Dimock.
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            1                 Brad, if you could go ahead and take

            2  your seat.

            3                 Well, I would love it if you were that

            4  close, but you can also take the seat behind you.

            5

            6                       BRAD DIMOCK,

            7  called as a witness on behalf of the State Land

            8  Department, was examined and testified as follows:

            9

           10                    DIRECT EXAMINATION

           11  BY MR. SLADE:

           12      Q.    And, Mr. Dimock, for the record, could you

           13  introduce yourself.

           14      A.    I'm Brad Dimock.  I live in Flagstaff,

           15  Arizona.  River runner, boat builder, and river

           16  historian.

           17      Q.    Why don't you try bringing the microphone

           18  closer.

           19      A.    There we go.

           20      Q.    Perfect.

           21            And you mentioned -- you mentioned that you

           22  live in Flagstaff currently.

           23      A.    Yes.

           24      Q.    You've testified previously in the Verde

           25  River, both by video deposition and then also in front
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            1  of the Commission.  Is that correct?

            2      A.    Correct.

            3                 MR. SLADE:  And from --  That testimony

            4  has been submitted into the Salt River evidence, and I

            5  will provide an evidence number for that.

            6  BY MR. SLADE:

            7      Q.    What is your occupation currently?

            8      A.    In the summers, I'm a professional river

            9  runner.  In the winters, I'm a boat builder.

           10      Q.    And you build your boats up at your house, at

           11  a boat shop up there?

           12      A.    That's correct.

           13      Q.    On your property?

           14      A.    Correct.

           15      Q.    How did you get involved with boats?

           16      A.    I started running Grand Canyon professionally

           17  in the early '70s, and eventually gravitated toward

           18  wooden boats and learned to run them and rack them and

           19  fix them, and eventually became a boat builder.

           20      Q.    And we won't be repeating the entire

           21  testimony that was submitted into evidence that was

           22  done during the Verde hearing, but we will be reviewing

           23  a few background items.

           24            Could you review for us your education with

           25  regard to boat building and boat history?
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            1      A.    A lot of it is self-taught.  The river

            2  history research on the river began just around

            3  storytelling, and then it went more or less

            4  professional and wrote three biographies of early river

            5  runners in the Grand Canyon.  And the boat building

            6  began just repairing wooden boats that we were running

            7  commercially.  And then I worked with other boat

            8  builders, began boat building them myself, and have

            9  been going to wooden boat school as a student, as an

           10  assistant, and as a teacher this next year, teaching

           11  how to build these boats.

           12      Q.    Where is that school located?

           13      A.    Brooklin, Maine.

           14      Q.    Is that a reputable boat-building school?

           15      A.    It is.

           16      Q.    And you mentioned you published a few books.

           17  Is that three autobiographies -- or, excuse me, three

           18  biographies?

           19      A.    Yeah.  I wrote two of them solo and

           20  collaborated on a third.

           21                 COMMISSIONER HORTON:  Mr. Chairman?

           22                 Might I find out the names of your

           23  books?

           24                 THE WITNESS:  The first one, the

           25  collaboration, is called The Doing of the Thing.  It's
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            1  a biography of Buzz Holmstrom.  That's the first person

            2  that run solo the Green and Colorado Rivers in a

            3  homemade boat.  Much like the Edith that we're gonna

            4  talk about.

            5                 And the second one is called Sunk

            6  Without a Sound.  And that is a biography of Glen and

            7  Bessie Hyde, honeymoon couple who built a giant wooden

            8  box, basically, and vanished in Grand Canyon in 1928.

            9  Unsolved.

           10                 And the third is called The Very Hard

           11  Way.  And it's about Bert Loper, who was on the

           12  Colorado and the Green and the San Juan from the 1880s

           13  until he died at the age of 80 in 1949 at the O.A.R.S.

           14  in the Grand Canyon.

           15                 COMMISSIONER HORTON:  Thank you.

           16  BY MR. SLADE:

           17      Q.    Have you published anything other than those

           18  three biographies?

           19      A.    A lot of articles about boats, boat building,

           20  boat river history.

           21      Q.    And then you've also had the opportunity to

           22  build boats yourself.  Is that right?

           23      A.    Correct.

           24      Q.    How many boats have you built?

           25      A.    Probably two dozen.
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            1      Q.    And have some of those been historical

            2  replicas?

            3      A.    Yes.

            4      Q.    How many?

            5      A.    About six or so, I think.

            6      Q.    Can you explain what a historical replica

            7  boat is?

            8      A.    Well, you take a look at something -- like

            9  the earliest one I built is a replica of a 1911 boat,

           10  which still exists, that was taken through Grand Canyon

           11  by the Kolb brothers.  And I've been very fastidious

           12  about replicating not only the exact shape but the same

           13  materials and the same methods of building it.  And so

           14  I've done that one.  And the Buzz Holmstrom boat and

           15  the -- a couple of different Neville's boats of the

           16  1930s and the Hyde couple's giant wooden box and a few

           17  others.

           18      Q.    Are you familiar with the types of boats that

           19  were available at statehood in 1912?

           20      A.    Some of the boats, yes.

           21      Q.    And have you previously provided a list of

           22  those in the transcripts and video that are submitted

           23  for the Salt River that you did for the Verde hearing?

           24      A.    Yes.

           25      Q.    So we won't review those at this time.
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            1            And you're also familiar with modern boats.

            2  Is that right?

            3      A.    Correct.

            4      Q.    And you've used various types of modern

            5  boats?

            6      A.    Many times, yes.

            7      Q.    And you've used various types of historical

            8  boats?

            9      A.    Yeah.

           10      Q.    And you previously discussed in depth the

           11  characteristics of boats, both historical and modern.

           12  Is that right?

           13      A.    Correct.

           14      Q.    And some of those characteristics are draw,

           15  design, handling, durability, and load capacity.  Is

           16  that right?

           17      A.    Yes.

           18      Q.    Okay.  As well as the weight of boats?

           19      A.    Yes.

           20      Q.    Do you have anything else that comes to mind

           21  when you're considering characteristics of boats?

           22      A.    No.  I mean, cost, but . . .

           23      Q.    Cost.

           24            And based on your evaluation of the

           25  characteristics of boats and based on your experience
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            1  with both modern and historical boats, you determined

            2  that modern boats, like canoes and flatboats, are

            3  meaningfully similar to historical boats that existed

            4  in 1912, like canoes and flatboats?

            5      A.    Yes.

            6      Q.    As you sit here today, having had time to

            7  think about that testimony, do you have anything else

            8  you'd like to add or change to that testimony?

            9      A.    No.

           10      Q.    And would that also apply for boats that

           11  could have been used on the Salt River?

           12      A.    Yes.

           13      Q.    You previously testified about one specific

           14  replica boat that you've built and boated called the

           15  Edith.  Is that right?

           16      A.    Yes.

           17      Q.    Can you explain a little bit about the

           18  history of that boat and how you came to create that

           19  replica?

           20      A.    The design comes from northern Utah in the

           21  1890s, and it became basically state-of-the-art for

           22  whitewater.  The Kolb brothers from the south rim of

           23  the Grand Canyon wanted the run the river in 1911 and

           24  corresponded with Galloway, the designer, and got

           25  plans, and had two of these built back East by
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            1  professional boat builders.  And they took those two

            2  boats, the Edith and the Defiance, from Wyoming all the

            3  way to Needles, California, in the -- 1911-1912.

            4            And the Edith is now at the south rim in a

            5  museum collection.  And I replicated it as precisely as

            6  possible to run it on the centennial, on that trip.  So

            7  I've taken it down the Upper Green and the Upper

            8  Colorado and the Grand Canyon and the Salt now.

            9      Q.    We'll get to your boating on the Salt with

           10  the Edith.

           11            Did you modify the boat with any modern

           12  elements when you replicated it?

           13      A.    No.  No.  One or two of the hatches, the

           14  sealed compartment to the original were lined with

           15  galvanized metal in those days and I didn't do that, so

           16  that would have added a little weight.  But also kept

           17  it from leaking as badly, probably.

           18      Q.    And you did have the opportunity to boat the

           19  Edith down the Lower Salt on August 31st of this year.

           20  Is that correct?

           21      A.    Yes.

           22      Q.    And let's talk about that experience in

           23  depth.  You brought the boat down on a trailer from

           24  Flagstaff?

           25      A.    Correct.
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            1      Q.    And do you recall, did you put in at a point

            2  called Saguaro Ranch just below the Stewart Mountain

            3  Dam?

            4      A.    Yes.

            5      Q.    Okay.  And to your recollection, is that

            6  generally the most upstream put-in of the natural river

            7  below Stewart Dam?

            8      A.    Yeah.

            9      Q.    And then you boated about 12 miles down to

           10  Granite Reef.  Is that is correct?

           11      A.    Yes.

           12      Q.    And you put the boat in the water at Saguaro

           13  Ranch.  Did you put anything else in the boat?

           14      A.    We loaded in about 850 pounds of sandbags and

           15  jugs of water to just give it a good, heavy load.

           16      Q.    And you saw that load go into your boat?

           17      A.    Yeah.  I put it in there.

           18      Q.    Yourself?

           19      A.    People handed it to me.  I loaded it in.

           20      Q.    Where did you put it in the boat?

           21      A.    A lot of it in the central hold, which is

           22  open.  Then a bunch up in the -- it's actually the

           23  stern in front of me, which is the broadest part of

           24  that boat, and some in the rear hatch behind me.

           25      Q.    And we'll see pictures later with Mr. Fuller
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            1  about -- showing pictures of the boat.

            2            But could you describe for us again what that

            3  boat looks like in terms of the hatches and . . .

            4      A.    It's, well, pointy at the bow, which is

            5  behind the boatman.  And then it broadens to about

            6  4 feet and then narrows to about 3 feet out at the

            7  stern.  Has a bit of rocker from end to end, so the

            8  bottom goes up about 6 inches, and it's about 16 feet

            9  long.

           10      Q.    And there are two hatches?

           11      A.    Right.  The forward and back 4 to 5 feet are

           12  hatched over and sealed for cargo carrying.  That's

           13  something you do for big whitewater.

           14      Q.    Those are the hatches where the Kolb

           15  brothers, in 1911-1912, actually put cargo in that

           16  boat?

           17      A.    Correct.

           18      Q.    So you proceeded down the river at about

           19  6 a.m.  Is that correct?

           20      A.    It was early.

           21      Q.    Do you know what the flow rate was that day?

           22      A.    I believe it was around 650 cubic feet per

           23  second.

           24      Q.    Are you aware of what the natural median of

           25  that area is?
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            1      A.    I've heard it's around 900.  Is that correct?

            2      Q.    We'll hear from Mr. Fuller, but I believe

            3  that is correct.

            4            And so that's about 30 percent more water at

            5  the natural median than you had on the day that you

            6  boated?

            7      A.    Right.

            8      Q.    And was it the first time you boated this

            9  stretch?

           10      A.    It is.

           11      Q.    Never been on the Lower Salt River before?

           12      A.    Never.

           13      Q.    With any boat?

           14      A.    No.

           15      Q.    And how was the trip as you proceeded

           16  downriver?

           17      A.    It was a lot prettier than I thought it would

           18  be, and lots of little riffles.  There's one rapid

           19  called Bridge Rapid, I believe, and I did run aground

           20  there twice.  Had to get out and give the boat a yank.

           21      Q.    And after you --  Let's describe what

           22  happened.  You ran aground in a shallow spot.  Is that

           23  correct?

           24      A.    Correct.

           25      Q.    And what did you do?
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            1      A.    I got out of the boat, which takes almost

            2  200 pounds out of it, and pulled it off the rocks that

            3  I had launched on and walked it down a little bit and

            4  got back in.

            5      Q.    After you did that, did you notice something

            6  about your boat?

            7      A.    Yeah.  I opened up one of the -- the big

            8  hatch and found that it had leaked about, I would

            9  guess, 500 pounds of water into it, so I was running

           10  really low.

           11      Q.    Why did the boat leak water?

           12      A.    Well, wood boats, they're like a barrel, and

           13  you -- the plank-style boats, and when they have been

           14  sitting in a warehouse in Flagstaff or traveling around

           15  on a trailer, they tend to open up a bit, and so they

           16  need to soak, really, for a day or two.  And I didn't

           17  give it that opportunity, so it was leaking pretty

           18  good.

           19      Q.    After you found that water, what did you do?

           20      A.    I bailed it out.

           21      Q.    And then as you proceeded after that, did you

           22  encounter any shallow spots where your boat got stuck?

           23      A.    Encountered some very shallow spots but

           24  didn't hit again.

           25      Q.    Would you expect that a commercial boatman of
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            1  historical times would have let his boat swell up so

            2  that it would not leak?

            3      A.    Yes.

            4      Q.    And, in fact, you've taken your boat on the

            5  Colorado River -- the Edith on the Colorado River,

            6  correct?

            7      A.    Yes.

            8      Q.    Did it leak on the Colorado River?

            9      A.    No.

           10      Q.    Did you encounter any other difficulties on

           11  your 12-mile stretch?

           12      A.    No.

           13      Q.    Did you have to take out your goods at any

           14  point to boat down the 12 miles?

           15      A.    No.

           16      Q.    If you had done this trip again, would you

           17  have done anything differently?

           18      A.    I'd have tried to get the boat in the water a

           19  day early.  And then I would have also looked in the

           20  hatches from time to time.  The central part of the

           21  boat was not leaking, so I didn't think that the

           22  hatches were, but I should have checked that and I

           23  would next time.

           24      Q.    And if you had done that and your boat was

           25  not leaking, would you have encountered any spots where
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            1  your boat would have gotten caught up?

            2      A.    I doubt it.

            3      Q.    And if you had 30 percent more water in the

            4  river, would that have made the trip more difficult or

            5  less difficult?

            6      A.    Far easier.

            7      Q.    You've seen pictures of your boat before and

            8  after it took on that water, correct?

            9      A.    Correct.

           10      Q.    Can you describe those pictures a little bit?

           11      A.    It's floating about 3 or 4 inches low when

           12  it's got all the water in it.  Bailed it out, popped

           13  back up again.

           14      Q.    Was the water spread out in the boat, or was

           15  it in one location?

           16      A.    It was all in front of me, so it was running

           17  very low on the leading end.

           18      Q.    Sort of off-kilter?

           19      A.    Well, level, but too low at one end -- way

           20  overloaded on that end.

           21      Q.    How much distance did those shallow spots

           22  take up in your trip?

           23      A.    Oh, both of them were, I would say, 50 to 100

           24  feet.

           25      Q.    And the total trip was 12 miles?
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            1      A.    Right.

            2      Q.    So from your perspective, having hauled

            3  goods -- 850 pounds, plus 500 pounds of water at some

            4  point, and then your additional weight -- having hauled

            5  it from point A to point B, would you consider that

            6  trip a success?

            7      A.    Yes.

            8      Q.    Would you recommend that someone could do

            9  that in historical times, moving goods from point A to

           10  point B as you did?

           11      A.    Yes.

           12      Q.    Any other comments you would like to say

           13  about the trip?

           14      A.    No.  Most boats you would see on the smaller

           15  rivers, you know, where you're not in waves going over

           16  your head like Grand Canyon, you probably wouldn't have

           17  the decking.  It would all be open, so you would see

           18  any leakage immediately.  So . . .

           19      Q.    So a boat that would have been designed, in

           20  your opinion, for the Salt River would have been easier

           21  to navigate in that area because you would not have

           22  leaked.  Is that what I heard you say?

           23      A.    Well, you would see the leakage immediately.

           24  It's hidden down in the hatches.  If you're

           25  overconfident, like I was, you don't look in the hatch


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      540


            1  from time to time, so . . .

            2      Q.    You also had the opportunity to put your

            3  Klepper kayak on the river that day.  Is that correct?

            4      A.    Correct.

            5      Q.    Can you describe for us again the history of

            6  that boat and how you came to have that boat?

            7      A.    The Klepper is the first folding kayak that

            8  was designed and built for commercial sales in 1910.

            9  And it's the same design today.  They still make them.

           10  They're not very popular anymore because the

           11  inflatables have taken over.  But I've had a couple of

           12  those for several years, and they're wonderful boats

           13  for -- if you're flying into somewhere and need a tough

           14  boat.  But they're a long -- You know, very modern

           15  kayaks are very short now, but this is more like a

           16  traditional kayak.  And they have been used all over

           17  the word on big expeditions, put quite a bit of load

           18  in.

           19      Q.    Can they hold cargo?

           20      A.    Yeah.  Yeah.  People go out for a month or

           21  more in Alaska, even today, with those boats.

           22      Q.    Did that boat have any problems on the

           23  12 miles?

           24      A.    None.

           25      Q.    There were also some other boats on that
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            1  trip.  Is that right?

            2      A.    Yeah.  More modern boats.

            3      Q.    Did any of those boats have any problems?

            4      A.    Not that I saw.  One guy fell out of his

            5  kayak.

            6                 CHAIRMAN NOBLE:  Novice.

            7                 THE WITNESS:  Yeah.

            8  BY MR. SLADE:

            9      Q.    What are the dimensions of the Klepper, if

           10  you could provide that for us?

           11      A.    I don't remember exactly.  I guess they're

           12  standard 4-meter, which would be about 13 feet long,

           13  and they're about a little under 2 feet wide.

           14      Q.    Do you know anything about the Stone

           15  expedition?

           16      A.    The Julius Stone trip, yes.

           17      Q.    Could you describe that trip a little bit for

           18  us?

           19      A.    That's two years before the Kolb brothers.

           20  It was Galloway himself, the guy who designed that

           21  style of boat, was hired by Julius Stone to lead an

           22  expedition.  So they built -- had four boats built back

           23  East, and Galloway rode one as the lead guide, and then

           24  three other people, Julius Stone and his -- I think it

           25  was his brother-in-law was a photographer, and then a
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            1  helper by the name of Seymour Dubendorf.

            2      Q.    What was the date of that trip again?

            3      A.    1909.

            4      Q.    1909.

            5            What was the purpose of the trip?

            6      A.    It was for fun.  It's generally thought to be

            7  the first trip down the Colorado that was not for, you

            8  know, exploration, like Powell, or for mining or

            9  trapping or mapping.  It was just for fun.

           10      Q.    Would you categorize it as a recreational

           11  trip?

           12      A.    Yeah.

           13      Q.    Was Galloway paid as a guide?

           14      A.    Yeah.

           15                 MR. SLADE:  I believe those are all the

           16  questions I have, Mr. Chairman.

           17                 CHAIRMAN NOBLE:  Thank you, Mr. Slade.

           18                 Is there anyone who wishes to examine

           19  Mr. Dimock?

           20                 MR. HOOD:  I would.

           21                 CHAIRMAN NOBLE:  Mr. Hood.

           22                 MR. HOOD:  Thank you.

           23                 Mr. Chairman and Commissioners, Sean

           24  Hood on behalf of Freeport Minerals.

           25
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            1                    CROSS-EXAMINATION

            2  BY MR. HOOD:

            3      Q.    Mr. Dimock, good to see you again.  We had a

            4  chance to talk for a few minutes on the Verde River.

            5  Do you recall that?

            6      A.    Right.

            7      Q.    There were several of us who had questions

            8  for you, so I probably fade away in memory.

            9            Anyway, we did put that transcript in the

           10  record.  We'll be relying on some of the discussion we

           11  had that's already in the record, so I'm going to try

           12  not to be duplicative.  Sounds like Mr. Slade had the

           13  same approach.

           14            The most important thing that we talked about

           15  last time, as it applies to our discussion today, is

           16  you were very candid that you wouldn't want to use a

           17  wooden boat on the Upper Salt, correct?

           18      A.    Yeah.  And that was based on my experience up

           19  there.  I've only done it on very high flows.  I've

           20  never seen it at the median flow.

           21      Q.    And, in fact, your trip with the Edith did

           22  not involve the Upper Salt, correct?  Have you ever

           23  boated the Upper Salt?

           24      A.    I have.

           25      Q.    In what craft?
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            1      A.    In kayaks and rafts.

            2      Q.    Those kayaks would have been probably a

            3  polyethylene plastic?

            4      A.    Yeah.

            5      Q.    We talked some about those last time.  I'm

            6  not going to get into those details again.  That's in

            7  the record.

            8            But that's a kind of kayak that essentially

            9  was developed in the 1970s era, was not available at

           10  the time of statehood, true?

           11      A.    Right.

           12      Q.    And what kind of raft have you used on the

           13  Upper Salt?

           14      A.    Again, more modern, 1970s-vintage inflatable

           15  rafts.

           16      Q.    Inflatable raft.

           17            How many people did it hold?

           18      A.    One or two, maybe three.

           19                 MR. HOOD:  May I approach, Mr. Chairman?

           20                 CHAIRMAN NOBLE:  Yes.

           21                 MR. SLADE:  What exhibit are you looking

           22  at?

           23                 MR. HOOD:  This is exhibit -- this is

           24  Arizona State Land Department Exhibit 255.

           25  BY MR. HOOD:


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      545


            1      Q.    These are Mr. Fuller's photos from Segment 2,

            2  which is in the Upper Salt.  And, Mr. Dimock, I've

            3  flagged a page for you there.

            4            Do you recall when we spoke last time about

            5  where on the Verde you would or would not be

            6  comfortable putting in the Edith?  We looked at some

            7  pictures of areas where you said, "I wouldn't really

            8  want to take my wooden boat there"?

            9      A.    Correct.

           10      Q.    Does this photo here -- which, for the

           11  record, it's 11-08-2014 at 11:01, and on the PDF

           12  viewer, it's -- these are not page-numbered, but this

           13  is page 26 of 101.  And this is in Segment 2, which is

           14  in the Upper Salt.  This would be the same sort of

           15  thing.  Mr. Dimock, would you agree, this is not the

           16  kind of location you would want to take the Edith?

           17      A.    It looks a little rocky in that stretch,

           18  yeah.  I don't think I'd want to run that particular

           19  one.  Line or portage or something.

           20      Q.    We talked -- one of the other things we

           21  talked about last time around, Mr. Dimock, was the

           22  adaptability of the early settlers in the American

           23  West.  Do you remember those lines of discussion?

           24      A.    Yeah.

           25      Q.    And basically, you know, many of us today are
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            1  used to getting in our cars and driving to our cushy

            2  office jobs, whereas the men of the American West, they

            3  had to be able to adapt and make do.  Is that generally

            4  correct?

            5      A.    Correct.

            6      Q.    And your testimony on the Verde was if you

            7  had a stream that was suitable for commercial

            8  navigation and there was a need for that commercial

            9  navigation, your belief is some of those folks would

           10  have figured out a way to use the river.  They would

           11  have figured out a boat that would have worked for that

           12  purpose.  Is that right?

           13      A.    Correct.

           14      Q.    And, in fact, you think that if you were

           15  going to go in a time machine back to 1912, you would

           16  be one of those people?  You've got a long history of

           17  building boats and you've run a lot of rivers, spent a

           18  lot of time on the river.  You think you could design

           19  that kind of boat for the navigable stream that had a

           20  need for commercial use.  Is that true?

           21      A.    Probably.  I'm not as tough as those guys

           22  were, though.

           23      Q.    Tougher than most in the room, I'll give you

           24  that.  Certainly tougher than me.

           25            Can you tell us, Mr. Dimock -- we talked
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            1  about what kind of craft you would use on various

            2  different streams last time around.  Do you remember

            3  that generally?

            4      A.    Yeah.

            5      Q.    On the Verde, you said you would want to

            6  build something small and maneuverable to deal with the

            7  rocks and such?

            8      A.    Correct.

            9      Q.    On the Upper Salt --  Let me back up a step.

           10            How much time have you spent on the Upper

           11  Salt?  Sounds like a few trips.

           12      A.    Maybe 10, mostly in the 1970s.  And all at

           13  high water.

           14      Q.    Okay.  Spring runoff time period?

           15      A.    Yeah.

           16      Q.    What --  Do you have any sense what the Upper

           17  Salt looks like during the rest of the year?  Sounds

           18  like maybe just you haven't seen it.

           19      A.    No, other than this photograph.

           20      Q.    Now, knowing what you do about the Upper

           21  Salt, taking into account that you haven't spent a lot

           22  of time there, other than 10 trips in the spring runoff

           23  in the '70s, what kind of boat do you think you would

           24  try to put together for the Upper Salt?

           25      A.    It's always a tradeoff between strength and
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            1  portability.  You want to build it as light as you can

            2  for rocky streams, so that you can portage if there's a

            3  stretch that looks like this particular photograph.

            4      Q.    So what, as you sit here today -- and maybe

            5  you put it in the water and realize you wanted to make

            6  a further adaptation -- but if you had to choose today,

            7  what do you think you would put together for the Upper

            8  Salt?

            9      A.    Well, all I have to look at is this one

           10  picture.  I would have to see the whole stream at those

           11  low flows.

           12      Q.    You just don't know enough about the Upper

           13  Salt to be able to opine as to what kind of craft you

           14  would want to construct?

           15      A.    I would say as light and maneuverable as you

           16  could that could still withstand some impact.

           17      Q.    So really, something like a polyethylene

           18  kayak is probably what you're looking at for the Upper

           19  Salt.  Is that fair?

           20      A.    Well, rafts and kayaks are what run it today.

           21  But in 1912, you would have to think of something else,

           22  because --

           23      Q.    Do you know what that would be, as you sit

           24  here today, or do you have to give it some thought?

           25      A.    Well, as I said, it's a small, light,
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            1  maneuverable boat.

            2      Q.    And the reason -- the reason that the

            3  photographs that we've seen on the trip that the Edith

            4  took on the Salt is only downstream is because of these

            5  rocks and rapids in the Upper Salt.  Is that fair to

            6  say?

            7      A.    No.  It's because I had a day to do a trip

            8  and you can't do the Upper Salt in a day.

            9      Q.    Aren't there Upper Salt trips you can do in a

           10  day?

           11      A.    There is a daily trip, that's right.  Like I

           12  say, I'm not really that familiar with what's going on

           13  up there today.  It's been a long time.

           14      Q.    Was the --  And you're going to hear some

           15  questions from some other folks about this.  But the

           16  area that you did put in the Edith on your trip, that

           17  area has some stream regulation currently.  Is that

           18  right?

           19      A.    There's a dam, yeah.

           20      Q.    There's a dam.  Okay.

           21            I was going to walk through some of the

           22  rapids that exist in the Upper Salt and have you talk

           23  about them a little bit.  If I handed you a piece of

           24  paper with names of rapids, it sounds like it's been

           25  too long since you've been in the Upper -- you're not


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      550


            1  going to know the names --

            2      A.    They didn't even have names when I ran them.

            3      Q.    It's been a while.  Fair enough.

            4            That's all I have, Mr. Dimock.  Thank you for

            5  coming down.  I appreciate it.

            6                 CHAIRMAN NOBLE:  Thank you, Mr. Hood.

            7                 Is there anyone else who wishes to

            8  question Mr. Dimock?

            9                 MR. HEILMAN:  Yes.

           10                 CHAIRMAN NOBLE:  Sure, Mr. Heilman.

           11  Come on forward.

           12                 Yes, Mr. Horton -- Commissioner.

           13                 COMMISSIONER HORTON:  When you were on

           14  the hundredth year, was that run by Gaylord Staveley?

           15                 THE WITNESS:  No.  No.  The annual --

           16  or, the centennial of the Kolb trip was -- 1911, so

           17  2011.  I was rafting for Arizona Rafting Adventures.  I

           18  did used to work for Staveley, though.

           19                 CHAIRMAN NOBLE:  Thank you.

           20                 Mr. Heilman, please proceed.

           21

           22                     CROSS-EXAMINATION

           23  BY MR. HEILMAN:

           24      Q.    Good morning, Mr. Dimock.  Nice to see you

           25  again.  Thank you for coming down.
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            1            My name is Jeff Heilman.  I represent the

            2  Salt River Project.  I just have a few follow-up

            3  questions.

            4            I want to talk a little bit about your trip

            5  on the Lower Salt.  When were you first approached to

            6  put your historic boats on the Salt River?

            7      A.    We talked about it over the last year or so.

            8      Q.    Did you discuss putting your boat in any

            9  other section of the river?

           10      A.    No.

           11      Q.    It was just --  You only discussed putting it

           12  below -- below the dam, correct?

           13      A.    Correct.

           14      Q.    I think you testified about -- that there was

           15  at least -- you ran aground twice on the same rapid, or

           16  was it different rapids?

           17      A.    It was two parts of the same rapid.  The

           18  river braids into a few channels in the lower velocity

           19  channel.  That's where we went.

           20      Q.    So you ran aground, got out and pushed it,

           21  got back in, and then ran aground again?

           22      A.    Right.

           23      Q.    Okay.

           24      A.    Then bailed.

           25      Q.    Right.
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            1            Reading through some of the guides that talk

            2  about the river, a lot of them mention rocks and

            3  boulders beneath the surface that you can't always see.

            4  Did you run into any rocks like that on your trip?

            5      A.    Well, you could see them if you know what to

            6  look for.

            7      Q.    Okay.  So you didn't hit any rocks other than

            8  that section where you had to get out?

            9      A.    No.

           10      Q.    Were there any other portions of the river

           11  where you didn't have to get out but were slowed down

           12  because of the shallow water?

           13      A.    Well, you go the speed of the river.  So no,

           14  I wasn't slowing down.

           15      Q.    Did you check or anybody else on your trip

           16  check the gages before you went on the trip?

           17      A.    I was told it was about 650 cfs.

           18      Q.    So someone did check a gage?

           19      A.    Yeah.

           20      Q.    Do you know what the natural flow would be on

           21  August 31st if the water wasn't being released from the

           22  dam?

           23      A.    I imagine that would vary a lot from year to

           24  year.

           25      Q.    So your trip was about 650 cfs.  Is that


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      553


            1  right?

            2      A.    Right.

            3      Q.    Do you have any idea what that trip might

            4  have been like if it was 400 cfs?

            5      A.    I probably would have --  Well, if I bailed

            6  it out, it would be hard to say.  I probably would have

            7  had to drag it in a spot or two.

            8      Q.    How about 200 cfs?  Would you still want to

            9  run it?

           10      A.    I think that would be pretty low.

           11      Q.    Okay.  And probably 100 cfs as well?

           12      A.    Right.

           13      Q.    Is there a level higher than 650 cfs where

           14  you would feel uncomfortable running the boat?

           15      A.    Not on that stretch, no.

           16      Q.    So even in maximum flood conditions, that

           17  wouldn't -- you wouldn't hesitate to take it out there?

           18      A.    Maximum?

           19      Q.    Or very high.  You know, 10,000, 20,000 cfs.

           20      A.    That boat runs pretty well in those flows.

           21  We've run in flows that high in Grand Canyon, which has

           22  higher gradient.

           23      Q.    And you also talked about some water leaking

           24  into your boat.  And you gave a weight, but I didn't

           25  quite catch it.  How much weight do you think that
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            1  water put into the boat?

            2      A.    Well, we sort of measured the dimensions of

            3  that hatch.  It was about that deep, and computed

            4  that -- how many gallons that probably was.  It's close

            5  to 500 pounds.

            6      Q.    500 pounds?

            7            And you said that caused the draft in your

            8  boat to go down 3 or 4 inches?

            9      A.    Yeah.

           10      Q.    In 500 pounds?

           11      A.    Yeah.  But it is also tilting the boat that

           12  way, so that end was shot deeper.

           13      Q.    What's the draft of the boat when you had it

           14  fully loaded with the 800 pounds plus the 500 pounds?

           15      A.    I think it was 6 or 7 inches.  It's really

           16  hard to measure it, because you lean over to look and

           17  the boat tips up on its side.

           18      Q.    Sure.

           19            Do you know what the draft of the boat is

           20  without any cargo?

           21      A.    It's pretty high.

           22      Q.    Yeah.

           23      A.    But, again, I don't know in exact inches.  It

           24  varies because it's a rounded bottom.

           25      Q.    And you also mentioned that you took the
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            1  Klepper on the same section of the river.  Is that

            2  right?

            3      A.    Correct.

            4      Q.    Were you in that boat --

            5      A.    No.

            6      Q.    -- or was somebody else?

            7      A.    No.  A couple other people traded off and

            8  tried it out.

            9      Q.    Did the Klepper have any cargo in it?

           10      A.    No.

           11      Q.    And you said the Klepper can hold cargo.  How

           12  much cargo can the Klepper hold?

           13      A.    Well, if you're doing an expedition, you

           14  might have two or three river bags full of gear and

           15  food and I would guess a couple hundred pounds, not

           16  much more than that.

           17      Q.    And you said that you put about 800 pounds of

           18  cargo in the Edith when you took it on this trip?

           19      A.    850.

           20      Q.    850.

           21            Is that full capacity for the cargo?

           22      A.    I could have put a lot more in it.

           23      Q.    What would be full -- if you could have fully

           24  loaded, it how much weight could it carry, if you would

           25  estimate?
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            1      A.    I don't know.  You could probably put a ton

            2  in it.  I don't think it would be any fun to row.  I

            3  think you would be drafting an awful lot.  The Powell

            4  boats, they put them in -- you know, they had tons and

            5  tons in them and they're about the same size.

            6      Q.    And you talked about the Kolb brothers.  The

            7  Edith is actually a replica of their boat, right?

            8      A.    Right.

            9      Q.    If I recall your testimony last time, the

           10  Kolb brothers had to repair their boat several times on

           11  their trip.  Is that right?

           12      A.    Correct.

           13      Q.    And there's actually photos of them looking

           14  through holes in that boat, right?

           15      A.    Correct.

           16      Q.    And you would say you're an expert boatman?

           17      A.    Well, not to brag, but yeah, I do it for a

           18  living.

           19      Q.    You probably are the best boatman in that

           20  type of boat?

           21      A.    I'm the only one.

           22      Q.    Right.

           23                 CHAIRMAN NOBLE:  You're working hard

           24  here, Mr. Heilman.

           25
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            1  BY MR. HEILMAN:

            2      Q.    You took a boat down a reach where close and

            3  control was evened out by several dams?

            4      A.    Right.

            5      Q.    You still had several issues with your boat

            6  leaking?

            7      A.    I had only put it in the water that morning

            8  and they need to swell up.

            9      Q.    You still had issues with hitting low spots

           10  and having to get out, right?

           11      A.    Yeah.

           12                 MR. HEILMAN:  That's all the questions I

           13  have, Mr. Chairman.

           14                 CHAIRMAN NOBLE:  Thank you, Mr. Heilman.

           15                 Is there anyone else who wishes to

           16  question Mr. Dimock besides Mr. Sparks?

           17                 CHAIRMAN NOBLE:  Go ahead, Mr. Sparks.

           18  Come on up.

           19                 MR. SPARKS:  Mr. Chairman, members of

           20  the Commission, Mr. Dimock, my name is Joe Sparks.  I'm

           21  special counsel to the San Carlos Apache Tribe.  And

           22  with me is Julia Kolsrud.  She also serves as special

           23  counsel.

           24

           25
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            1                     CROSS-EXAMINATION

            2  BY MR. SPARKS:

            3      Q.    I'm an old Mississippi River boy from

            4  Hannibal, Missouri, so we used to make our own boats

            5  there.  And I'm really curious about the material you

            6  used to build your replica that you used on the Salt.

            7  What kind of wood did you use?

            8      A.    It was northern white cedar.

            9      Q.    Northern white cedar.

           10            And where did you get that?

           11      A.    From an old fella up in New Hampshire.

           12      Q.    What other kind of wood -- or, do you know

           13  what other kinds of woods were used in the Colorado

           14  boats like the Powell expedition or --

           15      A.    A lot of those boats were from the East.

           16  They were using cedar, they were using oak.  The Powell

           17  boats were oak-planked.  They're very heavy.  And then

           18  the rib work in them was white oak and rock elm and

           19  various other hardwoods for the structure of it.  The

           20  planking was usually a lighter soft wood except in the

           21  case of the Powell boats.

           22      Q.    And the white oak, where would it have come

           23  from?

           24      A.    Back East.

           25      Q.    What about the rock elm?  That's a fairly
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            1  rare kind of elm, isn't it?

            2      A.    It is now.  I'm not sure back then.  They

            3  called for it in boat plans, so there must have been

            4  call for it.  A lot of the elms got wiped out by Dutch

            5  elm disease.

            6      Q.    I didn't know the rock elm was susceptible to

            7  that.

            8      A.    I didn't know either.

            9      Q.    I lived in that area when that disease came

           10  through and wiped out the population of Dutch elm.  A

           11  lot of towns around there looked like they had been

           12  burnt when all the trees started dying.

           13            How much did the boat -- without cargo and

           14  without a passenger -- boatman, how much did it weigh,

           15  the one you used on the Salt?

           16      A.    Edith?  I would have to guess.  I didn't

           17  weigh it exactly.  But I would guess it's about

           18  500 pounds.

           19      Q.    About the size of my wife, then?  If anybody

           20  tells on me, they're in trouble.

           21            About 500 pounds?

           22      A.    Yeah.

           23      Q.    Is it something that --  It would take more

           24  than one person, obviously, to portage that boat,

           25  wouldn't it?
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            1      A.    Yeah.  However, the Julius, which was a

            2  similar boat, was portaged by one man in 1937.  It's a

            3  very strong guy.  About the same weight.

            4      Q.    Was his name Samson?

            5      A.    Buzz Holmstrom.

            6      Q.    Just a local version of Samson --

            7      A.    Yeah.

            8      Q.    -- without his hair cut, then?

            9      A.    Yeah.

           10      Q.    How did you find the source of your wood for

           11  the boat that you built?

           12      A.    Oh, Internet and WoodenBoat Magazine,

           13  classified ads and such to try and find the exact kinds

           14  of wood.

           15      Q.    Did you have to find a source of that wood

           16  and a sawyer to cut it for you?

           17      A.    The northern white cedar, I did have to go

           18  right to a sawyer.  The white oak is a lot easier to

           19  find.

           20      Q.    How did you get your cedar down here?

           21      A.    Truck.

           22      Q.    Did you drive it down?

           23      A.    No.  No.  I paid a trucking company an

           24  exorbitant amount of money.

           25      Q.    How about the white -- the white oak?  You
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            1  didn't use white oak --

            2      A.    White oak is the framework in the Edith.  And

            3  that, again, I just called a lumber company back East

            4  and they shipped it out.

            5      Q.    How did you get that?

            6      A.    Same way, came out by trucking company.

            7                 MR. SPARKS:  Well, I enjoyed your story

            8  and your boat-building arts.  Thanks for taking your

            9  time.

           10                 THE WITNESS:  Sure.

           11                 CHAIRMAN NOBLE:  Thank you, Mr. Sparks.

           12                 Is there anyone else who wishes to ask

           13  questions of Mr. Dimock?

           14                 Mr. Slade, do you have some that you

           15  would like to come back for?

           16                 MR. SLADE:  I do.

           17

           18                   REDIRECT EXAMINATION

           19  BY MR. SLADE:

           20      Q.    Do you still have that picture in front of

           21  you, Mr. Dimock?

           22      A.    I do.

           23      Q.    Do you know where that is on that river?

           24      A.    I don't.

           25      Q.    Do you have any context regarding that
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            1  picture?

            2      A.    No.

            3      Q.    Do you know the flow rate?

            4      A.    No.

            5      Q.    Could be low?

            6      A.    Yeah.

            7      Q.    Could be very low?

            8      A.    Looks really low.

            9      Q.    Could be below the natural median?

           10      A.    Yes.

           11      Q.    Okay.  Mr. Hood didn't provide you any

           12  context, did he?

           13      A.    No.

           14      Q.    And if you're thinking about 1912, is there a

           15  boat that could have been designed during that time --

           16  a wooden historical craft that could have made it down

           17  Segment 2, in your opinion?

           18      A.    Well, I would have to see it at those lower

           19  flows, but --

           20      Q.    So you've only --

           21      A.    Yeah, probably would have to portage or line

           22  in places, but that's to be expected.

           23      Q.    What do you mean by "that's to be expected"?

           24      A.    When you're running rocky rivers, sometimes

           25  you have to err on the side of caution and unload the
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            1  boat or drag them around.  That's how they did.  People

            2  didn't start running rapids without taking cargo out

            3  until 1920s, really.

            4      Q.    So even a river that has rapids would not be

            5  non-runnable based on that?

            6      A.    Correct.

            7      Q.    And have you ever seen the river other than

            8  at -- I believe -- I believe you said 1,500 cfs?

            9      A.    I think that's about as low as I've seen it.

           10      Q.    And at that flow rate, what is your concern

           11  about taking a boat like the Edith down?

           12      A.    It gets very fast, so if you do hit a rock,

           13  hit it with considerable impact, which would -- could

           14  shatter a plank.  At lower flows, you just sort of run

           15  aground and get out and give it a yank and get back in

           16  again.

           17      Q.    Yesterday you weren't here for Mr. Mickel's

           18  testimony, but he thought the ideal rate -- flow rate

           19  for bringing a flatboat down would be about 600 cfs.

           20  That's about half of what you've experienced on the

           21  river.  Is that right?

           22      A.    Yeah.  Or less.

           23      Q.    Or less, right.

           24            Would the river be less pushy and have less

           25  velocity at that flow rate?
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            1      A.    Yes.

            2      Q.    Is it possible, in your opinion, that a

            3  historical flatboat could have made it down the river

            4  at that flow rate?

            5      A.    Honestly, I would have to see that whole

            6  stretch.  Every river's a little different.  But more

            7  likely, I would think.

            8      Q.    And we didn't discuss historical canoes or

            9  other boats.  What is your opinion regarding that

           10  stretch, Segment 2, that you've seen before regarding

           11  historical canoes built by wood and whether they could

           12  go down that river?

           13      A.    I think they could.  I think they would have

           14  to be cautious in the steeper, rockier stretches.

           15      Q.    What does that mean by being cautious?

           16      A.    Take a look at it first, and if it looks like

           17  a spot you don't want to take a chance, carry it

           18  around.  But, you know, 99 percent of the river, you're

           19  gonna be fine.  That's how the voyagers moved all those

           20  skins through Canada.  Sometimes they carried them

           21  around if there was a particularly bad spot.

           22      Q.    So some bad spots, in your opinion, are not a

           23  complete obstacle to navigating the entire river?

           24      A.    Not at all.

           25      Q.    Did you guide on river trips this summer?
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            1      A.    Yes.

            2      Q.    And what was your time period for guiding?

            3      A.    Early April through last week.

            4      Q.    Okay.  So you came to the Verde hearing, I

            5  believe, at the end of March, right?  If I said

            6  March 31st, because it was my birthday --

            7      A.    All right.

            8      Q.    -- would that be right?

            9      A.    I guess.  I'll take your word for it.  It was

           10  this spring.

           11                 MR. SPARKS:  You were the only one

           12  there.  I mean, we don't know.

           13                 MR. SLADE:  We can see the transcript

           14  and find the date.

           15  BY MR. SLADE:

           16      Q.    So March 31st.

           17            And you started running the river in Grand

           18  Canyon in April, did you say?

           19      A.    Correct.

           20      Q.    And you just got off the river -- did you say

           21  last week?

           22      A.    Yeah.

           23      Q.    So you had a short time frame for which we

           24  could use your expertise and your boat to go down the

           25  Lower Salt?
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            1      A.    Right.  I'm only off for a few days between

            2  trips all summer.

            3      Q.    Did you inform the State that you had that

            4  short time frame?

            5      A.    I think we talked about trying to get it on

            6  there.  I said how about -- you know, here's -- here's

            7  a two-day stretch.  We could do it.

            8      Q.    So we didn't have ample opportunity to bring

            9  your boat, say, up to the Upper Salt, did we?

           10      A.    No.  I mean, we could have tried to do that

           11  upper one-day stretch in that same period, but --

           12      Q.    And we could still try?

           13      A.    Could.  Yeah, I had to load out a trip the

           14  next day.

           15      Q.    You had to load out a trip the following day.

           16  Is that right?

           17      A.    In Flagstaff.

           18      Q.    You also had to pick someone up from the

           19  airport that same morning?

           20      A.    Yeah.

           21      Q.    Right after you got off the river?

           22      A.    During.  I was late.

           23      Q.    This was your first descent down the Lower

           24  Salt, correct?

           25      A.    Correct.
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            1      Q.    Do you think with a second or third decent

            2  you would have missed rocks or shallow areas that you

            3  got caught up on in your first descent?

            4      A.    Yeah.  I would have checked the hatches for

            5  flooding and we wouldn't have hit.

            6                 MR. SLADE:  I have no further questions.

            7                 CHAIRMAN NOBLE:  Thank you.

            8                 Mr. Dimock, it appears that we have

            9  completed our questioning of you.  We appreciate your

           10  appearing before the Commission as a witness in this

           11  proceeding, as we have in the previous.

           12                 May this witness be excused?

           13                 MR. SLADE:  Thank you, Mr. Dimock.

           14                 CHAIRMAN NOBLE:  You're free.

           15                 THE WITNESS:  I was just looking at this

           16  picture.  It looks like there is a pretty good channel

           17  on the very far side, but I would need a better picture

           18  to see.  Looks like a worst possible scenario photo.

           19                 CHAIRMAN NOBLE:  Mr. Dimock, you're

           20  welcome to remain, if you so choose, or you can leave.

           21                 THE WITNESS:  Gotta go.  Gotta go build

           22  boats.  Thanks.

           23                 CHAIRMAN NOBLE:  Mr. Slade, we might be

           24  just a bit early, but let's go ahead and take 15

           25  minutes for a break.
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            1                 MR. SLADE:  Sounds good.

            2            (A recess was taken from 9:51 a.m. to

            3  10:09 a.m.)

            4                 CHAIRMAN NOBLE:  Okay.  We will come

            5  back to order.

            6                 Before we proceed, Mr. Slade, in

            7  response to an inquiry regarding the final response

            8  filings for the Verde determination, we are extending

            9  the date for responding to findings of fact and

           10  conclusions of law to 5 p.m., Monday, December 7, 2015.

           11                 Did I say it right?

           12                 MR. BREEDLOVE:  So the Verde response

           13  briefs and findings of fact -- or, findings and

           14  conclusions are due currently on November 2nd, and then

           15  those will be pushed to November 9th.

           16                 The Verde response to filings and

           17  conclusions would be -- are currently at November 30th,

           18  and those would be pushed one week to -- what is that?

           19  December 7th, thank you.  That's a Monday.  5 p.m.

           20                 Mr. McGinnis?

           21                 MR. McGINNIS:  Mark McGinnis, for SRP.

           22                 I just had a suggestion.  The last time,

           23  on Gila, when we did the response, the proposed

           24  findings and conclusions, I think we all agreed to two

           25  weeks because we didn't think it would be a huge job.
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            1  I know we found it was a bigger job than we thought it

            2  would be.  So maybe even the 14th, instead of the 7th,

            3  of December might actually be better.

            4                 CHAIRMAN NOBLE:  So that we can do the

            5  argument on the 15th?

            6                 MR. McGINNIS:  That's right.  I forgot

            7  about the argument being --

            8                 CHAIRMAN NOBLE:  We'll take this under

            9  consideration.  Well, we could move it to the 22nd, we

           10  could move from the 14th -- I mean the 15th to the

           11  22nd.

           12                 MR. McGINNIS:  I would not be in favor

           13  of that.

           14                 MR. SLADE:  Right before the holidays,

           15  probably not favorable.

           16                 MR. McGINNIS:  Just bear in mind, when

           17  we get to the Salt at least, that the task of doing the

           18  response to the proposed findings and conclusions is

           19  tough in two weeks because there's so much stuff.

           20                 CHAIRMAN NOBLE:  We may reconsider the

           21  whole thing because we understand that it turned out to

           22  be a little bit more complicated and require more work

           23  than we had anticipated, that last response, so we'll

           24  be taking a look at things.  Right now, we will keep

           25  them as they were under the last order.  That is, we
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            1  are not moving to December 7 until we make a final

            2  decision with regards to what to do on arguing the

            3  Verde.

            4                 MR. McGINNIS:  Thank you.

            5                 MR. SLADE:  Mr. Chairman, we have

            6  November 9th for the Verde response briefs that are

            7  due.  And then could you repeat the date for --

            8                 CHAIRMAN NOBLE:  There are no changes --

            9  no changes today under the -- as to the previous order

           10  for scheduling the Verde argument and determination on

           11  December 15.  So it remains as-is, but there is likely

           12  to be a change in the date of December 15th.

           13                 MR. SLADE:  Okay.  What I had heard you

           14  say before is that November 9th would be the response

           15  brief due date and December 7th would be the date for

           16  the response to the conclusions of law and findings of

           17  facts.  From my estimate, that's about a month, not two

           18  weeks, in between.

           19                 So, Mark, you would have about a month,

           20  if that date were to hold.

           21                 CHAIRMAN NOBLE:  But we did push back

           22  the November 9th date as well.

           23                 MR. SLADE:  November 9th is the new

           24  date?

           25                 CHAIRMAN NOBLE:  It's one of the new
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            1  dates.

            2                 MR. McGINNIS:  I think that's a good

            3  point.  I think November 9th and December 7th solves

            4  the problem I was worried about.  Last time, we had two

            5  weeks for the responses to proposed findings and

            6  conclusions.  That's the part I was worried about being

            7  tight.  I think that will be fine.

            8                 CHAIRMAN NOBLE:  Joy?

            9                 MS. HERR-CARDILLO:  I'm still in the

           10  camp with November 9th and December 7th.

           11                 CHAIRMAN NOBLE:  Will work?

           12                 MS. HERR-CARDILLO:  That totally works.

           13                 CHAIRMAN NOBLE:  Mr. McGinnis?

           14                 MR. MCGINNIS:  Yes, I think that's fine.

           15                 CHAIRMAN NOBLE:  Mr. Slade?

           16                 MR. SLADE:  Yes.

           17                 CHAIRMAN NOBLE:  Mr. Hood, do we care?

           18                 MR. HOOD:  I care, but I agree that that

           19  would work.

           20                 CHAIRMAN NOBLE:  Thank you.

           21                 Mr. Helm?

           22                 MR. HELM:  Fine with me.

           23                 CHAIRMAN NOBLE:  Mr. Sparks?

           24                 MR. SPARKS:  It's fine, sir.

           25                 CHAIRMAN NOBLE:  Mr. Heilman?
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            1                 MR. HEILMAN:  Of course.

            2                 CHAIRMAN NOBLE:  Mr. Murphy?

            3                 MR. MURPHY:  No problem with me.

            4                 MR. SLADE:  You're asking parties that

            5  are not parties on the Verde. 

            6                 CHAIRMAN NOBLE:  That's fine.

            7                 MS. MONTGOMERY:  I'm here and it is fine

            8  with me.

            9                 MS. CAMPBELL:  Yeah, it's fine with me.

           10                 CHAIRMAN NOBLE:  If there's anyone that

           11  didn't speak up?

           12                 Mr. Slade, please continue with the

           13  examination of Mr. Fuller.

           14                 MR. SLADE:  Thank you.

           15                 Mr. Chairman and Commissioners, Eddie

           16  Slade with the Arizona State Land Department here with

           17  Jon Fuller.

           18

           19                  JONATHAN EDWARD FULLER,

           20  called as a witness on behalf of the State Land

           21  Department, was examined and testified as follows:

           22

           23              DIRECT EXAMINATION (Continued)

           24  BY MR. SLADE:

           25      Q.    And, Jon, we left off yesterday at Slide 239.
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            1  Can you briefly review for us what we have discussed

            2  yesterday regarding depths?

            3      A.    Yesterday we talked about the depth estimates

            4  that were -- had been made from the rating curves that

            5  were in the original Land Department reports, and we

            6  provided depths for the 10 percent, the 50 percent, the

            7  90 percent, flow rates.

            8      Q.    And those depths that you found, are they

            9  supported by historical descriptions of depths as well

           10  as depths reported by triangulation from surveyors?

           11      A.    Well, that was a compound question.  I

           12  believe that the depths that we report are consistent

           13  with the observations made in the historical

           14  descriptions.  Well, I think when you refer to

           15  triangulation of the GLO notes, they don't actually

           16  note depth; they just note the river was triangulated.

           17  So there is no -- in most cases, there's no depth

           18  estimate at that point.  But it would be a depth great

           19  enough that somebody decided not to drag a chain across

           20  the river.  In that sense, it's consistent.

           21      Q.    I believe the important point regarding

           22  depths is whether those are sufficient for boats to

           23  travel through with those draws that the boats might

           24  have.  Are the depths that you've found, the median

           25  depths, the historical description depths, and the fact
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            1  GLO surveyors triangulated in much of the Salt River --

            2  would those depths be sufficient for boats of the

            3  historical time period?

            4      A.    Yes.  The kind of boats that I've been

            5  talking to you about for the last couple of days.

            6      Q.    So please proceed with 239.

            7      A.    Actually, I think we finished 239.  The

            8  general information there is much of what we just

            9  discussed.

           10            So I'll move to 240.  And in conjunction with

           11  these depth estimates, we've talked a bit about flow

           12  depth estimates from the USGS rating curves that they

           13  had at their gages.  So I thought I would show some

           14  pictures, some field shots of what those gage sites

           15  look like, those gaging reaches.  This is the

           16  Chrysotile gage, which is upstream of the U.S. 60

           17  bridge.  You can see the concrete tower that's part of

           18  the gaging housing structure.  And then the cableway

           19  car that extends just a little bit downstream of that.

           20  In the far distance there, you can see the edge of

           21  Apache Falls at the downstream end of Segment 1, the

           22  beginning of Segment 2.  You can see that the gage

           23  housing itself is located in a relatively long pool.

           24  This happens to be earlier this year.  In October, the

           25  flow was about 330 cfs, had a little rainfall that day.
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            1  You can see the muddy water from the little freshet

            2  that came down.

            3            We're now on Slide 241.  At the downstream

            4  end of the pool at which the gage housing is, you can

            5  see that there's a riffle, a small rapid that exists at

            6  the downstream end near where the control section is.

            7  And, again, at the same flow rate looking upstream

            8  through the riffle in the control towards the pool.

            9  And from an aerial photograph -- this is just a Google

           10  Earth shot.  The Google Earth shot is not on the same

           11  day I was there.  I don't have that control of Google

           12  Earth.  That's from June 5th.  Much lower flow, at

           13  about 88 cfs.

           14      Q.    Jon, if I could pause you, I would like to

           15  put all the photos in context on 240 and 241.  What is

           16  the natural median at the Chrysotile gage?

           17      A.    We have those on a specific chart.  We look

           18  back onto Slide 228.  Chrysotile gage long-term record

           19  from the USGS, it's 266 cfs.

           20      Q.    So if we look back at 240 and Slide 241, we

           21  are a bit above the median?

           22      A.    Yeah.

           23      Q.    Okay.

           24      A.    I'm showing this aerial photograph that's now

           25  on Slide 242.  The yellow arrow points to where the
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            1  gage housing is, where the stage is recorded.  And the

            2  rating curve is in the vicinity of the red area -- the

            3  red arrow, a little bit further downstream where it

            4  actually becomes a little shallower as you enter --

            5  much shallower than the maximum depth of the pool.

            6            Next gage downstream --

            7

            8             EXAMINATION BY COMMISSIONER ALLEN

            9                 COMMISSIONER ALLEN:  Just a real quick

           10  question.  Where is the line over the river?

           11                 THE WITNESS:  The cableway?

           12                 COMMISSIONER ALLEN:  Yeah, the cableway

           13  located relative to these two sites.

           14                 THE WITNESS:  It's between the red and

           15  yellow arrow, and it's a little closer to the yellow.

           16                 COMMISSIONER ALLEN:  Okay.  Thank you.

           17

           18       DIRECT EXAMINATION (Continued) (BY MR. SLADE)

           19                 THE WITNESS:  Yep.

           20                 Now we're on 243.  At least I'm on 243.

           21  Yeah.  There we go.

           22                 We're looking upstream at the boat ramp.

           23  It's 550 cfs, same day, went downstream.  A break in

           24  the clouds.  We're still looking at the muddy water

           25  from a little bit of a rise there.
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            1                 And I can anticipate Eddie's next

            2  question.  The median flow rate near Roosevelt gage is

            3  341 cfs, so, again, we're a little bit above the

            4  long-term median here.  And you see the 288 bridge, of

            5  course.  These photographs are taken from the Forest

            6  Service boat ramp.  Forest Service was smart enough to

            7  build a boat ramp here.  This is where a lot of the

            8  through trips that Alex and Tyler talked about

            9  yesterday take off the river.  It's about a mile

           10  upstream of that diversion dam.

           11                 We look from the bridge looking

           12  downstream past the gaging structure on the left there.

           13  You can see the river falls off to the right through a

           14  couple of channels.  That's the pool in which the gage

           15  housing is sitting.

           16                 And if we go to 245 -- Slide 245, again,

           17  we're looking at the yellow arrow pointing at the gage

           18  housing structure, and the rating curve would be

           19  somewhere downstream closer to the riffles.

           20  BY MR. SLADE:

           21      Q.    This is Segment 3, Jon, including the photo

           22  on 244?

           23      A.    Yeah.

           24            We're about midway into Segment 3 here.

           25  Downstream end of the canyon reach in the beginning of
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            1  the Tonto Basin flats there.  This, again, is about 93

            2  cfs in the photo that's used as the base of the aerial.

            3            All right.  So moving on to Slide 246, the

            4  Stewart Mountain gage is located below the reservoirs.

            5  This picture was taken looking off the Blue Point

            6  bridge, the road bridge when you drive through there,

            7  with a chain-link fence -- kind of tipped up over the

            8  chain-link fence and you're looking at the pool in

            9  which the gage sits.  This is at low flow, at about 8

           10  cfs on February 11, 2014.

           11            We were back there again at 840 cfs, as shown

           12  on the next slide, 247.  We happened to be there when

           13  the USGS personnel were out there taking some

           14  measurements.  And in the larger photograph at the --

           15  which is kind of on the left side, in the far left side

           16  you can see the Blue Point Bridge on the downstream end

           17  there, where a riffle begins and the control section

           18  located closer to that direction.

           19      Q.    What segment is this, Jon?

           20      A.    This is now Segment 5.

           21            And on the aerials, this is a May 26th

           22  aerial.  The flow was 1,200 cfs, so a little bit more

           23  than was shown in the picture where we saw the

           24  personnel and a whole lot more than the picture from

           25  the bridge.
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            1            Moving to Slide 249 -- and it's just

            2  important to note, as we talk about these depths, for

            3  the sake of our scope of work and trying to make some

            4  firm estimate of what's a reasonable characterization

            5  of the flow depths in these segments, we did do rating

            6  curves.  And I talked about it yesterday.  When using

            7  the USGS data, I think it's important to note that they

            8  are reasonably accurate for what they're trying to do.

            9  You know, they vary in accuracy from 5 to more than

           10  20 percent.  So there is some measurement error that

           11  occurs there.  The channels can change to a degree.

           12  That's why the USGS goes out there and takes repeat

           13  measurements to try to tune up their rating curves.

           14  That's something that goes on relatively constantly.

           15  They try to take measurements over a range of flows.

           16  So the ordinary flows they tend to have better

           17  estimates of than rarer flows, since they have less

           18  chance to do field measurements at those.  They tend to

           19  have a little less accuracy.

           20            Once you get away from that control section,

           21  particularly on a pool or riffle-type system, it's

           22  important to recognize that in pools, the depth

           23  estimates are typically gonna be greater, and most of

           24  the river is pools.  I think you heard that from all

           25  the folks that spent time on the rivers.  And in some
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            1  parts of the rapids, the depths will actually be less

            2  than shown in the rating curves, but the current's

            3  moving faster and they tend to be shorter.  So from a

            4  boating experience standpoint, you slide on fast and

            5  find the deep parts, and that's where your experience

            6  on the river comes into play.

            7            And, again, I would say the best way to have

            8  a feel for what the depths -- the typical depth of the

            9  river are to stick a boat in and float on down and see

           10  a range of the river and get a sense of whether it's

           11  shallow or deep and what your -- most of your

           12  experience is.

           13      Q.    You've done that, correct?

           14      A.    I have for the Salt.  Well, I've done it for

           15  Segment 2 and 3, and then I've been on the reservoirs

           16  in 4, 5, and only small parts of 6, because it's

           17  normally dry now.

           18            Well, let me back up again.  Part of 6, from

           19  the Verde confluence to down to the Granite Reef, I've

           20  done many, many times.  But from below Granite Reef,

           21  just a few isolated spots.

           22      Q.    So you've had the opportunity to check the

           23  theoretical data with actual factual data?

           24      A.    Yeah.  I would say if you were asking me for

           25  a linear average of the depths over the length, I would
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            1  say the rating curve material that we presented is

            2  underestimating the average depth, if you were

            3  measuring it every 5 feet down the course of the river,

            4  because most of the river is pools.

            5      Q.    Again, that's consistent with the tests for

            6  navigability which is navigability in fact, not

            7  navigability in theory, right?

            8      A.    Yes.

            9            Moving to Slide 250, I want to talk about

           10  susceptibility to boating.  And this is where I try to

           11  piece together lots of the sources of information, so I

           12  talked about the actual historical navigation, the

           13  accounts we have.  And I want to talk about

           14  susceptibility where we supplement where we don't have

           15  record of historic boats or supplement where we do and

           16  kind of make some other kinds of estimates of what

           17  other kinds of boats could go down.

           18            So in doing that, I'm going to rely on

           19  information I presented in the boating presentation in

           20  terms of what kinds of draw or depth's required by

           21  different kinds of boats, as well as other folks here

           22  testifying -- giving their expert testimony based on

           23  their experience boating the rivers.  And we'll look at

           24  the flow data that I've already talked about, applying

           25  it over the range of boating conditions.
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            1      Q.    This is the part of the test in the Daniel

            2  Ball which says the river either was used or could have

            3  been used as a highway of commerce, and you're going to

            4  be focusing on the could have been used --

            5      A.    Yes.

            6      Q.    -- in this section?

            7      A.    Yes.

            8      Q.    And you already previously focused on was

            9  used in the historical boating section?

           10      A.    Yes.  I think all along --

           11                 THE WITNESS:  Because there have been,

           12  what, 240 presentations that I've made now, George, you

           13  were telling me the other day --

           14                 -- to ANSAC, that's always been our

           15  approach, to look at both sides of that calculus.

           16  BY MR. SLADE:

           17      Q.    Is it your understanding that navigability

           18  can be proved by either was used or susceptibility to

           19  use?

           20      A.    That's my understanding how the Daniel Ball

           21  test is written.  It's the word "or."

           22            Yeah.  So Segment 1, again, our conclusion is

           23  it's not normally boatable by 1912-era watercraft.

           24  It's a perennial stream, so there is flow throughout

           25  the year.  I think that amount of flow in a different
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            1  river could result, in some situations, in a navigable

            2  river.  In this case, there's a couple things going on

            3  in Segment 1.  It's the size of the rapids.  There's

            4  many IV.  I think we heard yesterday Alex talk about

            5  some waterfalls that he thought were 20 to 30 feet

            6  high.  So just too many and they're too big.

            7            The river's quite choked with boulders in

            8  some places.

            9            We have very minimal historic boating.

           10  Hayden's log float trip may have gotten down into

           11  Segment 1.  I think probably -- most probably -- as I

           12  discussed the other day, it was probably more likely up

           13  on the White or Black.  But conditions there would be

           14  conducive to the kind of failure that Hayden talks

           15  about.

           16            There's no legal modern boating, extensive

           17  modern boating.  Alex was privileged to be able to go

           18  down with the tribe.  There are people do boat it

           19  illegally in inflatable kayaks and in hard-shell kayaks

           20  at certain times of the year, trying to catch the flow

           21  at the right time.  But it's a very difficult trip.

           22  Many drops, many drags.  You need to -- you need to put

           23  up with a lot of hardship on that sort of a trip.

           24            The other thing is just from an evidence

           25  standpoint, the inability to get in there and do
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            1  measurements and observe it.  From my own personal

            2  standpoint, not being able to see it, I don't feel like

            3  I have the evidence to come and make a case for Segment

            4  1.

            5      Q.    And this segment is distinguishable from

            6  Segment 2, in your opinion.  Is that right?

            7      A.    Yes.

            8      Q.    That's consistent with Mr. Mickel's testimony

            9  yesterday?

           10      A.    Yes, it is.

           11            I think what I heard from him is there's kind

           12  of a sweet spot where the boatability improves up

           13  there.  It's still very difficult.  But unlike the

           14  other segments, it's not boatable at low flow

           15  conditions.  At low flow conditions, it's well outside

           16  of its sweet spot, if you will.  And even at that sweet

           17  spot, it's a difficult trip.  So we're saying no to

           18  Segment 1.  And that extends down to Apache Falls.

           19            And we have a chart like this for each of the

           20  segments.  So for Segment 1, I would say it's boatable

           21  by canoes less than 10 percent, and probably

           22  substantially less than 10 percent.  In flatboats, even

           23  more so.  I figured less than 10 percent was a suitable

           24  depictor.  We don't have much of a record of modern

           25  boating.
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            1            I do believe that the ordinary and natural

            2  condition of this reach has been stable for a long

            3  time.  And I see -- as a geomorphologist, that's what I

            4  get paid to do a lot of the time, is to look at river

            5  reaches and determine, have there been changes?  What

            6  are the nature of those changes?  That's a good chunk

            7  of my career right there, and I can tell you that in

            8  this reach, it's very unlikely that there were

            9  conditions changed sufficiently from the ordinary and

           10  natural condition to what we could see today.

           11      Q.    So in your opinion, Segment 1 is

           12  non-navigable today and would have been non-navigable

           13  back in historical times?

           14      A.    That's correct.

           15            Well, that was perhaps too many minutes to

           16  spend on a no.

           17            But let's move on to Segment 2, Slide 253.

           18  And you've seen these charts before for the other

           19  rivers, and I'll just kind of break down, again, for

           20  you the information that's on here.  So, again, this

           21  refers to Segment 2.  It goes from Apache Falls down to

           22  Sleeper Rapid.  The blue line -- I'm going to stand up.

           23  This line, which is either blue or black, depending

           24  upon your color perception, is the average monthly flow

           25  rate.  And it happens to be from the Chrysotile gage,
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            1  and that's up here where it says as the source Salt

            2  River near Chrysotile.  You can see that seasonal high

            3  flow.  The red dashed line at the top is the 90 percent

            4  flow rate.  In this case, it's about 1,600 cfs.  There

            5  is a green dashed line down here where it says the

            6  50 percent or median flow rate at 266.  And the

            7  10 percent, 130 cfs, is the lower dashed blue line.

            8            So, then, I tried to put in -- again, based

            9  on the rating curves that go with these flow rates,

           10  based on the information we have from -- I guess I

           11  should stay by here -- from talking to boaters, from my

           12  own personal experience boating, from looking at charts

           13  published by the federal government, other sources that

           14  say how much depth you need to float different kinds of

           15  boats -- piece all this information together, including

           16  some historical information, and say, well, what are

           17  the ranges, and what kind of boats?  So this purple

           18  line down here, I'm saying is I don't think there's

           19  many boats that could be boating very successfully at

           20  that rate, so that's the purple range.

           21            And then this black arrow spanning the light

           22  blue area says that while you could boat in there by

           23  canoe and kayak from 102 cfs to 320 -- apply a little

           24  more accuracy than really exists, so maybe 100 to 320

           25  would be a little better number.  And then the green


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      587


            1  area, as you move upwards, where you can get into some

            2  of the larger boats that take up a little more space

            3  and draw a little more, but you could still use canoes,

            4  kayaks, rafts, and drift boats.

            5            And you note that the arrow there through the

            6  green kind of points upward and there's really not an

            7  intent to say 2,000 is the limit, because, as we heard

            8  yesterday, from my own experience, you can use these

            9  boats at flow rates well over that.  I think Tyler told

           10  us he had done it at 25,000 cfs.

           11            At any rate, that's the kind of information

           12  in there.

           13            So I'm using that data knowing that these

           14  flow rates that I'm using right here underestimate the

           15  actual flow rates because of some upstream depletions,

           16  and I put this information together to get to, you

           17  know, how often -- how frequently could you use what

           18  kind of boats typically on this river over the

           19  long-term.

           20            So what else do we know about Segment 2 as we

           21  move to Slide 254?  I guess we all know now after the

           22  last couple of days of testimony that it is frequently

           23  used for recreation.  There's a permit system by the

           24  White Mountain Apache and the Forest Service to permit

           25  and collect fees from folks who want to go do that.
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            1            I was looking at the White Mountain Apache

            2  website this morning, actually, and they were

            3  mentioning that the peak season -- on their website,

            4  they say the peak season is the months that we've heard

            5  before, in that March, April, May time frame, but the

            6  Salt River is available for boating year-round.

            7            Again, minimal flow removed for irrigation.

            8  Municipal use is upstream.  Tributaries to the Salt.

            9  And a very minimal change in the character of the

           10  river.  The bridge at U.S. 60 would be one of the few

           11  manmade features down there, and that basically spans

           12  the river with almost no impact on the river channel

           13  itself.

           14      Q.    Jon, I just want to be clear, the website of

           15  the White Mountain Apache says that the river is

           16  available for boating year-round?

           17      A.    That's correct.

           18            Moving on to Slide 255, my estimate is that

           19  canoes could be used on this river about 90 percent of

           20  the time.  Flatboats and -- flatboats includes a large

           21  variety of types of boats.  They basically have a flat

           22  bottom and are propelled by other things than a canoe

           23  paddle about 50 percent of the time.  Then I think

           24  we've heard from others that -- you know, some of the

           25  challenges in using a flatboat on this reach, so it's a
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            1  little less usable than canoes.  I think one of the

            2  things we discovered from having gone out there --  And

            3  my own personal experience, I guess I can relate to

            4  you, is initially hearing about this segment of the

            5  river, I initially thought you can only boat this river

            6  in the spring when the snow is melting and the river is

            7  up.  And a lot of guides are kind of written that way.

            8  But a chance to go out there and pass the river one

            9  time in the summer and stopped and looked and stared at

           10  it, said, "That looks boatable to me.  I'm not sure the

           11  guides are correct," and drove down the road a little

           12  bit and looked at other parts of the river and thought,

           13  yeah, I could do that.  Then last November went out

           14  with a canoe at 180 cfs, and sure enough, it was a very

           15  pleasant boating experience, not very pushy at all.  So

           16  where it was rocky -- you're going quite slow, so you

           17  have the opportunity to stop and maneuver your way

           18  around whatever obstacles exist.  So I think that's,

           19  for me personally, more of a more recent discovery, and

           20  I'm very comfortable in this number of 90 percent for

           21  the flow rate.

           22      Q.    Jon, part of the reason why the guides say

           23  that is they're geared towards that fun splash of the

           24  whitewater period that happens in March and April.  Is

           25  that right?
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            1      A.    Yeah, I think there's a couple of things

            2  going on that we've heard.  If you've read a bunch of

            3  guides and gone out to the river yourself, consider

            4  this.  They are writing for a specific audience.

            5  Sometimes they're writing for people that are very

            6  interested in whitewater rafting and that are not

            7  particularly interested in an experience that doesn't

            8  involve a lot of splash or adrenaline, and when you go

            9  out there at low flow, you don't have as much splash or

           10  adrenaline.  It's a very placid experience, very calm

           11  experience.

           12            Other times I think the people writing about

           13  in those guides is it's you lawyers.  You know, they're

           14  putting in their disclaimers.  And I turn on my Toyota

           15  now and it says, "Obey all traffic laws.  Use caution."

           16  You get to the gas pump today and it says, "Don't drink

           17  the gas."  It's a culture where we have to warn

           18  everybody about everything for ridiculous things.  So

           19  there's lots of warnings in there that -- people should

           20  be safe, yes.

           21            Moving on, those are my estimates of

           22  percentage of time.  It's frequently used for

           23  recreation.  There are some significant rapids in

           24  there.  We've heard a lot about that in the last couple

           25  of days.  There's nothing in there that I've seen or
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            1  experienced where you can either pucker up and run it

            2  or line it or portage it.  It's not a difficult river,

            3  particularly at low flow.

            4      Q.    That's consistent with what we heard

            5  yesterday from Mr. Mickel and Mr. Williams?

            6      A.    Who have done it at lower flow rates, yes.

            7            Moving to Segment 3 on Slide 256, now we're

            8  below the larger rapids again.  Again, if you recall,

            9  there are no Class IIIs or more.  And I'm lumping

           10  together Segments 3 and 4.  You can see on the chart --

           11  you can see on the same chart what my reconstruction of

           12  what the river might look like, and the things I talked

           13  about on previous days, I feel like the conditions are

           14  basically the same.

           15            I'm now using the data from the near

           16  Roosevelt gage, and so you can see the flow rates have

           17  changed a little bit, up from 266 to 341 for the

           18  median.  You can see, again, that seasonal fluctuation

           19  where you're above median for a good chunk of year when

           20  you're looking at the monthly average.

           21            This reach is also frequently boated.  I'll

           22  talk a little bit more about the incidences of user

           23  days the Forest Service reports.  Again, that's part of

           24  the wilderness segment that the Forest Service permits.

           25            Not a lot of changes, some loss of flow,
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            1  again, the character of the river.  There is a bridge

            2  out there at 288.  There's, of course, the diversion

            3  dam below that, which changes the character of the

            4  river in its immediate vicinity.  And the greatest

            5  change in Segment 3, of course, is the presence of the

            6  lake which was there prestatehood but certainly not in

            7  the ordinary and natural condition.  And in addition,

            8  of course, it fluctuates greatly with the amount of

            9  water that's in there, so it comes up and goes down.

           10            My estimate is that at least 90 percent of

           11  the time, you could boat this reach in canoes.  I

           12  personally have done segments of this from 220 cfs to a

           13  little over 700 cfs in canoes and up to about 2,000 in

           14  rafts.  Boatable by flatboats a little more than

           15  50 percent of the time.  There is frequent recreational

           16  use.  There really aren't any significant rapids.

           17  There's nothing -- there are riffles, of course.  It is

           18  a river.  But we do have some historical boating

           19  accounts in the lower parts prior to Roosevelt

           20  existing.  And I think that's really all I need to say

           21  there on Segment 3.

           22      Q.    Segment 3 is distinguishable from Segment 2.

           23  Is that right?

           24      A.    Yes.

           25      Q.    Can you explain a little bit how that
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            1  distinguishes?

            2      A.    Yeah, I think I went through that in some

            3  detail.  In my mind, I think the two main things that

            4  stick out is the slope flattens a little bit and the

            5  rapids are -- they are fewer and they are smaller.

            6            Segment 4, again, it's the same chart as you

            7  see -- have seen before.  This is on 259.

            8            Again, the same seasonal type of fluctuation.

            9  You have that late winter, early spring boost, the

           10  monsoon boost.  And most of the averages of the month

           11  are above the annual median.  And the 10 percent flow

           12  rate is above the lower limit of boating, based on the

           13  historical accounts that we've got in here as well as

           14  the rating curves such as we have.  I'm using, again,

           15  the data from the Roosevelt gage.

           16            Moving to 260, Segment 4, the boating goes on

           17  now is on the reservoirs.  I'm certainly not relying on

           18  that for my opinion about navigability.  That ordinary

           19  and natural condition is submerged.  I talked to you

           20  Tuesday, I believe, about how we made estimates of what

           21  the river might have looked like and I won't repeat

           22  myself there.  And certainly, the changes is the

           23  impoundment of the water in the flow regulation.

           24            I'll move to 261.  My estimate, again, is

           25  very similar.  I'm using basically the same numbers as
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            1  Segment 3.  Again, we have a little more historical

            2  data in this reach.  I think these are consistent with

            3  historical accounts that we have seen.  About

            4  90 percent of the time, take our canoes down there and

            5  flatboats a little more than half the time.

            6            We have a bunch of historical accounts.

            7  Nobody really talks about any significant rapids.

            8  There are rapids that people shot over and maybe bumped

            9  a boat on, maybe flipped a canoe here and there, but

           10  these things happen on parts of river trips.

           11      Q.    In fact, those historical accounts used

           12  flatboats.  Is that right?

           13      A.    There were some that used flatboats, yes.

           14      Q.    And we know that because it says that in the

           15  account?

           16      A.    Yes.

           17            Yeah, I think the ordinary and natural

           18  condition existed there until Roosevelt Lake came in

           19  and they had a period of flow regulation that occurred

           20  after that time which started before statehood.

           21            This is the chart for Segment 5.  Moving to

           22  Segment 5, this is below.  Now here, since the flow

           23  regulation is -- I'm using the long-term gage data from

           24  Roosevelt.  And we know, as I discussed yesterday, that

           25  these data underestimate the kind of flow here because
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            1  we're missing about 2,000 square miles of watershed by

            2  the time we get down to Segment 5.  And that's not

            3  counting the Verde River that comes in at the bottom of

            4  Segment 5 and into Segment 6.

            5            Moving to 263, there's a ton of boating that

            6  goes out there, all occurring when the reservoir is

            7  releasing.  So we understand there's a change in

            8  seasonality.  But the flow rate ranges have been

            9  altered, but the ranges of flows that we can experience

           10  on these reservoir releases do have an analog to the

           11  flows -- the kind of flows that occurred prior to the

           12  dam.  So if the dam's releasing 1,000 cfs -- for

           13  reasons I talked about earlier, 1,000 cfs probably

           14  looks a lot like what 1,000 cfs looked like before the

           15  dams.  So we understand that the regulation occurs.

           16  And we're not trying to say that it's not there.  But

           17  we're saying that the flow rates and the conditions

           18  that are on the river are substantively similar.

           19      Q.    So, for example, Jon, when Mr. Dimock went

           20  down the river in August and there was 650 cfs, in a

           21  typical August, in its natural condition, would the

           22  river have less water or more water?

           23      A.    It would depend on the August.  But the

           24  August average would probably be around the median.

           25  I'll look at the chart there to say for sure.  The
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            1  whole point of the trip was not to demonstrate whether

            2  the river was navigable on pre-dam August 31st.  It was

            3  to say at a flow rate of 650 cfs, could you take a

            4  wooden boat down there successfully?

            5      Q.    And we know that the natural median was

            6  higher than when Mr. Dimock went, so that served for

            7  some informative context?

            8      A.    Yeah.  We're well below the median, per my

            9  estimate.

           10            So for Segment 5, boatable by canoes in

           11  ordinary or natural condition, about 90 percent of the

           12  time, much less today because they shut the river off

           13  in wintertime.  In flatboats, greater than 70 percent

           14  of the time, by my estimates, looking at those flow

           15  curves that I put in front of you already.

           16            Really no significant rapids in there at all.

           17  There are some riffles and we have plenty of historical

           18  accounts of people taking boats through this segment.

           19            I believe the physical condition of the river

           20  is very similar to its ordinary and natural condition.

           21  Of course, the flow rates changed due to water supply

           22  management.

           23            Down to Segment 6 --  You know what?  Maybe I

           24  would like to back up for just a second, if I can, and

           25  talk about the similar to existing conditions.  I found
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            1  no evidence of any substantive change.  I showed you

            2  some slides earlier where we looked at the channel

            3  position from 1905, which predates the reservoirs,

            4  until today.  And you can see that the channel

            5  conditions, as observed in aerial photographs and maps

            6  and compared to the descriptions, are very, very

            7  similar to what we see today.  So I've seen no physical

            8  evidence that there's been substantive change in either

            9  the channel pattern, the channel width, or the channel

           10  depths due to the construction of the reservoirs and

           11  the change in the hydrology in Segment 5.

           12      Q.    Jon, here you estimate that greater than

           13  70 percent of the time, it could be boatable by

           14  flatboats.  And did you have the opportunity to confirm

           15  that with Mr. Dimock's boating that stretch?  This

           16  is -- this is that segment where Mr. Dimock did boat?

           17      A.    Yes, it is.

           18      Q.    So that is another example of where your

           19  theoretical data was supported by factual data?

           20      A.    Always nice to be out in the field and check

           21  your data, so yes.

           22            All right.  Getting back to Segment 6 on

           23  Slide 265, here we see the monthly chart here, and the

           24  flow rates here for the monthly averages were

           25  determined by adding together the Verde River at Tangle
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            1  Creek and the Salt River near Roosevelt.  So, again,

            2  we're still missing some drainage area, a significant

            3  amount, and are probably underestimating those average

            4  monthly flows because of that loss of drainage area.

            5  But, again -- and because of depletions of flow, but

            6  they're sufficient to demonstrate that boatable

            7  conditions exist.  So based on our rating curves, I

            8  believe we will get canoes down there down to 70 cfs.

            9  And we continue to use canoes up to very large

           10  discharges, which extend well off our chart right here.

           11  And, again, you see that that median flow rate is well

           12  above the average monthly flow rate.  It's well above

           13  the annual median for a number of months in the early

           14  part of the year, then beginning again in the late part

           15  of the year.

           16            And you don't have a lot of modern boating

           17  down here, a little bit during floods, which really is

           18  irrelevant to navigability.  Occasionally, during dam

           19  releases, which are quite rare now, that water gets

           20  past Granite Reef, flows down to the town.  And then we

           21  have some boating that goes on in some of the areas

           22  that are either effluent or inadvertent storm

           23  discharges.  There's a lot of swimming and boating that

           24  goes on down to 35th Avenue in water that I wouldn't

           25  get into.  But it goes on down in that area, then from
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            1  there on down.

            2            Statehood changes -- of course, the flow

            3  regulation I've talked about already, and stream

            4  channel conditions themselves are just completely

            5  altered, both due to the depletion of the flow, the

            6  changing in the hydrology but also very physical

            7  changes in terms of in stream, sand and gravel mines,

            8  channelization for flood control, construction of

            9  levies, squeezing the channel down for urbanization, a

           10  lot of encroachment of the floodplain in the main

           11  channel.  That's gone on in the last 150 years or so.

           12      Q.    You have had the opportunity to boat part of

           13  Segment 6?

           14      A.    My description of the changes apply to the

           15  area downstream of Granite Reef.  And I guess I should

           16  be clear there that I don't believe that the segment

           17  from -- the portion of this segment from the Verde

           18  River down to a couple miles above Granite Reef, I

           19  believe that to be substantively similar to the

           20  ordinary and natural condition.

           21      Q.    That's also the section of Segment 6 that

           22  Mr. Dimock took his flatboat down.  Is that right?

           23      A.    We did.  We went down through that all the

           24  way down to the Granite Reef parking area, not to

           25  Granite Reef Dam itself.
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            1            So I would suggest we move to Slide 267.

            2  That this segment of the river was boatable by canoes

            3  and similar-type craft about 95 percent of the time or

            4  most of the time, except for perhaps during the largest

            5  floods.  And boatable by flatboats about 85 percent of

            6  the time.  The primary difference there is the river is

            7  a little flatter and sandier, and we have a little more

            8  flow because we've got the Verde boosting things up.

            9            There are a number of historical boating

           10  accounts.  We have no accounts of any kind of rapids of

           11  any note in Segment 6.  And modern boating is

           12  infrequent because the river's dry now.

           13            The ordinary and natural condition we talked

           14  about was reconstructed from historical photographs,

           15  maps, accounts.  Of course, the flow rates have

           16  changed.

           17            I want to move to Slide 268.  We're gonna

           18  talk a little bit about modern boating.  Other experts

           19  have talked about the specifics of their experiences.

           20  I want to kind of wrap that together and relate it to

           21  navigability and our opinion about navigability.

           22            I'll move on here.  We just see some slides

           23  right here from various segments.  On the left side,

           24  this is the Segment 5.  It happened to be a day when a

           25  whole crew of boats came by us as we were stopped to
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            1  take a break.  In the upper right, that, I believe, is

            2  Bump and Grind Rapid at 188 cfs, just boat a canoe down

            3  through that.  This is also, I believe, in the lower

            4  right-hand -- I believe that's the same day, different

            5  part of the river that -- some part -- the daily part

            6  of Segment 2.  Yeah, that's that same day at 188 cfs.

            7            So I'm dividing up the modern boating record

            8  into three types.  Private recreation, so an individual

            9  or group of individuals go out on their own and boat

           10  the river.  Seasonal commercial recreation occurs where

           11  individuals go out and pay someone to take them down

           12  the river, or associated services, and then a few other

           13  stray types of people getting paid to boat the river

           14  outside of commercial recreation.

           15            Private recreation is occurring in Segments 2

           16  and 3, primarily, and it goes on all year.  Most of it

           17  occurs here during the spring, as we've heard already.

           18  In Segment 5, because of the flow alteration, it's

           19  occurring in late spring, summer, and early fall on the

           20  releases.  And then Segment 6, it occurs all year and

           21  sporadic in places.  Basically on effluent and other

           22  inadvertent water sources, put it that way.

           23            Seasonal commercial recreation, there's some

           24  rafting companies that operate in Segments 2 and 3 as

           25  well as in 5.  2 and 3, they're more prominently than


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      602


            1  in 5.  Kayak rentals, you can rent kayaks in 2 and 3

            2  from the outfitters, as you heard from Alex the other

            3  day.  Inflatable kayaks, primarily.  And the reason

            4  people, in my opinion, rent inflatable kayaks and not

            5  hard-shell kayaks is the hard-shell kayaks sit low in

            6  the water and they are buckets.  So unless you wear a

            7  rubber skirt on there, a Neoprene skirt, you'll take on

            8  water.  And once you put on that Neoprene skirt, you

            9  need to be able to either wet exit, which means if

           10  you're upside down in your boat, find the escape hoop

           11  and pull it off and slide out of the boat.  And that's

           12  a situation not everyone's quite ready to handle

           13  without training.  Whereas in an inflatable kayak, if

           14  you tip up in that, if you fall out, you grab onto the

           15  boat, you climb back in.  So it's a much easier

           16  experience.

           17            Then there's, of course, a bunch of tubing

           18  that goes on in Segment 5.  Lots and lots and lots of

           19  people, probably tens of thousands.  I don't know the

           20  exact number.  But seems like it's too many most times

           21  that I'm out there during midday on the weekend.

           22            Here's a number of services that offer

           23  shuttles in Segments 2 and 3.  If you're out taking a

           24  trip and don't feel like spending a day and driving

           25  your car around and parking it or leaving it out there


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      603


            1  in the elements, exposed to risk of theft, some folks

            2  will take your car around and park it for you on the

            3  day you intend to come out.  You can do that in

            4  Segments 2 and 3.  And then there's folks that offer

            5  shorter shuttle services in Segment 5 as well.

            6      Q.    Jon, have you heard of Sonoran Kayak Rentals?

            7      A.    Vaguely.  I know of them, but I haven't

            8  spoken to them.

            9      Q.    So you don't know a man, Jeremy Schneider,

           10  who sells -- or, excuse me, rents hard-shell kayaks in

           11  that Salt River tubing reach?

           12      A.    Yeah.  By hard-shell kayaks, I mean kayaks

           13  that you sit inside with a skirt.  If he rents those,

           14  more power to him.  Most people, when they rent

           15  something that's hard in kayaks, they're talking about

           16  sit-on-top kayaks.

           17      Q.    Are you familiar with anyone else that rents

           18  canoes in the Lower Salt area?

           19      A.    I have heard of that, but I personally

           20  haven't talked to anybody who does that.  I think there

           21  have been some people in the past that have done that.

           22  But then I have not gone looking for it because I don't

           23  need to rent a canoe.

           24            So some of the private recreation, we talked

           25  to, over the course of these studies over the years,
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            1  the Central Arizona Paddlers Club.  And their response

            2  from their members say that people have boated all of

            3  Segments 1 through 6.  The most frequently were in

            4  Segments 2, the daily reach particularly in Segment 2,

            5  and then Segment 5, where, of course, thousands of

            6  Phoenicians go out and recreate.  And Segment 5, of

            7  course, is on the releases from the reservoir.  And

            8  that occurs in all seasons.  So folks have been through

            9  all of it in all seasons, according to a poll of their

           10  members.

           11            Other folks who have come before ANSAC in the

           12  past, Jim Slingluff, a canoeist, has done Segments 2,

           13  3, and 5.  Jerry Van Gasse, one of the original

           14  navigability people, I think he actually showed up at

           15  the Verde hearing, and he was running 20 trips for a

           16  year in his commercial rafting.  George Marsik, with

           17  Worldwide, and he had -- Worldwide rafting was his

           18  company.  He had done year-round trips, maybe hundred

           19  per year.  And we also heard from Dorothy Riddle.  I

           20  imagine those pieces of testimony have been submitted

           21  as part of the record.  If not, they should be.  They

           22  were part of the old record.

           23            Other modern boating, there's a bunch of

           24  commercial operations.  We've heard a little bit from a

           25  commercial operator, Alex Mickel.  I ended up talking
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            1  to Don Sullivan, who is one of the two U.S. Forest

            2  Service Tonto river rangers.  So the Forest Service is

            3  employing a couple of folks to manage their river, and

            4  they spend a lot of time on the river in boats.  And

            5  described his experience going down in rafts as low as

            6  350 cfs, and in smaller boats, much lower than that.

            7            They focus on this permit season between

            8  March 1st and May 15th.  I may have gotten the days

            9  wrong when I answered a question on Tuesday, but those

           10  are the days, March 1st through May 15th.

           11            They are the four commercial companies that

           12  we've heard about.  Mild to Wild that Alex Mickel runs

           13  is one of them.  And they're allowed, in the wilderness

           14  section, two launches a day for their own personal

           15  trips.  So they can have a number of seats on those

           16  trips, but they can get two launches a day.

           17            I was asking Don Sullivan, how many people go

           18  down?  It depends on the year and the kind of flow.  So

           19  I asked him, "Well, give me a typical wet year and give

           20  me a typical dry year."  So what he -- the statistics

           21  that he gave me were for a wet year, which he said was

           22  2010.  He dug up his records and he said there were

           23  about 7,000 user days in the daily reach of Segment 2.

           24  That would be the bridge -- or, in the vicinity of the

           25  bridge down to Hoodoo.  And in the wilderness section,
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            1  about 570.  And the reasons for the difference is

            2  obvious.  You go up for the day, you get to sleep in

            3  your own bed and take a shower at the end of the day.

            4  If you go to the wilderness, you're gonna be camping,

            5  and it's going to cost you some more money, so a little

            6  more time commitment.

            7      Q.    Jon, do you remember what Mr. Mickel reported

            8  as his user days?

            9      A.    No.

           10      Q.    Was it somewhere around 2,500?

           11      A.    I don't remember.

           12      Q.    Okay.  If I told you it was about 2,500, that

           13  is less than half of the actual use that you've

           14  reported, so Mr. Mickel is doing less than half the

           15  business?

           16      A.    I believe it was four companies that have

           17  permits to run those kinds of trips.  So . . .

           18            And I've seen Mild to Wild on the river

           19  before and they seem like good guides and whatnot.  So

           20  it wouldn't surprise me if they had a bigger share than

           21  some of the other companies.

           22            In a dry year, which he said was this year,

           23  this spring, they had 850 user days for the daily

           24  segment and then 190 for the wilderness, so

           25  significantly less in a dry year.  But not zero.
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            1                 COMMISSIONER HORTON:  Jon, is there --

            2  I tubed in the '60s.  I went back in the '70s, and

            3  there was a great difference as far as pot-smoking and

            4  toplessness.  But is there any policing along the

            5  river?

            6                 THE WITNESS:  The White Mountain Apache,

            7  occasionally you'll see -- some of their rangers will

            8  show up in there.  I have no personal experience with

            9  what they would do with pot-smoking or toplessness.  I

           10  don't smoke pot and you don't want to see me topless,

           11  so . . .

           12                 COMMISSIONER HORTON:  No, I don't want

           13  to see --

           14                 THE WITNESS:  So I don't know what they

           15  do.  It's possible, I guess.  I know in Segment 5,

           16  that's much more of a party atmosphere, so people are

           17  going down there, and I've seen a lot of people that

           18  are quite inebriated and seem to be successfully

           19  boating the river.

           20  BY MR. SLADE:

           21      Q.    So the tubing stretch, is that Segment 5?

           22      A.    Yes.

           23      Q.    So Commissioner Horton might have been

           24  referring to Segment 5 --

           25      A.    Oh, right.  Right.
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            1      Q.    -- in his question?

            2      A.    Oh, I'm sorry.

            3                 COMMISSIONER HORTON:  Been a lot of

            4  years ago.

            5                 THE WITNESS:  Yeah, yeah, yeah.

            6  BY MR. SLADE:

            7      Q.    What type of policing goes on in Segment 5?

            8      A.    Well, the Maricopa County Sheriffs, it's

            9  under their jurisdiction.  They have an agreement with

           10  the Forest Service, and so they do a number -- a number

           11  of things.  You know, you've probably seen their cars

           12  parked along the road there, trying to prevent drunk

           13  driving.  But they also have a couple of boats that

           14  they run through there.  They have a jet boat and an

           15  air boat, which they launch from four or five different

           16  spots.  And they run both upstream and downstream in

           17  those boats.  And I've talked to them.  I've got a

           18  little information about here.  I'll get the flow rates

           19  when I get there.

           20            I imagine there's a lot of pot that gets

           21  stuffed in the river when they see the air boat coming.

           22  That's what I would guess.

           23      Q.    It's still a party scene to this day?

           24      A.    A lot of people do, yeah.  Again, that's not

           25  my trip, so . . .
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            1                 CHAIRMAN NOBLE:  Mr. Slade, could we

            2  take a break at this point?

            3                 MR. SLADE:  That'll be fine.

            4                 CHAIRMAN NOBLE:  Thank you very much.

            5                 We'll be in recess for 10 minutes.  That

            6  means we'll come back at about 11 minutes, 12 minutes

            7  after 11:00.

            8            (A recess was taken from 11:02 a.m. to 11:12

            9  a.m.)

           10                 CHAIRMAN NOBLE:  Mr. Slade, please

           11  proceed.

           12                 MR. SLADE:  Thank you.

           13  BY MR. SLADE:

           14      Q.    Jon, I believe we were on Slide 272.  Please

           15  proceed.

           16      A.    I think I'm done with 272.

           17            I'm ready to move to 273.  Forest Service

           18  also tracks --

           19      Q.    Jon, got to pause you for a sec.  Sorry.  Can

           20  we go back to 272?  You've got a quote at the bottom of

           21  that, and that's from the Utah Special Master's Report,

           22  which was published in 1930.  I think it's an important

           23  quote.  Could you read it for us into the record?

           24      A.    Yes.  "The Government's assertion as to lack

           25  of commercial possibilities fails to recognize one
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            1  source of commerce which in the future will undoubtedly

            2  develop to a considerable extent - the use of these

            3  Rivers for transportation of tourists for hire, to view

            4  the natural scenic wonders and explore the

            5  archeological features of these regions."

            6      Q.    So this is a special master of Utah in 1930

            7  talking about one commercial viability use of the river

            8  being recreational commercial use.  Is that right?

            9      A.    That's how I understand it, yes.

           10      Q.    Okay.

           11      A.    Back to 273, the Forest Service also keeps

           12  track of private trips.  You'll recall that during the

           13  permit season, you need a permit to go down as a

           14  private boater into the Wilderness section.  So that's,

           15  again, from March 1st to May 15, 76 days.  And, again,

           16  I asked Don Sullivan for some data, and he said they're

           17  allowed 4 launches per day, for a total of 304.  And he

           18  estimated that based on his data, about 9 people per

           19  private trip.  So a person gets a trip and they can

           20  bring -- I believe it's up to 16 people.  I'm not sure

           21  of that exact number.  But he figures, on average, it's

           22  about 9 per trip that go on a single permit.  So he

           23  gets about -- in a light year, about 2,600 people going

           24  down the river in a private trip, and on the daily,

           25  about 3,000.  In a dry year, like 2015, they only
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            1  issued about 15 permits; on the daily, about 400.  So

            2  these are Forest Service data.  This is not my data.

            3  This is what they provided, such that it is.

            4            There are a number of guides out there.  So

            5  from the Forest Service one that I think we've seen

            6  already and others that have been published privately

            7  including diaries, which is a one- or two-page sort of

            8  thing, there are whole books devoted to the Salt River

            9  boating, and you would think that if people are

           10  publishing books that say how to boat the river, that

           11  you would assume it's a boatable river.  These are some

           12  of them.  They cover various segments of the river, and

           13  really not much more to say to that than there they

           14  are.

           15            Other river guides out there, the Park

           16  Service talks about -- National Park Service, that Salt

           17  is one of the best wet water streams in the south.  The

           18  Arizona State Park has its own rivers and streams

           19  guide, which includes -- mentions the year-round

           20  boating on the Salt.  And the Forest Service, as I

           21  mentioned, has theirs, and they have river rangers that

           22  help patrol, and they do the permitting that we've

           23  already talked about.  This is an example of what the

           24  Forest Service publishes now for the Salt River, this

           25  map that lists some of the rapids, and they have little
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            1  descriptions of how to run them and what things to look

            2  out for, so that you have a successful trip down the

            3  river.  There are also a whole bunch of websites out

            4  there, many more than I can list.  But a few I put in

            5  here, and they -- again, they will sometimes list

            6  recommended flow rates, and I think those kinds of

            7  things have the same kind of issues that we have

            8  already talked about, with those who have written books

            9  about what their target audience are, what their

           10  knowledge of the river is.  A lot of them are relying

           11  on paddlers, sometimes not their own experience.  And

           12  then, of course, the websites for the commercial

           13  vendors that operate out there as well.  We have seen

           14  some of that already entered into the record, so I

           15  won't belabor that here.

           16            Some of the other types of commercial uses

           17  that go on out there, Arizona Game & Fish Department,

           18  they do fish surveys, so they've got employees that are

           19  going down there on a semiannual basis.  They typically

           20  pick the lowest flow time of the year, so they want to

           21  go down there at the lowest flow, and they're either

           22  going in rafts or they're going in canoes.  And what

           23  they're doing is doing fish counts, so they have their

           24  electrical shock equipment and other fish survey

           25  equipment, as well as all their camping gear and
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            1  whatnot.  Some of it's sensitive to being wet, whether

            2  it's in bags that keep it from being damaged if wet.

            3  And those folks have, I believe, testified regarding

            4  their experiences before.  So that's primarily in

            5  Segments 2 and 3.

            6            And we talked about the county's boats out

            7  there.  Two air boats and a jet boat is what they have.

            8  They say they'll launch their air boat at 500 cfs and

            9  the jet boat at 600.  Air boat's a little slipperier,

           10  according to the sheriff that I talked to -- sheriff's

           11  deputy that I talk to.  Doesn't have the keel that the

           12  jet boat has.  I think they can run it a little lower.

           13  Occasionally they bump a little rock or two in the

           14  riffles.  And they go upstream from Granite Reef all

           15  the way to Water Users, which is the big parking lot

           16  that is downstream from Saguaro Ranch and Stewart

           17  Mountain Dam.  They'll also launch at that same place

           18  or at the Blue Point Bridge or a couple other places,

           19  including Granite Reef Dam.  By that, I mean the dam

           20  itself.  They said their biggest issue out there,

           21  besides the people that they're patrolling, is some

           22  flotsam and algae that can get into the air intakes.

           23  Yeah.

           24      Q.    Is this a picture on Slide 278 of that -- is

           25  that an air or a jet boat?
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            1      A.    I believe that's the air boat.

            2      Q.    Okay.  So that is the Maricopa County

            3  Sheriff's Office using that jet boat?

            4      A.    Those are the deputy -- sheriff's deputies,

            5  yes.

            6            I'm not an expert on -- between jet boats and

            7  air boats, but this is one of their boats.

            8      Q.    So there's a motor in that boat in the

            9  picture?

           10      A.    Yes.

           11      Q.    And there's three people in there?

           12      A.    So it's a flatboat with a big fan.

           13      Q.    And are they going upstream?

           14      A.    In this case, they are.

           15      Q.    And that's Segment 5 of the Salt River?

           16      A.    That's Segment 5.  Between the tube take-out

           17  and the Blue Point Bridge, there's a place where people

           18  used to cliff dive.  That's right in the area right

           19  there.

           20            Other kinds of commercial uses permitting by

           21  the White Mountain Apache and the Forest Service that

           22  we've talked about already.

           23            Game and Fish, I want to go back to them for

           24  a little bit, because they've consistently boated at

           25  low flow.  They were able to provide us some data.
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            1  They didn't have great records for the dates that they

            2  went.  They knew what years they had been out there but

            3  not the exact dates.

            4            And the flow rates that they went down at,

            5  these are their data sets from Segments 2 and 3.  They

            6  would put in at the U.S. 60 bridge and take out at the

            7  288 bridge.  Trips from 2001 to 2004.  You can see the

            8  flow rates there range from 122 at the low end to 700

            9  cfs at the high end, and whether they were taking

           10  canoes down to 132 and rafts down to 135.

           11      Q.    This is only spanning a three-year time

           12  period.  Is that right?

           13      A.    That's right.

           14      Q.    Okay.  Do we know if they were using the

           15  river before or after this time period?

           16      A.    I know for sure they were doing it before and

           17  haven't talked to them about it after.

           18            Here's one of their pictures from taking

           19  rafts down at 150 in June of 2003.  Don't know the

           20  exact location of this, but this is one of their

           21  picture sets.  And I believe we've submitted all of

           22  those into evidence.

           23            And just to kind of underscore here, in case

           24  you missed it, that these guys are in rafts at a river

           25  flow rate that's well below what we've heard is the
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            1  rafting minute flow rate.  So with all types of

            2  boating, it's kind of what you're willing to -- what

            3  your expectation is.  If you're going in expecting a

            4  big splashy ride and super fun rapids and drops and

            5  whatnot, you'll be disappointed at 150 cfs.  But if

            6  you're going for a trip on the beautiful river, you can

            7  go much lower than what the guides will tell you,

            8  typically.

            9      Q.    And natural median for this area is 266?

           10      A.    Well, it's between 266 and the . . .

           11      Q.    341?

           12      A.    341.  Sorry.  Memory's not what it used to

           13  be.  Yeah.

           14            Because you're in between Chrysotile and

           15  Roosevelt here.

           16      Q.    Okay.  But they're at 150, which is well

           17  below that?

           18      A.    Well below, yeah.

           19      Q.    And these are boats piled with equipment,

           20  multiple people inside?

           21      A.    And they look like big guys.  Yeah.

           22            So moving to 281 here, I'm trying to

           23  accumulate, in modern times, what kinds of boats that

           24  we know are out on the river, where they're at, what

           25  kind of flow rates that they're at, and range from
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            1  inflatable rafts to a cataraft, which is framed like

            2  some kinds of rafts but has two kind of Neoprene

            3  pontoons.  Inflatable canoes or kayaks, we talked about

            4  what those look like.  Hard-shell kayak, which, in my

            5  mind, is a -- sit inside with a skirt.  I guess you

            6  could also include a sit-on-top.  Hard-shell canoes,

            7  jet boats and air boats, rowboats, motorboats -- these

            8  are all boats that I personally have seen on the river,

            9  have talked to people that have run in these things,

           10  and what seasons.

           11            And, again, the seasonality for those in

           12  Segment 5 is affected strongly by the releases, which

           13  would have a different season in its ordinary and

           14  natural condition.  These are observations in modern

           15  times.

           16      Q.    Jon, have you ever seen a historical wooden

           17  flatboat on the river, aside from Mr. Dimock's?

           18      A.    No, I have not.

           19      Q.    Why don't you think you have seen one?

           20      A.    The same reason that I very rarely see a 1900

           21  vintage car on the highway.  Technology has improved.

           22  It's easier to use and they're more readily available.

           23  So I have seen historic boats, and they become valued

           24  antiques, and people don't like to get them wet.

           25      Q.    Do you know how much it would cost to
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            1  commission someone to build you a historical flatboat?

            2  I guess we could have asked Mr. Dimock.  But do you

            3  have any idea?

            4      A.    I asked Brad that question the first time I

            5  met him when we were interviewing from the Verde, and

            6  my recollection was his boats cost upwards of $10,000

            7  and can be as much as $20,000.

            8      Q.    How much does an inflatable raft cost?

            9      A.    That's a tricky question.  It depends on what

           10  manufacturer you go to and what kind of equipment you

           11  put into it.  But a complete -- a brand-new complete

           12  raft package with frame, you know, coolers, oars, oar

           13  locks, lots of little pieces, it can easily run you

           14  $10,000, but you can buy them used for a half or a

           15  third of that.

           16            So let's talk about making the transition

           17  to -- you know, what we have learned about modern

           18  boating, to whether they're meaningfully similar or not

           19  to boats that might have been available around the time

           20  of statehood.  So there's a couple of pieces of

           21  information right here.  On the left side, the color

           22  diagrams were used, so it's a diagram that was put

           23  together you've seen before in the boating presentation

           24  that I made earlier last year, and it's also used in

           25  navigability cases in Oregon.  The folks that put that
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            1  together are working up there in Alaska.  And what you

            2  see there is you can see that these low draft boats,

            3  similar to the kinds we're talking about, modern boats

            4  like kayaks, canoes, drift boats, catarafts, rafts, all

            5  have similar width and depth prisms necessary for

            6  boating to these modern craft.  So in terms of a draw

            7  or to a width of the river needed, they're very

            8  similar.  So you take an 8-foot by 8-inch box and you

            9  can get all these boat types down there.  So the fact

           10  that you've got a canoe or a kayak down the river tells

           11  you something about whether you can get a historic

           12  dugout canoe down there or other boats that have

           13  similar drafts.

           14            Utah's special master listed some boat

           15  draws -- or, drafts for different types of boats.

           16  Rowboats at 16 to 18 feet or longer and the draws of

           17  those range from 16 to 18 inches.  Again, it depends on

           18  the length of the boat, type of materials constructing

           19  it, how heavily it's loaded.  Steel rowboats, which

           20  tend to draw a little bit more water, again, depending

           21  on how much they're loaded.  Motorboats, really not

           22  much difference in draft until you add in the prop for

           23  the motor.  That drops it down a little bit more.

           24  Scows, which is similar to what I would call a

           25  flatboat, in their case the Utah special master said a
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            1  32-by-8-foot scow would take about 8 inches.  They

            2  mentioned canoes in places in the Utah Special Master's

            3  Report, but don't provide a draw for those.

            4            Anyway, so those are kind of that depth

            5  range.

            6      Q.    Jon, these are in, again, the 1930 Utah

            7  Special Master's Report, that's where these numbers

            8  come from?

            9      A.    The ones in the table, yes.

           10      Q.    And based on your knowledge and calculations,

           11  both theoretical and factual, of the depths of the Salt

           12  River, which of these boats would be able to be used on

           13  the Salt River?

           14      A.    Well, certainly in any segment from 2 on

           15  down, the canoes and the scows -- and I think the

           16  historical record is sufficient to document that --

           17  rowboats, and probably the shorter of the rowboats

           18  would be more appropriate in the upper reaches and the

           19  longer rowboats would be fine, as well as the shorter

           20  ones, in the lower segments.  And certainly when you

           21  got down to Segment 6, any of these boats would have no

           22  trouble at all.

           23      Q.    And I don't see a Klepper noted here.  Would

           24  you expect that a Klepper would be able to also

           25  navigate the Salt?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      621


            1      A.    I would.  Lo and behold, the Utah special

            2  master didn't do a comprehensive accounting of every

            3  type of boat that might be available.

            4            But no, the Klepper draws very little water.

            5  It's a kayak.  So I draw the kayak chart on the left.

            6  Kayaks draw a little bit more water than canoes,

            7  typically, and have a smaller footprint, so the

            8  buoyancy factor puts them a little bit lower in the

            9  water.

           10            Anything else?

           11            283, there's been some suggestion in the

           12  past, and I won't address that here, that canoes made

           13  of wood and kayaks -- excuse me, canvas or wood are not

           14  appropriate for rivers with rapids or rivers with

           15  rocks.  And I just want to remind folks of the

           16  information we had in our boating presentation.  These

           17  are pictures from the early 1900s of folks in canoes on

           18  very rocky, shallow rivers.  It's just not correct to

           19  say that wooden and canvas boats can't take on rocks or

           20  shallow rivers.  In both cases, these are folks that

           21  are going upstream.  Both of them using the method of

           22  poling to go upstream through these rapids.  So not

           23  only can they take on rocks and -- you know, clearly,

           24  with any kind of boat, just like with your car, you

           25  don't drive into rocks.  You don't intentionally bang
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            1  it on things.  The intent is to go around the

            2  obstacles.  But when the occasional bump happens, it's

            3  certainly not the end of the boat, particularly at low

            4  flow rates where the currents are not very pushy.

            5            And sometimes you change your paddling

            6  technique, as we see on Slide 284, to something called

            7  snubbing.  This actually is a birch bark canoe going

            8  down a very rocky rapid.  So instead of using a paddle,

            9  what they're doing is they have a pole that basically

           10  sticks in this water, and they're breaking their

           11  momentum to slow themselves going down there, and they

           12  work their way through the rocks.

           13            Even birch bark canoes are pretty tough

           14  beasts.  Clearly, you don't want to drop them off the

           15  roof or drive over them in a truck, but they're made

           16  for rivers, and rivers have obstacles in them, rivers

           17  have tree stumps, and rivers have other things that you

           18  could possibly hit.  They have ribs in them that give

           19  them strength and rigidity.  They're tough little

           20  boats.

           21      Q.    Can canoes be used to transport goods, let

           22  alone people?

           23      A.    That's what canoes are for.

           24            This is a canvas canoe.  There's, I think, a

           25  mistaken idea that there are some canvas canoes that
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            1  are folding and they are a little floppier, built on a

            2  wire frame, and they tend to be a little less rigid.

            3  But that's not the case for all canvas canoes.  They're

            4  built -- some of them are built over stripping.  And

            5  they're quite rigid.  And, again, they are able to go

            6  up shallow, rocky streams.  You see a guy here poling

            7  his way up a very small river in Maine, and he's got

            8  his gear and some other information, and you can see

            9  probably a complete lack of safety equipment there.

           10  And there he goes.  So these boats are used in a wide

           11  range of conditions.  Again, canoes were made for

           12  rivers.  Rivers have rocks, rivers have trees, they

           13  have rapids.  And that's where people use them.

           14      Q.    If we can compare the river in Slide 285 --

           15  it looks like that's the Allagash in Maine.  How does

           16  that compare to the Salt River?

           17      A.    The Allagash -- this reach of the Allagash is

           18  a much smaller river than any of Segments 2 through 6

           19  of the Salt.  Much, much smaller.  The flow rate to

           20  there, to me, looks like it's -- my guess, based on the

           21  conditions, I would say there's certainly less than 100

           22  cfs, probably in the neighborhood of 50 cfs.  And looks

           23  like it's maybe 20 feet wide and maybe at most a foot

           24  and a half deep at the deepest spot, probably average

           25  depth of less than a foot.
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            1      Q.    So certainly not representative of the Salt

            2  River?

            3      A.    No.  Much smaller river.

            4            So we ask ourselves, are modern boats

            5  meaningfully similar?  If I hadn't -- if I go back up

            6  here a couple of slides -- if I hadn't told you that

            7  this wasn't a modern canoe -- other than the dress and

            8  the black and white, if I hadn't told you that's a

            9  historic canoe, you'd say that's what canoes look like

           10  today.  Are they meaningfully similar?  Yeah, they

           11  function the same.  You put a person in them with a

           12  paddle or a pole and they go up and down the river.

           13  The design is functionally the same.  They have pointy

           14  ends, and they keep the water out and the boater in.

           15  The use is the same.  They can use them for trade and

           16  travel on water.  The draws really haven't changed

           17  much.  Wooden canoes, canvas canoes weigh about the

           18  same as plastic canoes.  It's really more about the

           19  material you put in them as opposed to the material

           20  they're made out of in terms of the draw.  We've heard

           21  that from all the people who have expertise in boating.

           22  So what's the difference?  The difference is some

           23  improved durability.  But I readily recognize -- really

           24  don't need to argue about the fact that the plastic

           25  boats that are made today are more durable.  You can
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            1  beat on them, you can abuse them, you can be a lot less

            2  skilled and get away with some things that you might

            3  have had to stop and repair.  But that is not to say

            4  that these boats were not durable, that they fell apart

            5  at the slightest impact or a scratch would cause you to

            6  cancel your trip.  So yes, they are improved

            7  durability, much like my car today is improved in its

            8  durability from cars that were available in 1912.  But

            9  that says very little whether I can drive it down the

           10  road or not.

           11      Q.    And was there an expectation, around

           12  statehood, that you had to repair your boat whether you

           13  were on the Mississippi or the Colorado or the Salt or

           14  the Verde?

           15      A.    Well, there's still that expectation today.

           16  So if you take a boat on a river, you should have a

           17  repair kit with you.  The likelihood of it occurring

           18  probably decreases today, both -- for a number of

           19  reasons.  But folks were prepared to build their -- fix

           20  their canoes, their boats of whatever type, when

           21  they're on the river.  So if you read the literature

           22  about old canvas canoes, you know, they carried a kit

           23  where they would sew things back together and put on

           24  materials to seal the leak, and the next day, they

           25  would be back on the river.  That's just kind of how it
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            1  went.

            2            You know the story of the Kolb brothers with

            3  the big hole that they stuck their head through.  They

            4  didn't stop their trip there.  They pulled out their

            5  practicality and the tools they had and boat they had

            6  and whatever material they had, they patched their boat

            7  and they finished their trip.

            8            One of the historic expeditions from the

            9  early 1900s in the Grand Canyon, they thought their

           10  boat was too long, so they cut it in half, rebuilt it 4

           11  feet shorter with hand tools at the bottom of the Grand

           12  Canyon, continued their trip, and successfully got down

           13  to the bottom.  So people fix their boats.

           14      Q.    Are you familiar with Mr. Lingenfelter's book

           15  Steamboats on the Colorado?

           16      A.    I've seen it.

           17      Q.    Have you heard an account or multiple

           18  accounts in that book of captains of steamships running

           19  aground, having to make repairs after hitting rocks on

           20  the Colorado?

           21      A.    Yes.

           22      Q.    So it happened on the Colorado.  It may

           23  happen on the Salt, but that was an expectation of

           24  historical boats and historical boating?

           25      A.    It's the same as it is today.  Like I say, I
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            1  have pictures of people that have wrapped their canoes

            2  that looked exactly like the wrapped canoes that we saw

            3  yesterday from the Salt River.  These pictures were

            4  from the Mississippi River.

            5      Q.    So the question is not durability.  It's

            6  draw, and from an experienced boatman's perspective,

            7  can you get a boat down the river?

            8      A.    Yes.  Experience is great, but you don't

            9  necessarily have to be experienced.  An experienced

           10  boatman could have a problem on a bad day and a rookie

           11  boatman can have a problem.  And experienced boatmen

           12  can have great success and a rookie boatman can have

           13  great success.

           14            So I'll just make reference to the other

           15  parts of my boating presentation that I've given

           16  previously where I talk about those similarities, the

           17  similarity in appearance, similarity in function, and

           18  what the other boating experts -- Brad here today and

           19  earlier to Don Farmer, to Jim Slingluff, and whether or

           20  not they are meaningfully similar.  I strongly say that

           21  these boats are meaningfully similar for the reasons

           22  I've already described.

           23      Q.    Do you know if we've had any other boating

           24  experts, aside from yourself, testifying about

           25  meaningfully similar boats -- and Mr. Dimock?
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            1      A.    I believe Don Farmer testified to that effect

            2  on the Verde River.  That's what comes to mind right

            3  now.  There may have been others.

            4      Q.    Have opponents presented any experts in

            5  boating?

            6      A.    None, that I'm aware of.

            7            So, again, we always like to field-test these

            8  theories of meaningfully similar and what could and

            9  couldn't happen.  Brad told you a little bit about what

           10  we did on the Salt in Segments 5 and then a little bit

           11  into 6.  So I have some pictures here that Brad did not

           12  have with him that I took when we were out there.  So

           13  we had 850 pounds of material plus Brad, which he says

           14  he's close to 200, he looks more like a 160 guy to me,

           15  but -- and he took on some water.  He was well over

           16  1,000 pounds in the Edith there.  We also brought a

           17  canvas Klepper kayak.  That boat is not 110 years old,

           18  but it's made in the same design as the boat that came

           19  out in 1910.  We also had a McKenzie replica, which is

           20  circa 1980.  A woman named Helen, from Bullhead City,

           21  heard about our trip and came on down and joined us.

           22  You'll see some pictures of that.  We had three plastic

           23  canoes.  One of them was a tandem and two of them were

           24  solo canoes.  A 16-foot Neoprene raft had three people

           25  in it.  A tandem canoe means there are two people in
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            1  it.  And then one Neoprene cataraft, a smaller raft,

            2  and three plastic kayaks, one of which was a

            3  sit-on-top -- well, maybe two were sit-on-tops.  You'll

            4  see the pictures here in just a second.

            5            This is this year in August.  We went in at

            6  about -- we were on about water about 6:30, a little

            7  earlier than that, started to load the boats.  We got

            8  off down to the Granite Reef about 10:30.  Flow rates

            9  ranged from 653 at Stewart Mountain.  The Verde came

           10  in.  We were at 746.  Again, we were below median.  And

           11  we were about a 12-mile run.  That was Slide 288.

           12            On 289 is just a picture of Brad sitting in

           13  his boat.  I'll show you a few pictures, then I'll go

           14  over and show you a few more from a separate source

           15  here.

           16            This is the Edith.  And, again, it's pretty

           17  much an exact replica of what the Kolb brothers used in

           18  1910.  It is a wooden boat, flat bottom, rocker, wooden

           19  oars.  It seats one person in the cockpit.  Although

           20  Brad assured me if I found someone cute enough, he

           21  would squeeze in with another person in the cockpit.

           22  And we successfully floated on down.

           23            This is a picture of the Klepper.  It happens

           24  to be me paddling it at this particular moment.  You

           25  can see it's just about as long as the Edith.  Again,
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            1  we're at Segment 5 right here.

            2      Q.    The Edith in that picture is loaded with the

            3  850 additional pounds.  Is that right?

            4      A.    It is.  It is.

            5            And he was talking about the water he took

            6  on.  It's funny, before we got to that rapid where he

            7  got hung up, I looked at the boat and I said to one of

            8  the other boaters, "I think he's riding low."

            9            They said, "I don't think he is."

           10            I said, "Yeah, looks like he's a full panel

           11  lower."

           12            It would have been nice if we had pulled over

           13  and looked at his compartments at that point.  But

           14  these are things you learn.

           15            So there's the Klepper.  And there's the

           16  McKenzie dory, 1960 replica.  It's wood and fiberglass,

           17  and both the Klepper and the McKenzie here and all the

           18  other boats made it down without incident.

           19      Q.    Jon, what are the dimensions of this dory?

           20      A.    Oh, boy, it's at least as long as Brad's

           21  Edith, so I'd say I would put it in the 17-foot range,

           22  maybe a little bit longer.  It's probably 6 feet at the

           23  beams wide.  And it's -- this particular day, it's

           24  fairly lightly loaded, but it's a much heavier boat.  I

           25  think in this boat -- oh, boy, I think there were eight
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            1  of us or nine of us that were moving it.  Much heavier

            2  than Brad's boat empty with stuff out of it.

            3      Q.    Did this boat have any issues on the Salt?

            4      A.    Not at all.  It went through the places --

            5  where Brad got stuck, he talked about it, but I'll show

            6  you some pictures there.  He went in and hit that first

            7  rock and got stuck, and Helen came along behind.  She

            8  went a little to the right and scooted right on

            9  through.  I think -- I'm pretty sure that even with his

           10  water in there, had Brad gone right in this one little

           11  segment, he would have scooted on through there without

           12  a problem.

           13      Q.    So she didn't get stuck once?

           14      A.    Not once.

           15            So I'll just show you some pictures here.

           16  This will probably be our last field trip.  This is the

           17  put-in.  You kind of see the range of boats that were

           18  there.  You can see the size difference between the

           19  dory here.  Helen's in the white boat, and Brad's boat,

           20  which is barely visible here behind and Tom and Brad.

           21  Yellow solo canoe, red solo canoe, red tandem canoe,

           22  16-foot Neoprene raft.  It had three people in it, a

           23  cooler, and some other gear.

           24            There's the cataraft down there and one of

           25  the kayaks.  And we were putting in at Saguaro Ranch.
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            1  We had a short carry down a steep bank to get the boats

            2  in the water.

            3            Then we're on the water and it was a very

            4  pleasant morning.  Sun came up, beautiful sky.

            5            There's Brad out in the water.  And as he

            6  mentioned, it's kind of difficult to tell how much

            7  water you're drawing in these things, particularly when

            8  you have water inside your boat, because if you tip

            9  your boat a little bit, the water sloshes over to that

           10  side and brings you down even more.  But you can see --

           11  if you look carefully at these photos, you'll see,

           12  particularly at the front of the boat, it starts to

           13  drop in this reach right here.

           14            This is a long pool reach, the upper end of

           15  Segment 5.

           16            There's the Klepper paddling along.  There

           17  you see an indication that it's riding a little bit

           18  lower.  In fact, there's Brad.  He's bailing out the

           19  water.  And he had quite a bit of water there in that

           20  compartment that's behind in there.

           21      Q.    Is he still floating in that reach?

           22      A.    Oh, yeah.

           23      Q.    Right there?

           24      A.    Yeah.

           25      Q.    So he's just sunken into the water a little
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            1  more, but he's not aground there?

            2      A.    No, not here.  No.  The shallow parts of the

            3  river --  And the place where he got stuck is a place

            4  called Pirate Island.  There's two ways to go.  You can

            5  go through Bridge Rapid or you go on this other chute,

            6  and it's kind of a high water chute.  Most of the water

            7  goes over towards Bridge Rapids.  From talking at the

            8  sheriff's department, they say, "We always go over on

            9  that chute."  So I figured, well, if they're taking the

           10  jet boats there, we should try to go in there.  We had

           11  scouted it at 950, and the flow had dropped 300 cfs, so

           12  there was a little less flow than when we had done our

           13  scout run the week before, and so it was a little

           14  shallower, and, again, we took on some water.  So

           15  retrospect, should have pumped the water, should have

           16  gone the other direction where most of the water went.

           17  But I shouldn't have listened to the cops either.

           18            Somebody else taking a spin at the oars of

           19  the McKenzie.

           20            And this is kind of what it looks like.  This

           21  is the second of the shallowest spot, this place called

           22  Shotgun riffle or Shotgun -- something or other.  This

           23  is in the vicinity where the old Sheep Bridge was.

           24  There are three kind of shallowish spots.  One is in

           25  the riffle where he got stuck in a chute.  This is the
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            1  second of them.  This is actually shallower than that

            2  chute.  And then there's a third spot that's down by

            3  Foxtail takeout.  There's a long rocky riffle in there,

            4  which is also shallow.  And Brad made this part right

            5  here with no trouble at all, as well as he did in the

            6  next one.  So these are actually --  This one is, for

            7  sure, shallower than the reach upstream where he did

            8  get stuck.  But here he's doing it without the water,

            9  the extra 500 pounds.

           10                 COMMISSIONER HORTON:  Jon, excuse me, is

           11  there still a Sheep Bridge up there?

           12                 THE WITNESS:  No.  It's just the

           13  abutments are there.  I think they lost the bridge in

           14  1966.

           15                 COMMISSIONER HORTON:  I'd better get

           16  up-to-date.

           17                 THE WITNESS:  Yeah.

           18                 There is a Sheep Bridge on the Verde,

           19  though.  You may be thinking of that.

           20                 Here you can see him riding higher here

           21  once the water's been out.  It's a beautiful boat.

           22  It's a really nice-looking boat.

           23                 Moving on down the stream, some of the

           24  banks on the river are cut and some are vegetated.

           25  This is in the segment that's downstream of the Verde
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            1  confluence.  We're now on Segment 6.  You can see Brad

            2  in the distance coming towards me and paddling on past.

            3  Piece of cake.  He's just stretching his legs at this

            4  point.  And pumping out some more water.

            5                 These photos aren't exactly in spatial

            6  order because I'm using different folks.  But all of

            7  the photos from this trip have been disclosed.  You're

            8  welcome to page through them and ask me specific

            9  questions about them.

           10                 This is closer to Coon Bluff, I believe.

           11  It's down, again, to the end of the reach.  We're kind

           12  of getting into the reach where Granite Reef backs up

           13  some water and the current slows down quite a bit.

           14  This is the takeout at Granite Reef recreation area, a

           15  little gap in the weeds there.

           16                 Brad's a little shaggier in these

           17  pictures than in the past.

           18                 This is the load we put in there, bags

           19  of -- 50-pound bags of sand and then water jugs that

           20  were full of water.  I realized I could save money on

           21  sand and just fill up my water jugs and create some

           22  weight.

           23                 And this is a picture of some of the

           24  boaters that came along.  Here's the cataraft and the

           25  McKenzie.  Helen driving her boat.  Brad.  Brad riding
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            1  low at the beginning.

            2                 This is the rapid right below the Water

            3  Users put-in, such as it is.  A sit-on-top kayak, that

            4  happens to be Don Farmer, if you remember him.

            5                 This is at the Blue Point Bridge after

            6  he had pumped out, we're back on our way again.

            7                 We did a little boater cleanup on the

            8  way here, picked up some trash.

            9                 And that's back at the start.  Looking

           10  at Stewart Mountain Dam in the distance, our flotilla

           11  of boats.

           12                 I think that's about enough.  There's

           13  some wild horses that you see there in the background.

           14  That's probably enough.

           15                 MR. BREEDLOVE:  Jon, what kind of camera

           16  are you using?

           17                 THE WITNESS:  I personally am just using

           18  a little --

           19                 MR. BREEDLOVE:  GoPro.

           20                 THE WITNESS:  I had my GoPro with me,

           21  but these are not GoPro shots.  Other guys that were

           22  taking pictures had nice, 35-mm cameras.  About a third

           23  of these shots are mine, not the pretty ones,

           24  unfortunately.

           25                 So our trip summary, I would call it a
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            1  success.  Boats and boaters got there, no damage to the

            2  boats.  And we concluded that wooden boats can run down

            3  this river.  No problem at this flow rate.  I

            4  personally have done this reach as low as 90 cfs and

            5  never had to get out of my boat and push in a lightly

            6  loaded canoe.

            7                 So information that I've given you,

            8  Slide 294, the entire Salt River has a permanent,

            9  reliable flow.  It occurs within a predictable range.

           10  90 percent of the time, it's sufficient to float

           11  shallow-draft boats all year -- the vast majority of

           12  the year and larger flat-bottom boats seasonally at

           13  higher flow.  And in every place that we've seen and

           14  the evidence we've seen, there's always a well-defined

           15  boating channel that conveys the ordinary, normal flow

           16  of the river in which boats can sit and float.

           17                 And I have nothing new to add to this

           18  discussion on the Colorado River.

           19                 I just remind the Commission members

           20  that the Colorado River is navigable, and it has

           21  conditions of flood and drought, has seasonal variation

           22  as shown in 296, has sand bars, has rapids subject to

           23  lots of different types of things, channel position,

           24  bed erosion.  It's not listed in Rivers and Harbors

           25  Act, yet it is a navigable river.
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            1                 I think I added this picture on

            2  Slide 298 of the Colorado River and you can see a wide

            3  and shallow, rapidly shifting, navigable river.

            4                 So I concluded that those types of

            5  characteristics are not definitive of a non-navigable

            6  river.  So what is?  Is the river deep enough for

            7  boating?  Is it wide enough for boating?  Are there

            8  natural obstructions that prevent boating over long

            9  reaches, are the points I make on Slide 299.  And I

           10  think I've heard some folks say that, "Mr. Fuller has a

           11  standard that says it's only depth."  Well, you've been

           12  sitting here for 299 slides so far, only a few of which

           13  deal with depth, and I think it's pretty clear that my

           14  standard is not limited to depth.  However, I will

           15  point out when I say that it's all about depth, that if

           16  you don't have the depth for boating, you don't have a

           17  navigable river.  So it is kind of a binary criteria

           18  that you need to get past.  Just because of the fact

           19  that you have the depth doesn't necessarily make it a

           20  navigable river.  There's always other characteristics

           21  such as I have spent many hours now describing to you.

           22  BY MR. SLADE:

           23      Q.    Jon, before you conclude, I've asked the

           24  other experts, and I'll ask you:  Is the Salt River a

           25  shallow desert stream?
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            1      A.    It is a desert stream.  And there are some

            2  times of year where there's places where it's shallow.

            3  But no, I wouldn't necessarily characterize it as a

            4  shallow desert stream.  It's a pretty big river.

            5            So as we finish, Slide 300, we remind

            6  ourselves of the characteristics of navigability under

            7  our federal test here, the Daniel Ball test, which

            8  tells us that it must be "a watercourse that was in

            9  existence on February 14, 1912, and at that time was

           10  used or susceptible to being used, in its ordinary and

           11  natural condition, as a highway for commerce, over

           12  which trade and travel could have or were -- were or

           13  could have been conducted in the customary modes of

           14  trade and travel on water."  So those three big

           15  criteria.

           16            On Slide 301, clearly, the river existed in

           17  1912.  And I'm applying these to Segments 2 through 6.

           18  Portions of it were used as a highway of commerce, and

           19  all of it was susceptible to use as a highway of

           20  commerce -- these are facts -- for trade and travel on

           21  water by modes that were customary as around the time

           22  of 1912.  So based on that, I conclude that these

           23  segments make the river navigable waterway in the state

           24  of Arizona.

           25            And that, finally, is the end of my
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            1  presentation.

            2                 CHAIRMAN NOBLE:  Is there anybody who

            3  wants to question Mr. Fuller?

            4                 We're breaking for lunch.  Make sure the

            5  court reporter gets your questions and answers.  We'll

            6  break for lunch and come back at 1:30.

            7            (A recess was taken from 11:53 a.m. to

            8  1:28 p.m.)

            9                 CHAIRMAN NOBLE:  Inasmuch as everyone's

           10  here, let's begin.  Let the record reflect that

           11  Commissioner Jim Henness is not with us this afternoon.

           12                 Mr. Murphy?

           13                 MR. MURPHY:  Mr. Chairman, Tom Murphy on

           14  behalf of the Gila River Indian Community.

           15

           16                    CROSS-EXAMINATION

           17  BY MR. MURPHY:

           18      Q.    Good afternoon, Mr. Fuller.

           19      A.    Good afternoon.

           20      Q.    I drew the short straw, so I get to go first.

           21            And what I've got on the screen behind us is

           22  the PDF version of the latest PowerPoint that you

           23  presented earlier this week.  I've got the control over

           24  here, but if there's a slide that you feel we need to

           25  go to, we can certainly go to that.  I took the exhibit
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            1  number off the very first one of mine, so that page

            2  numbers match up with whatever your slide numbers were.

            3  So why don't we just jump in.

            4            On your direct examination with Mr. Slade,

            5  you indicated that you participated in this case with

            6  briefings with the Attorney General's office.  Do you

            7  remember that?

            8      A.    Yes.

            9      Q.    How many times did you participate in

           10  briefings with the AG's office?

           11      A.    Just to clarify, I'm not sure what you mean

           12  by "briefings."  But I certainly had meetings with

           13  Mr. Slade and other attorneys from the AG's office.

           14  How many times was the question you asked me?  I don't

           15  know.  Over what time period?  With respect to just the

           16  Salt River?

           17      Q.    Sure.

           18      A.    Over what time period?

           19      Q.    Let's say within the last -- last year.

           20      A.    And, again, I'm not trying to be difficult,

           21  but, you know, on a break, we stand in the hall and we

           22  chat about the case.  So meetings where one of us went

           23  to the other's office or something?  In the last

           24  year --

           25      Q.    Now, I think when you were testifying about
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            1  that with Mr. Slade, you were talking about how the law

            2  applicable to the case was presented to you, right?

            3      A.    Yes.

            4      Q.    Now, were you provided with copies of the

            5  applicable legal cases?  Was this something that was

            6  given to you, like in a memo form, or how is it that

            7  you gained your knowledge on the legal precedent

            8  applicable to this?

            9      A.    I've been working on navigability since 1992,

           10  so I've had many, many conversations.  I've sat here

           11  and listened to folks like you.  I've read a lot of

           12  briefs, listened to the folks -- different incarnations

           13  of ANSAC.  So I've worked on other states in

           14  navigability cases, learned about elements of

           15  navigability law over a long period of time.  To my

           16  recollection, I've never been given a memo specifically

           17  for me about the AG's opinions about navigability.

           18      Q.    What is your current understanding of, for

           19  lack of a better way to put it, the commerce aspect of

           20  the federal test for navigability?

           21      A.    Well, in the Daniel Ball case, it does talk

           22  about -- or, in the Arizona Revised Statutes, it does

           23  talk about it being a highway for commerce.  My

           24  personal understanding of commerce would include both

           25  trade and travel, and that there's some
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            1  business-related reason for the travel and trade --

            2  trade and travel on the water.

            3      Q.    Maybe in a little more depth, what do you

            4  mean when you say "business-related reason"?

            5      A.    Well, I mean it just like that, business.

            6      Q.    Making money?

            7      A.    No, I'm not sure making money.  Could be

            8  exchange of goods.  I don't know that there necessarily

            9  needs to be profit.  Could be losing money, I suppose.

           10  Although the objective of business is not to lose

           11  money.

           12      Q.    Do you believe that --  When you talk about,

           13  then, the commerce element of the federal test for

           14  navigability, do you think that's referring to

           15  present-day commerce or the kinds of commerce that took

           16  place at the time of statehood?

           17      A.    Well, I believe the phrase "as of the time of

           18  statehood" certainly makes some sort of reference as of

           19  the time of -- in Arizona's case, it would be 1912.

           20  But I think it would be inclusive of the time before

           21  statehood.  And I think the whole purpose of reserving

           22  these areas as potential highways of commerce would be

           23  also for an eye to the future as well.

           24      Q.    Assume for a moment that these hearings were

           25  taking place, let's say, in 1930 or 1940 instead of


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      644


            1  today.  If that had occurred, we wouldn't have heard

            2  from Mr. Williams, right?

            3      A.    I don't believe he was alive then, so I guess

            4  not.

            5      Q.    We wouldn't have heard from Mr. Mickel?

            6      A.    Or you or I.

            7      Q.    Right.

            8            And we wouldn't have heard the same kind of

            9  evidence then that we are hearing today about modern

           10  recreation.  Would that be a fair statement?

           11      A.    You know, I really can't speak to who would

           12  have done what in 1930 or 1940.

           13      Q.    So we don't know?

           14      A.    I don't know.

           15      Q.    At what point did the role of the state, if

           16  you know, change from presentation of evidence of

           17  navigability to advocacy for navigability in these

           18  proceedings?

           19      A.    It was after the last round of hearings.  I'm

           20  a little fuzzy on the dates.  My recollection, that

           21  was -- seems like we're coming up on 10 years -- maybe

           22  8 or 10 years ago.  It was after those hearings.

           23                 MR. SLADE:  Pardon me, Counsel.

           24                 Mr. Chairman, I think we've lost the mic

           25  on the witness.
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            1                 THE WITNESS:  No.  I can hear it being

            2  amplified.

            3                 CHAIRMAN NOBLE:  Joe, I'm afraid it is

            4  being amplified.

            5                 MR. SPARKS:  Joe, if you want to sit

            6  closer, if that works for you.  But I don't think

            7  Mr. Fuller's going to want to be up here a day and a

            8  half shouting, so he's probably going to talk about

            9  that tone the whole time.

           10                 CHAIRMAN NOBLE:  Is it Mr. Murphy or

           11  Mr. Fuller you're having difficulty with?

           12                 MR. SPARKS:  The witness.

           13                 CHAIRMAN NOBLE:  Okay.  Do your best,

           14  please, Mr. Fuller.

           15                 THE WITNESS:  I am.

           16  BY MR. MURPHY:

           17      Q.    Do you recall, in terms of that shift from

           18  the presentation of evidence to advocacy, how that took

           19  place?

           20      A.    No, I really don't.

           21      Q.    Was there a point at which your work shifted

           22  from collecting and presenting the facts to taking an

           23  advocate-type role in these proceedings?

           24      A.    Well, let me be clear what I mean by an

           25  advocate.  So collecting the facts and presenting the
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            1  facts has always been the role of an expert witness.

            2  And I believe I'm continuing to do that.  The only

            3  difference, really, is at the end or at the beginning

            4  saying, "I believe the river is navigable in its

            5  ordinary, natural condition."  It's really --  I

            6  haven't changed my opinion, I haven't changed the

            7  facts.  It's just stating that at the end.

            8      Q.    So just so we're clear on this, the fact

            9  that -- at what point in time, I guess, temporally,

           10  let's say, with the Salt River did you arrive at a

           11  conclusion that the Salt River, at least in certain

           12  segments, is navigable?

           13      A.    Me personally?

           14      Q.    Yeah.

           15      A.    In the early '90s would be the first -- that

           16  would have been on the Lower Salt, from Granite Reef on

           17  down.

           18      Q.    Then at what point was it in these

           19  proceedings that you first publicly took the position

           20  in your presentations that, "I concluded that the Salt

           21  River is navigable in certain segments"?

           22      A.    Yeah, I would have to go back and review the

           23  transcripts from the last time.  But as I recall it, I

           24  believe it was in these hearings is where I'm making

           25  that statement.
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            1            Let me clarify, too, when you say "advocate,"

            2  the Land Department is advocating for navigability.

            3  I'm presenting facts and reaching a conclusion.  I

            4  don't know if that counts in your definition of

            5  advocating or not.  They have a different role than

            6  what I have.

            7      Q.    Okay.  We'll probably talk about that a

            8  little bit more.

            9      A.    Good.

           10      Q.    Let's talk about -- I've got slide 3 of your

           11  presentation, which is Exhibit 364, that we've talked

           12  about earlier this week.  And the first bullet point

           13  talks about the State Land Department's report, and

           14  your first bullet point says, "Prepared as Directed by

           15  Arizona Legislature."  Do you see that?

           16      A.    Yes.

           17      Q.    Now, is your work directed directly by the

           18  Arizona legislature or is it directed through the State

           19  Land Department?

           20      A.    State Land Department.

           21      Q.    At the point that there was at least a

           22  decision for the State Land Department to publicly take

           23  a position on the navigability of the Salt River, was

           24  there any additional effort made to collect and present

           25  facts to support that position?
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            1      A.    Not specifically, no.  There were new facts

            2  collected as things became available through the

            3  passage of the past two decades.  We certainly included

            4  those.  But they were not -- not specifically directed

            5  at an advocacy position.

            6      Q.    Now, one of the statutes that's mentioned in

            7  the sequence here would be A.R.S. 37-1124, and

            8  subsection B of that says, "After collecting and

            9  documenting all reasonably available evidence regarding

           10  the condition and usage of a watercourse as of

           11  February 14, 1912, the present uses of the underlying

           12  land and the public trust values associated with the

           13  watercourse, if any, the department shall promptly

           14  transmit all of the evidence to the commission."

           15            You've probably read that statute in the

           16  past.

           17      A.    I probably have.

           18      Q.    Okay.  And would it be fair to say that what

           19  you've done here is actually broader than what that

           20  statute requires?

           21      A.    I'm not understanding how you say it, so I

           22  don't think so.

           23      Q.    Let me read the first line again.  "After

           24  collecting and documenting all reasonably available

           25  evidence regarding the condition and usage of a
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            1  watercourse as of February 14, 1912, the present uses

            2  of the underlying land and the public trust values

            3  associated with the watercourse . . . ."

            4            I mean, you've provided not only information

            5  relating to condition and usage as of February 14,

            6  1912, but a substantial amount of information of

            7  condition and usage prior to that date, right?

            8      A.    Just so I understand your question, you're

            9  separating the information as of the date of statehood

           10  from information that predates statehood?

           11      Q.    Right now, yeah.

           12      A.    So, I guess, the direct answer to your

           13  question is yes, we have provided information beyond

           14  what the condition of the river was as of the date

           15  of -- the specific date of statehood.  Yes, we have

           16  provided more information than just the date of

           17  statehood.

           18      Q.    And you've also provided a substantial amount

           19  of information on the condition and usage of the Salt

           20  River after statehood, right?

           21      A.    That's true.

           22      Q.    Do you have any understanding of the

           23  relationship between what's in the state statutes,

           24  what's in the state cases, and what's in the federal

           25  cases regarding navigability?
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            1      A.    Yes.

            2      Q.    What's that understanding?

            3      A.    I have read the state statute and its various

            4  incarnations over the past couple of decades.  I have

            5  read opinions about the federal standard.  I've

            6  certainly listened to a lot of opinions about the

            7  federal standard, so that's the nature of my

            8  understanding.

            9            And you should separate, too, from -- I think

           10  what you're reading there is about the Land Department,

           11  and I'm the Land Department's contractor, so there's

           12  probably some differences in terms of what my role is

           13  for them and what their role is.  In regard to their

           14  role, you should probably ask them those questions.

           15      Q.    Sure.

           16            If there was a conflict between what a case

           17  decided and the State of Arizona says on navigability

           18  and what the United States Supreme Court says about

           19  navigability, do you have any understanding of which of

           20  those would control?

           21      A.    I think that's something for you lawyers to

           22  argue about.

           23      Q.    All right.  Your PowerPoint presentation, if

           24  I have this correctly, is based upon the last revision

           25  to the study that you did on the Salt River.  And that
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            1  was in 2003?

            2      A.    Last update was in 2003 until this.

            3      Q.    With regard to differences between the

            4  information presented in your PowerPoint and what's in

            5  that 2003 report, how would you summarize the

            6  additional information in the PowerPoint?

            7      A.    Where we came across new information that was

            8  not available to us at that time, we included it.

            9      Q.    So part of that new information was

           10  newly-research articles, right?

           11      A.    New research articles?  I guess there were

           12  new research articles.

           13      Q.    I said "newly-researched" -- let's say

           14  newly-researched newspaper articles?

           15      A.    We did find some additional newspaper

           16  articles, yes.

           17      Q.    I think you mentioned the Library of

           18  Congress's site called Chronicling America?

           19      A.    Yes, I did.

           20      Q.    There were also some additional trips that

           21  you took on the Salt River between 2003 and now?

           22      A.    Yes.

           23      Q.    More than one?

           24      A.    Yes.

           25      Q.    Some additional fieldwork?
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            1      A.    Yes.  Those trips are fieldwork.

            2      Q.    Was there additional fieldwork, though,

            3  beyond the trips?

            4      A.    Yes.

            5      Q.    Let's look at --  In terms of the field

            6  experience that you have with the Salt River, do you

            7  personally divide between the experiences you have that

            8  are personal recreational trips that you've taken and

            9  then trips that you've taken in support of doing your

           10  report here today?

           11      A.    Divide in what sense?

           12      Q.    Do you distinguish between them?

           13      A.    In what sense?

           14      Q.    In any sense.

           15      A.    Between trips I've taken for recreation --

           16  yes, I can think of trips that I've taken for

           17  recreation, but every trip on the Salt River, I learn

           18  more about it, which certainly informs on my

           19  understanding of the river and its characteristics.  So

           20  yes and no.

           21      Q.    I guess maybe a better, more artful, way to

           22  ask the question would be, does your PowerPoint

           23  presentation include information gleaned from both your

           24  personal recreational experiences on the Salt River and

           25  professional work that you've done for the State Land
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            1  Department?

            2      A.    Yeah.  It includes both.  Information's

            3  information.

            4      Q.    You have made no secret about it.  You do

            5  utilize the Salt River or segments of the Salt River

            6  for personal recreational purposes?

            7      A.    I do.

            8      Q.    Are there times where you've combined, for

            9  lack of a better way to put it, personal recreation

           10  trips with some work for the State Land Department, or

           11  is it usually one or the other when you go out there?

           12      A.    Do you ever enjoy a day at work?

           13      Q.    Sure do.

           14      A.    Same answer.  So there's days that I enjoy

           15  work and there are days like today.

           16                 THE WITNESS:  I'm talking about this

           17  afternoon, Eddie.  Not this morning.

           18                 MR. MURPHY:  Up until 1:30 today is what

           19  he's saying.

           20  BY MR. MURPHY:

           21      Q.    My perception was you seem to react somewhat

           22  strongly to Mr. Slade's questioning about your personal

           23  experiences and views on the river for recreation as

           24  they potentially affect your opinion.  I think -- to

           25  quote you, I think you said that it didn't play a role
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            1  and, quote, shuts the door on that bogus claim.

            2      A.    I think he was asking a different question

            3  than what you're asking me right now.  But yeah.

            4      Q.    Do you think that your personal recreational

            5  experiences have influenced your professional opinions

            6  about the Salt River?

            7      A.    They haven't changed my conclusion about it.

            8  But as I have said, the times where I've recreated on

            9  the river certainly inform on my understanding of the

           10  river.

           11      Q.    I don't know if I asked this when you and I

           12  last met, which was on the Gila River, but are you --

           13  are you a member of any of these whitewater or paddling

           14  groups?

           15      A.    By "these," you mean what?

           16      Q.    I think there's Southwest Paddlers.

           17      A.    No.  I'm not a member of that group.

           18      Q.    American Whitewater?

           19      A.    Definitely not that.

           20      Q.    I'm trying to --  You probably would know

           21  better than me.  I mean, are you --  Have you joined

           22  any of these groups?

           23      A.    I pay no dues to any boating group or boating

           24  advocacy group or anything like that.  I am on the

           25  LISTSERV of people that get emails about Grand Canyon
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            1  boating, but that's just free.

            2      Q.    Do you post trip reports to any websites

            3  regularly?

            4      A.    No.  Well, occasionally, I'll mention it on

            5  Facebook.  You consider that a website?  I guess it is.

            6  But not regularly.

            7      Q.    You would agree that even though you

            8  personally utilize the Salt River for recreation, there

            9  is definitely a difference between assessing a river

           10  for scientific purposes and enjoying it?

           11      A.    I've been studying rivers for over 30 years.

           12  I've worked on probably over 500 rivers.  I can't think

           13  of a single day where I haven't enjoyed the scientific

           14  investigation.  And there's certainly a recreational

           15  element, in my mind, of being out in the bright sun or

           16  the rain or the snow, standing on a river or standing

           17  in a river, sitting in a boat.  So I find that

           18  enjoyable.  I guess if that's offensive to you, I'm

           19  sorry, but I enjoy my work.  I make no apologies for

           20  that.

           21      Q.    No.  It makes me jealous more than anything.

           22            But even when you're in that sort of

           23  situation, there's a point at which you've got, you

           24  know, the composition book open and you may be taking

           25  notes versus a time you're just kind of laying back and
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            1  looking up at the sky, right?

            2      A.    That's true.

            3      Q.    When you told me that you formed an opinion

            4  as to the navigability of the Salt River in the early

            5  1990s, did you express that opinion to anyone at the

            6  time?

            7      A.    Probably my wife; probably my parents;

            8  probably, to their regret, my children; and maybe our

            9  project team.  I don't know about anybody else.  There

           10  may have been conversations with the Land Department.

           11  Maybe.  I don't know.

           12      Q.    Do you think you ever expressed that opinion

           13  to other hydrologists?

           14      A.    Probably.  I work with hydrologists.  I am a

           15  hydrologist.

           16      Q.    Did you ever express that opinion in writing

           17  anywhere?

           18      A.    With regard to the Salt River, not that I'm

           19  aware of.

           20      Q.    Let's talk for a few minutes about river

           21  braiding.  And I'm showing on the screen Slide 13 that

           22  you talked about earlier.  And I think when you were

           23  asked about river braiding, one of the things that you

           24  had said earlier this week was, "It's surprising to me

           25  that this is an issue."  And I think a subsequent
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            1  statement you made is that the issue is how deep they

            2  are.

            3      A.    Yes.

            4      Q.    Does that sound accurate?

            5      A.    That's not accurate, you said?

            6      Q.    No.  Does that sound accurate?

            7      A.    Yeah, that sounds reasonable.

            8      Q.    I think one thing you also said was that the

            9  reality of rivers is that they exist in a continuum.

           10  Is that accurate?

           11      A.    In terms of their channel planform, yes.

           12      Q.    I think you also described the Salt River as

           13  transitional below the Verde confluence.

           14      A.    I don't recall using the word "transitional."

           15      Q.    What happens to the Salt River at the Verde

           16  confluence?

           17      A.    The flow picks up.  The characteristics of

           18  the channel don't change.  You get a little ways below

           19  the Verde confluence, today there's some transition in

           20  the channel because of backwater created by Granite

           21  Reef.  From my observations of maps made of the Salt

           22  River below the Verde confluence, as you enter the Salt

           23  River valley, the slope flattens out.  As least in the

           24  Ingalls survey, there were longer reaches where there

           25  was a north and south channel.  From the historical
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            1  descriptions, there doesn't appear, to me, to be a

            2  significant difference between the Segment 5 -- the

            3  geometry characteristics of Segment 5 and the channel

            4  planform as what existed in its ordinary and natural

            5  condition in Segment 6.

            6            The other aspect of the channel transition is

            7  in the degree of confinement in the width of the

            8  floodplain.  In Segment 6, the active channel, which

            9  includes areas outside the boating channel, become

           10  quite a bit wider in the downstream direction.  The

           11  flood channel becomes more braided, has more of a

           12  compound channel -- more obviously compound channel

           13  geometry than it is in Segment 5.

           14      Q.    So there's more of a tendency toward braiding

           15  in Segment 6.  Is that what you're saying?

           16      A.    No, it isn't what I said.  But let me see if

           17  I agree with that or not.

           18            By "more," you mean slightly more?  Yeah,

           19  maybe slightly more.  And it depends what you mean by

           20  "braiding."  Certainly I don't mean braiding in the

           21  sense of the photograph we used to be looking at here

           22  on Slide 9, I think it was.

           23      Q.    13?

           24      A.    13, there you go.

           25            I don't think we ever saw anything like
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            1  what's on the left on the Salt River, except at a

            2  larger scale during large floods.

            3                 COMMISSIONER ALLEN:  Mr. Chairman?

            4

            5            EXAMINATION BY COMMISSIONER ALLEN:

            6                 COMMISSIONER ALLEN:  What time frame are

            7  we looking at?

            8                 THE WITNESS:  You're asking me?

            9                 COMMISSIONER ALLEN:  Yes.

           10                 THE WITNESS:  Mr. Allen, I'm speaking of

           11  the river in its ordinary and natural condition.

           12                 COMMISSIONER ALLEN:  That's what I

           13  thought.

           14                 THE WITNESS:  Once the river became

           15  disturbed -- if you look at the 1930 area photographs,

           16  you see something that's more akin to a classic braided

           17  river.

           18

           19               CROSS-EXAMINATION (Continued)

           20  BY MR. MURPHY:

           21      Q.    And if there is braiding on the Salt River,

           22  it would be more common or there would be a greater

           23  tendency toward that condition on the Lower Salt than

           24  the Upper Salt?

           25      A.    Yes.  Tell me what you mean by "Upper Salt"
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            1  first.  Are you talking about Segments 1 through 4?

            2      Q.    1 through 4 versus 5 and 6.

            3      A.    There's definitely more tendency -- more

            4  freedom to braid in Segment 6 than in Segments 2

            5  through 4.

            6      Q.    Now just so I understand this -- and, again,

            7  correct me if I'm wrong -- so your testimony was that

            8  even in a river -- braided river, that there's a

            9  generally a single low flow -- or, single boating

           10  channel, I think is what you called it.

           11      A.    No, I never said that at all.

           12      Q.    Well, what did you say about where the

           13  channel is located?

           14      A.    I said in a compound river, there is

           15  generally a low flow channel, which is well-defined.

           16  And there can be a braided flood channel.  That's what

           17  I talked about.

           18      Q.    What do you mean by "a compound river"?

           19      A.    I think I spent a long time talking about

           20  that in other venues, previous iterations here.

           21  Compound channel --  Actually, your own witness has

           22  stuff about compound channels in his report, so I would

           23  assume you would have been educated by that.  Do you

           24  want me to go through this in more detail again?

           25      Q.    Well -- I mean, what's a compound channel?
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            1      A.    Compound channel is what it sounds like.  It

            2  has a compound type of pattern.  It has a single

            3  defined channel, which tends to be sinuous or

            4  meandering, inset within a braided flood channel.  So

            5  it's a compound of two different channel patterns, if

            6  you will.

            7      Q.    How many channel patterns have to be in there

            8  before I can say braided and you agree with me that

            9  that's an okay word to use?

           10      A.    Tell me what you're talking about.  Are you

           11  talking about the flood channel?  I'll agree with you

           12  right now.  The flood channel has braided

           13  characteristics.  Most of the flood channel during

           14  ordinary and natural conditions is dry sand, gravel,

           15  vegetation.  It's irrelevant to boating.

           16      Q.    And do you agree with me that when there is

           17  water in a compound channel, it can be in more than one

           18  place on a river?  Or is it always going to be in the

           19  one low flow -- or the one -- what did you call it?

           20  The boating channel.

           21      A.    Yeah.  This is frustrating for me.  I feel

           22  like I've gone through this a lot.

           23            No, I never said water will always be in the

           24  boating channel, as opposed to not being other places.

           25  In a compound channel, there is a defined low flow or
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            1  boating channel that exists generally as a single

            2  channel.  That's not to say that occasionally it may

            3  not split into one or more.

            4            At higher flow conditions, the pattern

            5  adjusts and shifts, in which there may be many channels

            6  during a flood condition.  And it fills what some

            7  people call the active channel, or the flood channel,

            8  and that channel may take on characteristics of

            9  braiding.

           10            I think you asked me a question, what is it

           11  going to take for me -- get me to say braided.  I'm

           12  telling you I don't believe the Salt River is braided.

           13  I don't believe the boating channel that I'm talking

           14  about --  So let me be clear about this.  When I'm

           15  describe --  Let me try to be clear about this.  When

           16  I'm describing the river corridor in general, it's an

           17  accurate -- from an overall morphology of the river

           18  valley to say, oh, that's a braided river.  When I'm

           19  talking about a description of boating, it's more

           20  accurate to call this a compound channel, because it's

           21  a refinement that reflects the area of focus.

           22      Q.    Now, when we were looking -- and I think it

           23  was at Segment 3 yesterday with one of the gentlemen

           24  that runs the boating trips, was there a place on

           25  Segment 3 that was called Three-Way?
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            1      A.    Yes.

            2      Q.    And that's a place on the Salt River where

            3  the water goes three different places at the same time.

            4  Is that a fair statement?

            5      A.    Yes.

            6      Q.    And so in terms of boating on the river, if

            7  the water goes into three different places at the same

            8  time, one of those three has got to have enough to

            9  float the boat, so to speak.  Do you agree with that?

           10      A.    What do you mean, it's "got to"?

           11      Q.    Well, if you're boating the river, one of

           12  those three needs to have enough water in it to get you

           13  through the three-way, right?

           14      A.    You're asking me specifically about Three-Way

           15  Rapid, or are you asking me just in general about

           16  rivers?

           17      Q.    Right now, I'm asking about the Three-Way

           18  Rapid.

           19      A.    One of the --  The middle channel right now

           20  at Three-Way has enough water for boating.

           21      Q.    But that's not what I asked you.

           22            What I asked you was, if the river splits at

           23  that point into three different channels, one of those

           24  channels has to have sufficient depth to get your boat

           25  to the other side, right?
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            1      A.    Seems like you're asking me both specifically

            2  and nonspecifically, but I'm telling you that

            3  specifically at Three-Way Rapid, one of those photos

            4  [sic] does have enough water to boat at low water.  Are

            5  you saying is it a physical law that one of the

            6  channels has to --  It's very common.  I would say it's

            7  the vast majority of time, that's the case.

            8      Q.    Would it be a physical law that immediately

            9  preceding where the river splits into the three

           10  channels, that the single channel is going to have more

           11  flow than the three individual channels?

           12      A.    Yes.  You mean separately or combined?

           13      Q.    Separately.

           14      A.    Of course.

           15      Q.    Let's look at -- you talked a little with

           16  Mr. Slade about --  This is Slide number 24.  It's the

           17  Salt River looking downstream from Tempe Butte.  And I

           18  think that you use this to demonstrate after the

           19  flooding that the water was in a single channel there,

           20  and you pointed that out.  And that channel runs along,

           21  for lack of a better way to put it, where it looks like

           22  a vegetation line is on the right.

           23      A.    Yes.

           24      Q.    Is there other water in the river other than

           25  in that channel?
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            1      A.    Not that I'm aware of.  Oh, there's

            2  subsurface water.

            3      Q.    Where's the surface water?

            4      A.    You described it.  Would you like me to point

            5  at it on the picture there for you?  Would that help?

            6      Q.    I mean, other than in the channel, there's

            7  water in another part of the riverbed?  I was having --

            8  to be honest, I was having a hard time seeing it.

            9      A.    I see water in the low flow channel there.  I

           10  guess you're welcome to interpret it otherwise.

           11      Q.    Do you see water anywhere else?

           12      A.    I see the evidence of water having gone

           13  somewhere.  I'm not interpreting there being water

           14  anywhere else.  And if it is, it's very shallow or it's

           15  ponded water.

           16      Q.    What about the -- sort of the brighter spot

           17  in the lower right-hand part of the picture?  Is that

           18  water?  Is that a photo flash?  What do you think that

           19  is?

           20      A.    I interpret that to be --  I don't know about

           21  a photo flash, but the photo is kind of washed out at

           22  that point.  I'm not sure the quality is enough there

           23  to make a conclusive judgment.

           24      Q.    Is the original photo in black and white?

           25      A.    It was in 1926.  I would assume it was black
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            1  and white.  First time I saw it, it was black and

            2  white.

            3      Q.    This next slide, 25, was your -- was a

            4  blow-up of the previous picture, right?

            5      A.    Yes.

            6      Q.    Did that provide any additional clarity for

            7  you?

            8      A.    Just makes it easier for me, at least, to see

            9  that low -- that defined low flow channel.

           10      Q.    And, again, just for -- just so there's no

           11  disagreement between you and I, you will admit --

           12      A.    I'm not sure that's likely.

           13      Q.    -- if a river splits into two channels, that

           14  will affect the depth in either of those channels,

           15  right?

           16      A.    It could, but not necessarily.

           17      Q.    On Slide 29, channel recovery, I heard you

           18  say when you were testifying that ordinary floods shape

           19  the low flow channel.  Did you mean ordinary flows

           20  shape the low flow channel?

           21      A.    I thought that's what I said.

           22      Q.    Location of the channel may be different

           23  after a flood?

           24      A.    Location of the low flow channel, indeed, may

           25  be different after a flood.
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            1      Q.    You referred at that point to the affidavit

            2  from Mr. Huckleberry on the Gila River?

            3      A.    I did.

            4      Q.    Were you involved at all in procuring that

            5  affidavit?

            6      A.    I know Gary.  I talked to him about his

            7  testimony -- testimony -- his work, sorry, on the Gila

            8  River.  Gary was in grad school when I was in grad

            9  school at U of A, so we've known each other a long

           10  time.  So I called him up and asked him about that.

           11  And then I believe I gave -- passed along his number to

           12  the AGs, and they dealt with him regarding the

           13  affidavit.

           14      Q.    I think we --  This is Slide 30 from your

           15  presentation.  And I think that we previously discussed

           16  that migration of the low flow channel can occur, and

           17  may be likely as a response to flooding, right?

           18      A.    We did.

           19      Q.    And that can affect boating, you would agree?

           20      A.    No, I would not agree.

           21      Q.    Well, you can't put your boat possibly in the

           22  same place you did before if the channel moved, right?

           23      A.    You're right.  If it's dry, you cannot boat

           24  down that dry part of the floodplain.

           25      Q.    Well, if I'm on one side of the river where
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            1  the low -- where the -- let's say the boating channel

            2  was located and a flood moves into the other side of

            3  the river, but my operation is based on this side of

            4  the river, it may make it more difficult for me to do

            5  whatever it was I was doing, right?

            6      A.    You have a longer walk to the river probably.

            7      Q.    That might be a consideration if you have a

            8  commercial business or operation on a river, right?

            9      A.    It could be.

           10      Q.    I'll just ask you without the slide being up

           11  there.

           12            You talked about some of these surveys early

           13  on the Salt River utilizing a triangulation method.  Do

           14  you recall that?

           15      A.    Yes.

           16      Q.    And your inference from their use of the

           17  triangulation method was that the flows were too deep

           18  for them to get across the river, right?

           19      A.    That's what I've been told by licensed

           20  surveyors.

           21      Q.    Who told you that?

           22      A.    It was a surveyor that works for the Land

           23  Department.

           24      Q.    What's his name or her name?

           25      A.    His.  And I would have to look it up.  Do you
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            1  want to wait?

            2      Q.    How easy is it to access that information?

            3      A.    Take me less than five minutes.

            4      Q.    Why don't you just hold off and maybe we can

            5  address it after a break.

            6      A.    Okay.

            7      Q.    Is it possible that a surveyor in that time

            8  period might have used triangulation because of the

            9  presence of thicker vegetation along the river?

           10      A.    I don't know.

           11      Q.    Is it possible that a surveyor might have

           12  used triangulation as a method of convenience for one

           13  reason or another?

           14      A.    I'm not sure I understand what you mean by

           15  "convenience."  What out of convenience?

           16      Q.    Well, I mean, it's easier to triangulate than

           17  it is to cross the river.

           18                 COMMISSIONER HORTON:  Takes more time.

           19                 THE WITNESS:  No, that doesn't sound

           20  like a reasonable thing to me.

           21  BY MR. MURPHY:

           22      Q.    Would there be circumstances where somebody

           23  surveying a river would have to cut through trees or

           24  brush to get to the other side in order to conduct a

           25  survey?
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            1      A.    I would imagine there were places in rivers

            2  and outside of rivers where they have to cut through

            3  brush to drag their chains.

            4      Q.    All right.  Slide 38 of your presentation, I

            5  think you skipped over this, but I do have a few

            6  questions.  It talked about the ordinary and natural

            7  condition.  You did mention that the flow rate that you

            8  want to look at would be the median flow, right?

            9      A.    That is one of the flow rates that we looked

           10  at, yes.

           11      Q.    Now, you say that the flood, by definition,

           12  is not ordinary, right?

           13      A.    Yes.

           14      Q.    Now, would you agree with me that that's a

           15  distinction of legal definition, not necessarily of a

           16  definition in your profession?

           17      A.    No, I would say most hydrologists would tell

           18  you that floods are not ordinary, particularly in

           19  Arizona.

           20      Q.    Well, they do occur on a periodic basis,

           21  don't they?

           22      A.    I guess I'm thinking from a day-to-day

           23  duration, so no, they --  Do they occur periodically,

           24  yes, floods occur periodically.

           25      Q.    I mean, you hear the expression five-year
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            1  flood, ten-year flood.  I mean, how do those

            2  expressions come to be?

            3      A.    They are expressions of the statistical

            4  probability of the occurrence of a specific peak

            5  discharge.

            6      Q.    You agree that flooding is a natural event,

            7  don't you?

            8      A.    Oh, it can be.  It can also be not natural.

            9  But flooding does occur naturally.

           10      Q.    The effects of a flood can last longer than

           11  the period of the flooding itself, right?

           12      A.    I believe I said that too.

           13      Q.    Slide 40 discusses more about the natural

           14  aspect of the ordinary and natural condition.  Your

           15  first bullet point says, "Natural" -- it says, "The

           16  condition without human impact."  Your next bullet

           17  point says it's not possible to determine a condition

           18  with zero impact.  Do you agree with that?

           19      A.    I agree that that's what it says, yes.

           20      Q.    And then your next position -- or, statement

           21  here is that it's possible to determine condition with

           22  no human impacts that significantly reduce or enhance

           23  navigability, correct?

           24      A.    That's what it says, yes.

           25      Q.    Part of that is addressing what the Arizona
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            1  court said in the Winkleman case about how you look at

            2  the river for determining navigability, right?

            3      A.    Part of that is --  Would you repeat the

            4  question?

            5      Q.    Well, yeah.  You've got, like, at the very

            6  bottom of the slide -- I mean, you look confused, but

            7  at the bottom of your own slide says, "Winkleman:

            8  (Best evidence:  1800's to 1860's)."  I mean, Winkleman

            9  basically said, before making that statement, that

           10  ideally you would look at the river before humans were

           11  in the area, but because that's not possible, we have

           12  to look at the best other evidence we have, and that

           13  would be 1800 to 1860s.  Does that sound right?

           14      A.    Certainly looking at 1800 to 1860, to the

           15  degree we can, is very helpful for figuring out

           16  ordinary and natural, yes.

           17      Q.    And you agree that it would be impossible to

           18  get any information on a time period along the Salt

           19  River before human settlement?

           20      A.    Well, just by being there to observe it,

           21  you've probably made some level of change to it.

           22      Q.    I'm not sure that's answering the question.

           23            I think my question was, it would be

           24  impossible to come up with evidence of the condition of

           25  the Salt River before human settlement in the area?
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            1      A.    No, it would not be impossible to come with

            2  evidence.  You can come up with geologic evidence.

            3      Q.    Okay.

            4      A.    But certainly historic evidence --  Clearly,

            5  you're not going to read a newspaper account of people

            6  on the river before people got here.

            7      Q.    Does that standard that the Court articulated

            8  in Winkelman pose difficulties?

            9      A.    I don't see any insurmountable difficulties

           10  there.  I guess it's more difficult to determine the

           11  ordinary and natural condition prior to human impact

           12  than it is to determine the existing condition after

           13  human impact.  So I guess if that's what you consider

           14  to be a difficulty, then I'm sure it's a little more

           15  difficult.

           16      Q.    Does it involve a certain amount of

           17  speculation?

           18      A.    I would say engineering judgment or

           19  scientific understanding.  I wouldn't consider that to

           20  be speculation.

           21      Q.    With regard to the specific time period

           22  identified, which is 1800s to 1860s, how many reported

           23  boating accounts are there for that time period?

           24      A.    None.

           25      Q.    And there were people here at the time,
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            1  right?

            2      A.    There were a few.

            3      Q.    When you say "a few," what do you mean?

            4      A.    Well, my understanding is that the population

            5  of Phoenix in 1868 when Mr. Ingalls went through and he

            6  made his comment -- he said there were something like

            7  50 people.  Then prior to that, my understanding from

            8  reading the record is that this was kind of a no man's

            9  land, until you get down to the region where your

           10  client is.  There was an Indian population down there.

           11  I don't know the numbers down there, though.  It was

           12  sparsely populated, certainly, compared to today's

           13  population.

           14      Q.    In Slides 41 and 42 of your presentation, you

           15  talk about the terms "unstable" in 41 and "erratic" in

           16  42.  What was the purpose of these slides?

           17      A.    We've heard some discussions in the past

           18  hearings, the previous go-rounds, where people talked

           19  about the river being unstable and the river being

           20  erratic, so I wanted to put some context around those

           21  terms and what that might mean in relation to

           22  navigability.

           23      Q.    Were those terms used in any prior decisions

           24  of ANSAC, that you're aware of?

           25      A.    They could have been, yeah.
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            1      Q.    Was it an effort to respond to that use of

            2  terminology in those prior decisions?

            3      A.    Could be, in part, yes.

            4      Q.    Do you know?

            5      A.    In part, yes.

            6      Q.    Okay.  I mean, you took the decision and you

            7  saw unstable and erratic, and you said, "Hey, those

            8  aren't scientific terms.  I want to set the record

            9  straight"?

           10      A.    I don't think I used the words "they aren't

           11  scientific terms."  I think what I wanted to say was to

           12  give some context and perspective on how someone might

           13  use the word "unstable" and someone else might hear

           14  that word and interpret something different, so . . .

           15      Q.    This is Slide 45 of your presentation, where

           16  you discuss terminology.  You talked about sandbars.

           17  You agree that there are sandbars on the Lower Salt

           18  River?

           19      A.    The Lower Salt River being?

           20      Q.    5 and 6.

           21      A.    5 and 6.

           22      Q.    Segments 5 and 6.

           23      A.    Certainly, today, I would say the riverbed of

           24  Segment 6 today, I guess, in one sense you could call

           25  the whole thing a sandbar, because it's a dry river,
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            1  with the exception of Town Lake and some gravel mines,

            2  some sewer effluent.

            3            In the flowing part of Segment 5, sandbars --

            4  there may be some sandbars.  I'm just kind of drawing a

            5  blank.  There's certainly some gravel bars, which I

            6  would distinguish -- maybe you mean the same kind of

            7  thing.  Like I say, they tend to be on the sides of the

            8  river.  Occasionally, you'll get a mid-channel gravel

            9  island or gravel bar.  And there's probably some sand

           10  in the matrix of the material that make up those bars,

           11  yeah.

           12      Q.    Sandbar, if it exists in a river, affects

           13  boating to the extent that you have to go around it,

           14  right?

           15      A.    Around it or you go over it, depending on how

           16  deep the water is and how you're using that term.  But

           17  yeah, you go around it, avoid it.

           18      Q.    Do sandbars move around in riverbeds?

           19      A.    Uh-huh.

           20      Q.    That's a yes?

           21      A.    Yes.  Sorry.

           22      Q.    That's all right.

           23      A.    Yeah, my understanding --  Well, if you've

           24  read some Mark Twain, the time he spent as a riverboat

           25  captain on the Mississippi, that's a big part of the
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            1  job of a riverboat captain is to know where the

            2  sandbars are moved.  They talk to each other and say,

            3  "Oh, it was on this bend and it's shallow now.  Go to

            4  the other side," et cetera.  So yeah, they do move

            5  around.

            6      Q.    Now, Slide 48 was essentially a preview of

            7  the State's findings and conclusions.  As I understand

            8  it, your findings were that Segment 1 is not navigable,

            9  Segments 2 through 6 were navigable in the Salt River's

           10  ordinary and natural condition, right?

           11      A.    Yes.

           12      Q.    On Slide 48, the last two bullets, one reads,

           13  "Extensive modern recreational boating" and the next

           14  reads, "Existing commercial boating activity."  What

           15  commercial boating activity is not intertwined with the

           16  modern recreational boating?

           17      A.    I would include in commercial boating the

           18  Game & Fish Department's fish surveys, being paid to go

           19  down the river and monitor fish.  I would include the

           20  sheriff's activities.  I guess to your argument,

           21  they're regulating primary recreation there, although

           22  some of it is commercial recreation.

           23      Q.    I think we identify our -- again, correct me

           24  if I'm wrong -- but I would label those as governmental

           25  activities related to recreation.
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            1      A.    Okay.  You would.

            2      Q.    Is that an inaccurate label for those

            3  activities?

            4      A.    Both of those are government, yes.

            5      Q.    Both related to recreation?

            6      A.    No, not sure Game & Fish is related to

            7  recreation.

            8      Q.    What would you say it's related to?

            9      A.    I believe their intent is to monitor the

           10  health of the aquatic fish population on the Salt

           11  River.

           12      Q.    So maybe not a recreational purpose but a

           13  governmental purpose?

           14      A.    Yes.  They're government people doing that,

           15  yep.

           16      Q.    It doesn't sound commercial, to me.  I mean,

           17  what's the commercial aspect of that other than Game &

           18  Fish might be using a contractor?

           19      A.    You know, I think that's for you lawyers to

           20  get into, whether government is commerce or not.  But

           21  it seems like they spend and earn money and probably

           22  spend more than they earn.  We're sitting here in front

           23  of a governmental body today, and I'll bet you there's

           24  a lot of people getting paid for it.

           25      Q.    Segment 1 -- why is Segment 1 not navigable,
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            1  in your opinion?

            2      A.    Would you accept for the reasons that I went

            3  through in great detail over the last three days?

            4      Q.    Well, let's talk about some aspects of that.

            5  You indicated that there were numerous rapids on

            6  Segment 1, that also it had been boated.  Why is it not

            7  navigable if it has been successfully boated?

            8      A.    Is it your opinion any river that's been

            9  boated is navigable?

           10      Q.    Is it yours?

           11      A.    I've never said that.

           12      Q.    So what's required beyond boating to make a

           13  segment navigable?

           14      A.    Oh, goodness.  I think I've given 10 hours of

           15  testimony on that very topic.  Well, whether it was

           16  used or susceptible of being used as a highway in

           17  commerce in its ordinary and natural condition for

           18  trade or travel on water as of the time of statehood.

           19      Q.    Okay.  What would be the difference between

           20  the boating trips that have taken place on Segment 1

           21  and the boating trips that have taken place on Segment

           22  2?  Is it just that there's more on 2 than on 1?

           23      A.    No.

           24      Q.    So what attributes other than -- let's say

           25  other than the rapids, what attributes of Segment 1
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            1  make it non-navigable as compared to Segment 2?

            2      A.    One of the sources of amusement or

            3  frustration, it seems, is when I say the river's not

            4  navigable, I seem to get as much grief as when I say

            5  it's navigable.  Maybe that tells me that I'm in

            6  exactly the right place, equally hated for whatever

            7  decision I make.  I'll do my best to try to answer your

            8  question.  I believe that I went through this in some

            9  detail already.  The differences between Segment 1 and

           10  2, is that what you're trying to get from me?

           11      Q.    Yeah.

           12      A.    Okay.  There's a difference in slope.

           13  There's a difference in the severity, the number, the

           14  spacing of the rapids.  There's a difference in the

           15  flow rate.  There's certainly a difference in the types

           16  of boats that were able to go down there and that are

           17  today.  I would say that the boats that are able to

           18  successfully navigate Segment 1 are not meaningfully

           19  similar to boats that were available as of the time of

           20  statehood, at least under ordinary flow conditions.

           21  There may be times when you could get boats down small

           22  parts of Segment 1 when you're in that sweet spot, if

           23  you will, of certain flow rates, but the occurrence of

           24  those flow rates is not -- doesn't occur as much as it

           25  does in Segment 2 and certainly in segments below that.
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            1      Q.    So is difficulty in navigating a river part

            2  of that decision calculus?

            3      A.    To a degree, yes.

            4      Q.    You mentioned a few times that Segment 1 is

            5  100 percent tribal lands and that boating is currently

            6  not permitted there.

            7      A.    That's correct.

            8      Q.    Did those facts play into your opinion, the

            9  decision -- or, that Segment 1 was not navigable?

           10      A.    Not directly.

           11      Q.    When you say indirectly, as I understood

           12  maybe what you said earlier, there's just not as much

           13  information about Segment 1 as there are about the

           14  other segments?

           15      A.    That is part of the equation there, yes.

           16      Q.    And some people do illegally boat Segment 1?

           17      A.    So I've heard.  I have not.

           18                 CHAIRMAN NOBLE:  Mr. Murphy, we would

           19  like to take a break.  Would that be all right with

           20  you?

           21                 MR. MURPHY:  Absolutely fine with me.

           22                 CHAIRMAN NOBLE:  Thank you.

           23                 We will be in recess for 10 minutes.

           24  Make that 2:40 p.m.

           25            (A recess was taken from 2:30 p.m. to
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            1  2:40 p.m.)

            2                 CHAIRMAN NOBLE:  Okay, Mr. Murphy.

            3  We're ready to begin.

            4  BY MR. MURPHY:

            5      Q.    Mr. Fuller, the place you picked to divide

            6  Segment 1 and Segment 2, was that the bridge over the

            7  river on U.S. 60?

            8      A.    No.  It was Apache Falls.

            9      Q.    Okay.  Close to the bridge, just slightly --

           10  is that slightly upstream from the bridge?

           11      A.    Yes.

           12      Q.    Okay.  Now, in Segment 2, there is permitting

           13  that takes place for trips on the river, right?

           14      A.    Yes.

           15      Q.    And the permitting is for individual or

           16  commercial recreational trips down the river, correct?

           17      A.    From what I understood from yesterday's

           18  testimony, they either have permits or they have a

           19  contract.  There are two types of permits.  So from the

           20  tribe, there are contracts between them and commercial

           21  vendors.  Whether that constitutes a permit, I don't

           22  know.  If you're out there as a private boater and you

           23  launch from the bridge, you need a permit.  In fact, if

           24  you launch from Hoodoo, you need a permit.

           25            And then from the Forest Service perspective,
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            1  yes, there are also permits that they issue both to

            2  commercial and private parties.

            3      Q.    I'm on Slide 59 of your PowerPoint

            4  presentation.  The boating that takes place on Segment

            5  2 is exclusively recreational boating, right?

            6      A.    Well, as we heard yesterday or today or

            7  whenever it was, there is commercial recreational

            8  boating.  I think Alex would make the argument that he

            9  is earning a living from that, which seems like

           10  commercial to me.  But the people that he's taking down

           11  there are recreating, having a good time.  And then

           12  we've had this discussion about the Game & Fish folks

           13  that go down this segment of the river, and your

           14  contention is that is not commercial.  My contention is

           15  it seems like it to me, but I'll leave you attorneys to

           16  work out the nuances of that.

           17      Q.    Now, there were some segments -- or, parts of

           18  Segment 2 -- I don't want to say segments of Segment

           19  2 -- there are parts of Segment 2 that -- was it

           20  Segment 2 where the features were Kiss and Tell, Bump

           21  and Grind, and Maytag Rapid?

           22      A.    Those are all in Segment 2, yes.

           23      Q.    And the way those places got those names, in

           24  part, was from the potential effect of incorrectly

           25  passing through the feature or a desired effect of
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            1  passing through the feature?

            2      A.    I think the way they got those names is

            3  people rafting the river like to make up names for

            4  places.  So to tell you the truth, I could speculate,

            5  but I don't know for sure how they got the names.

            6  They're not place names on a USGS map.

            7      Q.    At two places on Segment 2, I think you

            8  talked about boulders that had fallen into the river.

            9      A.    It's possible.  I can think of one offhand.

           10  I can think of lots of boulders in the river.

           11      Q.    And boulders in the river can be obstacles to

           12  navigation?

           13      A.    Can't go through them.

           14      Q.    I think you also testified that when you're

           15  going over rapids -- and this was in conjunction with

           16  your testimony on Segment 2 -- that you have to be,

           17  quote, set up right to go over the rapid.  Is that

           18  accurate?

           19      A.    You don't have to be, but setting up right is

           20  definitely a good way to make for a successful run down

           21  a rapid.

           22      Q.    And part of being set up right is being in

           23  the right boat to be set up correctly, would you agree?

           24      A.    No, that's not how I meant it.  But being in

           25  the right boat is a good idea.
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            1      Q.    You also said --  When you talked about the

            2  decision to go over certain rapids, I think you said,

            3  "It depends on what your decision at the moment is and

            4  what you're feeling."  What does that mean?

            5      A.    What does that mean?  I'm an old man.  Some

            6  days I feel like I got it; some days I feel like I

            7  don't.

            8      Q.    Define old.

            9      A.    Gray hair, achy bones.

           10            Some days you feel it; some days you don't.

           11  If that helps you at all, yeah.  With a lot of things.

           12  Driving your car down the highway, got to get over to

           13  the carpool lane.  You go for it or not?  Sometimes you

           14  do and sometimes you don't.

           15      Q.    Were you also possibly referring to the idea

           16  there may be some times when you're going -- running a

           17  river where you want the maximum thrill experience,

           18  maybe sometimes you don't?

           19      A.    Yeah.

           20      Q.    Now, in a nonrecreational, commercial

           21  context, though, I mean, that's not a decision you

           22  would make, is it?

           23      A.    What's not a decision you would make?  To not

           24  do it or to do it ?

           25      Q.    Well, to do a thrill versus not a thrill.
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            1      A.    Some folks might choose just to -- just to

            2  liven up their day, they might try to take a bouncier

            3  route.  They might be trying to determine if they

            4  could.  They might not have set up correct and then

            5  ended up in the bouncier route.  So I really can't say

            6  that that is or isn't a decision you would make.

            7      Q.    Would you agree that if you are enjoying a

            8  river for recreational purposes, that you're not on a

            9  strict timetable?

           10      A.    No, I would not agree.

           11      Q.    Why not?

           12      A.    Quite often, you have a shuttle that's coming

           13  on a certain day that you've got to get there for that

           14  particular time.  On the Salt River, the way the

           15  permits used to be, you had to hit your entry point to

           16  the wilderness at a certain day, so you had some

           17  schedule there.  You have schedule issues related to

           18  campgrounds.  First one there gets the campground, the

           19  second one keeps paddling.  You have schedule issues

           20  related to dark -- darkness.  Could be lots of

           21  different things.

           22      Q.    Slide 72, you discussed the river conditions

           23  under Lake Roosevelt.  And I think what you said is,

           24  "We don't have a time machine.  We can't go back."

           25  Would it be fair to say that a lot of what you have to
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            1  do on determining the actual condition, let's say, of

            2  the riverbed, river channel under Lake Roosevelt would

            3  just be guesswork at this point?

            4      A.    No, I wouldn't characterize it as guesswork.

            5      Q.    Were you able to determine the actual

            6  condition of the boating channel?

            7      A.    To a degree, yes.

            8      Q.    How was this done again?

            9      A.    We have photographs of some places.  We have

           10  some maps.  And we have knowledge of the principles of

           11  hydrology, hydraulics, geomorphology, and we have a few

           12  descriptions.

           13      Q.    But there's still a lot of gaps that those

           14  things leave when it comes to that particular area?

           15      A.    There are some gaps.

           16      Q.    In your discussion of Segment 4 in Slide 75,

           17  your third blue bullet point down says, "Probable

           18  Channel Characteristics."  These are labeled as

           19  probable because we can't look right now and see what

           20  they are, right?

           21      A.    Yes.

           22      Q.    And I think you said you used a 1907 map for

           23  this work?

           24      A.    I would need to look back and see the exact

           25  date, but it was a map that predates the reservoirs
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            1  that are in place now.

            2      Q.    I think you also said earlier this week,

            3  "Maps don't tell us that there were rapids there, but

            4  they don't eliminate the possibility."  Is that

            5  accurate?

            6      A.    Parsing out what you said, maps don't tell us

            7  if there were rapids there.  The maps do not tell us

            8  that there were positively -- there are no rapids

            9  mapped on the maps -- shown on the maps, is what I

           10  meant to say.  But it's possible that there were rapids

           11  there.  In fact, I think it's likely that there were

           12  rapids there, but none that reached the level of being

           13  shown on the map.

           14      Q.    There's no way today to say, if there are

           15  rapids there, what class of rapid that would be.

           16      A.    I would say that there are ways of telling,

           17  but none of those ways were within the reach of my

           18  information that I had, was able to get, or could

           19  afford to do.

           20      Q.    There are probably some really expensive ways

           21  to look, aren't there?

           22      A.    It would be more expensive than the budgets I

           23  had, yes.  Possibly.  Although there's --  My guess is

           24  that there are maps -- detailed maps of the areas

           25  underneath the reservoirs, and those might be
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            1  sufficient.  And looking -- if those maps do exist and

            2  were provided to me, I probably could tell you where

            3  the rapids were.  That wouldn't be particularly

            4  expensive.  But yes, there are some expensive ways.

            5      Q.    Slide 89, you're discussing Segment 5.  And

            6  Segment 5, from what I've gleaned, is where everybody

            7  but me has been tubing on the Salt River.

            8      A.    You should come out and do it -- or, maybe

            9  not tubing.  Come on a boat.

           10      Q.    You said in testifying about that, "I don't

           11  consider a tube a boat."

           12      A.    No.

           13      Q.    Tell me why.

           14      A.    A tube is a toy.  You know, it's interesting

           15  I'm having to argue this.  I think you would accept

           16  that.  Yeah, I don't think most people would say a

           17  blown-up innertube was a boat.  You know, if your wife

           18  said, "Hey, go buy us a boat, honey," and you came back

           19  with an innertube, I think she would say, "What the

           20  heck?"  Or if you said, "Hey, we're going to go boating

           21  on the ocean today," and you came back with a tube --

           22  You know, I don't think it has the generally understood

           23  characteristics of a boat.  Doesn't have a bottom.  In

           24  the sense that it floats on water and people can sit in

           25  it, I guess that makes it a boat.
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            1      Q.    And it can get you from point A to point B?

            2      A.    Yeah.

            3      Q.    If I recall, when we were talking on the Gila

            4  River, there were some interesting boats that were

            5  utilized on the Gila.  For example, there was one, I

            6  think, that was a boat with wheels.  Do you remember

            7  that one?

            8      A.    There was a wagon that was built to be

            9  converted into a boat, that I recall.  There was a

           10  general or somebody that tried to convert some wagons

           11  into a boat.  My understanding is they took the wheels

           12  off.  So I don't recall any boats with wheels, no.

           13      Q.    That was what happened when the guy said,

           14  "Hey, go get me a boat," and the guy came back with a

           15  wagon, right?

           16      A.    No.  That's not quite how that one went down.

           17  Good joke.

           18      Q.    Do you think that there are any particular

           19  attributes that a craft must have to be called a boat?

           20      A.    Well, I guess in my own --  You know, there's

           21  probably somebody out there who's done a dissertation

           22  on this thing or published some government study on it,

           23  so -- and I'm unaware of these, as I sit here today.

           24            So yes, there are probably attributes.  In my

           25  mind, as I sit here today, not having thought about it
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            1  until you asked me this question, in my mind, the

            2  attributes would be -- of a boat would be something

            3  that you ride on or in without your rear end hanging in

            4  the water and your arms and legs hanging over the

            5  sides.  It would typically have a bottom to it or a

            6  floor, some kinds of sides, and a front and a back.

            7  Yeah.

            8      Q.    If I stitch a bottom into my inner tube, does

            9  it become a boat?

           10      A.    Well, you know, maybe if you took one of

           11  the --  I don't know if the equipment up at Mr. Hood's

           12  mines have tubes in those big equipment.  I would

           13  imagine a tire that went with some of those loaders

           14  would be awfully big and you could probably fit four or

           15  five people in there and put some kind of a floor on

           16  there, and it would look somewhat analogous to a rubber

           17  raft, one of those bucket boats.  I don't know, maybe

           18  that would constitute a boat.  I'm not relying on tubes

           19  for -- I guess the bottom line is I'm not relying on

           20  tubing for my opinions of navigability.  I'm not aware

           21  of any court case where anybody said, "Well, you can't

           22  take what Mr. Fuller calls boats, but you could take

           23  tubes so we're going to call it navigable."  I don't

           24  know.  I'm floundering around here.  I just don't think

           25  it was important.  It wasn't a factor in my
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            1  decision-making.

            2      Q.    Are there any --  Other than what we've

            3  discussed earlier with regard to the, let's say,

            4  sheriff's office or Fish and Wildlife activities, are

            5  there any other nonrecreational, commercial uses on

            6  Segment 5?

            7      A.    You're asking to exclude people that rent

            8  kayaks or rent boats, then; you're calling that

            9  recreational-type stuff?

           10      Q.    Yeah, anything that's not related to

           11  recreational use.

           12      A.    Nothing that's related to recreational use.

           13  I can't think of anything, as I sit here today.

           14

           15            EXAMINATION BY COMMISSIONER ALLEN

           16                 COMMISSIONER ALLEN:  Pardon me.  Doesn't

           17  it have something to do with the time frame?

           18                 THE WITNESS:  Doesn't the fact that

           19  there's --  Well, they do shut the river off.

           20                 COMMISSIONER ALLEN:  No, not now, but

           21  then.

           22                 THE WITNESS:  The fact that there's

           23  not -- the time frame -- in its ordinary and natural

           24  condition?

           25                 COMMISSIONER ALLEN:  Right.
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            1                 THE WITNESS:  I understand that to be a

            2  different question than what you're asking.  I thought

            3  you were asking about today.

            4                 COMMISSIONER ALLEN:  I don't think

            5  that's important.

            6                 THE WITNESS:  Okay.

            7

            8               CROSS-EXAMINATION (Continued)

            9  BY MR. MURPHY:

           10      Q.    By the way, I'm looking at Slide 94.  And

           11  this is the historical map of Segment 5.  This was

           12  mentioned earlier.  There's, like --  I see at least

           13  three or four places on this map where the river splits

           14  into at least two channels.  Is that accurate?

           15      A.    I count one split, two splits, three splits.

           16  The ones at the bottom there, I'm not sure whether you

           17  call them an island or a split, but there's two more

           18  where there's some land mapped between the channels.

           19      Q.    Slide 107, would it be fair to say that this

           20  is a summary of the categories of information that

           21  would be found in the written reports that you provided

           22  to the State Land Department on the Salt River?

           23      A.    Yes.

           24      Q.    I don't know if the reports are broken into

           25  chapters, but most of these are separate sections of
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            1  those reports, right?

            2      A.    Some of those are chapters, some of those are

            3  included within those chapters.

            4      Q.    Some of this work was done by individuals

            5  other than yourself, right?

            6      A.    Yes.

            7      Q.    When you reviewed -- and I'm assuming you

            8  reviewed this information at the time the report was

            9  finalized, correct?

           10      A.    By "this information," you mean the Land

           11  Department reports?

           12      Q.    Yeah.  I mean, you reviewed the work that

           13  others had done that became part of the final report?

           14      A.    Yes.  With the exception of the original

           15  Upper Salt reports, there were parts of that that I was

           16  not the principal on, and I did not review.  But the

           17  original set for the revisions, that was my work.

           18      Q.    What's your understanding of the

           19  archeological evidence of boating on the Salt River?

           20      A.    If you go to the next two slides, that kind

           21  of summarizes.  Three slides.

           22      Q.    Tell me which slide you're referring to.  I'm

           23  looking at 110.

           24      A.    You were asking me questions when I was on

           25  Slide 107.
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            1      Q.    Sorry.

            2      A.    108 is a summary of archeological findings.

            3  109 is a map, has archeological data on that.  And 110

            4  as well.

            5      Q.    Sir, what I'm asking you is, what's your

            6  understanding of archeological evidence of boating on

            7  the Salt River?

            8      A.    Yeah, as I presented in my presentation, it's

            9  these three sides -- kind of boil it down, there's lots

           10  of archeological information about the context and the

           11  area around the Salt River.  When it comes to actual

           12  boating, the four points in blue on Slide 110 relate to

           13  the scant evidence, I'll tell you, of boating that we

           14  know of on Salt River, and that's all the Lower Salt.

           15      Q.    Now, Cushing is Frank Cushing who explored

           16  the area in the late 1800s, right?

           17      A.    I believe so.

           18      Q.    He spent, I think, several years at Zuni

           19  Pueblo in New Mexico.  Is that right?

           20      A.    That is outside the Salt River, and that, I

           21  don't know.

           22      Q.    Now, the second citation after "Hohokam

           23  boats" says "USBR, 2000."  Do you know offhand which

           24  publication that was?

           25      A.    Offhand, no.  But it's in the Land Department
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            1  report.  That's Bureau of Reclamation -- no, actually,

            2  it wouldn't be, would it?  Well, it would be in the

            3  update.  Something that we've disclosed, so I would

            4  have to look that up.

            5      Q.    If I look at the second bullet point down, it

            6  says, "Balsa rafts in canals."  And the primary source

            7  listed for that is "Wilcox, 1993."

            8      A.    Yeah.

            9      Q.    So I'm showing you now -- this is page -- see

           10  if I can get a page number -- 2-13 of State Land

           11  Department Exhibit 30, which is your 2003 report on the

           12  Lower Salt River.  Does that look familiar to you?

           13      A.    It does.

           14      Q.    So the line that cites Wilcox 1993, I had a

           15  hard time finding this because it's not in the

           16  bibliography to the report, but the line reads, "In the

           17  late nineteenth century, Cushing speculated that the

           18  Hohokam also used canals -- their canals for floating

           19  balsa rafts."  And then the cite is a personal

           20  communication that I'm assuming Mr. Gilpin had with

           21  David Wilcox?

           22      A.    Him or a Dawn -- Greenwald is her name, I

           23  think, were the two people that worked on the

           24  archaeology.

           25      Q.    And so this is not really evidence of Hohokam
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            1  boat use but speculation about Hohokam boat use, right?

            2      A.    That's what it says there, yes.

            3      Q.    Any idea where the Hohokam would get balsa

            4  for making boats?

            5      A.    I do not.

            6      Q.    And the Cushing mentioned in this report

            7  would be the same Cushing cited in the first bullet

            8  point, right?

            9      A.    Yes.  As far as I know.

           10      Q.    I think at that time Mr. Wilcox had either

           11  just finished or was finishing a book on Mr. Cushing.

           12  Were you aware of that?

           13      A.    No.

           14      Q.    So the third and fourth bullet points are new

           15  information and the source cited is Henderson, 2015.

           16  That's the cultural assessment done -- was that in

           17  conjunction with the Sky Train?

           18      A.    I believe so.

           19      Q.    Did you read that cultural assessment?

           20      A.    I read parts of it.

           21      Q.    Is it fair to say that anything in your

           22  PowerPoint that's updated from 2003 to what you

           23  presented this week would be exclusively your work?

           24      A.    Well, I made the PowerPoint.  I put that in

           25  there.
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            1      Q.    So the discussion in this Henderson report

            2  about boats and the Hohokam was in conjunction with an

            3  area they called Feature 57, I believe.  Does that

            4  sound familiar?

            5      A.    Vaguely, yes.

            6      Q.    I'm looking at the report, and it's marked as

            7  State Land Department 313.  This is labeled

            8  "Henderson - Hohokam Irrigation and Agriculture."  I'm

            9  on page 91.  This says, "Feature 57 was an enigmatic

           10  canal-side basin tentatively interpreted as having

           11  served as a field tail water return point, a boat or

           12  raft slip or a feature for soaking potter's clay,

           13  hides, or other products."  Do you see that there?

           14      A.    You're looking at your computer screen, so --

           15      Q.    It's right behind you.

           16      A.    Behind me?

           17      Q.    Yeah.

           18            I can make that bigger, if you need me to.

           19      A.    Yes, I do see that.

           20      Q.    So their initial look at Feature 57 said this

           21  could be one of two or three different things, right?

           22      A.    Yes.  If you read on, they describe the

           23  discussion around that with -- they talk about their

           24  speculation about that feature.  I think that's how I

           25  presented that yesterday.
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            1      Q.    Well, let's read on.  So if we go down to the

            2  discussion -- and this is on page -- I think it's page

            3  100 of the Henderson report.  The first highlighted

            4  section says, "Initial post-field research focused on

            5  interpretations relating to Feature 57 having

            6  functioned as a walk-in for canal access, a tail water

            7  collection basin, or as an artificial wetland to

            8  cultivate plant food or weaving materials."

            9            Is that accurate?

           10      A.    I believe you read it correctly.

           11      Q.    Then at the bottom, it says, "After all lines

           12  of evidence were explored, Feature 57 is cautiously

           13  interpreted as a boat or raft slip and/or a pool for

           14  soaking products, such as potter's clay; plant

           15  materials, such as agave fiber; and hides.  In the

           16  final analysis, a variety of activities likely occurred

           17  in and around the Feature 57."

           18      A.    And you should point out that these are on a

           19  canal, not on the river, as well.

           20      Q.    Okay.  Any use of Feature 57 as a boat or

           21  raft slip is purely speculative, right?

           22      A.    That's what they said.  Speculative --  They

           23  made an interpretation.  They used the word

           24  "speculative" and other words and whatnot.  Yeah, I

           25  don't think there was a plaque there that said "This is
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            1  a boat ramp," so . . .

            2      Q.    It could just as easily have been a place for

            3  working with potter's clay.

            4      A.    According to that, that's one of the possible

            5  interpretations.

            6      Q.    Did you dig further into the sources utilized

            7  by Henderson and the others in putting this report

            8  together?

            9      A.    No.

           10      Q.    And just to be clear, I know that there's off

           11  and on been mention of the discovery of a canoe or a

           12  boat in these canals.  I mean, that's all speculation,

           13  isn't it?

           14      A.    I don't know how you're characterizing it as

           15  speculation.  You know, that would be a good question

           16  to ask an archaeologist, what degree of certainty they

           17  had there.

           18            From my perspective, this was information

           19  that was -- in terms of Mr. Cushing, was presented in

           20  the Land Department report, I presented it as that, and

           21  I think I also yesterday or the day before, when I was

           22  talking about this, said that I don't think the case

           23  turns on whether or not the Hohokam used boats or not.

           24  And I think I used the word "scanned evidence" or

           25  something like that.  In fact, I think we've talked
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            1  about it more now today than we did going past it the

            2  other day.

            3      Q.    Sure.  I'm on page 111 of Henderson's report.

            4  Again, this is marked as State Land Department 313.  In

            5  the highlighted section, when they're discussing

            6  Feature 57 as a boat or raft slip, the author says,

            7  "This interpretation is offered again with due caution

            8  and trepidation, yet seems worthy -- worth entertaining

            9  until more data are recovered from such -- other such

           10  features or until somebody uncovers a Hohokam raft."

           11  [Quoted as read.]

           12            Do you agree with that?

           13      A.    Yep.  Yes.

           14      Q.    Now, then in the next -- at the end of the

           15  paragraph, they cite Hodge, 1893.

           16      A.    I forget, did you read the next sentence

           17  that's not highlighted there, where it said only one

           18  possible raft or balsa has been reported?

           19      Q.    Sure.  We're getting to that.

           20      A.    Oh, okay.

           21      Q.    That's Hodge, 1893.

           22      A.    I think that answers your question what balsa

           23  is.  That's what they maybe mean by the word "balsa."

           24  I don't know.  It might be worth entertaining.

           25      Q.    Do you know who Hodge is?
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            1      A.    I understand that he was a

            2  historian/archaeologist that was here in the late

            3  1800s.

            4      Q.    He was part of the Hemenway expedition or

            5  exploration that Cushing led, right?

            6      A.    Good for him.  I don't know.

            7      Q.    Essentially, if we go back to -- if I

            8  represent to you that Hodge's interpretations are from

            9  his experience on the Hemenway expedition, that

           10  essentially means that all four of these bullet points

           11  are essentially one source, right?  It's all from

           12  Cushing's expedition.

           13      A.    My understanding of what you just read to me

           14  was that Henderson was digging up some of their own

           15  interpretations -- or, they were making interpretations

           16  of features that were described.  So if you're telling

           17  me otherwise, you know, solid information, I'm

           18  perfectly willing to live with that.

           19      Q.    Do you know whether, of his brother-in-law

           20  Cushing, Hodge ever said that he suffered from an

           21  overwrought imagination?

           22      A.    I am not privy to the familiar -- family

           23  discussions of the Hodge or the Cushing family,

           24  so . . .

           25      Q.    So you wouldn't know if he also said that
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            1  he -- that Cushing did not hesitate to exaggerate to

            2  gain a point?

            3      A.    I have no idea.

            4      Q.    But if these -- if these sources all

            5  essentially relate to that initial Cushing exploration

            6  of the Salt River valley in the late 1800s -- I mean,

            7  this really isn't four separate sources of

            8  archeological evidence of boating.  It's really four

            9  reports of one trip, right?

           10      A.    That seems to be your position.

           11      Q.    Well, I'm asking you.

           12      A.    I don't know.

           13      Q.    I mean, these are sources that you used,

           14  right?

           15      A.    These are sources that our archaeologists

           16  gave us and the other two that came up, so . . .

           17      Q.    By the way, doesn't -- doesn't Hodge's

           18  position seem to counter something that you put in your

           19  boating PowerPoint, which is that there was no prior

           20  need for navigation?  I mean, didn't Hodge say, "I

           21  think there may be boats there because there was a big

           22  need for navigation"?

           23      A.    Can you point out to me in my prior

           24  presentation where I said there was no need for

           25  boating?
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            1      Q.    Well, wasn't part of your -- if I recall

            2  correctly, wasn't part of your boating presentation

            3  that there was no boating in past times because there

            4  was no need?

            5      A.    Before you put words in my mouth, why don't

            6  you pull out the citation and show me where I said

            7  that.

            8      Q.    We can just get to that later.

            9      A.    Okay.  Fair enough.

           10      Q.    Bottom line here is no evidence uncovered of

           11  any boats, only speculation.  Is that a fair

           12  characterization of this?

           13      A.    I agree, whether you agree -- believe

           14  Mr. Cushing or not.

           15      Q.    And this speculation, at least with regard to

           16  Feature 57 in Henderson, was based exclusively on the

           17  shapes of the canals that were excavated?

           18      A.    I believe that's kind of how archaeology is

           19  done, yeah.

           20      Q.    Let's talk about Slide 112.  When you were

           21  discussing Slide 112, I think you said that, "Arizona

           22  was not a populous state when we started doing

           23  irrigation diversions."  You were referring at that

           24  point to modern irrigation diversions, right?

           25      A.    Yes.
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            1      Q.    You weren't referring to the prehistoric, as

            2  they've been called, irrigation diversions, correct?

            3      A.    That's correct.

            4      Q.    So when you said, "We started doing

            5  irrigation diversions," the "we" referred to the

            6  settlers who came into the valley?

            7      A.    Yeah, I don't remember saying "we."  If I

            8  did, I certainly wasn't here digging any ditches or

            9  diverting any water.  But as you can see from the chart

           10  here in 112, it starts in 1800.  The only ditches on

           11  there start in 1865.  So I think it's pretty clear what

           12  time frame I'm talking about.

           13      Q.    Why did you choose to start this chart at

           14  1800?  We know there was a substantial history on the

           15  Salt River prior to that.

           16      A.    Because I'm talking about basically

           17  Euro-American history at this point.

           18      Q.    So you don't dispute that there may be key

           19  events in Salt River history that occurred before 1800?

           20      A.    I think we just spent some time talking about

           21  archaeology, the Hohokam.

           22      Q.    And there were some great populations among

           23  the Hohokam in the past, weren't there?

           24      A.    I think I said that too.

           25      Q.    In Slide 114, you talked about the population
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            1  along the Salt River.  And if I recall correctly, the

            2  numbers derived for 1890, 1900, and 1910 were from

            3  federal census.

            4      A.    That's my recollection too.

            5      Q.    I think what you said is 1890 and beyond, the

            6  federal government attempted to count native

            7  populations in the census.

            8      A.    That's what it said in the sources I looked

            9  at.

           10      Q.    And prior to 1890, there weren't any census

           11  records for you to rely on in this particular area?

           12      A.    None that I found.

           13      Q.    Do you dispute that there were uncounted

           14  natives during those times that weren't included in the

           15  census?

           16      A.    I would tell you that even today, there are

           17  uncounted people in every census.  But these are the

           18  data we have.

           19      Q.    And then on the Slide 115, you list a number

           20  of towns that were located on the Salt River in 1912.

           21      A.    In or about 1912, yeah.

           22      Q.    Does this include any Apache or Pima-Maricopa

           23  villages or towns?

           24      A.    Bee Hive may be an Indian-American community.

           25  Given its name, probably not.  It is today, I think,
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            1  part of the reservation, is it not?  But not

            2  specifically.

            3      Q.    When you were discussing this slide, you

            4  mentioned the population paradox, and I think what you

            5  said was when the river had water, there were no

            6  people, and when the area had people, there was no

            7  water.  Are you sure about that?

            8      A.    Okay.  You're trying to take a very literal

            9  interpretation of it, so . . .

           10      Q.    Well, you said it several times throughout

           11  these proceedings.  I remember you saying something

           12  very similar on the Gila.

           13      A.    I'll make more --  To clarify, when the river

           14  had its ordinary and natural flow, there were very few

           15  people.  And when there were lots more people, the

           16  water had been diverted away.  Is that better for you?

           17      Q.    You sure you want to go with that?

           18      A.    I do.

           19      Q.    But you're talking about -- when you say

           20  "ordinary and natural flow," you're still talking about

           21  1800 to 1860, right?

           22      A.    Yeah.

           23      Q.    Because we know that there was a time in the

           24  past before that when there was a lot of people and

           25  there was a lot of water, right?
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            1      A.    What time are you specifically referring to?

            2      Q.    Well, how many people at its peak were in the

            3  valley when the Hohokam were here?

            4      A.    What is this chapter about?  Is it about the

            5  archeology, the prehistory?  It's not.  It's about the

            6  Euro-American history.  I said that just a minute ago.

            7  It should be clear from reading the chapter.

            8      Q.    When you talk about a population paradox and

            9  when there were people, there was no water, and when

           10  there was water, there were no people, that's just

           11  during the Euro-American history?

           12      A.    That's how I'm meaning it when I said it,

           13  yes.

           14      Q.    I think at its peak, the Hohokam had

           15  something like 200,000 people?

           16      A.    I've heard that number before, yes.

           17      Q.    And there was a lot of water here during that

           18  time, right?

           19      A.    There was sufficient water to irrigate the

           20  crops, at least for a portion of that time.  I would

           21  take that to be a significant amount of water, yes.

           22      Q.    Should we call your population paradox, then,

           23  maybe a limited population paradox?

           24      A.    Sure -- you can call it whatever you would

           25  like to call it.  I stand behind what I said.  I think
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            1  it's reasonably clear to reasonable people what I

            2  meant.

            3      Q.    Well, the reason that you rely on the

            4  population paradox to support your position that there

            5  wasn't a lot of boating during the time when there was

            6  a lot of water because there weren't a lot of people

            7  here.  Is that fair?

            8      A.    In part, yes.

            9      Q.    And that would be undercut, though, by the

           10  fact that we know there was a time when there was a lot

           11  of people here, there was a lot of water here, no

           12  evidence of boating?

           13      A.    There is no evidence of boating from the --

           14  there's very limited evidence of any kind of boating

           15  during the Hohokam period.  I believe I've said that

           16  multiple times.  But there's very little evidence

           17  really much about the Hohokam people.

           18      Q.    Slide 120, you talked about the Spanish

           19  explorers.  And as with the Hohokam, no evidence that

           20  they used any boats on the Salt River, is there?

           21      A.    None, that I'm aware of.

           22      Q.    There are some accounts of those explorers

           23  coming through the Salt River Valley, aren't there?

           24      A.    Yes.

           25      Q.    With regard to the Spanish, in general, they
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            1  knew how to make boats, right?

            2      A.    I believe they did.

            3      Q.    They knew how to use boats, right?

            4      A.    I assume if you make them, you know how to

            5  use them.

            6      Q.    In Slide 121, you talk about, in your

            7  discussion of history, the Native Americans.  And,

            8  again, no record of -- and this would be more recent

            9  than the Hohokam, but, let's say, prior to -- you know,

           10  let's say, 1800 to 1860, no record of Native American

           11  boat use on the Salt River, correct?

           12      A.    None, that I'm aware of.

           13      Q.    Now, under your bullet point on the Salt

           14  River Segments 5 and 6, is there an error in your first

           15  two bullet points there?  I mean, shouldn't it say Pima

           16  mostly on Gila River, Maricopa at Salt/Gila confluence?

           17      A.    I'll have to go back and look at the notes

           18  from the history chapter.  You may be correct.

           19      Q.    Slide 122, you talk about early exploration

           20  trappers.  Talked about Pattie, Young.  And, again,

           21  with these early explorers and trappers, no boats

           22  mentioned on the Salt River, correct?

           23      A.    You can read it as well as I can.  I believe

           24  I said that yesterday.  It says it in English.  I think

           25  everybody heard me.  So, yeah, that's what it says
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            1  right there.

            2      Q.    So now we've got three groups of early

            3  inhabitants of the valley.  We have the Spanish, we

            4  have the Native American, and the early explorers.  No

            5  evidence of any boat use at all.  Is that right?

            6      A.    You add that up correctly.

            7      Q.    Slide 126, you talk about evaluating

            8  historical river descriptions.  We do have --  There

            9  are a variety of those mentioned in your report and

           10  that we've talked about, correct?

           11      A.    Correct.

           12      Q.    There are some, you know, first-person

           13  accounts.  There are some newspaper articles and

           14  probably other types of accounts of descriptions of the

           15  river in history.  Is that accurate?

           16      A.    Yes.

           17      Q.    Now, your background is not as a historian,

           18  is it?

           19      A.    I am not a professional historian, no.

           20  That's not my job title.

           21      Q.    Now, you have four or five questions here

           22  that you say should be asked when you're reading

           23  historical river descriptions.  I think these are what

           24  you want to know as a scientist, correct?  Which is

           25  what segment are you on?  What's the time of the year?
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            1  What's the ordinary condition?  Are there additional

            2  questions that you would want to ask if you are

            3  evaluating a historical account?

            4      A.    I suppose, yeah.

            5      Q.    I mean, you would want to know, for example,

            6  what the source of an account is, right?

            7      A.    Sure.

            8      Q.    You want to know who's doing the writing, if

            9  possible, correct?

           10      A.    Right.

           11      Q.    You might want to know what the motivation of

           12  the source is, correct?

           13      A.    What was the what?  Sorry.

           14      Q.    The motivation of the source.  For example,

           15  newspapers are in the business to make money by selling

           16  ads, correct?

           17      A.    And to provide the news.  But yeah, they do

           18  make money or try to.

           19      Q.    You might want to look at whether the

           20  description is a first-person account or a person

           21  reporting an account of another person, right?

           22      A.    Yeah.

           23      Q.    You might also want to determine if there's a

           24  gap between the account and the publication of the

           25  account, correct?
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            1      A.    That could be a factor, sure.

            2      Q.    You might also want to look at the

            3  specificity of the description.  That could be helpful,

            4  right?

            5      A.    Yeah.

            6      Q.    And I think you've said this earlier, and I

            7  apologize if I ask you again, but, you know, the best

            8  evidence of the navigability of a river is the use of a

            9  river for navigation, right?

           10      A.    Yep.  Yep.

           11      Q.    I don't know why I have Slide 131 marked

           12  except that --

           13                 CHAIRMAN NOBLE:  Neither do we.

           14                 Let's take a break.  How long are we

           15  going to be gone for?  Jon looks like he can have 15.

           16  We'll take 15.

           17            (A recess was taken from 3:31 p.m. to

           18  3:46 p.m.)

           19                 CHAIRMAN NOBLE:  Mr. Murphy, please

           20  proceed.

           21  BY MR. MURPHY:

           22      Q.    I'm on Slide 137 of your presentation,

           23  Mr. Fuller.  And this is, again, State Land

           24  Department's Number 364.

           25            Can you talk a little bit more about the
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            1  effect of dams on the river downstream?

            2      A.    Could you be a little more specific about

            3  what you want to know about that?

            4      Q.    How do rivers change downstream when there's

            5  a dam upstream?

            6      A.    Depends on the kind of dam, to some degree.

            7  There can be a change in the hydrology, depending on

            8  the storage volume.  For the Salt River system dams,

            9  they store a lot of water, so they have the ability to

           10  shut off the river for long periods of time.  It

           11  certainly changes the hydrology from whatever the

           12  natural fluctuation was down to some metered flow.

           13      Q.    What's the effect of the deprivation of

           14  sediment?

           15      A.    In the vicinity of the dam itself, there

           16  tends to be some scour.  The scour will occur --

           17                 COMMISSIONER ALLEN:  Downstream.

           18                 THE WITNESS:  -- downstream of the dam.

           19  In upstream end, you'll have sediment deposition and

           20  trapping the sediment, formation of a delta.

           21                 But you asked me specifically about

           22  downstream.  The degree of scour that can occur

           23  downstream of the dam, due to holding back of sediment,

           24  it's going to be a function of several things.  It's

           25  going to be a function of how the water's let out.
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            1  It's going to be a function of the supply of sediment

            2  in the reach downstream of the dam.  There may be

            3  tributaries and they're bringing in large sediment

            4  loads that, in some cases, can make up the difference

            5  over some distance.  It's gonna be a function of the

            6  size of the material downstream.  So, for instance, if

            7  you had a lot of coarse material in the bed, that may

            8  prevent scour.  You may have seen in a different stream

            9  in a different condition.  Could be the cohesiveness of

           10  the sedimentary material underlying the stream.  There

           11  could be differences in the amount of vegetation.  In

           12  Arizona, there's been a lot of publications that write

           13  about the influx of tamarisk in dam-controlled rivers

           14  because of the lack of a natural flood cycle.  Those

           15  are some things that come to mind.

           16  BY MR. MURPHY:

           17      Q.    Slide 138, this is a summary of the

           18  historical descriptions of the Salt River that you

           19  reviewed, right?

           20      A.    Yes, it is.

           21      Q.    And at least in the summary, and my

           22  understanding it's in the descriptions you reviewed,

           23  there's no mention of boats or boating.  Is that

           24  accurate?

           25      A.    These particular descriptions, you know, as I
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            1  sit here today, I don't recall any of them that are

            2  talking about boating.  There are more descriptions of

            3  the river itself.  Certainly have the historical

            4  accounts, which we include separately, where I also

            5  noted in my discussion some of the descriptions of the

            6  river from the boaters or from the reporters.  But I

            7  think in this group here, I don't recall any boaters in

            8  this group of descriptions.

            9      Q.    Were there a couple of these descriptions

           10  that precede this summary slide that talked about the

           11  river as being marshy in places?

           12      A.    Ingalls is one that comes to mind where he

           13  said that there were some areas that were marshy in the

           14  river bottom near Tempe.  I'm not sure that he

           15  described the river itself, certainly not the low flow

           16  channel.  His drawing of the river doesn't indicate

           17  that the --  The main channel, the low flow channel,

           18  the boating channel, whatever you want to call it, it

           19  doesn't look like a marshy channel in his drawings.  So

           20  I took that to mean where they described marsh as just

           21  being some part of the river bottom, rather than the

           22  river channel.

           23      Q.    Would it be accurate to say that some of

           24  these -- in some of these historical descriptions it is

           25  sometimes difficult to determine what part of the river
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            1  is being described?

            2      A.    I think you have a general knowledge from

            3  where the person is talking about.  But in terms of if

            4  you wanted to ask me within 20 feet where the person

            5  was standing, no, I don't think we have that.

            6  Typically, we don't have that level of accuracy.

            7      Q.    I'm on Slide 146, and this is a photograph of

            8  a portion of Segment 4.  I think these were a series of

            9  areas in Segment 4 -- was this prior to when the dam

           10  was built?

           11      A.    You're on Slide 146?  Yeah, 1904 was before

           12  Roosevelt was built, yes.

           13      Q.    On the bottom of the photograph in Slide 146,

           14  is that a lot of sand in the river?

           15      A.    Looks like a gravel bar, potentially a

           16  sandbar, I suppose.  Sand and gravel in the river.  The

           17  river is in the canyon bottom.  There's a clear channel

           18  to the left of it, depending on where you're looking.

           19  But there are riverside bars composed of some kind of

           20  alluvial material.

           21      Q.    Now, it was a major event in Arizona in state

           22  history when this dam was built, right?

           23      A.    Yeah.  I'm not that old, but that's what I

           24  read.

           25      Q.    Is there any documented rush of people to
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            1  boat this segment of the Salt River before the dam was

            2  built?

            3      A.    Not that I'm aware of.

            4      Q.    I mean, we know there --  These pictures, did

            5  they appear in the newspapers at the time?

            6      A.    This one was not collected from a newspaper.

            7  It's from the historical society.  I don't know whether

            8  it was or wasn't published in a newspaper or not.

            9      Q.    The building of the dam, though, was a

           10  newsworthy event?

           11      A.    Yes, it was.

           12      Q.    Slide 156, this is a photograph, and it's

           13  tagged -- in the upper right-hand corner, it says

           14  Segment 6.  Do you know how it is that the location of

           15  this photograph was determined to be Segment 6?

           16      A.    That's my determination based on the

           17  description, the notes that I had from a historian when

           18  he collected this photograph.  It's from a book.  I

           19  believe it's called House at Buckeye Road.  Buckeye

           20  Road is on down in Segment 6.  It certainly looks like

           21  the areas of Segment 6.

           22      Q.    So just a best guess, based upon the

           23  materials, that that was in Segment 6?

           24      A.    Yes, sir.

           25      Q.    All right.  Historical boating accounts,
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            1  these are primarily accounts that were taken from

            2  historic newspapers, right?

            3      A.    Primarily, yes.

            4      Q.    And I think that you've added some additional

            5  information from a previous version of your --  For

            6  some of these, you've added additional information with

            7  regard to water flow data at the time for some of these

            8  newspaper accounts?

            9      A.    That sounded like a declarative statement,

           10  not a question.

           11      Q.    Okay.  In your last PowerPoint, you didn't

           12  have these flowcharts in the upper right-hand corner of

           13  the current version of this PowerPoint?

           14      A.    That's correct.

           15      Q.    Those were added?

           16      A.    Yes.

           17      Q.    Was there anything else that was changed from

           18  the most recent version of this PowerPoint -- I can't

           19  remember what exhibit number it was -- to this final

           20  version other than the addition of these -- these

           21  charts in the historical boating accounts?

           22      A.    As I recall, I played around with some of the

           23  graphics to make them fit the slide better.  I caught a

           24  couple of typos.  I saw a couple things that I

           25  scratched my head and wasn't sure why they were there,
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            1  so I took them out.  Nothing substantive, that I

            2  recall.

            3      Q.    And your purpose in adding the charts to

            4  these newspaper accounts was to give some context with

            5  regard to when the account was believed to have take

            6  place -- taken place and what your charts indicate

            7  would be the flows for those time periods?

            8      A.    Yeah.  I wanted to -- I typically get

            9  questions about, was this a flood?  Was this high flow

           10  time of year?  I thought I would provide that

           11  information directly.

           12      Q.    Who picked the newspaper articles that you

           13  put in your PowerPoint presentation?

           14      A.    I did --  What do you mean, "picked"?  Chose

           15  to put the ones in --

           16      Q.    Yeah.

           17      A.    -- or do you mean where did they come from

           18  originally?

           19      Q.    It's not a hard question.  Who picked the

           20  newspaper articles that you put in your PowerPoint

           21  presentation?

           22      A.    Yeah, I'm asking for clarification.  So . . .

           23      Q.    I'm not sure I can make that any clearer.

           24      A.    You mean --

           25      Q.    I guess, I could make it --  I could say --
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            1      A.    So I asked you a question to clarify.  My

            2  clarifying question is, do you mean picked the accounts

            3  originally in terms of discovered the accounts, or do

            4  you mean who took the pile of accounts and decided to

            5  put them in the presentation?

            6      Q.    Well, since you raised the issue, let's break

            7  it down.  Who researched these newspaper articles?

            8      A.    Originally, our historian, Dennis Gilpin, and

            9  his team.  And since that time, we had the Chronicling

           10  America website that came online, and I did that work.

           11      Q.    So I have this right, then, from the report

           12  in 2003 until the PowerPoint presentation before us,

           13  the additional newspaper accounts were personally

           14  researched by you on the Chronicling America website?

           15      A.    Yes.

           16      Q.    Was there any criteria that you utilized for

           17  selecting the newspaper accounts that appear in your

           18  presentation?

           19      A.    Yes.  They needed to be boating accounts and

           20  they needed to be on the Salt River.

           21      Q.    Were any of these -- did anybody other than

           22  yourself provide you with -- and Mr. Gilpin, in your

           23  earlier report -- provide you with newspaper accounts

           24  that are included in this presentation?

           25      A.    Yes.
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            1      Q.    Who was that?

            2      A.    I believe the attorney generals, in doing

            3  some of their own work, came across some accounts, and

            4  they said, "Jon, what about these?"

            5      Q.    Do you know what search criteria the Attorney

            6  General's Office used for the accounts that they

            7  uncovered and provided to you?

            8      A.    No.

            9      Q.    You did not direct that research, did you?

           10      A.    No.

           11      Q.    For those cases, you would simply review the

           12  articles that they provided to you.  And did you

           13  include all of those in your presentation or some and

           14  maybe not others?

           15      A.    No.  They included a number of articles.  I

           16  think they've been disclosed, the list of all the news

           17  articles.  Some of them I didn't feel like were

           18  relevant.  Some of them were not on the Salt River in

           19  Arizona.  Some related to fish.  This was about

           20  boating.  So like I say, I included articles -- I

           21  included all of the articles, that I'm aware of, that

           22  addressed boating on the Salt River, with the exception

           23  of -- I eliminated a few accounts that we have found,

           24  in the original pile, that related boating during

           25  floods, specifically mentioned that it was a flood and
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            1  somebody was out there doing a rescue or something like

            2  that.  I ignored the flood accounts.

            3      Q.    I think you also did the same on the Gila,

            4  which is that you stated then that you left out the

            5  accounts of navigation or attempted navigation during

            6  flooding events, right?

            7      A.    It's my attempt to do that, yes.

            8      Q.    Those accounts might be useful, though,

            9  right?

           10      A.    Well, I didn't say that I didn't read them,

           11  but . . .

           12      Q.    For example, if someone was boating during a

           13  flood but the failure of their trip was due to an

           14  obstacle, that might be relevant to navigation, right?

           15      A.    I don't recall anything like that on the Salt

           16  or the Gila, actually, so . . .

           17      Q.    You also tried to exclude articles that, for

           18  lack of a better way to describe it, were

           19  tongue-in-cheek?

           20      A.    I don't recall anything like that on the

           21  Salt.

           22      Q.    Well, I mean, there's -- when you were

           23  researching on Chronicling America, you probably came

           24  across a number of newspaper articles that reference

           25  politicians and going up the Salt River that are
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            1  clearly political expressions and not expressions of

            2  navigation, right?

            3      A.    I didn't take that as an account of boating,

            4  so yeah.

            5      Q.    Generally, an account of political defeat, if

            6  I understand the expression, right?

            7      A.    You may or you may not.  I don't know.

            8      Q.    Are there inherent problems in using

            9  newspaper accounts for historical research?

           10      A.    In my experience, I'm not sure of any data

           11  sets that are completely problem-free, including

           12  historical accounts.  I would suppose that one could

           13  say yes, there are inherent problems in using newspaper

           14  accounts in historical research, sure.

           15      Q.    I mean, one of the problems is that a

           16  newspaper account is not a primary account; it's a

           17  secondhand report of an account, correct?

           18      A.    Can be.

           19      Q.    And many of the articles that you discuss do

           20  not identify an author, right?

           21      A.    That's true.

           22      Q.    Which means that we don't really know how the

           23  information was obtained, do we?

           24      A.    In some cases, no.

           25      Q.    And with regard to individuals who were
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            1  explorers or adventurers, we know they could be

            2  exaggerating, right?

            3      A.    So the question you're asking me is, can

            4  explorers or adventurers exaggerate?  I guess the

            5  answer is yes, they can.

            6      Q.    It is difficult to verify claims that are

            7  made in these newspaper accounts sometimes, right?

            8      A.    Tell me what you mean by -- what you're

            9  trying to say by "verify."

           10      Q.    Well, ideally, you know, if there's an

           11  account, you would look for other evidence to support

           12  that, right?

           13      A.    And I do believe there is other evidence to

           14  support things.

           15      Q.    And sometimes there is, sometimes there's

           16  not, right?

           17      A.    Sometimes there's more, sometimes there's

           18  less, sometimes it's scant.

           19      Q.    For example, if a newspaper says these

           20  individuals are leaving on a boating trip from Phoenix

           21  to Yuma, you might want to look at issues subsequent to

           22  that issue of the newspaper to see if there are

           23  follow-up reports, right?

           24      A.    Yes.

           25      Q.    I think we mentioned this before.  Newspapers
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            1  generally make their revenue from advertising, right?

            2      A.    And subscriptions, yes.

            3      Q.    And a successful boating trip on the Salt

            4  River in the 1800s would have been news, wouldn't it?

            5      A.    You know, the interesting thing is that we

            6  know of accounts that were not reported in newspapers.

            7  So sometimes they were, sometimes they're not.

            8            Regarding the reliability, it's interesting,

            9  to me, in these proceedings that accounts of people

           10  successfully boating are characterized as being

           11  unreliable, but accounts of somebody having difficulty

           12  seem to be portrayed as being quite reliable.

           13      Q.    Well, do you think somebody would be more

           14  likely to be dishonest about an unsuccessful trip?

           15      A.    No, I don't.

           16      Q.    All right.  Let's talk about some of these

           17  historic accounts.  The first one I have up here is the

           18  flatboat account, May 1873.  And this is Slide 158 of

           19  your presentation.  This was the one where the account

           20  stated that 5 tons of wheat were transported in a

           21  flatboat from Hayden's Ferry to Swilling's Canal, and

           22  then down the canal to Helling and Company's mill,

           23  right?

           24      A.    That's correct.

           25      Q.    And we know that the story, at least --  We
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            1  know the story makes a hasty generalization in its

            2  first sentence, right?  The first sentence of this

            3  article says, "Salt River is navigable for small craft

            4  as, last week, L. Vandermark and William Kilgore

            5  brought five tons of wheat, in a flatboat, from

            6  Hayden's Ferry, down the river to the mouth of Swilling

            7  canal and thence down the canal to Hellings & Company's

            8  mill."

            9            How far is it from Hayden's Ferry to Swilling

           10  canal?

           11      A.    It's about 3 and a half miles.

           12      Q.    Is it a fair assessment for whoever is

           13  writing this account to say that on the basis of 3 and

           14  a half miles, that the entire Salt River is navigable?

           15      A.    Do they say the entire Salt River is

           16  navigable?

           17      Q.    First sentence, the "Salt River is

           18  navigable."

           19      A.    Yeah, I don't think it to be the implication

           20  that they were making that application to -- from the

           21  White and Black confluence all the way down to the

           22  Gila.  I took that to mean that the part of the Salt

           23  River that they were writing about was navigable.  I

           24  happen to agree with that interpretation, but I don't

           25  think that's what they're saying.
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            1      Q.    What's the length of Segment 6, as you define

            2  it?

            3      A.    Let's look it up.

            4            I have it at 41.3 miles.  Call it 41.

            5      Q.    Did the same author of this article utilize

            6  some pretty extreme language in discussing Indians in

            7  the preceding piece?

            8      A.    Can you show me the preceding piece?  I don't

            9  actually remember it, as I sit here today.  Was that

           10  the same author?

           11      Q.    It's the same column.

           12      A.    Does that mean it's the same author?

           13      Q.    I don't know.  What do you think?

           14      A.    I don't know.  Is there a different style of

           15  writing?  I don't know that we can say for sure it was

           16  the same author.

           17      Q.    Well, it's under the same heading of

           18  "Correspondence of the Arizona Miner."  What does that

           19  mean?

           20      A.    The Arizona Miner, I believe, is another

           21  paper, is it not?

           22      Q.    Well, the source I have on top here says

           23  "Arizona Weekly Miner."  I mean, this is your newspaper

           24  article.  I think the caption over the top of the page

           25  says "Arizona Weekly Miner."
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            1      A.    Yes, it does.

            2      Q.    So the line that says, "Correspondence of the

            3  Arizona Miner," is that written by one person?  Is it

            4  letters that they receive?  Pieces --

            5      A.    You asked me a question just a moment ago

            6  saying we don't know who wrote some of these articles,

            7  right?  And I think my response was yes, that's true,

            8  we don't.

            9      Q.    Would it be a real boon to a commercial

           10  enterprise to have news like this in the newspaper?

           11  And in this case, specifically Hellings & Company, the

           12  mill?

           13      A.    Would it be a boon to an enterprise?  You

           14  mean in the sense people would not have known that

           15  there was a place called Hellings mill and now all of a

           16  sudden they, say.  "Oh, my goodness, there's a Hellings

           17  mill.  I should go there and shop for mill stuff"?

           18      Q.    No, no.  That you can get wheat to us.

           19      A.    I would assume that if Hellings mill was in

           20  business, people had ways to get wheat to them.

           21  Publicity can't hurt.  But given the size of the

           22  population of Phoenix at the time, my guess is that

           23  most people were aware there was a mill on the other

           24  side of the river.

           25      Q.    Do you know if Hellings mill was an
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            1  advertiser in the Arizona Weekly Miner?

            2      A.    I suppose there was lots of businesses that

            3  were advertisers.

            4      Q.    Did you know they have an advertisement on

            5  the very same page that that article appears in the

            6  Arizona Weekly Miner?  Would it be possible that

            7  Hellings mill is utilizing a story like that to

            8  generate business for their flouring mill?

            9      A.    I see no evidence of that.  Does not

           10  seem like -- Are you suggesting that they lied about

           11  that, that the event didn't happen and they made it up?

           12  I guess there would be --  A similar line, in my mind,

           13  of what you're kind of suggesting is if I open up

           14  today's Republic and I see an advertisement for Ford on

           15  the same page as an article about somebody winning a

           16  race in a Ford engine, that that was a planted article

           17  and the race never happened.  That just seems like a

           18  ridiculous --  You're completely making that up.

           19      Q.    Do you really think that's ridiculous?

           20      A.    I absolutely do.

           21      Q.    You, in your summary chart, called this a

           22  success for Segment 6, right?

           23      A.    Yes.

           24      Q.    And this --  If this navigation took place,

           25  it was, let's say, for less than 10 percent of Segment
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            1  6, right?

            2      A.    Yes.

            3      Q.    All right.  Slide 159 and 160 of your

            4  PowerPoint, these discussed Hayden and his exploration

            5  for determining whether log floating was possible,

            6  right?

            7      A.    Yes.

            8      Q.    And initially, his opinion was that he had

            9  become satisfied that the project was feasible, right?

           10      A.    That's correct.

           11      Q.    And then the article also mentions, but does

           12  not identify, somebody from Maine who has large

           13  experience in the lumber business who was of the

           14  opinion that the Salt River has advantages for purposes

           15  of that kind superior to rivers in Maine, right?

           16      A.    That's what it says.

           17      Q.    Now, this is not an account -- at least the

           18  first article is not an account of navigating a river,

           19  but it's an account of two opinions about the river,

           20  right?

           21      A.    Yes.

           22      Q.    One from a known source, the other from an

           23  unknown source, right?

           24      A.    I'm sorry.  You mean in terms of the names of

           25  the person, the unknown source?  Is that what you mean
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            1  by "unknown"?

            2      Q.    Well, if we don't know the name, that usually

            3  means unknown, right?

            4      A.    That depends --  I guess, given your bent,

            5  you seem to believe that the Maine lumberman didn't

            6  exist or something like that.  But I took it to mean a

            7  Maine lumberman, somebody who would come here from

            8  Maine, and that was identity enough for the level of

            9  opinion that I got.

           10      Q.    What about anything I said made you think

           11  that I was of the bent that the Maine lumberman didn't

           12  exist?

           13      A.    I think you were just suggesting that the

           14  previous account didn't occur, that was planted there

           15  fictitiously to support the business of the Hellings

           16  mill.

           17      Q.    I think I was.

           18      A.    Yeah.

           19      Q.    So does that mean that all the subsequent

           20  accounts, I'm suggesting are fictitious?

           21      A.    If you're willing to say this is an factual

           22  account, that that's kind of consistent with my opinion

           23  that you seem to rely on the ones that point towards

           24  non-navigability and not rely on the ones that don't.

           25      Q.    We're going to talk about all of them.
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            1      A.    It's your time to spend.

            2      Q.    Did you evaluate the claim in this article

            3  that was made about the Maine rivers at all?

            4      A.    In what sense?  Did I look at Maine rivers?

            5      Q.    Yeah.

            6      A.    Well, I've seen some Maine rivers, and so I

            7  know what Maine rivers look like -- or, some Maine

            8  rivers look like.

            9      Q.    You've actually got a picture of one in this

           10  presentation, don't you?

           11      A.    I do.

           12      Q.    Did you do any research in the context of the

           13  claims made in this article about Maine rivers?

           14      A.    I do know that they float logs in Maine.  I

           15  doubt that they were floating them on some of the

           16  rivers that I was showing you later in the

           17  presentation.  This particular guy does not mention the

           18  specific Maine rivers.  That kind of limits the amount

           19  of research you can do as to his claim.

           20      Q.    He might have just seen one dinky river in

           21  Maine, right?  Probably two, since he did use the

           22  plural.

           23      A.    At least two.

           24      Q.    There are rivers in Maine where ships can

           25  actually travel upstream from the coast to various


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      734


            1  towns, right?

            2      A.    To a degree, yeah.

            3      Q.    And I think historically logs were floated

            4  down the upper reaches of the Penobscot River.  Is that

            5  right?

            6      A.    That may be.

            7      Q.    This second article on the Hayden exploration

            8  was from the Weekly Miner of June 21st, 1873.  I think

            9  you talked about this because the account of the travel

           10  up the Salt River said they had gone up 200 miles,

           11  right?

           12      A.    Something like that, yeah.

           13      Q.    And if I am correct, I think the entire

           14  length of the Salt River from the confluence up is

           15  about 200 miles, right?

           16      A.    190, something like that.  That's my

           17  recollection.

           18      Q.    So if they did go 200 miles, either one of

           19  two things is accurate.  Either they were on something

           20  that wasn't the Salt River at the end of 200 miles or

           21  they don't know what a mile is, right?

           22      A.    Or they weren't able -- they may know what a

           23  mile is, but they may not have measured it accurately.

           24      Q.    And out of those two options, you opted to

           25  infer that they were on something other than the Salt
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            1  River, right?

            2      A.    Yes.

            3      Q.    Now, part of this group ended up on the Gila

            4  River, right?  The last line says, "Having found a good

            5  location where pines were plenty and good, they made a

            6  canoe out of a tree and putting some logs into the

            7  river, left six of the party to drive them down while

            8  Hayden and Sugert remained -- returned home by Camp

            9  Apache, San Carlos, and old Camp Grant."

           10            Are those -- are those --  Like San Carlos,

           11  where is that located?

           12      A.    The town of San Carlos is located just north

           13  of the Gila River.

           14      Q.    When they said they made a canoe out of a

           15  tree and put it into the river, it doesn't specify what

           16  river they put it in, does it?

           17      A.    It does not.

           18      Q.    And then the last article -- and I don't know

           19  that we need to look at that one, but we will.

           20            Actually, there was one thing.  So Hayden

           21  pronounced this expedition or scheme a failure, right?

           22      A.    Yes.

           23      Q.    And he noted toil and difficulty on account

           24  of rapids and boulders, right?

           25      A.    Yes, he did.
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            1      Q.    And his group lost a lot of supplies and

            2  other items during the course of this trip, right?

            3      A.    My recollection is that he lost gear.  Maybe

            4  it says a lot.  I don't recall that.

            5      Q.    It says, "having lost their arms, ammunition,

            6  and provisions, excepting flour."  That sounds like a

            7  lot, to me.

            8      A.    I have no idea of what the sum total of their

            9  load was.  But certainly a loss of gear, no argument

           10  there.

           11      Q.    You did not label this as a success on

           12  navigating Segment 1, correct?

           13      A.    You were listening correctly.

           14      Q.    So the next account on Slide 161 is Hamilton,

           15  Jordan, and Halesworth.  Now, we talked about this one

           16  on the Gila River, if I recall correctly, didn't we?

           17      A.    I do not recall.  It's possible.

           18                 COMMISSIONER ALLEN:  Probably.

           19  BY MR. MURPHY:

           20      Q.    The source for this is Arizona Sentinel.

           21  This is 128 -- is the number given to it by the State

           22  Land Department.  Arizona Sentinel, January 25th, 1879.

           23  The first line of this article says, "Whether the Gila

           24  River is available for navigation is a question which

           25  was never settled in the affirmative . . . ."  And then


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                          SALT RIVER     VOLUME 3    10/22/2015
                                                                      737


            1  it goes on to discuss the trip that Hamilton, Jordan,

            2  and Halesworth took.

            3            Now, what we know from this article is they

            4  built a skiff at Phoenix and they boated from Phoenix

            5  to Yuma, right?

            6      A.    Yes.

            7      Q.    And it does not say where in Phoenix they put

            8  the boat in the water, does it?

            9      A.    No.

           10      Q.    Now, the Sentinel is a Yuma newspaper, right?

           11      A.    I believe that's correct, yeah.

           12      Q.    Which means that they're essentially

           13  reporting this account from point B of the trip -- from

           14  point A to B, correct?

           15      A.    Yes.

           16      Q.    This article even mention the Salt River?

           17      A.    Not by name, no.  I would assume that would

           18  be the river that goes through Phoenix, though.

           19      Q.    And you called this a success for Segment 6

           20  of the Salt River, right?

           21      A.    I did.

           22      Q.    But we don't know what portion, if any, of

           23  Segment 6 they actually boated on, do we?

           24      A.    We just know that they left from Phoenix on a

           25  boat and made it to Yuma.  So in all likelihood, the
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            1  lower part of Segment 6.

            2      Q.    Well, does the article say that they left

            3  from Phoenix or they built the boat at Phoenix?

            4      A.    It says they built the boat in Phoenix.

            5      Q.    So you are inferring that they left from

            6  Phoenix, right?

            7      A.    Yeah.

            8      Q.    Did you attempt to find anything to

            9  corroborate this account?

           10      A.    I did not find anything other than the fact

           11  that there is, in fact, a river that flows through

           12  Phoenix, and the easiest way to get a boat down the

           13  river is to put it on the water.  I corroborated that.

           14  I do know that the Salt flows into the Gila, and that's

           15  how you get to Yuma on the river.  Looked a little bit

           16  at the fact of what time of year it was and would there

           17  likely be water in the river that time of year.  Sure

           18  enough, there would.  So in that sense, it corroborates

           19  a little bit.  But did I find a second article that

           20  talks about Hamilton, Jordan, and Halesworth, no.

           21      Q.    I think my question was, did you look?

           22      A.    Yeah.

           23      Q.    Let me ask a more general question here,

           24  which is, would it be fair to characterize a number of

           25  the accounts you discuss from Phoenix to Yuma as
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            1  occurring in Segment 6 because of your inference that

            2  they left from Phoenix on Segment 6?

            3      A.    In part, yes.

            4      Q.    And these were all accounts that we heard on

            5  the Gila River, if I recall correctly.

            6      A.    I don't recall.

            7      Q.    Don't remember?

            8      A.    We probably did, but I'm not sure.

            9      Q.    Were there -- in 1879, when Hamilton, Jordan,

           10  and Halesworth took their trip, were there any canals

           11  they could have taken?

           12      A.    There were no canals that went to Yuma.

           13      Q.    In the Phoenix area?

           14      A.    There were canals in the Phoenix area.

           15      Q.    So getting back to my question, were there

           16  canals in the Phoenix area they could have boated on?

           17      A.    I suppose there were canals that they could

           18  have boated on.  This trip doesn't mention anything

           19  about boating on canals.

           20      Q.    Next account here is James Stewart,

           21  October 1880.  I think this is one that you pulled from

           22  the Arizona Republican, October 2nd, 1920.  And that

           23  was in the 40 Years Ago Today section of the newspaper,

           24  right?

           25      A.    That's what I said when I made my
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            1  presentation, yes.

            2      Q.    Your discussion -- or, I guess, conclusions

            3  with regard to navigation, you cite this as an unknown

            4  instead of a yes or a no, correct?

            5      A.    I say it is an unknown.

            6      Q.    Slide 163, Cotton and Bingham.  This is

            7  another account of Phoenix to Yuma, right?

            8      A.    It's -- yes, it is.  Yes.  This one.

            9      Q.    Now, this slide on Cotton and Bingham is

           10  presented a little differently than you presented it in

           11  the Gila River hearing, isn't it?

           12      A.    I don't recall.  It's possible.  I know the

           13  graphic is new.

           14      Q.    On the Gila, did you not list this as a

           15  successful navigation of the Gila River?

           16      A.    I may have.

           17      Q.    However, the article itself only states that

           18  there is an intended launch, right?

           19      A.    Yes.  That's what it says right there.

           20      Q.    And, in fact, in the initial PowerPoint that

           21  you submitted in this proceeding, you made a change

           22  from -- and this is the State's Exhibit 129 -- let me

           23  adjust the view here.  So this is State Land

           24  Department's Exhibit 129, Slide 173.

           25      A.    Looks like Slide 171, to me.
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            1      Q.    Yeah, 171.  There's a few on the front end of

            2  this one.

            3            So this was your original slide on the Cotton

            4  and Bingham trip?

            5      A.    The draft slide you're talking about?  The

            6  draft presentation I submitted in May?  Is that what

            7  you're talking about?

            8      Q.    I just have it listed as for PowerPoint 129,

            9  for PowerPoint navigability of the Salt River.  Was it

           10  a draft?

           11      A.    Yes.

           12      Q.    But they're pretty much all drafts until you

           13  get here, right?

           14      A.    I suppose, yeah.

           15      Q.    So in your first slide show on this account,

           16  you did not mention that this was an intended launch,

           17  right?  And you added that in for the presentation you

           18  gave us this week, correct?

           19      A.    There you see it.

           20      Q.    Now, in your first PowerPoint presentation,

           21  you also listed, for the Salt River, this trip as a

           22  success, didn't you?

           23      A.    I don't recall.  You, no doubt, have the

           24  slide in front of you.

           25      Q.    No doubt.
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            1            So this is Slide 210 of State Land

            2  Department's 129.  If I look down at Cotton and

            3  Bingham, success, yes.  Segment 6.  Does that refresh

            4  your recollection as to whether you listed this

            5  initially as a success?

            6      A.    Yes, it does.

            7      Q.    Now, on the current PowerPoint presentation,

            8  you list this account as an unknown, right?

            9      A.    Right.

           10      Q.    Why did you change your mind?

           11      A.    I hoped to avoid having this conversation

           12  with you.

           13      Q.    No such luck.

           14            Did you -- did you take a more critical

           15  approach to presenting these newspaper accounts to the

           16  Commission after the Gila hearings?  Would that be a

           17  fair statement?

           18      A.    Yeah.  I think every time -- the next time

           19  you do something, you -- you self-criticize if you're

           20  at all a reasonable person, so . . .  Yeah.  Sure,

           21  every time we do this, I reconsider the evidence.

           22      Q.    We all learn.

           23      A.    Some of us learn.

           24      Q.    Now, it's fair to say that nothing factually

           25  changed regarding this trip in the information that you
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            1  reviewed on the Gila and in your first draft until

            2  today, right?  I mean, the facts are still all the

            3  same.

            4      A.    I uncovered no new information.

            5      Q.    It was just your interpretation of what that

            6  information was and how you approached it?

            7      A.    No, I got a good laugh when I said I hoped to

            8  avoid this discussion, but that was, in fact, my reason

            9  for changing it.  If you ask my personal opinion, I

           10  believe that this trip was a success.  The reason I

           11  believe that is if the intended launch was a success, I

           12  believe that the trip's failure would have been

           13  newsworthy.  But it just doesn't seem, to me, to be

           14  worth arguing over.  We have so many examples of

           15  successful trips, it just didn't seem that important.

           16      Q.    Just so I understand this, though, the -- I

           17  mean, I hope it wasn't the fact that there were

           18  numerous other successes -- or, a number of other

           19  successes that would shape your opinion as to whether

           20  or not this trip is a success, though.  I mean, is that

           21  what you're saying?

           22      A.    What I'm saying, for the purposes of this

           23  discussion, it's unknown whether this is a success.

           24  You asked me what my opinion was.  I'm telling you what

           25  my opinion was.  I'm willing to report it as an
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            1  unknown.  That's what I've presented.  That's where I

            2  stand today.

            3      Q.    Is there a subjective element in reviewing

            4  these newspaper articles?

            5      A.    Not an unusually subjective element.  So

            6  there's some level of subjectivity in -- well, seems

            7  like a lot of what we do anywhere, in any venue.  So I

            8  don't see anything particularly subjective here.  I'm

            9  reporting on the facts.

           10      Q.    Well, if you can look at the same article two

           11  different times and come up with two different

           12  conclusions, I mean, that leads me to believe that

           13  there's perhaps a subjective element in the review that

           14  you do and how you arrive at that conclusion.  Do you

           15  disagree with that?

           16      A.    I don't disagree with what you concluded

           17  about what your opinion is there, so what you just

           18  stated -- you said it leads you to believe that, so you

           19  are welcome to believe whatever you want to believe.

           20      Q.    I'm just trying to get a little bit more into

           21  your processes in evaluating this information for

           22  presentation to the Commission and -- in terms of how

           23  you determine something is successful, failure, or

           24  something in between.

           25      A.    I would count something to be --  I'm sorry.
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            1  You didn't actually ask me a question.

            2      Q.    It probably wasn't even a question.

            3            Other than Cotton and Bingham, did you make

            4  any other changes in your determinations of whether the

            5  boating accounts on the Salt River were either a

            6  success, a failure, or unknown?

            7      A.    Not that I recall.

            8      Q.    If a boating trip is newsworthy enough that

            9  it merits an announcement of an intended launch, why

           10  would a success not be, likewise, newsworthy?

           11      A.    Maybe people were normally successful.

           12      Q.    They were or weren't?

           13      A.    They were.

           14      Q.    Why would that be newsworthy for an intended

           15  launch?

           16      A.    Maybe people knew Mr. Cotton and Mr. Bingham

           17  and they're gonna come out and say good-bye to them, or

           18  they would know not to call on them at their place of

           19  business because they were off on this trip.  I have no

           20  idea.  There may have been many different reasons why

           21  it was newsworthy.

           22      Q.    Is it reasonable to infer that if an intended

           23  launch is newsworthy, that the success of the same trip

           24  would be newsworthy?

           25      A.    It could be.  But on the day of their
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            1  success, perhaps there was other news that took

            2  precedence; maybe just didn't make the cut that day.

            3      Q.    Slide 164, Yuma or Bust --

            4                 CHAIRMAN NOBLE:  Mr. Murphy, would it be

            5  okay with you if we broke for the afternoon?

            6                 MR. MURPHY:  Absolutely.

            7                 CHAIRMAN NOBLE:  Okay.  That means that

            8  after a good night's rest, we will reconvene at 9 a.m.

            9  in this room.  And we may, for those who arrive before

           10  that hour, be able to enjoy a little get-together with

           11  doughnuts.

           12                 See you tomorrow.

           13            (The proceedings were adjourned at 4:39 p.m.)

           14
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