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Maricopa County and the Flood Control District of Maricopa County (“County
and FCD"”) by undersigned counsel, hereby submit its Proposed Findings of Fact and

Conclusions of Law

ARS. § 37-1123 A. instructs the Commission based on evidence of navigability
or non-navigability to determine which watercourses of the State were not navigable or
were navigable as of February 14, 1912. A.RS. § 1128 C. requires the Commission to
express their decision in writing with sufficient documentation and detail to confirm the

rationale and basis of their determination. See also Winkleman, 224 Ariz. 230, 237, 229

P.3d 242 (App, 2010). Respondent FCD and Maricopa County have not taken a position
on the navigability of the Verde River. In previous hearing respondents have been

unsuccessful in convincing the Commission to adopt its factual findings and the law



that applies to navigability issues. This has, in part, resulted in the Commission having
a number of “do-overs”.

Respondents hope, in this submission, to convince the Commission to answer the
questions tendered here in the belief that if they are fully answered the rationale and the
basis for the decision the Commission writes will be defensible in Court no matter
which side of the coin it comes down on. It is the intent of the respondents by tendering
the questions to clearly identify why the Commission believes the river is navigable or
not navigable. The answers will provide the findings of fact to defend the conclusion of
the Commission. Failure to provide the answers will result in the Commission once
again issuing a flawed decision and it will once again be “do-over” time.

PROPOSED FINDINGS OF FACT

1. In PPL Montana, LLC v. Montana, 132 S. Ct 1215, 565 U.S. 1 (2012) the US.

Supreme Court directs lower courts on how to describe and consider portion of rivers.
As all the evidence must be analyzed on a segment by segment basis the Commission
should first review and adopt or amend the segments described by the State and
unopposed by any party, or substitute its own findings as to appropriate segments of
the Verde River for the purposed of the Commission’s findings. These facts, the
adoptions, amendment or new findings should cite to appropriate evidence or
testimony that support the segmentation decisions.

2. For each segment of the Verde River state the CFS flow that needs to exist in
that segment of the river to convert the flows of the river from ordinary flow to flood

flow. Use the definition of ordinary flow given in State ex rel. Winkleman v. Arizona

Navigable Stream Adjudication Comm'n, 224 Ariz. 230, 229 P.3d 242 (App, 2010).

a. Identify witnesses' testimony including name and the pages of the
transcript referenced that support the Commission's determination and that are
necessary to understand the rationale and basis for the determination made in this

paragraph 2.



b. Identify any writings or pictures the Commission relies on for the
determination including the name of the writing or picture exhibit number and the
specific page references necessary to understand the rationale and basis for the
determination made in this paragraph 2.

c. Identify the width of the river when it is at beginning flood stage at the
beginning location of each segment found by the Commission in Paragraph 2.

3. For each segment of the Verde River state the CFS flow that needs to exist in
that segment of the river to convert the flows of the river from ordinary flow to drought

flow. Use the definition of ordinary flow given in Winkleman, supra.

a. Identify witnesses' testimony including name and pages of the
transcript referenced that support the Commission's determination that are necessary to
understand the rationale and basis for the determination made in paragraph 3.

b. Identify any writings or pictures the Commission relies on for the
determination including the name of the writing or picture exhibit number and the
specific page references necessary to understand the rationale and basis for the
determination made in paragraph 3.

c. Identify the width of the river when it is at the beginning of drought
stage at the beginning location of each segment used by the Commission in paragraph
3

4. For each segment of the Verde River identified, give the location of, and
describe any obstruction located therein which obstructs navigation.

a. Identify witnesses' testimony including name and the pages of the
transcript referenced that support the Commission's determination and that are
necessary to understand the rationale and basis for the determination made in this
paragraph 4.

b. Identify any writings or pictures the Commission relies on for the

determination including the name of the writing or picture exhibit number and the



specific page references necessary to understand the rationale and basis for the
determination made in this paragraph 4.

c. Describe how the obstruction identified in paragraph 4 interferes with
navigation of the river.

5. Identify the amount of water in terms of CFS diverted and not returned to
each segment of the river around the time of statehood, February 14, 1912.

a. Identify witnesses' testimony including name and pages referenced
that support the Commission's determination that are necessary to understand the
rationale and basis for the determination made in paragraph 5.

b. Identify any writings or photographs the Commission relies on for the
determination including the name of the writing or picture exhibit number and the page
references necessary to understand the rationale and basis for the determinations made
in paragraph 5.

c. Describe how the Commission made the determination called for in
paragraph 5.

6. Identify each diversion structure in existence on the Verde River that diverted
water from the river prior to February 14, 1912. Include its location on the river.

a. Identify witnesses testimony including name and pages referenced that
support the Commissions determination that are necessary to understand the rationale
and basis for the determination made in paragraph 6.

b. Identify any writings or photographs the Commission relies on for the
determination including the name of the writing or picture exhibit number and the page
references necessary to understand the rationale and basis for the determinations made
in paragraph 6.

c. Identify the amount of water diverted by each diversion structure

identified.



7. Describe the various types of boats that were in use in Arizona around the
time of statehood, February 14, 1912, and cite to the evidence or testimony in the record
regarding boats that the Commission relies on for the determination that the Verde
River was navigable or not navigable.

a. Identify witnesses' testimony including name and pages referenced that
support the Commission's determination of the type of boats indentified in paragraph 7.

b. Identify any writings or photographs relied on by the Commission for
the determinations including the name of the writing or picture exhibit number and the
specific pages referenced necessary to understand the rationale and basis for the
determination made in paragraph 7.

c. Describe how the Commission made the determination called for in
paragraph 7.

8. In making its determinations of navigability or non-navigability state how the
Commission used the definitions of "ordinary "and "natural" set out in Winkleman.

9. Describe what the river would have looked like for each of its segments on
February 14, 1912, in its ordinary condition. Use the definition of ordinary from
Winkleman.

a. Identify witnesses' testimony including name and pages referenced that
support the Commission's description that are necessary to understand the rationale
and basis for the description given in paragraph 9.

b. Identify any writings or photographs relied on by the Commission in its
description of the river in its ordinary condition including the name of the writing or
picture exhibit number and the specific pages referenced necessary to understand the
rationale and basis for the description given in paragraph 9.

10. Describe what the river would have looked like for each of its segments on
February 14, 1912, in its natural condition. Use the definition of natural from
Winkleman.



a. Identify witnesses' testimony including name and pages referenced that
support the Commission's description that are necessary to understand the rationale
and basis for the description given in paragraph 9.

b. Identify any writings or photographs relied on by the Commission in its
description of the river in its natural condition including the name of the writing or
picture exhibit number and the specific pages referenced necessary to understand the
rationale and basis for the description given in paragraph 9.

11. In making its determinations of navigability or non-navigability state the
legal standard that the Commission applied giving appropriate citation to the case law
it applied.

12. In making its determinations of navigability or non-navigability state
whether the commission required a commercial component for the river to be navigable
in addition to requiring that the river be navigable.

13. In making its determinations of navigability or non-navigability did the
Commission use the legal standards applicable to the use of evidence regarding non-
boat transportation in proximity to a watercourse as set out in Defenders of Wildlife v.

Hull, 199 Ariz. 411, 424-425 (App) 18 P.3d 722 (2001)?

14. In making its determinations of navigability or non-navigability did the
Commission rely on old ANSAC findings of fact and law from previous Commission
decisions without reviewing and applying current applicable legal standards?

CONCLUSION

Previous findings of facts by the Commission on the Verde and other rivers for
which initial reports were drafted repeatedly made the same errors. Those errors were:

a. The failure to cite to the record to back up the facts relied upon;
b. Incorrect citations to the record;
c. Skewed summaries of testimony or evidence unsupported by the actual

record and evidence;



d. Reliance on experts testifying beyond their expertise;

e. Application of evidence from one segment of the river to another
completely different segment;

f. Summaries and statements of applicable law that were not complete or
correct, lacking citations to the cases cited.

Broad statements of unsupported analysis or opinion submitted by one party
may read cleverly but they cannot meet the Winkleman requirement of specific findings
by the sitting Commission. Expert witnesses fully qualified to opine on one subject are
often totally unqualified to form and give an opinion on other aspects of the ANSAC
inquiry into the navigability of the Verde River. Is it fact or hearsay? Anecdotal
testimony, common in a historical review that extends prior to Arizona statehood,
should be given less weight than evidence that is more technical and verified by
experts.

The Commission has the duty to test the depth of knowledge of the experts that
testify. It may choose to rely on certain evidence or testimony, or not, but it must give

reasons for that choice. (See Winkleman, supra, at 237, fn 9). While the foregoing

questions may not be all inclusive to the Commission's determinations it is hoped that

in following this kind of outline a decision may be rendered which will stand the court

test it is sure to face.

Respectfully Submitted this ] H§ day of November 2015.

Helm, Livesay & Worthipgton, Ltd.
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JoAn D. Helm
ally Worthington
Jeffrey L. Hrycko
1619 E. Guadalupe, Suite One
Tempe, AZ 85283-3970
Special Counsel for Maricopa County and
Flood Control District of Maricopa County



Original and six copies of the foregoing
hand-delivered/emailed this &t day of November 2015, to:

George Mehnert, Executive Director

Arizona Navigable Stream Adjudication Commission
1700 W. Washington, Room B-54

Phoenix, AZ 85007

Nav.Streams@ansac.az.gov

One copy emailed
this _qth day of November 2015, to:

Fred Breedlove

Squire Patton Boggs (US) LLP
1 East Washington St, Ste 2700
Phoenix, AZ 85004

fred.breedlove@squirepb.com
Attorneys for ANSAC

John B. Weldon, Jr.

Mark A. McGinnis

Salmon, Lewis & Weldon, Plc

2850 E. Camelback Rd., Ste 200

Phoenix, AZ 85016-4316

ibw@slwplc.com

mam@slwplc.com

Attorneys for the Salt River Project Agricultural Improvement
And Power District and Salt River Valley Water User’s Association

Cynthia M. Chandley

L. William Staudenmaier

Snell & Wilmer

400 East Van Buren

Phoenix, AZ 85004-2022

cchandley@swlaw.com
wstaudenmaier@swlaw.com

Attorneys for Freeport-McMoRan Copper & Gold, Inc.




Sean Hood

Fennemore Craig, P.C.

2394 E. Camelback, Suite 600

Phoenix, AZ 85016-3429

shood@fclaw.com

Attorneys for Freeport-McMoRan Copper & Gold, Inc.

Laurie Hachtel

Edwin Slade

Attorney General’s Office
1275 West Washington Street
Phoenix, AZ 85007-2297
laurie.hachtel@azag.cov
edwin.slade@azag.gov
Attorneys for State of Arizona

Joy E. Herr-Cardillo

Arizona Center For Law In The Public Interest
P.O. Box 41835

Tucson, AZ 85717

iherrcardillo@aclpi.org

Attorneys for Defenders of Wildlife, et al

Joe P. Sparks

The Sparks Law Firm

7503 First Street

Scottsdale, AZ 85251-4201
joesparks@sparkslawaz.com

Attorneys for San Carlos Apache Tribe, et al

Steven L. Wene

Moyes Sellers & Sims

1850 N. Central Ave., Ste 1100
Phoenix, AZ 85004
swene@lawms.com

Cynthia S. Campbell

Law Department

City Of Phoenix

200 W. Washington Street, Ste 1300
Phoenix, AZ 85003-1611
Cynthia.Campbell@phoenix.gov
Attorneys for City of Phoenix




William H. Anger

Engelman Berger, P.C.

3636 N. Central Avenue, Ste 700
Phoenix, AZ 85012
wha@engelmanberger.com
Attorneys for City of Mesa

Charles L. Cahoy
Assistant City Attorney
City of Tempe

21 E. Sixth St, Ste 201
Tempe, AZ 85280

chuck cahoy@tempe.gov
Attorneys for City of Tempe

Michael J. Pearce

Maguire & Pearce, LLC

2999 N. 44th Street, Ste 630
Phoenix, AZ 85018-0001
mpearce@mpwaterlaw.com
Attorneys for Chamber of Commerce
and Home Builders’ Association

Carla A Consoli

Lewis Roca Rothgerber LLP

201 E. Washington, St., Suite 1200
Phoenix, AZ 85004-2595
cconsoli@lrlaw.com

Attorneys for Cemex

James T. Braselton

Dickinson Write

1850 N. Central Ave., Ste. 1400
Phoenix, AZ 85004
ibraselton@dickinsonwright.com
Attorneys for Various Title Companies
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Thomas L. Murphy

Linus Everling

Gila River Indian Community Law Office
P.O. Box 97

Sacaton, AZ 85147
thomas.murphy@gric.nsn.us
Linus.Everling@gric.nsn.us

Attorneys for Gila River Indian Community

Sandy Bahr
514 W. Roosevelt
Phoenix, AZ 85004

sandy.bahr@sierraclub.org
Sierra Club

Susan B. Montgomery

Robyn L. Interpreter

Montgomery & Interpreter, PLC
4835 E. Cactus Rd., Ste. 210
Scottsdale, AZ 85254
smontgomery@milawaz.com
rinterpreter@milawaz.com
Attorneys for Yavapai-Apache Nation

David A. Brown

Brown & Brown Law Offices
128 E. Commercial St.

P.O. Box 1890

St. Johns, AZ 85936
david@b-b-law.com

Dr. Carole Coe Klopatek

P.O. Box 17779

Fountain Hills, AZ 85269-7179
cklopatek@ftmcdowell.org
Director of Government Relations
Fort McDowell Yavapai Nation
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Diandra Day Benally

P.O. Box 17779

Fountain Hills, AZ 85269-7779
DBenally@ftmcdowell.org

Arizona Attorney of Record

General Counsel Fort McDowell Yavapai Nation

Arlinda F. Locklear, Esq.

4113 Jenifer Street, NW,

Washington, D.C. 20015

alocklearesg@verizon.net

D.C. Attorney of Record Fort McDowell Yavapai Nation

Michael F. NcNulty

Deputy County Attorney

Pima County Attorney's Office
32 N. Stone Ave., Suite 2100
Tucson, AZ 85701

michael. mcnulty@pcao.pima.gov

Mark Horvath

Horvath Law Office, P.C.

1505 East Los Arboles Drive

Tempe, AZ 85284
mhorvath@ftmcdowell.org

Attorney for Fort McDowell Yavapai Nation

Thane D. Somerville

Morisset, Schlosser, Jozwiak & Somerville

801 Second Avenue, Suite 1115

Seattle, WA 98104-1509

t.somerville@msaj.com

Attorneys for Salt River Pima-Maricopa Indian Community

Michael C. Shiel

Office of the General Counsel

Salt River Pima-Maricopa Indian Community
10005 East Osborn Rd.

Scottsdale, Arizona 85256

Michael. shiel@srpmic-nsn.gov

By:
Cpoant U
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